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1896,  May  28, 29  Stat.,  184....  329,334,476,670 

1896,  June  10, 29  Stat.,  361 160 

1806,  June  11, 20  Stet.,  476 816 

1897,  February  9, 29  Stet.,  869 888 

1897,  February  24, 29  Stet.,  593 848 

1897,  March  3, 29  Stet.,  621 733 

1898,  January  27,30  Stet.,  234 24 

1898, March  15,30 Stet., 316...  26,156,173,347 

1898,  June  18, 30  Stet.,  483 813 

1898,  June  24, 30  Stet.,  487 793 

1898,  June  28, 30  Stat.,  495 187 

1898,  July  1,30  Stet.,  544 485,517 

1898,  July  1,30  Stet.,  559 678 

1898,  July  1,30  Stet.,  567 188 

1898,  July  1,30  Stet.,  570 171 

1898,  July  1,30  Stet.,  623 162 

1898,  December  21, 30  Stet.,  759 216,538 

1899,  January  12, 30  Stet.,  784 89 

1809,  February  21, 30  Stet.,  841 733 

1899,  March  2, 30  Stet.,  977 90 

1899,  March  3, 30  Stet.,  1006 560,  €65 

1899,  March  3, 30  Stet.,  1007 136, 

150,320,665,765 
1899,  March  3, 30  Stet.,  1008 362,816 

1899,  March  3, 30  Stet.,  1038 '..     270 

1900,  ApriI17, 31  Stet.,  117 44 

1900,  April  30, 31  Stet,,  141 448 

1900,  April  30, 31  Stet.,  158 450 

1900,  June  2, 31  Stet.,  250 186 

1900,  June  6, 31  Stet.,  321 633 

1900,  June  6, 31  d  tot.,  326 315 

1900,  June  7, 31  Stet.,  685 612 

1900,  June  7, 31  Stet.,  703 725 

1901,  February  1,31  Stet.,  746...  143,285,379 
1901,  February  2, 31  Stet.,  748. ..  227,543,683 

tool,  February  2, 31  Stet.,  752 576 

1901,  February  2, 31  Stet.,  753 .  w 420,700 

1901,  February  12,31  Stet.,  781 257 

1901,  February  26, 31  Stet.  ,810 721 

1901,  March  1, 31  Stat.,  848 245 

1901,  March  2, 31  Stet.,  902 556 

1901,  March  2, 31  Stat.,  906 81 

1901,  March  3, 31  Stet.,  1029 327 

1902,  March  10, 32  Stet.,  58 258 

1902,  Aprill2,  32  Stet.,  100 347 

1902,  April  21, 82  Stat.,  115 675 

1902,  June  17,  32  Stet.,  389 163 

1902,  June  28, 32  Btat.,  475 11,374 

1902,  June  28, 32  Stat.,  481 36 
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1902,  July  1,32  Stet.,  560 341 

1902,  July  1, 32  Stet.,  641 245 

1902,  July  1,  32  Stet.,  712 346 

1902,  July  1,  32  Stet.,  716 245 

1902,  December  16, 32  Stet.,  753 647 

1903,  January  14, 32  Stet.,  825 156 

1903,jrannary21,S2Stet.,775....;....       72 

1903,  January  21, 32  Stet.,  777 54 

1903,  January  21, 32  Stet.,  779 72,289 

1908,  January  31, 32  Stet.,  790.. . .  153, 472, 633 

1903,  February  5, 32  Stet.,  798 485 

1903,  March  2, 32  Stet.,  932 721 

1903,  March  3, 32  Stet.,  1008 189 

1903,  March  3, 32  Stet.,  1197 270 

1904,  April  21,  33  Stet.,  201 245 

1904,  April  21,  33  Stet.,  225 721 

1904,  April  23,  33  Stet.,  264 718 

1904,  April  23,  33  Stet.,  265 590 

1904,  April  23,  33  Stat.,  27C 810 

1904,  April  27,  33  Stet.,  346 136 

1904,  April  27,  33  Stet.,  347 458 

1904,  April  28, 33  Stet.,  436 675 

1905,  February  3,  33  Stet,  631 82 

1905,  February  20,  33  Stet.,  731 780 

1905,  March  2, 33  Stet.,  831 718 

1905,  March  2,  33  Stet.,  913 851 

1905,  March  3,  33  Stat.,  928 |46 

1905,  March  3,  33  Stet.,  1071 190 

1905,  March  3, 33  Stet.,  1113 458 

1905,  March  3,  33  Stat.,  1163 3 

1905,  March  3, 33  Stat.,  1187 266 

1005,  March  3,  33  Stat.,  1236 266 

1905,  March  3, 33  3{at.,  1257 748 

1905,  March  3,  33  Stat.,  1259 48,582 

1906,  February  27, 34  Stat.,  33 36 

1906,  February  27, 34  Stet.,  38 748 

1906,  February  27, 34  Stet.,  49 761 

1006,  March  21,  34  Stet.,  824 644 

1906,  AprU  5, 34  Stat.,  99 463 

1906,  April  5, 34  Stet.,  100 467 

1906,  April  26,  34  Stet.,  137 190 

1906,  May  31,  34  Stet.,  205 586 

1906,  June  12,  34  Stet.,  240 78 

1906,  June  12,  34  Stet.,  245 193,722 

1906,  June  12,  34  Stat.,  246 965,812 

1906,  June  12, 34  Stat.,  249 590 

1906,  June  12, 34  Stet.,  256 687 

1906,  June  16,  34  Stet.,  267 186 

1906,  June  20, 34  Stet.,  316 110,307 

1906,  June  20, 34  Stat.,  317 360 

1006,  June  22,  34  Stat.,  440 54,73 

1906,  June  28,  34  Stet.,  546 333 

1906,  June  29, 34  Stet.,  554 150,560 

1906,  June  29, 34  Stet.,  555 43 

1906,  June  29, 34  Stat.,  570 458 

1906,  June  20, 34  Stat.,  591 167 

1906,  June  29, 34  Stet.,  626 281 

1906,  June  29, 34  Stet.,  028 281 

1906,  June  30, 34  Stat.,  646 48 

1906,  June  30, 34  Stat.,  763 414,664 
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1906,  June  90,  34  Stat.,  764 Ml 

1906,  Jime  30,  34  Stat.,  768 406 

1906,  lone  30,  34  Stat.,  814 650 

1006,  June  30, 34  Stat.,  816 701 

1907,  February  20,  34  Stat.,  896 in,236 

1907,  Febraary  20, 34  Stat.,  800 727 

1907,  February  22, 34  Stat.,  925 106 

1907,  February  26, 34  Stat..  960 45 

1907,  March  1,  34  Stat.,  1035 425 

1907,  liarch  2, 34  Stat.,  1164 590 

1907,  March  2, 34  SUt.,  1167..  243,420,542,565 

1907,  March2, 34  Stat.,  1174 687 

1907,  March  2, 34  Stat.,  1200 458 

1907,  Mareh  2, 34  Stat.,  1221 312 

1907,  March  2, 34  Stat.,  1230 586 

1907,  March  2,  34  Sta^.,  1245 24,514 

1907,  March  4, 34  Stat.,  1333 587 

1907,  March  4, 34  Stat.,  1371 2 

1906,  March  26, 35  Stat.,  48 876 

1908,  March  28, 35  Stat.,  51 800,859 

1906,  April  23,  35  Stat.,  66 574 

1908,  April  30,  35  Stat.,  75 140 

1906,  May  11, 35  Stat.,  101 101 

1906,  May  11,  35  Stat.,  106. .. .  81,218,761,872 
1908,  May  11, 35  SUt.,  106.  112, 150, 296, 638, 763 
1906,  May  11, 35  Stat.,  109.  120,228,247,543,795 

1906,  May  11, 35  Stat.,  lie 225 

1906,  May  11,  35  Stat.,  115 590 

1906,  May  11, 35  Stat.,  117 130 

1908,  May  11, 35  Stat.,  119 176, 218 

1906,  May  11, 35  Stat.,  121 77 

1906,  May  11, 35  Stat.,  122 165 

1906,  May  11,  35  Stat.,  123 687 

1908,  May  13, 35  Stat.,  127.  149,319,458,542,665 
1906,  May  13, 35  Stat.,  128 19, 

57, 150, 182, 263, 464, 548, 595, 744, 765 

1908,  May  13, 35  Stat.,  129 746 

1906,  May  13, 35  SUt.,  146 415,609 

1906,  May  13, 35  Stat.,  155 458 

1906,  May  21, 35  Stat.,  174 274,468,784 

1906,  May  21, 35  Stat.,  178 747 

1908,  May  21, 35  Stat.,  180 468 

1908,  May  22, 35  Stat.,  182 258 

1906,  May  22, 35  Stat.,  201....: 117 

1906,  May  22, 35  Stat.,  207 830 

1908,  May  22, 35  Stat.,  218 43 

1908,  May  22, 35  Stat.,  225 585 

1908,  May  25, 35  Stat.,  577 340 

1906,  May  26, 35  Stat.,  285 170 

1908,  May  26,  35  Stat.,  280 100,306 

1908,  May  26, 35  Stat.,  291.... 368 

1908,  May  26, 36  Stat.,  203 306 

1908,  May  27, 35  Stat.,  327.. 118,151 

1006,  May  27, 36  Stat.,  344 170 

1908,  May  27, 35  Stat.,  345 170 

1905,  May  27, 35  Stat.,  346 587 

1908,  May  27,  35  Stat.,  349 498 

1908,  May  27,  35  Stat.,  375 303 

1906,  May  27, 35  Stat.,  376 582 

1906,  May  27, 35  Stat.,  377 164,264 
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1906,  May  27, 35  Stat.,  387 1,38 

1908,  May  27, 35  Stat.,  402 72 

1908,  May  27,  35  Stet.,  403 280 

1908,  May  27,  35  Stat.,  417 442 

1908,  May  27,  35  Stat.,  980 498 

1908,  May  30,  35  SUt.,  528 004 

1906,  May  30, 35  StaL,  550 202,477,850 

1909,  Febraary  2,  35  SUt.,  502 780 

1900,  February  6, 35  Stat.,  1436 557 

1900,  February  11, 35  Stat.,  1164 583 

1900,  February  16, 35  SUt.,  G22 560 

1909,  February  19, 35  SUt.,  640. . .  553, 672, 802 

1909,  March  1, 35  SUt.,  ceo 606 

1909,  March  1,  35  Stat.,  661 63 

1900,  March  1,  35  SUt.,  667 674 

1900,  March  1,  35  SUt.,  668 67 

1900,  March  2,  35  SUt.  674 636 

1909,  March  2,  35  SUt,,  676. 525 

1900,  March  2,  35  SUt.,  679 661, 791 

1909,  March  2,  35  SUt.,  682 137,217 

1909,  March  2,  35  SUt.,  683 101 

1909.  March  3,  35  SUt.,  715 4 

1909,  March  3.  35  SUt.,  724 289 

1909,  March  3,  35  SUt.,  729 216 

1900,  March  3,  35  SUt.,  730 40 

1909,  March  3,  35  SUt.,  732 134,606 

1909,  March  3,  35  SUt.,  733 845 

1909,  March  3,  35  SUt.,  735 228,543 

1909,  March  3,  35  SUt.,  738 193, 722 

1909,  March  8,  35  SUt.,  740 500 

1900,  March  3,  35  SUt.,  743 59 

1900,  March  3,  35  SUt,  746 164 

1909,  March  3,  35  SUt.,  749 687 

1909,  March  3,  35  SUt.,  753 416 

1900,  March  3,  35  SUt.,  754. 142, 348, 402 

1909,  March  3,  35  SUt.,  755 565 

1909,  March  a,  35  SUt.,  756 441,560 

1909,  March  3,  35  SUt.,  761 565 

1900,  March  3,  36  SUt.,  771 135 

1909,  March  3,  35  SUt.,  776 878 

1900,  March  3, 35  SUt,  781 244,423 

1909,  March  3, 35  Stat.,  783 519 

1909,  March  3,  35  SUt,  805. 244 

1900,  March  3,  35  SUt,  836. 126,750 

1900,  March  3,  35  SUt,  838 447 

1900,  March  3,  35  SUt  ,  830 315 

1900,  March  3,  3;f  SUt,  1160 281 

1909,  March  4,  35  SUt.,  867 786 

1900,  March  4,  35  SUt,  870 839 

1909,  March  4, 35  SUt,  877 452 

1900,  March  4, 35  SUt,  883 44 

1900,  March  4, 35  SUt,  901 4 

1900,  March  4,  35  SUt,  907 823 

1009,  March  4,  35  SUt,  928 448 

1900,  March  4,  35  SUt,  945.. 234 

1900,  March  4,  35  SUt,  962 630 

1009,  March  4,  35  SUt,  966 372 

1909,  March  4,  35  SUt,  981 234 

1909,  March  4,  35  SUt,  962 234 

1900,  March  4,  35  SUt,  085 764 
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1909rMarch4,35Stat.,9» 267 

1900,  Aiarch  4,  35  Stat.,  1002 58 

1909,  March  4, 35  Stat.,  1013 277,315 

1909,  March  4,  35  Stat.,  1015 673,839 

1909,  March  4,  35  Stat.,  1021 29 

1909,  March  4,  35  Stat.,  1024 28 

1909,  March  4,  35  Stat.,  1026 1.37 

1909,  March  4,  35  Stat.,  1027 282,423 
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1909,  March  4,  35  Stat,  1065 647 

1909,  July  2,  36  Stat.,  2 414,501 

1909,  July  2,  36  Stat.,  7 156 

1909,  August  5,  36  Stat.,  108 172 

1909,  August  5,  36  Stat.,  122 127 

1909,  August  5,  36  Stat.,  125 141 

1909,  August  5,  36  Stat.,  177 146 


REVISED  STATUTES  OF  THE  UNITED  STATES. 


Section.  Page. 

1 292 

166 162,424 

189 792 

192 25 

216 79 

219 79 

220 79,293 

248 877 

306 23 

362 211 

363 792 

365 792 

368 11, 211 

398 66 

409 108 

655 9,256 

557 256 

558 220 

572 267 

619 9,256 

620 256 

621 260 

622 260 

623 260 

624 220 

658 257 

715 48,682 

727 92 

738 485 

745 257 

^748 791 

828 254,321,331,374,578,633 

829 296,387,485,488,517,731 

831 49,471 

833 11,563 

839 5,563 

844 5 

845 5 

846 413,729 

847 476 

848 93,728 

850 93,413,631,673,840 

855 729 

881 729 

1014 92,209,387 

1098 764 

1133 81 

1168 575 


Section.  Page. 

1225 638,719 

254 719 

257 684 

1260 719 

261 719,765 

1265 320 

270 129 

271 129 

1272 111,129 

1273 80 

1274 719 

280 227 

282 87,872 

284 89,363 

290 89 

292 88 

305 812 

376 664 

378 664 

1380 664 

386 67,182,648 

1387 57,548 

i 57,182,548 

418 816 

426 : 816 

427 357 

467 666 

.475 664,666 

480 664 

483 666 

485 666 

486 666 


505 558 

506 666 

545 183 

1 666 

562 560 

571 20 

573 816 

1612 129,226,457 

661 53 

740 461,636 

752 462,524 

763 587,785,786,827 

764 587,786,827 

.765 84,587,786,824 

766 221,440 
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1«78 460 

1«10 463 

2234 24 

2236 23 

2362 876 

2363 876 

2478 767 

2585 646 

2733 646 

2737 646 

2872 648 

2875 648 

28n 648 

2878 648 

2879 649 

2B65 405,868 

2970 829 

2971 829 

2972 829 

2973 829 

2974 829,831 

3058 829 

3067 652 

3090 662 

3242 210 

3477 760 

3483 41 


Section.  Page. 

3617 2,37,107,311,351,386 

3618 2 

3663 687 

3678 424 

3679 765 

3682 308 

3683 80O 

3669 652, 830, 876, 8n 

3690 77 

3714 80 

3733 687 

3734 687 

3744 166 

3861 106 

4060 106 

4055 606 

4120 660 

4246 3 

4678 103 

4579 108,624 

4581 217,630 

4583 217 

4818 812 

4828 239 

5240 786 

6440 727,841 


OPINIONS  OF  THE  ATTORNEY- OENERAL. 
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4Opin.,608 660 

7  0pin.,543 13 

7Opin.,610 709 

8  0pin.,33 709 

llOpIn.,455 709 

13  0pin.,459 482 

16  0ptn.,494 529 

16  0pin.,587 658 

17  0pin.,48 666 

17  0pln.,631 123 

18  0pin.,424 800 

19  0pin.,l 152 

lOOpin.,  121 572 

19Opin.,e07 687 

20Opln.,14 71 
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20Opin.,358 668 

20OpIn.,e87 723 

21  Opin.,  196 792 

22  0pln.,81 157 

22  0pin.,86 329 

22  0pln.,437 508 

23Opln.,390 215 

2S0pln.,  163 186,245 

25  0pin.,299 668 

26  0pin.,511 270,666 

26  Opin.,  583 652 

27  Opin.  ,432 282 

29Opln.,300 424 

29  Opin.,  432 424 

29  Opin.,  459 424 


DECISIONS    OF    THE    COMPTROLLER    OF    THE 
TREASURY. 


Page. 

IComp.  Dec.,62 100 

IComp.  Dec.,  94 159 

lOomp.  Dec.,  106 882 

1  Comp.  Dec.,  126 119 

IComp.  Dec.,  127 335 

lOomp.  Dec.,171 668 

1  Oomp.  Dec,  236 119 

1  Comp.  Dec,  253 582 


Page. 

1  X3omp.  Dec,  289 100 

1  Comp.  Dec,326 347 

IGomp.  Dec, 344 306 

IComp.  Dec, 392 306 

1  Comp.  Dec,  410 306 

IComp.  Dec,  417 119 

1  Comp.  Dec,  419 683 

IComp.  Dec,531 361 
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1  Comp.  Dec.,  663 119 

1  Comp.  Dec.,  666 800 

2  Comp.  Dec,  1 800 

2  Comp.  Dec.,  42 800 

2  Comp.  Dec.,  71 361 

2  Comp.  Dec.,  308 246 

2  Comp.  Dec.,  347 246 

2  Comp.  Dec.,  377 608 

2Comp.  Dec.,  434 6,663 

2  Comp.  Dec.,  482 330 

2  Comp.  Dec.,  520 60 

2  Comp.  Dec.,  680 700 

3  Comp.  Dec.,  42 278 

3Comp.  Dec.,  76 607 

SComp.  Dec., 83 119 

3  Comp.  Dec.,  239 486,844 

3Comp.  Dec.,  241 486,586 

3  Comp.  Dec.,  804 294 

3  Comp.  Dec.,  439 119 

4Comp.  Dec.,6 173 

4  Comp.  Dec.,  194 451 

4  Comp.  Dec.,  244 335 

4  Comp.  Dec.,  281 369 

4  Comp.  Dec.,  283 57,648 

4  Comp.  Dec.,  287 308,880 

4Comp.  Dec.,328 173 

4  Comp.  Dec.,  339 671 

4Comp.  Dec.,  418 305,489 

4  Comp.  Dec.,  488 671 

4  Comp.  Dec.,  651 173 

4  Comp.  Dec.,  672 671 

4  Comp.  Dec.,  696 826 

4  Comp.  Dec.,  700 826 

6  Comp.  Dec.,  47 863 

6  Comp.  Dec.,  64 682 

6  Comp.  Dec.,  99 261 

5Comp.  Dec.,  120 373 

6  Comp.  Dec.,  151 306 

6Comp.  Dec.,  181 119 

6  Comp.. Dec.,  272 67,648 

6  Comp.  Dec.,  361 842 

6Gomp.  Dec.,674 486 

6  Comp.  Dec.,  838 119 

6Comp.  Dec.,863 336 

5  Comp.  Dec.,  886 6 

6  Comp.  Dec.,  888 358 

6  Comp.  Dec.,  904 240 

6  Comp.  Dec.,  17 270,659 

6Comp.  Dec.,  161 335 

6Comp.  Dec.,185 90 

6  Comp.  Dec.,  482 622 

6  Comp.  Dec.,  644 383 

6  Comp.  Dec.,  676 882 

6Comp.  Dec.,9S6 383 

6Comp.  Dec.,947 701 

6  Comp.  Dec.,  955 100 

7  Comp.  Dec.,  91 346 

7Comp.  Dec.,  171 663 

7  Comp.  Dec.,  242 206 

7Comp.  Dec.,272 323 
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7  Comp.  Dec.,  338 306,489 

7Comp.  Dec.,407 101 

7Comp.  Dec.,606 683 

7Comp.  Dec.,617 76 

7  Comp.  Dec.,  533 350 

7Comp.  Dec., 685 5,563,700 

7  Comp.  Dec.,  665 119 

7Comp.  Dec.,  708 709 

7Comp.  Dec., 880 71,176 

8  Comp.  Dec.,  27 119 

8  Comp.  Dec.,  56 376 

8  Comp.  Dec.,  87 827 

8  Comp.  Dec.,  127 63,372 

8Comp.  Dec.,  191 332 

8  Comp.  Dec.,  215 451 

SComp.  Dec.,230 57 

8  Comp.  Dec.,  231 548 

8  Comp.  Dec.,  235 29, 157 

8Comp.  Dec.,296 100 

8  Comp.  Dec.,  322 29 

8  Comp.  Dec.,  421 383 

8  Comp.  Dec.,  621 442 

8  Comp.  Dec.,  661 76 

8  Comp.  Dec.,  862 71 

8  Comp.  Dec.,  864 176 

8  Comp.  Dec.,  901 827 

9  Comp.  Dec.,  20 683 

9  Comp.  Dec.,  74 813 

9  Comp.  Dec.,  259 119 

9  Comp.  Dec.,  312 294 

9  Comp.  Dec.,  332 197 

9  Comp.  Dec.,  335 838 

9  Comp.  Dec.,  369 83,604 

9  Comp.  Dec.,  437 582 

9  Comp.  Dec.,  492. ; 649 

9  Comp.  Dec.,  497 226 

9  Comp.  Dec.,  688 709 

9  Comp.  Dec.  ,694 710 

10  Comp.  Dec.,  405 53 

10  Comp.  Dec.,  453 604 

10  Comp.  Dec.,  606 233 

10  Comp.  Dec.,  683 880 

10  Comp.  Dec.,  685 687 

10  Comp.  Dec.,  712 373 

lOComp.  Dec., 726 572 

10  Comp.  Dec.,  760 482 

11  Comp.  Dec.,  3 347 

11  Comp.  Dec.,  SO 373 

11  Comp.  Dec.,  97 29 

11  Comp.  Dec.,  110 374 

11  Comp.  Dec.,  177 ; 101 

11  Comp.  Dec.,  439 604 

11  Comp.  Dec.,  448 718 

U  Comp.  Dec.,  475 863 

11  Comp.  Dec.,  494 32 

11  Comp.  Dec.,  537 858 

11  Comp.  Dec.,  647 766 

11  Comp.  Dec.,  667 604 

11  Comp.  Dec.,  601 882 

11  Comp.  Dec.,  698 194 
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11  Comp.  D«e.,  727 7» 

11  Comp.  Dec.,  753 63,372 

11  Comp.  Dec.,  758 19i 

12  Comp.  Dec.,  12 673 

12  Comp.  Dec.,  15 573 

12  Comp.  Dec.,  27 101 

12  Comp.  Dec.,  202 768 

12  Comp.  Dec.,  238 276 

12  Comp.  Dec.,  274 152 

12  Comp.  Dec.,  285 832 
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DECISIONS 

OF  THE 

COMPTROLLER  OF  THE  TREASURY. 


DISPOSAL    07    XOV£?d    B^ALIZED    BY    TH£    ISTHXIAH    CAJTAL 

CoicmssiOH. 

All  moneys  realized  during  the  fi&oal  year  1910  by  the  Isthmian  Canal 
Commission,  or  from  rentals,  or  tomt,  eaje  of  materials  and  sup- 
plies under  the  control  of  the  commission  (see  4,  act  of  Mar.  4, 
1909.  35  Stat.,  1026)  should  be  covered  lato  the  Treasury  as 
**  Miscellaneous  receipts." 

Section  8,  act  of  March  4.  1907  (34  Stat,  1371),  Is^nottepealed  by 
section  4,  act  of  March  4. 1909,  aupra.  %   , .    j* 

Comptroller  Traeewell  to  the  Secretary  of  the  Treasury,  July  it*  1909*: 
I  am  in  receipt  of  your  letter  of  June  26, 1909,  as  follows : 

"  I  have  the  honor  to  invite  your  attention  to  the  provisions 
of  section  4  of  the  sundry  civil  appropriation  act  or  March  4, 
1909  (36  Stat.,  1026),  reading  as  follows: 

" '  Sec.  4.  All  funds  realized  during  the  fiscal  year  nineteen 
hundred  and  ten  by  the  Isthmian  Canal  Commission,  or  from 
rentals^  or  from  the  sale  of  materials  and  supplies  under  the 
custody  and  control  of  the  commission,  are  herebj^reappro- 
priated  for  expenditure  under  any  of  the  foregoing  classified 
appropriations  for  the  department  of  construction  and  engi- 
neering, and  a  full  and  separate  report  in  detail  of  all  trans- 
actions hereunder  shall  be  made  to  Congress.' 

^^  This  is  a  substantial  reenactment  of  section  6  of  the  sun- 
dry civil  appropriation  act  of  May  27,  1908  (35  Stat,  387), 
differing  chiefly  in  the  inclusion  therein  of  the  funds  realized 
from  rentals  during  the  fiscal  year  1910. 

*  *  *  «  « 

"  I  have  therefore  to  request  your  views  as  to  whether  the 
funds  realized  from  the  sources  named  should  be  covered 
into  the  Treasuiy,  and  if  so,  should  they  be  covered  as  repay- 
ments, or  as  miscellaneous  receipts  and  thereafter  credited 
by  appropriation  warrant  to  such  appropriations  for  the  de- 
partment of  construction  and  engineering  as  may  be  desig- 
nated by  the  chairman  of  the  Isthmian  Canal  Commission." 
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I  think  the  word  "  reappropriated,"  as  used  in  the  act, 
supra^  should  be  construed  as  making  an  additional  appropri- 
ation of  these  receipts  to  such  appropriations  for  the  depart- 
ment of  construction  and  engineering  as  the  chairman  of  the 
Isthmian  Canal  Commission  may  designate,  rather  than  as  a 
reimbursement  thereof. 

Under  the  provisions  of  sections  3617  and  3618,  Revised 
Statutes,  all  moneys  received  from  the  sources  enumerated 
should  be  covered  into  the  Treasury;  \(44  MS.  Comp.  Dec, 
1416,  Mar.  6,  1908.)  The  wotds'^^'^dre  hereby  reappro- 
priated for  expenditure  uncjef-  ftny.  of  the  foregoing  classified 
appropriations  for  the,  dcgttrtinent  of  construction  and  en- 
gineering "  mean  thajrlsuchr'moneys  when  deposited  and  cov- 
ered into  the  Treasui^^re  appropriated  and  made  applicable 
for  expendit^fe.  uhder  such  appropriations  for  the  depart- 
ment ojf  cQiigtruction  and  engineering  as  the  chairman  of  the 
Isthiiii&n*(3ahal  Commission  may  direct. 
•.  J 'afla' therefore  of  the  opinion  that  the  moneys  received 
un3er  the  operation  of  section  4  of  the  above  act  should  be 
covered  into  the  Treasury  as  miscellaneous  receipts,  to  be 
thereafter  credited  by  an  appropriation  warrant  to  the  ap- 
propriation or  appropriations  designated  by  the  chairman  of 
the  commission. 

I  do  not  think  that  the  section  herein  construed  repeals 
section  8  of  the  act  approved  March  4, 1907  (34  Stat,  1371), 
authorizWg  deductions  from  the  compensation  of  employees 
of  the  Isthmian  Canal  Commission  for  transportation,  board, 
supplies,  or  for  any  other  service,  to  be  paid  to  the  author- 
ized parties,  or  to  be  credited  to  the  appropriation  out  of 
which  the  transportation,  board,  etc.,  was  originally  paid. 


ESTABLISHMENT   OF   IIFE-SAVINO   STATIONS   AT   LIOHT-HOTTSES 
BY  THE  SECBETABY  OF  THE  TBEASTTBY. 

The  Secretary  of  the  Treasury  is  authorized  by  section  4245  of  the 
Revised  Statutes  to  establish  life-saving  stations  at  light-houses, 
but  not  to  procure  keepers  or  crews  for  same.  It  is  the  duty  of 
the  light  keeper  to  take  charge  of  boats  and  apparatus  furnished 
such  stations.  * 

ComptroUer  Tracewell  to  the  Secretary  of  the  Treasury,  July  8,  1909: 

By  your  reference  of  June  25,  1909,  you  transmitted  to 
this  office  certain  correspondence  concerning  the  establish- 
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ment  of  a  life-saving  station  at  Toledo,  Ohio,  and  requested 
to  be  advised  whether,  under  existing  law,  such  a  station 
may  be  established. 

The  only  authority  for  the  establishment  of  such  a  station 
is  that  contained  in  section  4245  of  the  Revised  Statutes, 
which  provides: 

"  The  Secretary  of  the  Treasury  may  also  establish  such 
stations  [referring  to  life-saving  stations]  at  such  light- 
houses as,  in  his  judgment,  he  shall  deem  best,  and  the 
keepers  of  such  lights  shall  take  charge  of  such  boats  and 
apparatus  as  may  oe  put  in  their  charge  respectively,  as  a 
part  of  their  official  duties." 

Said  section,  when  read  in  connection  with  the  remainder 
of  the  act  from  which  it  was  taken  (act  of  Dec.  14,  1864,  10 
Stat.,  597),  authorizes  you,  in  my  opinion,  to  establish  a 
life-saving  station  at  the  light -house  at  Toledo,  Ohio,  by  the 
procurement  of  the  necessary  boats  and  apparatus  for  a 
station  at  such  point.  It  does  not,  in  my  opinion,  confer  on 
you  authority,  in  the  establishment  of  such  a  station,  to  pro- 
cure therefor  a  keeper  or  a  crew ;  on  the  contrary,  it  makes  it 
the  duty  of  the  keeper  of  the  light  at  the  light-house  there 
situated  to  take  charge  of  any  boats  or  apparatus  which  may 
be  procured  by  you. 

The  appropriation  "  for  establishing  new  life-saving  sta- 
tions and  life-boat  stations"  (act  of  Mar.  3,  1905,  33  Stat., 
1163)  is  applicable  to  the  payment  of  any  expense  incurred 
by  you  for  necessary  boats  and  apparatus  for  the  establish- 
ment of  such  a  station. 


EKFLOYXENT  OF  CHABXEH  IH  JJZU  OF  CHABWOXEN. 

The  appropriation  for  "charwomen"  (act  of  Mar.  4,  1909,  35  Stat., 
901),  Bureau  of  Labor,  Department  of  Commerce  and  Labor,  is 
not  available  to  pay  for  the  seryices  of  males  appointed  to  such 
position. 

Comptroller  TraceweU  to  the  Secretary  of  Commerce  and  Labor,  July  8, 
1908: 

I  have  received  your  letter  of  the  2d  instant,  as  follows : 

"  The  act  making  appropriations  for  the  legislative,  execu- 

•  live,  and  judicial  expenses  of  the  Government  for  the  fiscal 

year  ending  June  30,  1910,  and  for  other  purposes  (act  Mar. 
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4,  1909,  35  Stat.,  901),  provides,  under  the  heading  'Bureau 
of  Labor,'  among  other  things,  for  three  charwomen.  Section 
2  of  the  same  act  provides  that  the  pay  for  charwomen  pro- 
vided for  in  the  act,  except  those  employed  in  mints  and  assay 
offices,  unless  otherwise  specially  stated,  shall  be  at  the  rate 
of  $240  per  annum  each. 

"  The  Commissioner  of  Labor  has  reported  to  the  depart- 
ment that  it  will  be  advisable  to  appoint  a  man  in  one  of 
these  positions  of  charwoman  for  the  reason  that  proper 
cleaning  of  the  floors  requires  that  certain  desks  which  are 
too  heavy  for  a  woman  to  handle  be  moved.  The  duties 
which  it  is  proposed  to  assign  to  the  person  thus  appointed 
are  those  which  usually  pertain  to  the  position  of  charwoman, 
and  the  hours  of  service  will  also  be  the  same. 

"  I  am  in  doubt  as  to  whether  an  appropriation  for  salary 
for  a  *  charwoman '  would  be  available  for  the  payment  of 
services  of  a  male  person,  and  accordingly  request  your  de- 
cision in  the  premises." 

Primarily  the  term  "  charwoman  "  suggests  employment  of 
a  female,  and  I  have  no  doubt  that  if  Congress  had  intended 
that  "  charmen  "  could  be  appointed  in  the  Bureau  of  Labor 
it  would  have  clearly  indicated  such  intention  by  the  use  of 
language  appropriate  for  that  purpose.  Thus,  in  the  appro- 
priation for  the  police  court  of  the  District  of  Columbia,  act 
of  March  3, 1909  (35  Stat.,  715),  provision  is  made  for  three 
charmen  at  an  annual  compensation  of  $360. 

Where  Congress  has  employed  clear  and  unambiguous 
terms  in  expressing  its  intent,  the  language  used  is  not  open 
to  construction.  It  is  clear  to  my  mind  that  Congress  did  not, 
in  the  act' in  question,  contemplate  the  appointment  of  a  male 
to  the  position  of  charwoman  in  the  Bureau  of  Labor.  I  have 
the  honor  to  advise  you,  therefore,  that  the  appropriation  for 
charwomen  in  said  bureau  is  not  available  for  payment  for 
the  services  of  a  male  person. 


CONSOLIDATION  OF  FEES  BY  CLEKKS  OF  UNITEB  STATES  CIK- 
CiriT  AND  DISTKICT  COVSTS;  BETEKIONATION  OF  NECESSAKY 
OFFICE  EXPENSES  OF  CIEKXS  OF  UNITED  STATES  CntCVIT 
OK  DISTKICT  COTTKT  BY  THE  ATTOKNEY-OENEKAL. 

Where  the  same  person  is  appointed  clerk  of  the  United  States  cir- 
cuit court  and  also  clerk  of  the  United  States  district  court  and 
qualifies  under  the  two  appointments,  he  is  thereafter  holding 
two  separate  and  distinct  offices,  and  the  exp^ises  Incurred  In 
one  office  are  not  legally  chargeable  against  the  fees  earned  in 
the  other  office. 
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The  same  person  who  holds  the  offices  of  clerk  of  the  United  States 
district  court  and  United  States  circuit  court  can  not  consolidate 
the  gross  fees  of  hoth  offices  and  therefrom  deduct  the  total  ex- 
penses of  both  offices,  and  from  the  remainder  retain  his  maxi- 
mum personal  compensation  in  each  office. 

The  Attorney-General  is  authorized  by  law  to  determine  the  amount 
of  necessary  office  expenses  of  a  clerk  of  court,  and  his  approval 
of  this  amount  is  binding  upon  the  accounting  officers  of  the 
Treasury  Department  in  settling  the  particular  account  wherein 
said  expenses  are  so  approved. 

Bedsioa  by  Comptroller  Tracewell,  July  12,  1909: 

Noble  C.  Butler,  clerk  of  the  United  States  circuit  court 
for  the  district  of  Indiana,  appealed  May  24, 1909,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments  in 
the  settlement  of  his  account  under  "Excess  of  fees  and 
emoluments,''  calendar  year  1908,  wherein  the  auditor,  per 
judicial  certificate  No.  8820,  dated  April  10,  1909,  allowed 
the  derk  credit  in  the  sum  of  $3,304.73  for  necessary  clerk 
hire  and  necessary  office  expenses  as  approved  by  the  At- 
torney-General, and  disallowed  in  said  settlement  $440.3T 
claimed  by  the  clerk  for  expenses  in  excess  of  the  amount 
so  approved.  In  this  settlement  it  is  noted  that  a  balance 
was  found  due  the  United  States  of  $312.74,  which  the  clerk 
states  he  has  paid  into  the  Treasury  since  said  settlement 
was  made  and  prior  to  his  taking  this  appeal.  < 

Mr.  Butler  is  also  the  clerk  of  the  United  Stales  district 
court  for  the  district  of  Indiana,  and  the  said  sum  of  $440.37 
has  been  approved  by  the  Attorney-General  as  covering  ex- 
penses incurred  in  that  court.  No  account  for  "Excess  of 
fees  and  emoluments,"  calendar  year  1908,  has  been  settled 
by  the  auditor  with  Mr.  Butler  as  clerk  of  the  district  court, 
for  the  reason  that  after  deducting  from  the  gross  fees  in 
that  court  the  expenses  approved  by  the  Attorney-General 
no  excess  of  fees  exists. 

The  auditor's  action  in  refusing  credit  in  the  above  settle- 
ment for  clerk  hire  and  office  expenses  in  excess  of  the  amount 
approved  by  the  Attorney-General  as  necessarily  incurred 
in  the  circuit  court  is  based  upon  sections  839,  844,  and  845, 
Bevised  Statutes,  and  2  Comp.  Dec,  434,  5  erf.,  886,  and  7  trf., 
585,  as  well  as  the  uniform  practice  of  the  accounting  officers 
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in  such  matters  continuing  uninterruptedly  for  a  period  of 
fifty  years  or  longer. 

The  clerk  contends  that  the  action  of  the  auditor  in  refus- 
ing him  credit  in  the  above  settlement  for  $440.37  is  illegal, 
and  that  taking  into  consideration  both  his  circuit  and  dis- 
trict court  accounts  and  returns  he  is  entitled  to  a  net  balance 
of  $128.46  from  the  United  States,  which  the  auditor  refuses 
to  certify  for  payment  to  him.  He  also  contends  that  the 
method  adopted  by  the  Attorney-Greneral  in  determining  the 
amount  of  necessary  expenses  allowable  to  him  as  clerk  of 
the  circuit  and  district  courts  is  improper,  and  that  section 
1382  of  "  Instructions  to  clerks  of  United  States  courts," 
promulgated  by  the  Attorney-General  April  1,  1904,  provid- 
ing that  where  the  same  person  is  clerk  of  both  courts  the 
office  expenses  should  be  apportioned  in  accordance  with  the 
earnings  of  the  two  courts,  is  illegal  and  void,  etc. 

The  facts  show  that  Mr.  Butler,  as  clerk  of  the  circuit  and 
district  courts,  incurred  and  paid  (as  shown  by  vouchers) 
expenses  for  clerk  hire,  stationery,  etc.,  during  the  calendar 
year  1908,  as  follows : 

Wlllard  C.  Nichols,  deputy  clerk $1,960.00 

Edward  McDevltt,  deputy  clerk 1,570.00 

Rowland  Evans,  copying  clerk 249.25 

Dollerd  Spooner,  recording  clerk 615. 60 

Myrtle  M.  Snyder,  recording  clerk 7.20 

Isaac  J.  Price,  recording  clerk 494.00 

J.  W.  Wartmann,  deputy  clerk 328.05 

T.  J.  Logan,  deputy  clerk 865.90 

George  B.  Cardwill,  deputy  clerk 57.45 

Alice  S.  Butler,  recording  clerk 109.05 

Charles  L.  Surprise,  deputy  clerk 126.70 

5, 882. 60 

Stationery 107.15 

Cylinder  for  typewriter 1.20 

Total 5, 990. 95 

The  clerk,  in  rendering  his  semiannual  emolument  returns, 
distributed  the  above  items  therein  in  the  following  mahner, 
under  the  head  of  "  Office  expenses  paid  out  of  gross  emolu- 
ments, as  authorized  by  law  and  regulations:  " 
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IN  THE  CIRCUIT  COURT. 


Period  Jan.  1  to  June  30, 

Period  July  1,  to  Dec.  81, 

1908: 

1908: 

WllUrd  C.  Nichols 

$630.00 

WiUard  C.  Nichols 

Edward  McDevltt 

400.00 

Edward  McDevltt 

Rowland  Evans 

110.60 

Rowland  Evans 

Dolleid   Spooner 

827.60 

DoUerd    Spooner 

Myrtle  M.  Snyder 

7.20 

Isaac  J.  Price 

J.  W.  Wartmann 

24.60 

J.  W.  Wartmann 

T.  J.  Logan 

67.05 

T.  J.  Logan 

Geo,  B.  Cardwill 

6.45 

Alice  S.  Butler 

5.40 

Chas.  L.  Surprise 

Stationery    

34.00 

Stationery    

Cylinder       for       type- 

writer   

L20 

Total 1,612.00 


$730.  00 

635.00 

129.65 

288.00 

210.  00 

37.  30 

64.75 

109.05 

5.25 

34.00 


Total  __^ 2, 133. 10 

1,  612.  00 


Total  expenses  for  circuit  court 3,  746. 10 


IN  THE  DISTRICT  COURT. 


Period  Jan.   1  to  June  30, 
1908: 

Wlllard  C.  Nichols $300.  00 

Edward  McDevltt 336.00 

Isaac  J.  Price 234.00 

J.  W.  Warimann 156.  00 

T.  J.  Logan 147.  60 

Geo.  B.  Cardwill 60.  00 

Chas.  L.  Surprise 70.  75 


Stationery 


1,  293.  25 
21.40 


Total 1,814.65 


1   to  Dec.   81, 


Period  July 
1908: 

Wlllard  C.  Nichols 

Edward  McDevltt 

Isaac  J.  Price 

J.  W.  Wartmann 

T.  J.  Logan 

Geo.  B.  Cardwill 

Chas.  L.  Surprise 


$300.00 

300.00 

50.00 

110.25 

106.00 

2.00 

45.30 

913.  65 
17.65 

931.  20 
1,  814.  65 

Total  expenses  for  district  court 2,  245.  85 

Total  expenses  for  circuit  court 3,  745. 10 


Stationery 
Total  _-. 


Total  expenses  for  both  courts 5,  990.  95 

The  gross  fees  earned  during  the  calendar  year  1908,  as  re- 
ported by  the  clerk,  are  as  follows : 

IN  THE  CIRCUIT  COURT. 

Emolument  return,  Jan.  1  to  June  30.  1908 $3,  460.  83 

Kmolument  return,  July  1  to  Dec.  31,  1908 4, 191. 11 

Total  fees 7,  651.  94 

IN  THE  DISTRICT  COURT. 

Emolument  return,  Jan.  1  to  June  30,  1908 $3,148.30 

Emolument  return,  July  1  to  Dec.  31,  1908 2.  901.  91 

Total  fees 6,050.  21 

The  total  fees  in  both  courts  ($7,661.94  plus  $6,050.21) 
amount  to  $13,702.15. 
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The  above  items  and  figures  are  set  out  for  the  purpose  of 
making  the  questions  involved  in  Mr.  Butler's  appeal  more 
readily  understood.  From  these  figures  it  will  be  seen  that, 
if  the  clerk  is  allowed  to  apportion  his  expenses  in  the  manner 
attempted  by  him  in  his  returns,  he  would,  after  deducting 
$3,746.10  expenses  from  the  gross  fees  in  the  circuit  court, 
$7,651.94,  have  left  $3,906.84,  out  of  which  he  would  retain 
$3,500  as  his  personal  compensation  and  pay  the  surplus  of 
$406,84  into  the  Treasury;  and  in  the  district  court,  if  he 
were  allowed  to  deduct  $2,245.85  expenses  from  the  gross 
fees  in  the  district  court,  $6,050.21,  he  would  have  left 
$3,804.36,  out  of  which  he  would  retain  $3,500  as  his  personal 
compensation  and  pay  the  surplus  of  $304.36  into  the  Treas- 
ury. He  would  thus  retain  his  maximum  personal  compen- 
sation of  $3,600  in  each  court,  or  a  total  of  $7,000  clear,  and 
turn  into  the  Treasury  a  total  surplus  ($406.84  plus  $304.36) 
equal  to  $711.20. 

But  the  Attorney-General  declined  to  adopt  Mr.  Butler's 
method  of  distributing  his  office  expenses,  and  approved  ex- 
penses to  the  amount  of  $3,304.73  as  necessary  in  the  circuit 
court,  and  to  the  amount  of  $2,686.22  in  the  district  court. 
When  $3,304.73,  approved  and  allowed  by  the  Attorney- 
General  as  necessary  expenses  incurred  in  the  circuit  court, 
is  deducted  from  the  gross  fees  in  said  court,  $7,661.94, 
there  is  left  $4,347.21,  out  of  which  the  clerk  would  be  en- 
titled to  retain  $3,600  as  his  personal  compensation,  thus 
leaving  a  balance  of  $847.21  to  be  deposited  into  the  Treas- 
ury ;  and  in  the  district  court,  if  expenses  to  the  amount  of 
$2,686.22,  as  approved  by  the  Attorney-General,  were  de- 
ducted from  the  gross  fees,  $6,050.21,  in  that  court,  there 
would  be  left  $3,363.99,  or  $136.01  less  than  the  clerk's  maxi- 
mum personal  compensation,  and  obviously  there  would  be 
no  excess  of  fees  in  that  court. 

From  the  above  it  will  be  observed  that  the  clerk's  appeal 
presents  two  questions  for  my  consideration  and  decision : 

First.  Whether  Mr.  Butler,  who  is  the  clerk  of  the  United 
States  circuit  court  and  also  clerk  of  the  United  States  dis- 
trict court,  is  entitled  to  consolidate  the  gross  fees  of  his 
two  offices  ($7,651.94  plus  $6,050.21  equals  $13,702.15)  and 
therefrom  deduct  the  total  expenses  of  both  offices  ($5,990.95) 
and  from  the  remainder   ($7,711.20)   retain  his  maximum 
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personal  compensation  of  $3,500  in  each  of  the  courts,  or 
whether  the  fees  of  each  of  the  two  offices,  as  well  as  the 
expenses  of  each,  should  be  accounted  for  separately  and 
practically  in  the  same  manner  as  though  two  individuals 
held  the  two  offices. 

Second.  Whether  the  Attorney-General  has  authority  to 
determine  the  amount  of  the  necessary  expenses  properly 
allow^able  in  the  separate  emolument  accounts  of  a  person 
holding  the  offices  of  clerk  of  the  circuit  court  and  clerk  of 
the  district  court,  and  whether  the  approval  by  the  Attorney- 
General  of  the  necessary  expenses  of  a  clerk  of  a  particular 
court  is  binding  upon  the  accounting  officers  of  the  Treasury 
in  the  settlement  of  the  account  in  which  such  expenses  are 
so  approved,  or  whether  the  accounting  officers  are  author- 
ized to  disregard  such  approval  and  substitute  therefor  their 
judgment,  or  that  of  the  clerk,  as  to  the  correct  amount  of 
expenses  allowable. 

1.  As  to  the  first  question  I  do  not  think  there  is  any  doubt 
that  when  a  person  is  appointed  by  the  circuit  judge  as  clerk 
of  the  circuit  court  under  section  3  of  the  act  of  February  6, 
1889  (25  Stat,  655),  or  section  619,  Revised  Statutes,  and 
when  the  same  person  is  appointed  as  clerk  of  the  district 
court  by  the  district  judge  under  section  555,  Revised 
Statutes,  such  person,  upon  qualifying  under  the  two  ap- 
pointments, is  holding  two  separate  and  distinct  offices. 
His  right  to  hold  these  two  offices  is  recognized  by  section 
839,  Revised  Statutes  (quoted  hereafter). 

In  the  present  case  the  claimant  is  acting  under  two 
separate  appointments  made  by  judges  of  separate  courts, 
has  subscribed  to  separate  oaths,  has  executed  separate  bonds, 
and  has  since  the  year  1879  rendered  separate  fee  accoimts 
and  separate  semiannual  emolument  returns  for  the  circuit 
and  district  courts  (which  accounts  and  returns  have  always 
been  settled  separately),  and  no  other  conclusion  is  justifiable 
than  that  he  is  holding  two  separate  offices.  This  clerk  seems 
to  admit  this  so  far  as  the  fees  of  the  two  offices  are  con- 
cerned, but  presents  the  novel  contention  that  in  relation  to 
the  expenses  in  the  circuit  and  district  courts  he  is  holding 
but  one  office  practically,  that  the  total  or  consolidated 
expenses  are  expenses  of  "  his  office,"  and  that  he  has  a  legal 
right  to  deduct  said  expenses  at  his  pleasure  (and  for  his 
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IDersonal  gain)  from  "the  aggregate  fees  and  emoluments 
of  the  '  said  oflSces ' "  before  the  ascertainment  and  retention 
of  his  personal  compensation,  and  by  so  doing  have  these 
expenses  defrayed  out  of  any  surplus  of  fees  and  emoluments 
that  may  exist  in  either  or  both  of  them. 

I  am  unable  to  agree  with  the  clerk's  contention.  I  find 
nothing  in  the  law  or  the  decisions  to  warrant  the  conclusion 
reached  by  him.  The  law  on  the  subject  (sec.  839,  Rev.  Stat.) 
contemplates  that  the  necessary  expenses  incurred  in  either 
office,  as  approved  by  the  Attorney-General,  shall  be  a  charge 
against  the  fees  of  the  particular  office  or  court  in  which  the 
fees  were  earned  and  the  expenses  were  incurred,  and  I  find 
nothing  in  the  decision  of  the  Court  of  Claims  in  the  case  of 
Butler  V.  United  States^  as  reported  in  23  Ct.  CL,  162,  cited 
by  the  clerk,  which  holds  otherwise.  The  following  is  from 
the  syllabus  in  that  case : 

"  The  onlj  question  presented  by  this  case  is  whether  the 
clerk  of  a  circuit  and  (ustrict  court  may  chars^e  his  per  diem 
compensation  against  either  as  he  may  elect  when  both  courts 
are  sitting  on  the  same  day." 

\^Tiat  the  court  actually  decided  apparently  was  that  a 
clerk  of  both  courts  could  elect,  under  such  circumstances,  in 
which  court  to  charge  his  per  diem,  the  per  diem  being  earned 
in  one  court  as  much  as  in  the  other,  and  section  831,  Revised 
Statutes,  prohibiting  the  allowance  of  more  than  one  per 
diem. 

It  is  obvious  that  in  the  present  case  the  auditor  has  not 
denied  the  clerk  his  right  to  elect  in  which  court  a  per  diem, 
earned  in  both  courts  on  the  same  day,  may  be  charged.  Nor 
is  such  question  now  before  me;  if  it  were,  I  should  have  no 
hesitancy  in  following  the  decision  of  the  learned  judge  of 
the  Court  of  Claims. 

I  hardly  deem  it  necessary  to  lengthen  this  decision  by 
further  discussion  of  this  point  (which  is  more  or  less  in- 
volved in  the  next  and  more  important  question),  as  I  am 
clear  that  under  the  law  and  the  practice  the  clerk  is  not 
authorized  to  use  the  fees  collected  as  clerk  of  one  court  to 
defray  the  expenses  arising  in  the  other  court,  so  as  to  have 
his  accounts  settled  on  that  basis. 

2.  In  properly  considering  the  second  question  raised  by 
this  appeal  it  is  necessary  to  call  attention  to  certain  legisla- 
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tion  concerning  the  compensation,  expenses,  and  accounts  of 
clerks  of  the  United  States  courts,  and  the  Attorney-General's 
authority  in  relation  thereto. 
Section  833,  Revised  Statutes,  provides: 

"Every  district  attorney,  clerk  of  a  district  court,  clerk 
of  a  circuit  court,  and  marshal,  shall,  on  the  first  days  of 
January  and  July,  in  each  year,  or  within  thirty  days  there- 
after, make  to  the  Attorney-General,  in  such  form  as  he  may 
Srescribe,  a  written  return  for  the  half  year  ending  on  said 
ays,  respectively,  of  all  the  fees  and  emoluments  of  his 
office,  of  every  name  and  character,  and  of  all  the  necessary 
expenses  of  his  office,  including  necessary  clerk  hire,  together 
with  the  vouchers  for  the  payment  of  the  same  for  such  last 
half  year.    *    *    * " 

See  also  act  of  June  28,  1902  (32  Stat.,  475),  prescribing 
what  the  term  "  emoluments  "  of  the  clerk  shall  include. 
Section  839,  Revised  Statutes,  provides: 

"  No  clerk  of  a  district  court,  or  clerk  of  a  circuit  court, 
shall  be  allowed  by  the  Attorney-General,  *  *  *  to  re- 
tain of  the  fees  and  emoluments  of  his  office,  or,  in  case  both 
of  the  said  clerkships  are  held  by  the  same  person,  of  the  fees 
and  emoluments  of  the  said  offices,  respectively,  for  his  per- 
sonal compensation,  over  and  above  his  necessary  office  ex- 
penses, including  necessary  clerk  hire,  to  be  audited  and 
allowed  by  the  proper  accounting  officers  of  the  Treasury,  a 
sum  exceeding  three  thousand  five  hundred  dollars  a  year 
for  any  such  district  clerk  or  for  any  such  circuit  clerk,  or 
exceeding  that  rate  for  any  time  less  than  a  year. '^ 

The  act  of  June  22,  1870  (16  Stat.,  164),  established  the 
Department  of  Justice,  and  section  15  of  said  act  provides : 

^And  be  it  further  enacted^  That  the  supervisory  powers 
now  exercised  by  the  Secretary  of  the  Interior  over  the  ac- 
counts of  the  district  attorneys,  marshals,  and  clerks,  and 
other  officers  of  the  courts  of  the  United  States,  shall  be  ex- 
ercised by  the  Attorney-General,    *     *     *."' 

(See  also  section  368,  Revised  Statutes.) 

Section  844,  Revised  Statutes,  provides: 

"  Every  district  attorney,  clerk,  and  marshal  shall,  at  the 
time  of  making  his  half-yearly  return  to  the  Attorney-Gen- 
eral, pay  into  the  Treasury,  or  deposit  to  the  credit  of  the 
Treasurer,  as  he  may  be  directed  Dy  the  Attorney-General, 
any  surplus  of  the  fees  and  emoluments  of  his  office,  which 
said  return  shows  to  exist  over  and  above  the  compensation 
and  allowances  authorized  by  law  to  be  retained  by  him." 
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Section  845,  Revised  Statutes,  provides : 

"  In  every  case  where  the  return  of  a  district  attorney, 
clerk,  or  marshal  shows  that  a  surplus  may  exist  the  Attor- 
ney-General shall  cause  such  returns  to  be  carefully  exam- 
ined, and  the  accounts  of  disbursements  to  be  regularly 
audited  bv  the  proper  officer  of  his  department,  and  an  ac- 
count to  be  opened  with  such  officer  in  proper  books  to  be 
provided  for  that  purpose." 

Section  13  of  the  act  of  July  31,  1894  (28  Stat,  210), 
provides : 

"  Before  transmission  to  the  Department  of  the  Treasury 
the  accounts  of  *  *  *  clerks,  and  other  officers  of  the 
courts  of  the  United  States,  ♦  ♦  ♦  made  out  and  ap- 
proved as  required  bv  law,  *  ♦  *  shall  be  sent  with 
their  vouchers  to  the  Attorney-General  and  examined  under 
his  supervision." 

Attention  is  called  to  the  fact  that  the  law  as  it  stands 
amended  fixes  stated  salaries  for  district  attorneys  and 
marshals,  and  those  officials  are  no  longer  required  to  render 
emolument  returns  (the  district  attorney  in  the  District  of 
Columbia  excepted),  but  the  allowance  of  their  "office  ex- 
penses "  is  still  in  the  hands  of  the  Attorney-General,  section 
14  of  the  act  of  May  28,  1896  (29  Stat.,  183),  providing: 

"  That  the  necessary  office  expenses  of  the  district  attorneys 
and  marshals  shall  be  allowed  when  authorized  by  the 
Attorney-General." 

It  may  be  remarked  here  that  there  is  no  apparent  reason 
why  clerks  should  be  exempt  from  supervision  as  to  their 
office  expenses  to  an  extent  not  permitted  district  attorneys 
and  marshals,  especially  when  it  is  well  settled  that  the  fees 
collected  by  the  clerks  belong  to  the  United  States.  {Bean  v. 
Patterson^  110  U.  S.,  401-403;  United  States  v.  Mason^  129 
Fed.  Rep.,  742;  7  Comp.  Dec,  585.) 

Section  839,  Revised  Statutes,  above  quoted,,  is  taken  bodily 
from  the  act  of  February  26,  1853  (10  Stat,  166),  with  no 
material  change  except  to  give  the  Attorney-General  such 
authority  over  allowances  to  clerks  of  courts  as  was  granted 
by  the  act  of  1853  to  the  Secretary  of  the  Interior. 

In  1855  Attorney-General  Gushing  was  called  upon  to 
decide  whether  the  Secretary  of  the  Interior  had  "  power  to 
regulate  and  limit  the  expenses  of  clerks  of  the  circuit  and 
district  courts  of  the  United  States,  and  to  define  the  number 
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and  compensation  of  deputies,  or  designate  a  gross  sum  to 
cover  all  the  expenses  of  their  respective  oflices  "  under  the 
act  of  1853.  In  an  able  opinion  (7  Op.  Att.  Gen.,  543),  ad- 
dressed to  the  Secretary  of  the  Interior,  he  held  that  the 
Secretary  had  such  power  under  that  act,  and  further  says : 

"  It  is  clear  that  by  this  enactment,  compared  with  its 
context,  and  the  history  and  general  tenor  of  the  statute  in 
which  it  occurs,  a  right,  a  duty,  and  a  responsibility  are  con- 
ferred or  imposed  on  the  Secretary^  of  the  Interior  and  the 
accounting  officers  of  the  Treasury,  in  respect  to  this  class  of 
accounts.  ^  Necessary  expenses '  of  office,  including '  necessary 
clerk  hire '  are  to  be  credited  to  the  clerks  of  the  circuit  and 
district  courts.  If,  after  making  this  credit,  and  also  credit- 
ing the  maximum  compensation  of  the  officer,  there  be  a  sur- 
plus, it  is  the  projgerty  of  the  Government.  It  is  not  merely 
the  surplus  left  m  the  hands  of  the  clerk  after  unlimited 
and  discretionary  expenditure  for  the  objects  mentioned,  but 
surplus  after  expenditures  of  necessity  alone ;  that  is,  such  as 
the  public  service  truly  requires.  *  ♦  *  And  the  Secretary 
of  the  Interior  has  to  judge  officially  as  to  the  reasonableness 
or  the  necessity  of  the  clerk  hire  and  other  expenses  charged 
by  the  clerks.  So  to  judge  is  by  law  his  right,  it  is  incumbent 
on  him  as  a  duty ;  he  does  or  omits  to  do  it  on  his  responsi- 
bility as  an  administrative  officer  of  the  United  States. 

"  Undoubtedly,  therefore,  he  may  suspend  any  charge  for 
clerk  hire  or  other  expense,  which  seems  to  him  excessive,  and 
require  explanations  on  the  subject,  and  ultimately  reject  the 
same,  upon  satisfactory  affirmative  evidence,  interniil  or  ex- 
ternal, or  upon  the  insufficiency  of  the  explanations  rendered, 
even  although  it  be  a  case  of  money  returned  as  actually 
paid  out  by  a  clerk  in  the  particular  case. 

«  *  *  *  * 

"All  the  heads  of  department  are  under  the  necessity  by 
law  of  presenting  to  Congress  annually  an  estimate  of  what 
is  needed  for  the  various  branches  of  the  public  service,  in- 
cluding the  number  and  rate  of  compensation  of  the  clerks 
employed  by  them,  and  the  necessary  expenses  of  their  re- 
sp€K?tive  offices  and  of  the  other  subordinate  executive  offices 
of  the  Government.  I  can  not  imagine  any  reason  why 
those  clerks  of  the  courts,  whose  emoluments  exceed  the  legal 
maximum,  and  who  are  thus  in  fact  salaried  officers,  should 
enjoy  unlimited  discretion  in  the  use  of  the  balance  for 
clerk  hire  and  office  expenses;  that  is,  unlimited  use  of  the 
funds  of  the  Government  for  that  purpose. 

***** 

"  In  a  word,  it  seems  to  me  that  the  statute  authorizes,  and 
that  it  is  consistent  with  the  nature  of  the  subject,  and 
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according  to  the  analogy  of  other  concerns  of  the  Govern- 
ment, that  you,  whom  Congress  holds  officially  accountable 
in  this  matter,  should,  upon  a  scrutiny  of  the  business  of 
each  fiscal  year,  form  an  estimate,  in  more  or  less  detail,  of 
what  shall  be  allowed  for  necessary  clerk  hire  and  other 
necessary  expenses  in  the  offices  of  the  clerks  in  question, 
and  give  them  notice  of  the  same,  subject,  of  course,  to  such 
modifications  of  amount,  either  by  enlargement  or  diminu- 
tion, and  either  periodical  or  occasional,  as  the  representa- 
tions of  the  clerks  themselves,  or  other  means  of  information, 
may  show  to  be  demanded  by  the  public  interests,  and  to 
comport  with  the  prompt  and  satisfactory  administration  of 
the  law  in  the  several  judicial  districts  and  circuits  of  the 
United  States." 

It  has  been  held  by  the  Supreme  Court  that  the  super- 
visory powers  of  the  Attorney-General  orer  the  accounts  of 
clerks  of  the  United  States  courts  under  section  368  are  the 
same  as  formerly  vested  in  the  Secretary  of  the  Interior, 
{United  States  v.  Waters,  133  U.  S.,  208.)  The  authority 
of  the  Attorney-General  over  a  clerk's  office  expenses  seems 
to  have  been  recognized  also  in  the  case  of  Selhy  v.  United 
States  (47  Fed.  Rep.,  800). 

Since  Attorney-General  Cushing's  opinion  was  rendered 
the  power  of  determining  the  amount  of  the  necessary  office 
expenses  of  clerks  of  the  circuit  and  district  courts  was 
exercised  by  the  Secretary  of  the  Interior  down  to  1870,  and 
thereafter  by  the  Attorney-General,  and  it  has  been  the 
uniform  and  uninterrupted  practice  of  the  accounting  officers 
to  allow  credit  to  a  clerk  in  the  settlement  of  his  account 
under  "  Excess  of  fees  and  emoluments  "  for  such  sum  only 
for  office  expenses  as  liad  been  expressly  approved  as  indi- 
cated. 

In  my  decision  in  Ollphanfs  case  (5  Comp.  Dec,  886)  I 
approved  the  decision  submitted  by  the  auditor  to  the  effect 
that  a  clerk  of  the  district  court  was  not  entitled  to  credit  in 
the  settlement  of  his  emolument  return  for  certain  expenses 
of  travel  incurred  by  his  deputy,  and  said : 

"  It  is  observed  that  the  vouchers  in  question  have  been 
disapproved  by  the  Attorney-General,  and  under  the  prac- 
tice which  has  prevailed  for  many  years  such  expenses  can 
not  be  credited  or  allowed  by  the  accounting  officers,  either 
in  whole  or  in  part,  unless  the  Attorney-General  reconsiders 
his  action  and  approves  them. 
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"The  rulings  of  this  office  referred  to  by  the  auditor  are 
without  doubt  correct  interpretations  of  the  law." 

See  also  2  Comp.  Dec,  434;  7  id.,  171,  585. 

In  the  present  case  the  Attorney-General  approved  office 
expenses  in  the  circuit  court  to  the  amount  of  $3,304.73  only, 
as  shown  by  statement  of  facts  above.  That  action  by  him 
was  a  determination  of  the  amount  necessary  for  the  proper 
transaction  of  the  business  of  that  court  so  far  as  the  clerk 
was  concerned.  The  method  employed  by  the  Attorney-Gen- 
eral in  arriving  at  the  amount  so  approved  seems  reasonable 
and  just,  and  it  is  noticed  that  said  amount  is  in  proportion 
to  the  business  transacted  by  the  clerk  in  that  court  as  shown 
by  the  gross  fees  earned  therein,  and  is  also  in  conformity  to 
the  Attorney-General's  regulations  on  the  subject,  section 
1382  of  which  reads  as  follows : 

"  If  the  same  person  be  clerk  of  both  the  circuit  and  dis- 
trict court,  the  office  expenses,  vouchers  for  which  must  ac- 
company his  emolument  returns,  must  be  apportioned  in 
accordance  with  the  earnings  in  the  two  courts. 

The  clerk  attacks  the  legality  of  this  regulation  in  his 
appeal.  I  have  been  favored  by  the  Attorney-General  with 
his  views  in  regard  to  this  matter.  In  a  letter  addressed  to 
the  Comptroller  under  date  of  the  28th  ultimo,  Attorney- 
General  Wickersham  says : 

"  This  department  is  in  receipt  of  your  letter  dated  the  27th 
ultimo,  transmitting  certain  papers  relating  to  the  appeal  of 
Noble  C.  Butler,  clerk  of  the  United  States  circuit  and  dis- 
trict courts  for  the  district  of  Indiana,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  said  clerk's  emolument  returns  for  the  calendar 
year  1908.    You  sav : 

*  " '  As  the  appeal  seems  to  involve  a  consideration  of  the 
validitv  of  paragraph  1382  of  your  "  Instructions  to  clerks  of 
United  States  courts,"  promulgated  April  1,  1904,  it  is 
thought  proper  to  call  your  attention  to  the  matter,  and  to 
request  your  views  as  to  the  correctness  and  legality  of  the 
method  adopted  by  your  Department  in  apportioning  the 
clerk's  office  expenses  between  the  circuit  and  district  courts 
in  the  manner  indicated,  also  any  further  statement  you  may 
desire  to  make  in  connection  with  Mr.  Butler's  objections  to 
your  action  in  passing  upon  his  emolument  returns.' 

"  It  is  notice  that  Mr.  Butler  has  filed  a  lengthy  brief. 
Mr.  Butler  objects  to  the  action  of  this  department  and  of 
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the  auditor  in  giving  him  credit  for  a  larger  portion  of  the 
expenses  in  his  returns  as  clerk  of  the  district  court  and  giv- 
ing him  credit  in  a  less  amount  in  the  settlement  of  his  emol- 
ument return  as  clerk  of  the  United  States  circuit  court.  He 
says: 

" '  Any  transposition  of  these  office  expenses  for  the  pur- 
pose or  with  the  result  of  charging  a  portion  of  them  against 
the  personal  compensation  of  the  clerk  contravenes  the  au- 
thority under  which  they  were  incurred  and  paid.' 

"  The  transposition  was  not  made  in  order  to  charge  any 
portion  against  the  personal  compensation  of  the  clerk,  but 
it  was  made  in  order  that,  so  far  as  practicable,  the  expenses 
incurred  in  connection  with  the  earnings  in  the  circuit  court 
should  be  paid  from  the  emoluments  of  Mr.  Butler  as  clerk 
of  the  circuit  court,  and  that  only  the  expenses  of  his  office 
as  clerk  of  the  district  court  should  be  paid  from  the  emolu- 
ments of  that  office.  The  department  is  disposed  to  agree 
with  Mr.  Butler  that  the  statute  should  be  changed  so  that 
there  would  be  one  clerk  for  both  courts,  or  if  there  are  to 
be  two  offices  held  by  one  person,  he  should  receive  one  maxi- 
mum compensation  for  his  services  rendered  in  the  two  offices. 
Such  maximum  in  a  single  fee  district  should  not  exceed 
$5,000.  But  Congress  has  not  so  provided,  but  has  permitted 
one  person  to  hold  two  separate  offices,  and  has  permitted  him 
to  retain  for  his  own  use  from  the  emoluments  of  each  of 
those  offices  not  to  exceed  $3,500,  after  paying  the  expenses 
of  each  office  from  the  emoluments  thereof. 

"  Section  839,  Revised  Statutes,  United  States,  shows  clearly 
that  Congress  intended  that  one  person  might  hold  one 
office  upon  an  appointment  by  the  district  judge,  and  another 
office  upon  an  appointment  by  the  circuit  judge  or  judges. 
Mr.  Butler  claims  that  if  one  person  hold  both  offices,  he 
may  retain  for  his  own  use  more  than  two  persons,  if  one  of 
them  is  clerk  of  the  district  court  and  another  is  clerk  of 
the  circuit  court.  (See  item  3,  p.  9,  of  his  brief.)  He  cer- 
tainly will  admit  that  if  a  person  is  clerk  of  only  one  court, 
he  must  pay  expenses  of  his  office  from  the  emoluments  of 
that  office,  or  from  his  private  funds.  He  argues  at  length 
that  one  person  may  hold  both  offices.  This,  of  course,  is 
conceded,  and  the  instruction  complained  of  is  based  on  that 
supposition.  But  it  is  insisted  that  they  are  separate  offices, 
and  that  the  emoluments  of  one  office  can  not  be  used  to  pay 
the  expenses  of  the  other  office ;  that  the  emoluments  of  each 
office  must  be  first  applied  to  the  payment  of  the  expenses  of 
the  office,  then  to  the  payment  of  the  clerk's  maximum  com- 
pensation if  sufficient,  and  the  residue,  if  any,  to  be  deposited 
to  the  credit  of  the  United  States  on  account  of  '  Excess  of 
emoluments.'  There  is  no  more  reason  why  the  earnings  of 
the  clerk  of  the  district  court  should  be  used  to  pay  the  ex- 
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penses  of  the  same  person  as  clerk  of  the  circuit  court  than 
there  is  that  the  fees  earned  in  the  district  court  should  be 
applied  to  supplement  the  fees  earned  in  the  circuit  court, 
so  that  the  person  holding  both  offices  could  be  permitted 
to  retain  for  his  own  use  two  maximums,  namely,  $3,500 
in  each  court.  Even  Mr.  Butler  will  hardly  claim  that  this 
can  be  done. 

"  The  regulation  complained  of  by  Mr.  Butler  was  pro- 
mulgated as  establishing  the  most  nearly  equitable  rule  to 
be  observed  in  applying  the  emoluments  of  the  two  offices  in 
the  payment  of  the  expenses  of  the  two  offices.  Exact  jus- 
tice can  not  be  done,  as  the  expenses  are  almost,  if  not  quite, 
necessarily  mixed  when  a  person  is  clerk  of  both  courts.  A 
deputy  acts  in  two  capacities  in  the  same  hour ;  a  typewriter 
is  used  in  both  offices;  one  telephone  station  is  used  in  both 
offices ;  many  purchjises  of  stationery  and  other  supplies  are 
used  in  both  offices;  the  judge  of  the  district  court  in  most  of 
the  districts  holds  both  courts,  and  the  clerk  or  one  of  his 
deputies  takes  down  the  rough  minutes  of  both  offices. 
WTien  there  is  a  considerable  excess  of  earnings  in  one  of  the 
offices,  and  less  than  the  maximum  allowance  earned  in  the 
other,  the  person  who  is  clerk  of  the  two  courts  is  interested 
in  paying  all,  or  nearly  all,  of  the  expenses  from  the  excess 
of  emoluments  in  one  court,  whereas  the  Government  is  in- 
terested in  apportioning  the  expenses  according  to  law,  and 
it  is  believed  that  the  present  method  is  more  nearly  equi- 
table and  according  to  law  than  any  other  method  that  has 
been  suggested.  If  one-half  of  the  expenses  were  charged 
to  each  office,  the  apportionment  would  not  be  just,  and  the 
person  holding  the  two  offices  would  complain  with  reason. 
In  the  case  mentioned  by  Mr.  Butler  by  way  of  illustration 
one-half  of  the  expenses  could  not  be  paid  in  that  way,  one- 
half  of  the  expenses  of  the  two  courts  being  $1,500,  and  the 
earnings  in  one  court  only  $1,000.  Mr.  Butler  does  not  even 
claim  that  all  of  the  expenses  of  his  office  as  clerk  of  the  cir- 
cuit court  were  paid  from  the  emoluments  of  that  office, 
and  the  Attorney-General  adopted  what  seemed  to  be  the 
only  equitable  method  by  which  the  expenses  of  the  two 
offices  could  be  charged  to  the  emoluments  of  the  two  offices. 

"  The  attention  oi  the  department  has  been  invited  to  case 
No.  22408,  Court  of  Claims,  Locke  v.  United  States.  (No 
opinion  rendered  by  the  court  in  this  case.)  In  that  case 
the  clerk  made  proof  tending  to  show  that  all  of  the  ex- 
penses charged  against  the  earnings  in  the  circuit  court  were 
incurred  for  services  rendered  in  the  office  of  the  circuit 
court,  or  in  the  purchase  of  supplies  for  that  office.  Mr. 
Butler  makes  no  such  claim,  neither  does  he  claim,  as  Mr. 
Locke  claimed,  that  he  gave  nearly  all  his  time  to  the  duties 
of  the  one  office  in  which  the  emoluments  were  least.  That 
52888^— VOL  16—10 2 

Digitized  by  VjOOQ IC 


18  DECISIONS  OF  THE  COMPTROLLER. 

practice  should  not  be  tolerated  by  this  department,  by  the 
accounting  officers,  or  by  the  courts.  To  do  so  is  to  en- 
courage such  clerks  to  give  their  time  and  attention  to  the 
least  important  office  and  practically  to  farm  out  the  other 
office  in  consideration  of  $3,500  a  year. 

"  It  is  noticed  that  the  letter  authorizing  Clerk  Locke  to 
employ  deputies  and  clerical  assistance  at  the  salaries  men- 
tioned did  not  require  him  to  apportion  the  expenses  between 
the  two  offices  in  accordance  with  the  emoluments  of  the  two 
offices. 

"  It  is  believed  that  the  regulation  is  a  reasonable  one,  and 
should  therefore  be  sustained  by  the  accounting  officers  of 
the  Treasury  and  by  the  courts  of  the  United  States. 
Without  such  regulation  a  person  holding  the  two  offices 
may  arrange  matters  so  that  his  personal  compensation  will 
be  greater  than  the  compensation  of  two  persons  separately 
holding  the  two  offices  and  performing  the  duties  thereof.^' 

I  agree  with  the  Attorney-General  that  the  regulation  re- 
ferred to  is  reasonable  and  just,  and  apparently  provides  the 
only  logical  and  fair  method  of  determining  the  amount  of 
office  expenses  properly  allowable  in  the  settlement  of  the 
separate  accounts  where  the  same  person  is  clerk  of  both 
the  district  and  circuit  court  and  where  the  expenses  have 
been  so  mixed  and  mingled  as  to  make  it  impracticable  to  defi- 
nitely ascertain  exactly  what  the  actual  expense  in  each 
court  was,  as  is  understood  to  be  the  case  here. 

But  aside  from  the  reasons  underlying  this  regulation  and 
its  applicability  to  the  present  case,  there  is  no  doubt  in  my 
mind  but  that  the  Attorney-General  is  authorized  hy  law  to 
determine  the  amount  of  the  necessary  office  expenses^  inclvd- 
ing  necessary  clerk  hire^  etc.^  of  the  clerks  of  the  circuit  and 
district  courts  of  the  United  States,  and  I  am  also  of  the 
opinion  that  when  he  determines  and  approves,  conformably 
to  law,  such  expenses  in  a  certain  amount  it  is  the  duty  of  the 
accounting  officers  to  give  credit  in  the  clerks'  accounts  in 
accordance  with  such  express  approval,  neither  allowing 
more  nor  less  than  the  amount  so  determined  by  the  At- 
torney-General as  necessary,  this  applying  with  equal  force 
whether  the  derk  be  the  clerk  of  only  one  court  or  of  two 
separate  courts. 

This  conclusion  is  in  accord  with  the  practice  prevailing 
for  fifty-odd  years,  or  longer,  at  least  since  the  enactment  of 
the  act  of  1853,  supra^  now  section  839,  Revised  Statutes,  and 
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I  believe  carries  out  the  spirit  as  well  as  the  letter  of  the  law. 
It  is  manifestly  fair  alike  to  the  clerk  and  to  the  Government, 
as  it  is  not  considered  at  all  probable  that  the  discretion  and 
power  delegated  to  the  Attorney-General  by  Congress  in  this 
resj)ect  will  ever  be  abused  to  the  extent  of  depriving  any 
clerk  of  a  sufficient  allowance  to  defray  the  necessary  ex- 
penses of  his  office  where  sufficient  fees  have  been  earned 
under  the  law  to  cover  said  expenses. 

In  view  of  the  above  I  see  no  error  in  the  settlement  made 
by  the  auditor  and  his  action  is  therefore  affirmed. 


PAT  OF  HATT  OVFICEKS  ABBOAD  WHILE  EN  KOVTE  FBOX  ONE 
POST  OF  BtrTY  TO  ANOTHEB. 

Naval  ofDcers  detached  from  a  ship  or  station  abroad  are  not  en- 
titled to  additional  pay  for  sea  service  while  traveling  on  an 
army  transport  to  another  ship  or  station. 

Assistant  ComptroUer  Xitohell  to  the  Secretary  of  the  Navy,  July  13, 
1909: 

By  your  reference  of  the  25th  ultimo  of  a  letter  from 
Passed  Asst  Paymaster  J.  R.  Homberger,  U.  S.  Navy,  you 
request  my  decision  as  to  whether  Lieut.  V.  S.  Houston,  U.  S. 
Navy,  is  entitled  to  the  10  per  cent  additional  pay  for  sea 
service  or  shore  duty  abroad,  March  9  to  April  6, 1909,  while 
traveling  on  board  an  army  transport  from  Cavite,  P.  I.,  to 
Honolulu,  Hawaii,  under  orders  of  January  25,  1909,  direct- 
ing such  travel,  as  follows  : 

"  You  are  hereby  detached  from  duW  on  board  the  U.  S.  S. 
Charleston;  will  take  passage  in  the  first  available  transport 
for  Honolulu,  T.  H. 

"  Upon  your  arrival  at  Honolulu,  T.  H.,  you  will  report 
to  the  commandant  of  the  naval  station,  Hawaii,  for  auty 
as  assistant  to  the  inspector  of  the  twelfth  light-house  dis- 
trict, San  Francisco,  Cal.,  in  charge  of  the  light-house  estab- 
lishment for  the  Territory  of  Hawaii,    *    *    *." 

The  provision  for  the  additional  10  per  cent  to  regular 
pay,  act  of  May  13, 1908  (35  Stat,  128) ,  is  as  follows: 

"All  officers  on  sea  duty,  and  all  officers  on  shore  duty 
beyond  the  continental  limits  of  the  United  States,  shall, 
while  so  serving,  receive  ten  per  centum  additional  of  their 
salaries  and  increase  as  above  provided,  and  such  increase 
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shall  commence  from  the  date  of  reporting  for  duty  on  board 
ship  or  the  date  of  sailing  from  the  United  States  for  shore 
duty  beyond  the  seas  or  to  join  a  ship  in  foreign  waters." 

When  Lieutenant  Houston  was  detached  from  the 
Charleston  he  ceased  to  be  entitled  to  sea-duty  pay  in  con- 
nection with  that  ship,  and  as  he  was  ordered  to  shore  duty 
beyond  seas  while  abroad  there  is  no  law  entitling  him  to  the 
10  per  cent  additional  for  shore  duty  in  Hawaii  until  he 
reported  for  duty  there. 

Was  he  entitled  to  sea  pay  by  reason  of  traveling  on  board 
an  army  transport  ? 

Section  1571  of  the  Revised  Statutes  provides : 

"  No  service  shall  be  regarded  as  sea  service  except  such 
as  shall  be  performed  at  sea,  under  the  orders  of  a  depart- 
ment and  in. vessels  employed  by  authority  of  law." 

The  army  transport  upon  which  Mr.  Houston  traveled  was 
employed  by  authority  of  law,  and  proper  service  aboard 
such  a  vessel  entitled  a  naval  officer  to  sea  pay.  (7  Comp.  Dec, 
289.)  Section  1571,  supra^  does  not  make  all  service  upon 
a  vessel  employed  by  authority  of  law  sea  service,  but  merely 
provides  there  can  be  no  sea  service  except  upon  such  vessels. 

Lieutenant  Houston  was  not  attached  to  the  army  trans- 
port on  which  he  traveled  and  had  no  duty  to  perform  in 
connection  w^ith  her.  He  was  merely  traveling,  in  obedience 
to  orders,  from  one  station  to  another,  and  was  not  serving 
on  sea  duty  within  the  meaning  of  the  provision  authorizing 
the  10  per  cent  additional  pay.  See  Farenholt  v.  United 
States  (42  Ct.  CI.,  114),  in  which  the  claimant  was  not 
allowed  sea  pay  while  traveling  on  an  army  transport.  I 
am  of  opinion  that  for  the  time  in  question  Lieutenant 
Houston  is  entitled  only  to  the  regular  pay  of  his  grade. 


USE  OP  <<  IITDIAir  KOITEYS,  PBOCEEDS  OF  LABOR." 

The  funds  "  Indian  moneys,  proceeds  of  labor,"  belong  to  the  Indiana 
and  are  for  their  exclusive  benefit,  and  the  application  thereof  to 
reimburse  the  appropriation  "  Contingencies,  Indian  Department, 
1909,"  for  expenses  of  supplying  and  equipping  agencies  properly 
paid  from  the  latter  appropriation,  is  not  anthorized* 
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Hecision  by  Assistant  Comptroller  Xitchell,  July  14,  1909: 

Revisi(m  of  sixteen  settlements  was  asked  by  letter  of  the 
Secretary  of  the  Interior,  dated  June  29,  1909,  as  follows: 

"  In  view  of  the  present  depleted  condition  of  the  appro- 
priation '  Contingencies,  Indian  Department,  1909,'  and  the 
many  demands  being  made  upon  it,  I  respectfully  request 
that  you  cause  the  settlements  which  include  the  following 
items  to  be  revised  and  proper  warrants  to  issue,  charging 
'Indian  moneys,  proceeds  of  labor.  Pawnee,'  with  $362.33, 
and  crediting '  Contingencies,  Indian  Department,  1909,'  with 
a  like  amount : 

Accounts  of  Qeorge  W.  NelliSf  superintendent  Pawnee  School. 

Amount. 
Voucher  1,  first  quarter,  1909,  in  favor  of  James  Bowman,  for 

shelled  com $84.90 

Voucher  5,  first  quarter,  1909,  in  favor  of  John  Buffalo,  for  hay-  99. 00 
Voucher  53,  second  quarter,  1909,  in  favor  of  Fred  Bruns,  for 

shelled   com 60.  77 

CLAIMS. 

Settlement  No.  7017,  claim  No.  185231,  Mineralized  Rubber  Co.  4. 38 

Settlement  No.  7029,  claim  No.  185230,  Oscar  B.  McGlasson 2. 47 

Settlement  No.  7038,  claim  No.  185252,  H.  M.  Hooker  Co .  30 

Settlement   No.  7130,  claim  Nos.   185795  and   185796,   O.   L. 

Alleman 5.  50 

Settlement  No.  7312,  claim  No.  185845,  George  H.  Holzbog ^  11. 40 

Settlement  No.  7622,  claim  No.  186463,  Standard  Oil  Ck) .  70 

Settlement  No.  8000,  claim  No.  186603,  H.  B.  Lyford .  60 

Settlement  No.  8030,  claim  No.  186669.  Charles  Kiper 4. 44 

Settlement  No.  8049,  claim  No.  186608,  Chicago  Brush  Co 3. 00 

Settlement  No.  8200.  claim  No.  186637,  Charles  M.  O'Conner—  2. 92 

Settlement  No.  8326,  claim  No.  186636,  Joseph  C.  Reed 7. 91 

Settlement  No.  8335,  claim  No.  187180,  Siegel  Cooper  Co 1. 12 

SetUement  No.  8344,  claim  No.  186955,  Jay  G.  Puterbaugh 58. 00 

Settlement  No.  8936,  claim  No.  188496,  Wooster  Brush  Works.  3. 60 

Settlement  No.  9356,  claim  No.  189192,  Harry  B.  Lyford 1. 32 

Total 352. 33 

"  Payment  for  the  foregoing  was  originally  authorized  to 
be  made  from  '  Contingencies,  Indian  Department,  1909,'  by 
department  letters  of  June  10, 1908,  and  September  15, 1908.-' 

The  said  claim  settlements  were  made  at  various  dates  from 
October  1, 1908,  to  February  16, 1909,  and  the  account  settle- 
ment on  April  26, 1909. 

So  far  as  sKown  by  the  vouchers  and  claims  in  question, 
the  expenditures  were  made  for  articles  for  agency  use  such 
as  are  usually  paid  for  from  governmental  appropriations, 
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as  appears  to  have  been  originally  intended  and  done  in  the 
cases  under  consideration. 

Of  the  amount  $352.33  asked  to  be  transferred,  $60.77  per- 
tains to  an  account  not  yet  settled  by  the  auditor,  regarding 
which  the  Comptroller  has  no  jurisdiction  to  take  action  upon 
revision.  Of  the  residue  ($291.56),  $243.90  was  expended  for 
hay  and  grain  to  feed  agency  stock  and  coal  for  agency  use, 
the  remaining  $47.66  being  expended  in  numerous  small 
amounts  for  various  articles  for  agency  use,  presumably  ac- 
counted for  as  government  property. 

The  act  of  March  2, 1887  (24  Stat.,  463),  provides: 

"  That  the  Secretarv  of  the  Interior  is  hereby  authorized 
to  use  the  money  whicli  has  been  or  may  hereafter  be  covered 
into  the  Treasury  under  the  provisions  of  the  act  approved 
March  third,  eighteen  hundred  and  eighty-three,  and  which 
is  carried  on  the  books  of  that  department  under  the  caption 
of  '  Indian  moneys,  proceeds  of  labor,'  for  the  benefit  of  the 
several  tribes  on  whose  account  said  money  was  covered  in,  in 
such  way  and  for  such  purposes  as  in  his  discretion  he  may 
think  best,  and  shall  make  annually  a  detailed  report  thereof 
fo  Congress." 

This  act  gives  a  discretion  to  the  Secretary,  but  I  think 
such  discretion  is  subject  to  the  condition  that  the  ex- 
penditure of  such  funds  be  for  the  benefit  of  the  particular 
tribe  on  whose  account  they  were  collected  and  covered  into 
the  Treasury,  and  that  such  benefit  within  the  contemplation 
of  the  act  is  the  exclusive  benefit  of  the  Indians,  to  be  dis- 
tinguished from  the  more  remote  and  general  benefit  result- 
ing to  them  from  the  establishment  and  maintenance  of 
agencies  with  their  employees  and  equipment  under  the  ad- 
ministrative control  of  the  Interior  Department.  In  other 
words,  "  Indian  moneys,  proceeds  of  labor,"  belong  to  the 
Indians,  and  are  not  to  be  charged  with  the  expenses  of  ad- 
ministration for  which  government  appropriations  are  avail- 
able, or  which  the  Government  is  bound  to  defray. 

From  the  facts  in  the  case  it  is  not  seen  how  the  transfer 
asked  for  can  be  brought  within  the  principles  above  set  forth 
to  use  the  Indians'  money  to  reimburse  a  government  appro- 
priation for  amounts  properly  expended  therefrom  for  sup- 
plies and  equipments  for  the  agency.  I  do  not  think  the 
^'depleted  condition  of  the  appropriation,  ^Contingencies, 
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Indian  Department,  1909,'  and  the  many  demands  being 
made  upon  it "  affect  the  question  of  the  transfer  asked  for, 
provided  that  the  appropriation  was  available  for  the  pur- 
poses to  which  applied,  as  appears  to  have  been  the  case. 

Upon  revision  I  am  unable  to  see  my  way  clear  to  direct 
the  transfer  requested. 


CAHCELLATIOH  OP  CHECKS  OF  KECEIYEBS  OF  PUBLIC  XOHETS. 

While  the  provision  of  section  306  of  the  Revised  Statutes  for  the 
deposit  In  the  Treasury  to  credit  of  "outstanding  liabilities"  of 
moneys  represented  by  outstanding  checks,  etc.,  of  dishuraing 
otficers  of  the  Government  does  not,  technically  speaking,  apply 
to  receivers  of  public  moneys  at  United  States  land  offices  in 
respect  to  unearned  fees  and  other  trust  funds,  receivers  are  not 
permitted  to  cancel  their  checks  drawn  to  the  order  of  an  appli- 
cant as  a  return  of  such  moneys  unapplied,  and  subsequently  re- 
turned unclaimed. 

ComptroUer  TraceweU  to  the  Secretary  of  the  Interior,  July  14,  1909: 

I  am  in  receipt  of  your  communication  of  July  8,  1909,  as 
follows : 

"  I  have  the  honor  to  submit,  for  your  decision,  whether 
a  receiver  of  public  moneys  at  a  United  States  land  office  is 
a  '  disbursing  officer '  within  the  meaning  of  section  306  of 
the  Revised  Statutes  of  the  United  States. 

"  Receivers  of  public  moneys  at  United  States  land  offices 
are  bonded,  under  section  2236  of  the  Revised  Statutes,  in 
the  penal  sum  of  not  less  than  $10,000.  These  receivers  of 
public  moneys  deposit  to  their  official  credit,  with  their  desig- 
nated depositaries,  certain  moneys  which  are  received  by 
them  in  connection  with  applications  for  lands,  etc.,  as  '  Un- 
earned fees  and  other  trust  funds,'  until  these  moneys  are 
either  applied  and  deposited  to  the  credit  of  the  Treasurer 
of  the  United  States  when  the  applications,  etc.,  are  ap- 
proved, or  returned  to  the  parties  tendering  same  in  the 
event  that  the  application,  etc.,  in  connection  with  which 
tendered  is  rejected.  Receivers  are  permitted  to  return  such 
moneys  only  by  their  official  checks.     ♦    ♦     ♦ 

"  li  your  decision  should  be  that  the  receivers  of  public 
moneys  are  not  '  disbursing  officers'  within  the  meaning  of 
section  306,  Revised  Statutes,  it  is  the  intention  of  the  Gen- 
eral Land  Office  to  issue  instructions  that  checks  issued  for 
the  return  of  'Unearned  fees  and  other  trust  funds,'  and 
subsequently  returned  to  the  receiver  unclaimed,  should  be 


Digitized  by  VjOOQ IC 


24  DECISIONS   OF   THE   COMPTROLLER. 

canceled  by  the  receivers  of  public  moneys,  and  that  they 
should  redebit  themselves  with  the  amount  of  the  canceled 
checks,  having  claimed  credit  for  the  return  of  the  amounts 
thereof  when  the  checks  issued,  and  that  such  canceled  checks 
should  be  forwarded  by  the  receivers  to  the  Auditor  for  the 
Interior  Department." 

Section  2234,  Revised  Statutes,  as  amended  by  the  act  ap- 
proved January  27,  1898  (30  Stat.,  234),  authorizes  the  ap- 
pointment of  registers  of  land  offices  and  the  receivers  of 
public  moneys,  and  provides  that  receivers  shall  be  account- 
able under  their  official  bonds  for  the  proceeds  of  sales  of 
public  and  Indian  lands  and  for  all  fees,  commissions,  or 
other  moneys  received  by  them  under  any  provision  of  law 
or  official  regulation.  Receivers  of  public  moneys  are  fiscal 
officers. 

The  absence  of  a  statute  authorizing  refunds  has,  I  ap- 
prehend, necessitated  the  establishment  of  the  present  prac- 
tice of  allowing  receivers  of  public  moneys,  under  official 
regulation,  to  deposit  unearned  fees  and  other  trust  funds  to 
their  official  credit  with  their  designated  depositaries  and  to 
make  the  necessary  refunds  to  applicants  as  occasion  may 
require. 

Technically  speaking,  I  do  not  think  the  provisions  of 
section  306,  Revised  Statutes,  apply  to  receivers  of  public 
moneys  in  respect  to  unearned  fees  and  other  trust  funds.  I 
am  not  prepared,  however,  to  concur  in  the  proposed  plan 
of  allowing  receivers  to  cancel  their  checks  drawn  to  the 
order  of  an  applicant  as  a  return  or  refund  of  unapplied 
moneys.  While  these  moneys  are  not  strictly  public  moneys 
in  their  character,  they  are  nevertheless  safeguarded  by  regu- 
lation requiring  them  to  be  treated  as  official  moneys;  the 
accounts  thereof  are  audited  by  the  accoimting  officers,  and 
the  act  approved  March  2,  1907  (34  Stat,  1245),  authorizes 
receivers  to  deposit  such  moneys  after  the  expiration  of  five 
years  with  the  Treasurer  of  the  United  States  to  the  credit 
of  the  parties  from  whom  received  as  "  Outstanding  liabili- 
ties." The  United  States,  through  its  officers,  holds  these 
moneys  in  trust  for  those  who  made  the  deposits.  Public 
disbursing  officers  are  not  permitted  to  cancel  their  offiicial 
checks  issued  in  payment  of  legal  vouchers  that  have  been 
returned  because  of  failure  to  reach  the  address  of  the  payee. 
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(Treasury  Department  Circular  No.  42  of  June  22,  1907.) 
It  is  not  readily  seen  why  an  exception  should  be  made  in  this 
regard  in  this  particular  account,  which  is  otherwise  clothed 
with  practically  all  the  attributes  of  an  official  account  of 
public  moneys. 


PVECHASE  OF  TECHNICAL  PERIODICALS  AS  HEWSPAPEBS. 

Technical  periodicals  are  not  newspapers  within  the  legal  and  ordi- 
nary meaning  of  that  word,  nor  within  the  meaning  of  section 
192  of  the  Revised  Statutes,  which  provides  for  the  purchase  of 
newspapers. 

ComptroUer  TraceweU  to  ML  L.  CroxaU,  disbursing  -clerk,  Navy  Depart- 
ment, July  17,  1909: 

By  reference  of  the  Secretary  of  the  Navy,  I  am  in  receipt 
of  your  letter  of  July  7,  1909,  requesting  my  decision  of  a 
question  therein  presented,  as  follows : 

"  I  have  the  honor  to  request  a  decision  as  to  whether  or  not 
section  192,  Revised  Statutes,  which  limits  the  amount  to  be 
expended  in  any  one  year  for  newspapers  by  any  one  depart- 
ment, except  the  Department  of  State,  to  $100,  applies  to  the 
payment  for  certain  technical  periodicals  which  are  being 
purchased  for  the  use  of  the  various  bureaus  of  this  depart- 
ment." 

The  Secretary  in  his  indorsement  says : 

"The  publications  referred  to  in  the  within  letter  are 
essential  to  the  technical  bureaus  of  this  department  if  they 
are  to  keep  in  touch  with  modem  developments  of  their  work. 

"  Their  purchase  was  authorized  because  the  department 
did  not  believe  that  publications  of -this  nature  came  within 
the  purview  of  section  192  of  the  Revised  Statutes,  but  that 
this  section  referred  to  the  purchase  of  daily  newspapers. 

'*In  addition  to  the  puolications  covered  by  the  three 
vouchers  transmitted  herewith,  there  are  others  yet  to  be  paid 
for  of  the  approximate  cost  of  $200." 

Section  192  of  the  Revised  Statutes  provides : 

"The  amount  expended  in  any  one  year  for  newspapers, 
for  anv  department,  except  the  Department  of  State,  includ- 
ing alf  the  bureaus  and  offices  connected  therewith,  shall  not 
exceed  one  hundred  dollars.  And  all  newspapers  purchased 
with  the  public  money  for  the  use  of  either  of  the  depart- 
ments must  be  preserved  as  files  for  such  department." 
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The  question  presented  is  whether  technical  periodicals 
which  are  being  purchased  for  the  use  of  the  various  bureaus 
of  the  Navy  Department,  and  which  the  Secretary  of  the 
Navy  says  "  are  essential  to  the  technical  bureaus  of  this 
department  if  they  are  to  keep  in  touch  with  modem  develop- 
ments of  their  work,"  are  newspapers  within  the  meaning  of 
section  192  of  the  Revised  Statutes.  Newspapers,  in  ordinary 
acceptation,  are  publications  issued  periodically,  containing 
the  general  or  current  news,  or  news  of  the  day,  designed  to 
be  read  by  the  public  generally.  The  technical  periodicals 
mentioned,  which  it  is  understood  are  technical,  scientific 
publications  and  are  intended  for  a  particular  class  of  people 
and  not  for  the  public  generally,  are  not,  in  my  opinion, 
newspapers  within  the  legal  and  ordinary  meaning  of  that 
word,  nor  within  the  meaning  of  the  above  statute. 

This  decision  is  subject  to  the  provisions  of  the  act  of 
March  15,  1898  (30  Stat.,  316),  prohibiting  the  purchase  of 
periodicals  and  books  of  reference  unless  such  purchase  is 
authorized  and  payment  therefor  specifically  provided  in  the 
law  granting  the  appropriation. 


EXTRA  PAY  TO  EICPLOYEES  OF  THE  OOYEBNICEHT  PBZHTINO 
OFPICE  FOR  WORK  IK  EXCESS  OF  FOITR  HOURS  OH  SATTTRDAYS 
DVRIHO  JTTLY,  AVOVST,  AND  SEPTEMBER. 

Employees  of  the  Government  Printing  Office  having  a  maximum  com- 
pensation fixed  by  law  are  not  authorized  to  be  paid  50  per  cent 
in  addition  to  their  regular  rate  of  pay  for  hours  worked  in  excess 
of  four  hours  on  Saturdays  during  July,  August,  and  September. 

Eliminating  the  question  of  additional  compensation  above  the  estab- 
lished maximum,  employees  of  the  Government  Printing  Office 
(except  those  specifically  appropriated  for  at  annual  salaries) 
who  are  required  to  worlc  more  than  four  hours  on  Saturdays  in 
July,  August,  or  September  are  to  be  paid  the  regular  full  day's 
compensation  for  four  hours*  work,  and  in  addition  thereto  can  be 
paid  for  the  excess  above  four  hours'  compensation  at  their  regu- 
lar rates  of  pay,  and  no  more. 

Comptroller  Tracewell  to  the  Public  Printer,  July  17,  1909: 

I  am  in  receipt  of  your  letter  of  July  8, 1909,  as  follows: 

"  Under  date  of  June  23,  1906,  the  President  issued  an 
executive  order,  as  follows: 

" '  It  is  hereby  ordered  that  on  Saturdays  during  July, 
August,  and  September,  until  further  notice,  four  hours,  ex- 
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elusive  of  time  for  luncheon,  shall  constitute  a  day's  work  for 
skilled  mechanics,  laborers,  and  employees  in  the  classified 
civil  service  at  the  Government  Printing  Office,  Washington : 
Provided^  That  if  any  skilled  mechanic,  laborer,  or  employee 
in  the  classified  civil  service  shall  work  more  than  four  hours 
on  anv  Saturday  during  the  months  aforesaid,  he  shall  be 
paid  for  such  extra  work  at  the  rate  of  fifty  per  centum  more 
than  his  regular  and  normal  compensation  and  no  more/ 

"  On  July  27,  1906  (13  Comp.  Dec,  52),  your  office,  upon 
consideration  of  the  order  just  quoted,  made  applicable  to  the 
navy-yards  and  naval  stations  of  the  United  iStates,  decided 
that: 

"  'A  mechanic  whose  regular  pay  is  $4  per  day  is  entitled, 
under  this  order,  to  $4  for  four  hours'  work  on  the  days  speci- 
fied, and  if  he  should  be  required  to  work  another  four  hours 
he  would  be  entitled  to  receive  the  regular  pay  for  half  a 
day ;  i.  e.,  $2,  and  60  per  cent  in  addition  thereto,  making  $3 
for  the  second  four  hours'  work,  or  $7  for  the  dapr.' 

"  On  June  25,  1909,  the  President  issued  the  allowing  ex- 
ecutive order: 

" '  It  is  hereby  ordered  that  during  the  months  of  July, 
August,  and  September  of  each  year,  until  further  notice, 
four  hours,  exclusive  of  time  for  luncheon,  shall  constitute  a 
day's  work  on  Saturday  for  all  clerks  and  other  employees  of 
the  Federal  Government,  wherever  employed;  and  all  execu- 
tive or  other  orders  in  conflict  herewith,  except  the  executive 
order  of  April  4,  1908,  relating  to  certain  naval  stations,  are 
hereby  revoked. 

" '  Proinded^  however^  that  this  order  shall  not  apply  to 
any  bureau  or  office  of  the  Government,  or  to  any  of  the 
clerks  or  other  employees  thereof,  that  may  for  special  public 
reasons  be  excepted  therefrom  by  the  head  of  the  department 
having  supervision  or  control  of  such  bureau  or  office,  or 
where  the  same  would  be  inconsistent  with  the  provisions  of 
existing  law.' 

"  Prior  to  the  issuance  of  the  last  order  quoted  it  is  clear 
that  the  Public  Printer  should  cause  the  compensation  of 
those  employees  in  the  Government  Printing  Office  who,  be- 
cause of  necessity,  were  required  to  work  more  than  four 
hours  on  Saturday  during  the  months  of  July,  August,  and 
September  to  be  computed  at  a  rate  of  50  peV  cent  in  addi- 
tion to  their  regular  and  normal  compensation  for  the  extra 
time  employed;  and  it  does  not  appear  that  the  executive 
order,  under  date  of  June  25,  1909,  is  at  all  in  conflict  with 
the  order  on  which  the  Comptroller  has  already  rendered  a 
decision ;  but  as  the  latest  order  contains  a  revoking  clause, 
the  question  is  raised  as  to  how  far,  if  at  all,  the  applica- 
bility of  your  decision  on  the  Question  submitted  by  the  Sec- 
retary of  the  Navy  is  affected  by  the  said  revoking  clause. 
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"  The  premises  considered — is  the  Public  Printer  author- 
ized to  pay  employees  of  the  Government  Printing  Office, 
working  on  any  Saturday  during  the  months  of  July,  August, 
and  September  (except  those  who  ai*e  specifically  appropri- 
ated for  at  an  annual  salary)  a  full  day's  compensation  for 
four  hours'  work,  and  50  per  cent  in  addition  to  the  regular 
rate  of  pay  for  all  time  in  excess  of  four  hours?  " 

In  my  decision  of  January  28,  1909  (15  Comp.  Dec.,  473, 
477),  affirming  a  decision  of  January  14,  1909  (15  Comp. 
Dec,  426) ,  it  was  said : 

"After  mature  deliberation,  I  am  constrained  to  hold,  as 
the  law  now  stands,  that  you  are  not  authorized  to  pay  em- 

Eloyees  of  your  office  who  have  a  maximum  compensation 
xed  by  law  any  extra  compensation  above  such  maxunum 
for  work  performed  on  Sundays  or  legal  holidays." 

Since  these  decisions  were  rendered,  Congress,  by  the  act  of 
March  4,  1909  (35  Stat.,  1024),  has  modified  section  39  of 
the  printing  act  of  January  12,  1895  (28  Stat,  607),  by  the 
following  provision : 

"  The  Public  Printer  may  hereafter,  in  his  discretion,  pay 
printer  linotype  operators  and  printer  monotype  keyboard 
operators  at  a  rate  not  exceeding  sixty  cents  per  hour:  Pro- 
vided^ That  when  the  exigencies  of  the  service  require  that 
work  be  performed  on  Sunday  the  Public  Printer  may,  in 
his  discretion,  pay  to  employees,  not  receiving  annual  sal- 
aries, not  exceeding  fifty  per  centum  in  addition  to  the  regu- 
lar rate  paid  for  such  work." 

This  act  of  March  4,  1909,  by  authorizing  you  to  pay  to 
all  employees,  not  receiving  annual  salaries,  not  exceeding 
50  per  cent  in  addition  to  their  regular  rate  of  compensation 
for  work  performed  under  exigencies  on  Sunday  can  not  be 
extended  to  include  the  payment  of  such  additional  com- 
pensation for  other  days  not  named ;  that  is,  for  legal  holi- 
days, or  for  holidays  created  by  executive  order.  For  the 
same  reasons,  then,  as  expressed  in  the  decisions  of  January 
28  and  January  14,  1909,  above  cited,  I  must  conclude  that 
what  was  said  therein,  as  to  the  payment  of  additional  com- 
pensation for  work  performed  on  legal  holidays,  applies  with 
equal  force  to  the  holidays  designated  by  executive  order, 
and  as  to  such  employees  as  have  a  maximum  compensation 
•fixed  hy  law  your  question  as  expressed  in  the  last  paragraph 
of  your  submission,  supra^  with  reference  to  additional  com- 
pensation, is  answered  in  the  negative. 
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The  question  of  additional  compensation  above  the  estab- 
lished maximum  being  eliminated,  the  question  is  also  asked 
as  to  what  compensation  they  and  other  employees  (except- 
ing those  who  are  specifically  appropriated  for  at  annual 
salaries)  shall  receive  if  required  to  work  more  than  four 
hours  on  Saturdays  during  July,  August,  and  September. 

In  my  decision  of  November  20, 1901  (8  Comp.  Dec,  322), 
it  was  held  that  an  employee  of  the  Government  Printing 
Office  who  by  reason  of  public  necessity  is  required  to  work 
on  a  day  which  the  law  declares  to  be  a  public  holiday,  and 
for  which  it  provides  he  shall  receive  the  same  pay  as  on 
other  days,  is  entitled  to  pay  for  such  day  in  addition  to  the 
pay  to  which  he  is  entitled  by  section  46  of  the  printing  act 
of  January  12,  1895  (28  Stat.,  607).  Said  section  46  desig- 
nates the  legal  holidays  which  shall  be  allowed,  with  pay,  to 
employees  of  your  office.  (See  also  8  Comp.  Dec,  235  and 
182;  11  id.^  97.)  While  Saturday  half  holidays  during 
July,  August,  and  September  are  not  named  in  said  section, 
the  act  of  March  4,  1909,  making  appropriations  for  your 
office  for  the  fiscal  year  1910  (35  Stat.,  1021),  recognizes  and 
sanctions  the  same  by  appropriating  for  them  the  same  as  it 
does  for  other  holidays,  viz: 

'*  Holidays  :  To  enable  the  Public  Printer  to  comply  with 
the  provisions  of  the  law  granting  holidays  and  the  executive 
order  granting  half  holidays  with  pay  to  the  employees  of  the 
Grovemment  Printing  Office,  two  hundred  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary." 

The  reasoning  on  which  the  conclusions  reached  in  8  Comp. 
Dec,  322,  were  based  applies,  therefore,  to  Saturday  half 
holidays  during  the  months  in  question,  and,  in  my  opinion, 
such  employees  as  work  more  than  four  hours  on  said  days, 
should,  under  the  executive  order  of  June  25,  1909,  be  paid 
a  full  day's  compensation  for  four  hours'  work,  and  for  any 
additional  time  thereafter  (excepting  those  specifically  ap- 
propriated for  at  annual  salaries)  should  be  paid  compensa- 
tion at  their  regular  rates  of  pay,  and  no  more. 

Under  the  view  that  I  have  taken  of  this  question  it  is 
unnecessary  for  me  to  decide,  as  suggested  by  you,  how  far 
the  applicability  of  the  decision  of  July  27,  1906  (13  Comp. 
Dec,  52),  on  a  question  submitted  by  the  Secretary  of  the 
Xavy  is  affected  by  the  revoking  clause  of  the  executive  order 
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of  June  25,  1909,  supra.  The  navy -yards  and  naval  stations 
considered  in  said  decision  are  under  the  control  and  super- 
vision of  an  executive  department  of  which  the  Secretary 
of  the  Navy  is  the  head,  and  the  provisions  of  law  regulating 
the  same  are  in  many  respects  not  analogous  to  those  con- 
trolling your  office,  which  is  not  a  bureau  or  office  of  any 
executive  department. 


COXPTmNG  IKTEBEST  ON  DEPOSITS  HADE  BY  ENLISTED  MEN 

OP  NAVY. 

In  computing  interest  on  deposits  made  by  enlisted  men  of  the  navy 
the  date  of  deposit  should  be  excluded  and  the  date  of  discharge 
included,  and  the  Secretary  of  the  Navy  is  not  authorized  by  sec- 
tion 3  of  the  act  of  February  9,  1889  (25  Stat,  667),  to  make 
regulations  prescribing  a  different  rule  for  the  computation  of 
Interest. 

Agsigtant  Comptroller  XitcheU  to  the  Seoretary  of  the  Navy,  July  19, 
1909: 

I  have  received  by  your  reference  of  June  29, 1909,  a  letter 
from  John  M.  Hancock,  passed  assistant  paymaster,  U.  S. 
Navy,  asking  how  interest  on  deposits  of  unlisted  men  in  the 
navy  should  be  computed,  and  calling  attention  to  the  seem- 
ing conflict  between  the  decision  of  this  office  dated  February 
23, 1909  (48  MS.  Comp.  Dec,  1102),  and  paragraph  3,  article 
1370,  Navy  Regulations,  1909. 

While  you  do  not  expressly  "so  state,  it  is  presumed  you 
desire  my  decision  on  the  question  presented. 

The  act  of  February  9,  1889  (25  Stat,  657),  provides: 

"  That  any  enlisted  man  or  appointed  petty  officer  of  the 
navy  may  deposit  his  savings,  in  sums  not  less  than  five  dol- 
lars, with  the  paymaster  upon  whose  books  his  account  is 
borne  J  and  he  shall  be  furnished  with  a  deposit  book,  in  which 
the  said  paymaster  shall  note,  oyer  his  signature,  the  amount, 
date,  and  place  of  such  deposit  The  money  so  deposited 
shall  be  accounted  for  in  the  same  manner  as  other  public 
funds,  and  shall  pass  to  the  credit  of  the  appropriation  for 
'  Pay  for  the  navy,'  and  shall  not  be  subject  to  forfeiture  by 
sentence  of  court-martial,  but  shall  be  forfeited  by  desertion, 
and  shall  not  be  permitted  to  be  paid  until  final  payment  on 
discharge,  or  to  the  heirs  or  representatives  of  a  deceased 
sailor,  and  that  such  deposit  be  exempt  from  liability  for  such 
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sailor's  debts:  Provided^  That  the  Government  shall  be  liable 
for  the  amount  depositee  to  the  person  so  depositing  the  same. 

"  Sec.  2.  That  for  any  sums  not  less  than  five  dollars  so 
deposited  for  the  period  of  six  months  or  longer,  the  sailor, 
on  his  final  discharge,  shall  be  paid  interest  at  the  rate  or 
four  per  centum  per  annum. 

"  Sec.  3.  That  the  system  of  deposits  herein  established 
shall  be  carried  into  execution  under  such  regulations  as  may 
be  established  by  the  Secretary  of  the  Navy." 

Paragraph  6,  article  1587,  Navy  Regulations,  1905,  pro- 
vides: 

"  Upon  final  discharge,  the  pay  officer  shall  credit  each 
depositor,  in  the  appropriate  column  of  the  pay  roll,  with 
the  total  amount  of  his  deposits,  and  also  with  the  accrued 
interest  thereon  to,  but  not  including,  date  of  his  discharge, 
writing  over  the  same  the  words  *  Deposits '  and  '  Interest,' 
respectively.  The  pay  officer  shall  take  up  the  deposit  book 
ana  transmit  it  to  the  Auditor  for  the  Navy  Department 
with  his  quarterly  accounts.  Accompanying  the  deposit 
book  shall  be  a  statement,  to  be  signed  by  the  pay  officer  and 
approved  by  the  commanding  oflacer,  showing  tne  date  and 
amount  of  each  deposit,  the  interest  on  deposits,  and  also 
the  totals  of  the  deposits  and  of  the  interest,  as  credited  on 
the  pay  roll.  The  interest  on  the  first  deposit  shall  be  com- 
puted from  the  date  of  said  deposit  to  the  date  (not  in- 
clusive) of  the  second  deposit  and  entered  in  the  column  for 
that  purpose.  The  interest  shall  then  be  computed  on  the 
sum  of  first  and  second  deposit  from  the  date  of  the  second 
deposit  to  that  of  the  third  and  entered  in  the  appropriate 
column,  and  so  on,  adding  to  the  amount  of  each  deposit 
the  sum  of  all  previous  deposits,  and  computing  the  interest 
thereon  from  the  date  of  such  deposit  to  that  of  the  next 
succeeding  deposit  or  that  of  final  discharge;  but  no  sum 
shall  draw  interest  unless  it  shall  have  been  deposited  for  a 
period  of  six  months  or  longer,  as  provided  in  article  1515, 
paragraph  4." 

Paragraph  3,  article  1370,  Navy  Regulations,  1909,  pro- 
vides: 

"Upon  final  discharge^  the  pay  officer  shall  credit  each 
depositor,  in  the  appropriation  column  of  the  pay  roll,  with 
the  total  amount  of  his  deposits,  and  also  with  the  accrued 
interest  thereon  to  include  the  date  of  discharge,  writing 
over  the  same  the  words  '  Deposits '  and  '  Interest,'  respec- 
tively. The  pay  officer  shall  transmit  the  deposit  record  book 
to  the  Auditor  for  the  Navy  Department  with  his  quarterly 
accounts.    Accompanying  the  deposit  book  shall  be  a  state- 
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ment,  to  be -signed  by  the  pay  officer  approved  by  the  com- 
manding officer,  showing  the  d^te  and  amount  of  each  de- 
posit, the  interest  on  deposits,  and  also  the  totals  of  the  de- 
posits and  of  the  interest,  as  credited  on  the  pay  roll.  The 
interest  on  the  first  deposit  shall  be  computed  from  the  date 
of  said  deposit  to  the  date  (not  inclusive)  of  the  second  de- 
posit and  entered  in  the  column  for  that  purpose.  The  in- 
terest shall  then  be  computed  on  the  sum  of  first  and  second 
deposit  from  the  date  of  second  deposit  to  that  of  the  third 
and  entered  in  the  appropriate  column,  and  so  on,  adding  to 
the  amount  of  each  deposit  the  sum  of  all  previous  deposits, 
and  computing  the  interest  thereon  from  the  date  oi  such 
deposit  to  that  of  the  next  succeeding  deposit  or  that  of  final 
discharge  inclusive;  but  no  sum  shall  draw  interest  unless 
it  has  been  deposited  for  a  period  of  six  months  or  longer,  as 
provided  in  article  1333,  paragraph  4." 

The  regulations  of  1905,  supra^  provide  that  in  computing 
interest  on  deposits  the  date  of  deposit  shall  be  included  and 
the  date  of  discharge  excluded,  and  the  regulations  of  1909, 
supra^  that  both  the  date  of  deposit  and  the  date  of  discharge 
shall  be  included. 

The  said  act  of  February  9,  1889,  clearly  implies  that  in- 
terest shall  be  computed  on  such  deposits  from  the  date  of 
deposit  to  the  date  of  final  discharge. 

It  does  not  prescribe  the  rule  for  computing  the  time,  and 
in  the  absence  of  such  a  provision  the  generally  accepted  rule 
is  the  one  that  Congress  is  presumed  to  have  intended  should 
be  applied. 

The  question  is  one  of  law,  and  I  think  the  Secretary  of 
the  Navy  is  not  authorized  by  section  3  of  the  said  act,  which 
authorizes  him  to  make  regulations  to  carry  into  execution 
the  system  of  deposits  established  by  said  act,  to  prescribe  a 
different  rule  for  the  computation  of  interest. 

In  cases  of  doubt  the  administrative  construction  of  a 
statute  is  entitled  to  great  weight.  In  this  case  the  Navy 
Regulations  embody  two  different  constructions  of  the  same 
statute,  and  no  controlling  weight  can  be  given  to  either  con- 
struction. 

The  general  rule  for  computing  a  period  of  time  from  one 
date  to  another  is  to  exclude  the  first  day  and  include  the  last. 
(Black  on  Interpretation  of  Laws,  p.  162;  Bouvier's  Law 
Dictionary,  vol.  2,  p.  1119;  11  Comp.  Dec,  494.) 
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The  said  decision  of  February  28, 1909,  to  which  you  refer, 
was  rendered  on  an  appeal  by  Paymaster  I.  T.  Hagner,  U.  S. 
Navy,  in  regard  to  payments  of  interest  on  deposits  made  by 
him  in  1905.  Paymaster  Hagner  cwnputed  the  interest  in 
said  cases  by  including  the  date  of  deposit  and  excluding  the 
date  of  discharge.  In  said  decision  this  method  was  held  to 
be  correct,  but  the  question  as  to  which  day  should  be  ex- 
cluded was  not  given  careful  consideration,  as  the  result  is 
the  same  in  computing  interest  whether  the  first  or  the  last, 
day  is  excluded.  I  do  not  think  that  both  the  day  on  which 
the  deposit  is  made  and  the  day  of  final  discharge  can  be 
included  in  the  computation. 

There  is  some  diversity  of  opinion  in  the  authorities  as 
to  whether  the  first  or  the  last  day  shall  be  excluded,  but  so 
far  as  I  have  any  knowledge  they  exclude  one  or  the  other. 

I  think,  however,  the  general  rule  stated  above  should  be 
followed.  I  have  the  honor,  therefore,  to  advise  you  that  in 
computing  interest  on  such  deposits  the  date  of  deposit  should 
be  excluded  and  the  date  of  discharge  should  be  included. 


TRAHSPOBfJ^ON  nmmSHEB  ON  ALTEBED  BSQIHSSTS. 

Altera t loos  or  erasures  on  a  transportation  request  should  only  be 
made  by  a  person  who  has  .authority  to  issue  the  request. 

Allowance  for  extra  services  rendered  In  accordance  with  an  un- 
authorized alteration  of  a  request  can  not  be  made  unless  such 
services  are  specifically  ratified  and  approved  by  proper  authority. 

The  approval  of  an  account  containing  items  for  transportation  fur- 
nished in  accordance  with  an  altered  request  is  not  an  approval 
of  the  alteration  unless  specifically  mentioned. 

Additional  accommodations  required  by  an  employee  over  those 
originally  provided  for  him  should  be  paid  for  by  himself  and 
reimbursement  requested  therefor,  which  can  only  be  made  after 
the  same  are  furnished  and  are  ratified  and  approved  as  necessary 
and  required  for  the  Government's  interest. 

Bedsloa  by  ComptroUer  TraceweU,  July  22,  1909: 

The  Southern  Pacific  Company  appealed  July  8,  1909, 
from  the  action  of  the  Auditor  for  the  Treasury  Department 
in  settlement  No.  10313,  dated  April  28, 1909. 
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The  company  claimed  $230.90  for  passenger  transportation 
for  the  Treasury  Department  in  January,  1909.  The  auditor 
allowed  $181,  and  disallowed  $49.90,  as  follows: 

"  Rejiuest  2542  was  issued  to  Henry  C.  Stuart  for  first- 
class  limited  transportation  from  Portland,  Oreg.,  to  New 
Orleans,  La. 

"  On  the  face  of  this  request  the  word  '  limited  '  has  been 
changed  to  read  '  30  days '  with  initials  '  JCG.'  This  change 
increased  the  value  of  the  request  from  $60.90  to  $85.85, 
•  or  $24.95,  which  increase  is  disallowed. 

"  Rec[uest  No.  2552  was  issued  to  Jesse  C.  Grant  for  first- 
class  limited  transportation  from  Portland,  Oreg.,  to  New 
Orleans,  La. 

"  On  the  face  of  this  request  the  word  '  limited '  had  been 
changed  to  read  '  30  days '  with  initials  '  HCS.'  This  change 
increased  the  value  of  the  request  from  $60.90  to  $85.85,  or 
$24.95,  which  increase  is  disallowed. 

"The  department  can  not  recognize  transportation  fur- 
nished in  excess  of  the  original  requests." 

The  company,  by  its  attorney,  appeals  as  follows : 

"  Regarding  the  above  disallowance  I  am  in  receipt  of 
letter  from  our  auditor  reading,  in  part,  as  follows : 

" '  Regarding  the  disallowance  by  the  auditor,  I  wish  to 
state  that  request  No.  2542,  issued  to  and  presented  by  Henry 
C.  Stuart  to  our  agent  at  Portland,  Oreg^  called  for  first- 
class  limited  ticket  to  New  Orleans,  and  request  No.  2552, 
issued  to  Jesse  C.  Grant,  and  presented  to  our  agent  at 
Portland,  Oreg.,  also  called  for  first-class  limited  ticket  from 
Portland,  Oreg.,  to  New  Orleans,'  La.  Both  of  these  parties 
demanded  thirty-day  tickets,  and,  in  the  confusion  at  the 
ticket  window,  each  got  the  other  request  back,  and  indorsed 
it  for  thirty-day  transportation,  as  is  required  by  our  agents. 
The  change  on  the  requests  from  first-class  limited  to  thirty- 
day  tickets  was  initialed  by  the  parties  presenting  the  trans- 
portation requests. 

" '  From  the  statement  of  difference  from  the  auditor's 
office,  this  is  only  too  patent  to  the  department,  and  as  thirty- 
day  transportation  was  furnished  to  these  parties  on  their 
specific  demand,  the  company  is  certainly  entitled  to  the  cost 
of  such  transportation,  either  from  the  Government  or  from 
the  parties  to  whom  the  transportation  was  issued;  so,  if  the 
Government  can  not  authorize  payment  for  other  than  lim- 
ited transportation,  the  difference,  $24.95  on  each  ticket,  should 
be  collected  from  Messrs.  Stuart  and  Grant.  The  Interstate 
Commerce  Commission  has  ruled  that  we  can  not  accept  less 
than  the  regular  published  tariff  rate  which  pertains  to  a 
particular  class  of  transportation  issued,  and  that  every  legal 
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means  must  be  taken  to  collect  the  proper  rate,  even  though 
an  error  may  have  unwittingly  been  made  by  an  agent  in  the 
first  transaction. 

" '  If  these  parties  had  no  authority  to  change  the  request 
from  limited  transportation,  we  must  look  to  them  for  reim- 
bursement, and  proper  action  taken  to  make  the  collection,  but 
if  in  the  service  of  the  Treasury  Department  thirty-day  trans- 
portation was  necessary  for  the  performance  of  their  official 
duties,  and  they  were  empowered  with  authority  to  make 
necessary  change,  we  are  of  the  opinion  that  the  department 
should  make  payment  of  our  bill  as  rendered  without  further 
question.' 

"  I  would  respectfuUjr  ask,  in  view  of  the  facts  above  pre- 
sented, that  you  authorize  additional  allowance  to  the  com- 
pany of  $49.90,  or,  if  you  consider  that  the  Government  is 
not  entitled  to  pay  this  amount,  that  you  request  the  depart- 
ment to  have  collection  made  or  the  sum  from  the  gentlemen 
who  performed  the  travel,  inasmuch  as  the  company  is  most 
certainly  entitled  to  be  compensated  this  amount  from  one  or 
the  other  of  these  sources." 

The  requests  for  the  transportation  indicated  were  signed 
by  an  Assistant  Secretary  of  the  Treasury.  The  employee 
had  no  right  to  alter  said  request.  The  additional  accommo- 
dations, if  necessary,  should  have  been  paid  for  by  the  em- 
ployee and  reimbursement  requested  therefor.  The  trans- 
portation furnished  in  excess  of  that  originally  called  for 
was  furnished  on  the  request  of  the  employee  and  not  of  the 
Secretary  of  the  Treasury.  The  railroad  in  furnishing  such 
additional  accommodations  did  so  at  its  own  risk.  Further- 
more, no  employee  has  the  right  to  make  alterations  over  the 
signature  of  the  Secretary.  Alteration  or  erasure  should  only 
be  made  by  a  person  who  has  authority  to  issue  the  request. 

The  allowance  for  the  service  can  only  be  made  in  a  case 
of.  this  kind  after  an  ascertainment  of  all  the  facts  in  con- 
nection therewith  and  whether  the  service  as  rendered  is  rati- 
fied and  approved  as  necessary  and  required  for  the  interest 
of  the  Government. 

The  approval  of  an  account  containing  such  items  is  not 
to  be  considered  as  an  approval  or  ratification  of  alterations 
upon  a  request  over  the  signature  of  the  issuing  officer. 

The  extra  service  rendered  in  accordance  with  such  alter- 
ations should  be  specifically  ratified  and  approved,  and  in  the 
absence  thereof  a  claim  therefor  should  be  disallowed. 
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In  the  present  case  the  attention  of  the  Secretary  of  the 
Treasury  having  been  invited  to  the  facts,  and  he  thereafter 
having  specifically  approved  the  same  for  the  full  service 
rendered,  payment  is  authorized  as  claimed. 


DISPOSAL    OF    X0HEY8    BEAUZBD    EBOX    PAYXEVT    OF    H0TE8 
OXVEH  BY  THE  PAHAXA  BAIL&OAD  COXPAHY. 

Sums  of  money  realized  from  payment  of  notes  given  by  the  Panama 
Railroad  Company  for  money  advanced  by  the  Isthmian  Canal 
Commission,  under  an  appropriation  providing  therefor,  constitute 
moneys  received  for  the  use  of  the  United  States  and  should  be 
covered  into  the  Treasury  as  "  Miscellaneous  receipts." 

Such  advance  of  money  was  not  a  performance  of  service  by  the  com- 
mission, and  the  repayment  thereof  would  not  constitute  funds 
realized  from  performance  of  a  service  by  the  commission. 

ComptroUer  TraeeweU  to  the  Secretary  of  the  Treasury,  July  83,  1909: 

By  your  letter  of  the  19th  instant  you  request  an  expression 
of  my  views  on  the  question  stated  in  your  letter  of  that  date, 
as  follows : 

"  I  inclose  herewith  for  an  expression  of  your  views  thereon 
certificate  of  deposit  No.  7078,  dated  July  3,  1909^  for  the 
sum  of  $663,000  deposited  by  Mr.  James  G.  Jester,  disbursing 
officer  of  the  Isthmian  Canal  Commission,  on  account  of  mis- 
cellaneous receipts,  being  a  repayment  of  $650,000  advanced 
to  the  Panama  Railroad  Company  for  reequipment  under  the 
act  of  February  27,  1906  (34  Stat.,  33),  and  $13,000  as  semi- 
annual interest  on  said  sum  from  January  1,  1909,  to  June 
30, 1909. 

"  In  your  communication  of  March  31,  1909,  to  the  Secre- 
tary of  the  Treasury  you  advised  that  the  Treasury  of  the 
United  States  should  be  reimbursed  out  of  the  proceeds  of 
the  sale  of  Panama  Canal  bonds  authorized  by  the  act  of 
June  28,  1902  (32  Stat,  481),  to  the  amount  of  the  several 
appropriations  for  equipment  and  construction  of  the  Pan- 
ama Railroad  and  for  the  payment  of  the  first  mortgage 
bonds  of  the  Panama  Railroad  Company. 

"  The  appropriation  of  $650,000  by  the  act  of  February  27, 
1906,  was  one  of  the  several  appropriations  referred  to. 

"^Vs  the  advances  were  made  the  railroad  company,  though 
not  requiied  by  law  so  to  do,  gave  its  notes  for  the  amount  of 
such  advances  to  the  Isthmian  Canal  Commission,  and  the 
certificate  of  deposit  above  described  is  for  the  payment  to 
the  United  States  of  the  sum  due  as  principal  and  interest  of 
said  notes. 
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^  The  amounts  of  the  advances  represented  by  the  deposit 
of  $660,000  were  originally  charged  as  Panama  Canal  ex- 
penditures, and  it  is  now  necessary  to  determine  whether  the 
principal  of  the  notes,  amounting  to  said  sum  of  $650,000, 
bhould  be  covered  into  the  Treasury  as  a  repayment  to  the 
cr^it  of  the  appropriation  from  which  origmally  drawn  or 
as  a  miscellaneous  receipt. 

''  If  reimbursement  for  the  advances  in  question  is  to  be 
made  from  the  proceeds  of  the  sale  of  Panama  Canal  bonds, 
as  indicated  in  jrour  advisory  opinion  of  March  31,  1909, 
should  the  principal  of  the  notes,  as  in  this  case,  be  covered 
into  the  Treasury  as  miscellaneous  receipts,  thus  effecting 
a  reimbursement  of  the  cash  in  the  Treasury  of  the  amounts 
withdrawn  therefrom  when  the  advances  authorized  by  law 
were  made. 

"  If  the  deposits  should  be  covered  into  the  Treasury  to  the 
credit  of  the  original  appropriation  accounts,  the  same  result 
would  be  reachwi  and  it  would  also  permit  of  a  deduction 
being  made  for  such  repayments  in  the  appropriation  ac- 
counts which  carry  the  total  expenditures  for  the  Panama 
Canal.'' 

Section  3617  of  the  Revised  Statutes  provides  that : 

**  The  gross  amount  of  all  moneys  received  from  whatever 
source  for  the  use  of  the  United  States,  except  as  otherwise 
provided  in  the  next  section,  shall  be  paid  by  the  officer  or 
agent  receiving  the  same  into  the  Treasury,  at  as  early  a  date 
as  practicable,  without  any  abatement  or  deduction  on  ac- 
count of  salarv,  fees,  costs,  charges,  expenses,  or  claims  of  any 
description  whatever." 

The  act  of  February  27,  1906  (34  Stat.,  83),  in  the  appro- 
priation to  continue  the  construction  of  the  Isthmian  Canal 
under  the  act  of  June  28, 1902  (32  Stat.,  481),  contained  the 
following  item,  viz: 

'*  To  be  used  as  an  advance  to  the  Panama  Railroad  Com- 
pany to  pay  for  reequipment  of  that  company,  six  hundred 
and  fifty  thousand  dollars." 

Section  4  of  the  act  of  March  4,  1909  (35  Stat,  1026). 
provides  that : 

"All  funds  realized  during  the  fiscal  year  nineteen  hun- 
dred and  ten  by  the  Isthmian  Canal  Commission  from  the 
performance  of  services  by  the  commission,  or  from  rentals,  or 
from  the  sale  of  materials  and  supplies  under  the  custody  and 
control  of  the  commission,  are  hereby  reappropriated  for  ex- 
penditure under  any  of  the  foregoing  classified  appropria- 
tions for  the  department  of  construction  and  engineering, 


Digitized  by  VjOOQ IC 


38  DECISIONS  OF  THE  COMPTROLLEB. 

and  a  full  and  separate  report  in  detail  of  all  transactions 
hereunder  shall  be  made  to  Congress." 

The  same  provision  is  found  in  section  6  of  the  act  of  May 
27,  1908  (35  Stat.,  387). 

As  advances  were  made  under  the  provisions  of  the  act  of 
February  27,  1906,  the  Panama  Railroad  CJompany  executed 
notes  therefor,  and  the  sum  in  question  was  realized  from  the 
payment  of  these  notes. 

I  am  of  the  opinion  that  the  sums  so  realized  constitute 
moneys  received  for  the  use  of  the  United  States  within  the 
meaning  of  section  3617  of  the  Revised  Statutes,  and  unless 
they  come  within  the  class  of  moneys  reappropriated  by  sec- 
tion 4  of  the  act  of  March  4,  1909,  quoted  above,  they  should 
be  paid  into  the  Treasury. 

I  am  of  the  opinion  that  they  are  not  funds  realized  during 
the  fiscal  years  1909  or  1910,  by  the  Isthmian  Canal  Com- 
mission "  from  the  performance  of  services  by  the  commission 
or  from  rentals,  or  from  the  sale  of  materials,"  within  the 
meaning  of  the  acts  of  May  27,  1908,  and  March  4,  1909, 
supra.  An  advance  of  money  to  the  Panama  Railroad  Com- 
pany under  an  appropriation  providing  therefor  is  not  the 
performance  of  a  service  by  the  commission,  and  the  repay- 
ment of  the  moneys  so  advanced  would  not  constitute  funds 
realized  from  the  performance  of  a  service  by  the  commis- 
sion. Neither  are  such  moneys  realized  from  the  sale  of 
materials  or  supplies  within  the  meaning  of  the  acts  of  May 
27,  1908,  and  March  4,  1909.  The  moneys  should  be  covered 
into  the  Treasury  as  miscellaneous  receipts. 


OOVEBKXEITT   LIABILITY   POB   LOSS   OB   DAMAGE   TO   PBIYATE 
PBOPEBTY  m^BEB  A  COHTBACT. 

A  proposed  contract  with  a  railroad  company,  stipulating  for  the 
return  to  the  company  of  all  freight  cars  delivered  to  the  Govern- 
ment on  the  latter's  own  tracks  in  the  same  condition  as  when 
received,  less  fair  wear  and  tear,  at  not  to  exceed  $3,000  per  year 
for  repairs  and  replacements  thereunder,  is  not  authorized  by  sec- 
tion 3483  of  the  Revised  Statutes,  relating  to  reimbursement  for 
the  damage  or  destruction  of  private  pror)erty,  including  railroad 
cars,  while  in  the  military  service  of  the  United  States;  and  the 
appropriation  of  March  3,  1909  (35  Stat,  730),  for  the  current 
expenses  of  the  ordnance  proving  ground  at  Sandy  Hook  is  not 
applicable  to  such  proposed  expenditure. 


Digitized  by  VjOOQ IC 


LOSS  OR  DAMAGE   TO  PRIVATE  PROPERTY.  89 

Assistant  Comptroller  mtohell  to  the  Secretary  of  War,  July  28,  1909: 
By  your  authority  the  Chief  of  Ordnance,  U.  S.  Army, 
submitted  an  inquiry  dated  June  26, 1909,  as  follows : 

"  1.  I  have  the  honor  to  invite  your  attention  to  the  in- 
closed draft  of  a  contract  drawn  to  define  the  conditions 
under  which  the  reciprocal  use  of  portions  of  railroad  tracks 
belonging  to  the  United  States  and  to  the  Central  Railroad 
Company  of  New  Jersey  by  the  agents  of  each  shall  be  per- 
mitted, and  also  fixing  the  responsibilitv  of  each  party  for 
the  loss  or  damage  to  the  property  of  tne  other  which  may 
occur  while  in  possession  or  the  first. 

"2.  The  United  States  owns  and  maintains  a  railroad 
track  extending  from  the  proving  ground  situated  at  the 
northern  end  of  the  government  reservation  at  Sandy  Hook, 
N.  J.,  to  the  southern  boundary  of  that  reservation,  and  con- 
necting therewith  side  tracks  of  the  Central  Railroad  of 
New  Jersey.  For  the  transportation  of  employees  to  and 
from  their  work  to  the  proving  ground  the  Government  runs 
a  passenger  train  morning  and  night  between  the  proving 
ground  and  the  Highland  Beach  station  of  the  Central  Rail- 
road of  New  Jersey.  These  trains  run  over  the  track  of  the 
railroad  company  extending  from  the  reservation  to  the  sta- 
tion in  question,  but  do  not  enter  upon  the  main  track  of  the 
company.  The  privilege  of  using  this  track  for  the  purpose 
described  is  obviously  of  considerable  value  to  the  United 
States. 

"  3.  While  the  reciprocal  use  of  the  tracks  in  question  has 
been  permitted  by  both  parties  for  several  years,  the  condi- 
tions of  this  mutual  arrangement  have  not  previously  been 
reduced  to  writing.  It  is  considered  advisable  that  this  be 
done,  and  the  draft  of  agreement  described  above  was  pre- 
pared to  that  end. 

"  4.  Attention  is  particularly  invited  to  the  fourth  article 
of  the  agreement  and  to  that  portion  of  it  to  the  effect  that 
*  the  Government  hereby  agrees  to  return  to  the  railroad  com- 
pany all  freight  cars  delivered  to  it,  the  said  Government,  in 
the  same  condition  as  when  received,  less  fair  wear  and  tear : 
Protnded^  That  the  total  liability  of  the  Government  for  re- 
pairs and  replacements  under  the  terms  of  this  article  shall 
not  exceed  three  thousand  dollars  ($3,000)  in  any  one  fiscal 
year.' 

"  5.  It  is  believed  that  section  3483,  Revised  Statutes,  fur- 
nishes due  authority  of  law  for  the  expenditure  of  funds 
from  a  proper  appropriation  to  cover  the  cost  of  repairs  and 
replacements  made  necessary  by  accidents  to  cars  furnished 
for  the  government  service  while  in  the  possession  and  under 
the  control  of  the  Government.  It  is  also  considered  that  the 
cost  of  such  repairs  and  replacements  as  the  United  States 
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might  become  liable  for  under  this  article,  beinff  incidental 
to  the  maintenance  of  rail  transportation,  would  oe  a  proper 
charge  against  the  appropriation  '  Proving  ^ound,  Bandy 
Hook,  New  Jersey,'  contained  in  the  fortification  appropria- 
tion act  approved  March  3, 1909  (35  Stat.,  730), '  for  current 
expenses  oi  the  ordnance  proving  ground,  Sandy  Hook,  New 
Jersey,  comprising  the  maintenance  of  rail  and  water  trans- 
portation, repairs,  alterations,  accessories,  and  service  of  em- 
ployees incidental  to  testing  and  proving  ordnance  material,' 
etc.  The  objection  to  binding  the  United  States  to  an  indefi- 
nite contract  is  obviated  by  the  clause  limiting  its  liability 
to  $3,000. 

"  6.  This  agreement  is  submitted  for  your  consideration 
g:enerally,  and  a  decision  is  recjuested  as  to  whether,  as  drawn, 
it  can  properly  be  executed  in  behalf  of  the  United  States, 
and  also  as  to  whether  any  expenditures  arising  therefrom 
can  be  paid  from  the  appropriation  mentioned  in  paragraph 
5  above." 

Article  4  of  the  proposed  contract  is  as  follows : 

"  The  railroad  company  shall  be  liable  for  all  loss  or  dam- 
age not  caused  by  the  negligence  of  the  Government  or  the 
employees  or  servants  of  the  latter  which  may  occur  to  any 
car  or  cars  or  to  property  on  such  car  or  cars  on  said  tracks 
of  the  Government  while  such  car  or  cars  are  being  placed 
thereon  or  being  removed  therefrom  by  it,  said  railroad  com- 
pany, and  the  Government  hereby  acrees  to  return  to  the 
railroad  company  all  freight  cars  delivered  to  it,  the  said 
Government,  in  the  same  condition  as  when  received,  less  fair 
wear  and  tear:  Provided^  That  the  total  liability  of  the  Gov- 
ernment for  repairs  and  replacements  under  the  terms  of  this 
article  shall  not  exceed  three  thousand  dollars  ($3,000)  in 
any  one  fiscal  year." 

Section  3483,  Revised  Statutes,  is  as  follows: 

"  Every  person  who  sustains  damage  by  the  capture  or  de- 
struction by  an  enemy,  or  by  the  abandonment  or  destruction 
by  the  order  of  the  commanding  general,  the  commanding 
officer,  or  quartermaster,  of  any  horse,  mule,  ox,  wagon,  cart, 
sleigh,  harness,  steamboat  or  other  vessel,  railroad  engine  or 
railroad  car,  while  such  property  is  in  the  military  service, 
either  by  impressment  or  contract ;  or  who  sustains  damage  by 
the  death  or  abandonment  and  loss  of  any  horse,  mule,  or  ox, 
while  in  the  service,  in  consequence  of  the  failure  on  the  part 
of  the  United  States  to  furnish  the  same  with  sufficient 
forage,  or  whose  horse,  mule,  ox,  wagon,  cart,  boat,  sleigh, 
harness,  vessel,  railroad  engine,  or  railroad  car  is  lost  or  de- 
stroj^ed  by  unavoidable  accident  while  such  property  is  in  the 
service,  shall  be  allowed  and  paid  the  value  thereof  at  the 
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time  when  such  property  was  taken  into  the  service,  except 
in  cases  where  the  nsk  to  which  the  property  would  be  ex- 
l)osed  was  agreed  to  be  incurred  by  the  owner :  Provided^  It 
appears  that  such  loss,  capture,  abandonment,  destruction,  or 
death  was  without  any  fault  or  negligence  on  the  part  of  the 
owner  of  the  property,  and  while  the  property  was  actually 
employed  in  tne  service  of  the  United  States." 

By  the  above  section  the  United  States  becomes  liable  to 
the  owner  for  the  kind  of  property  therein  mentioned  if  such 
property  is  in  the  military  service  by  impressment  or  con- 
tract, and  if  while  it  is  so  in  the  service  it  is  lost  or  'de- 
stroyed— 

1.  By  the  capture  or  destruction  of  an  enemy. 

2.  By  abandonment  or  destruction  by  the  order  of  the  com- 
manding general,  the  commanding  oflScer,  or  quartermaster. 

3.  Because  of  the  want  of  sufficient  forage. 

4.  By  an  unavoidable  accident. 

There  is  an  exception  in  all  the  above  cases  where  the  risk 
to  which  the  property  would  be  exposed  was  agreed  to  be 
incurred  by  the  owner,  and  in  all  cases  the  loss  or  destruction 
must  be  without  any  fault  or  negligence  on  the  part  of  the 
owner  of  the  property,  and  in  all  cases  the  loss  or  destruction 
must  occur  while  the  property  "  was  actually  employed  in  the 
service  of  the  United  States.'' 

By  the  proposed  contract,  if  the  company's  cars  while 
standing  on  the  Government's  tracks  should  be  damaged  or 
destroyed  by  lightning,  or  by  a  tempest,  by  riot,  by  an  in- 
cendiary because  of  a  grudge  against  the  company,  or  by  any 
other  cause  for  which  no  agent  of  the  Government  would  be 
responsible,  the  Government  would  be  bound  to  make  good 
the  loss.  The  proposed  contract  extends  the  liability  of  the 
Government  to  causes  of  loss  and  destruction  of  property 
other  than  those  mentioned  in  said  statute. 

Omitting  so  much  of  said  section  3483  as  does  not  appear 
to  be  material  to  the  matter  in,  hand  it  reads  in  this  wise : 

"  Every  person  ♦  *  *  whose  *  *  ♦  railroad  engine 
or  railroad  car  is  lost  or  destroyed  by  unavoidable  accident 
while  such  property  is  in  the  service  [either  by  impressment 
or  contract]  shall  be  allowed  and  paid  the  value  thereof  at 
the  time  when  such  property  was  taken  into  the  service,  ex- 
cept in  cases  where  tne  risk  to  which  the  property  would  be 
exposed  was  agreed  to  be  incurred  by  the  owner:  Provided'^ 
It  appears  that  such  loss    ♦    *    *    was  without  any  fault  or 
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negligence  on  the  part  of  the  owner  of  the  property,  and 
while  the  property  was  actually  employed  in  the  service  of 
the  United  States.'*' 

To  bring  a  claim  for  the  loss  of  a  railroad  engine  or  rail- 
road car  within  the  above  statute  it  must  be  shown,  first,  that 
the  railroad  engine  or  railroad  car  was  in  the  military  service, 
either  by  impressment  or  contract;  second,  that  the  loss  oc- 
curred while  the  railroad  engine  or  railroad  car  was  actually 
employed  in  such  service;  third,  that  it  was  caused  by  an 
unavoidable  accident,  and  not  through  any  fault  or  negligence 
on  the  part  of  the  owner;  fourth,  that  the  case  is  not  one 
wherein  the  risk  was  agreed  to  be  incurred  by  the  owner. 

The  CJentral  Railroad  Company  is  a  common  carrier  en- 
gaged in  the  transportation  of  property  and  persons.  I  do 
not  think  the  proposed  agreement  between  the  United  States 
and  the  railroad  company  imports  the  hiring  of  railroad 
engines  or  railroad  cars  for  the  military  service  within  the 
meaning  of  said  statute.  Under  the  proposed  agreement  I 
am  of  opinion  that  the  cars  of  the  company  when  on  the 
track  of  the  Government  would  still  be,  in  a  legal  point  of 
view,  in  the  use  and  possession  of  the  company.  While  it  is 
true  they  would  be  in  the  military  service  in  the  sense  that 
the}'  are  the  means  of  transportation  of  property  for  the 
Government  by  the  railroad  company  as  a  carrier,  they  are 
not  in  the  military  service  by  contract  for  hire  within  the 
meaning  of  said  statute. 

If  I  am  correct  in  the  view  above  expressed,  section  3483, 
Revised  Statutes,  is  not  applicable  to  the  question  presented. 
See  also  section  3488  of  the  Revised  Statutes. 

The  act  of  March  3,  1909  (35  Stat.,  730),  making  appro- 
priations for  fortifications  and  other  works  of  defense,  for 
the  armament  thereof,  for  the  procurement  of  heavy  ord- 
nance for  trial  and  service,  and  for  other  purposes,  contains 
the  following: 

"For  current  expenses  of  the  ordnance  proving  ground, 
Sandy  Hook,  New  Jersey,  comprising  the  mamtenance  of  rail 
and  water  transportation,  repairs,  alterations,  accessories, 
and  service  of  employees  inciaental  to  testing  and  proving 
ordnance  material,  hire  of  assistants  for  the  ordnance  board, 
purchase  of  instruments  and  articles  re<juired  for  testing  and 
experimental  work,  building  and  repairing  butts  and  targets, 
clearing  and  grading  ranges,  fiftv-six  thousand  two  hunarea 
dollars." 
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With  respect  to  the  maintenance  of  rail  and  water  trans- 
portation, the  uses  of  the  appropriation  quoted  supra  are 
limited  to  its  expenditure  on  government  property.  The 
proposed  agreement  contemplates  the  repair  and  replacement 
of  freight  cars  belonging  to  the  railroad  company,  which 
are  private  property;  and  even  giving  the  appropriation  a 
broad  meaning  I  do  not  think  an  expenditure  of  the  character 
proposed  by  the  agreement  comes  within  the  provisions  of 
the  appropriation. 

I  am  of  opinion  the  appropriation  in  question  is  not  ap- 
plicable to  the  repair  and  replacement  of  the  freight  cars  of 
the  railroad  company  as  contemplated  by  the  agreement. 
(See  also  15  Comp.  Dec,  405.) 


SALABT    OF   SOLICITOK    IH    THE    OmCE    OP    SOLICITOB,    NAVY 

BEPABTKEirr. 

The  limitations  contained  in  the  act  of  Jane  29,  1906  (34  Stat,  555), 
to  the  effect  that  the  solicitor  in  the  office  of  the  Judge- Advocate- 
General  of  the  Navy  shall  thereafter  receive  an  annual  salary  of 
$4,000  '*  during  the  service  of  the  present  incumbent,"  apply  to 
the  solicitor  in  the  office  of  solicitor,  Navy  Department,  provided 
for  in  the  acts  of  May  22, 1908  (35  Stat,  218),  and  March  4,  1909 
(35  Stat,  883). 

Aisittaiit  ComptroUer  XitcheU  to  the  Secretary  of  the  Navy,  July  26, 
1908: 

I  am  in  receipt  of  your  letter  of  July  21,  1909,  as  follows : 

"  Previous  to  July  1, 1907,  the  compensation  of  the  solicitor 
in  the  office  of  the  Judge- Advocate-General,  Navy  Depart- 
ment, was  $2,500.  In  the  naval  act  approved  June  29,  190(> 
(34  Stat.,  555),  the  following  provision  was  inserted:  'The 
solicitor  in  the  office  of  the  Judge- Advocate-General  of  the 
Navy  shall  hereafter  receive  an  annual  salary  of  four  thou- 
sand dollars  during  the  service  of  the  present  incumbent.' 
The  additional  amount  required,  $1,500,  was  inserted  in  the 
deficiency  act  approved  June  30, 190G  (34  Stat.,  64G). 

"  In  the  legislative  act  approved  May  22,  1908  (35  Stat., 
218),  the  office  of  the  solicitor  was  separated  from  the  office 
of  the  Judge- Advocate-General,  although  the  provision  that 
the  solicitor  should  perform  the  duties  of  the  Judge-Advo- 
cate-General of  the  Navy  in  case  of  the  death,  resignation, 
absence,  or  sickness  of  that  officer  was  continued  in  force. 
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*'  Mr.  E.  p.  Hanna,  who  held  the  position  of  solicitor  in 
the  office  of  the  Judge- Advocate-General  at  the  time  the  sal- 
ary was  increased  in  the  act  approved  June  29, 1906,  and  who 
was  continued  as  solicitor  when  the  office  of  solicitor  was 
established  and  separated  from  that  of  Judge- Advocate-Gren- 
eral,  died  July  3,  1909. 

"  The  decision  of  the  Comptroller  is  requested  as  to  whether 
the  limitation  contained  in  the  naval  act  approved  June  29, 
1906,  with  regard  to  the  position  of  solicitor  m  the  office  of  the 
Judge- Advocate-General  of  the  Navy  applies  to  the  position 
of  solicitor  in  the  office  of  the  solicitor,  Navy  Department, 
authorized  in  the  le^slative  act  approved  May  22,  1908,  and 
continued  in  the  legislative  act  approved  March  4,  1909  (35 
Stat.,  883)." 

The  act  of  April  17,  1900  (31  Stat,  117),  making  appro- 
priations for  the  legislative,  executive,  and  judicial  expenses 
of  the  Government  for  the  "fiscal  year  ending  June  30,  1901, 
contains  the  following  provision : 

"Judge- Advocate-General,  Unfted  States  Navy:  For  a 
solicitor,  to  be  an  assistant  to  the  Judge- Advocate  of  the 
Navy,  and  to  perform  the  duties  of  that  officer  in  case  of  his 
deatn,  resignation,  absence,  or  sickness,  two  thousand  five 
hundred  dollars." 

The  above  provision  of  the  act  of  April  17,  1900,  supraj 
was  continued  in  the  same  terms  in  the  annual  legislative, 
executive,  and  judicial  appropriation  acts  to  and  including 
the  act  of  June  22, 1906,  making  appropriations  for  the  fiscal 
year  1907,  and  I  think  may  be  regarded  as  permanent  legis- 
lation. The  act  of  June  29,  1906  (34  Stat.,  555),  making  ap- 
propriations for  the  naval  service  for  the  fiscal  year  1907 
provided  that: 

"  The  solicitor  in  the  office  of  the  Judge- Advocate-General 
of  the  Navy  shall  hereafter  receive  an  annual  salary  of  four 
thousand  dollars  during  the  service  of  the  present  incum- 
bent." 

The  act  of  June  30,  1906  (34  Stat.,  646),  an  act  making 
Appropriations  to  supply  deficiencies  in  the  appropriations 
for  the  fiscal  year  ending  June  30,  1906,  and  for  prior  years, 
and  for  other  purposes,  provided : 

"  Office  of  Judge- Advocate-General,  United  States 
Navy:  For  additional  amount  for  salary  of  the  solicitor,  as- 
sistant to  the  Judge-Advocate-General,  as  provided  in  the 
naval  appropriation  act  for  the  fiscal  year  nmeteen  hundred 
and  seven,  one  thousand  five  hundred  dollars.'' 
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The  act  of  February  26,  1907  (34  Stat,  969),  an  act  mak- 
ing appropriations  for  the  legislative,  executive,  and  judicial 
expenses  of  the  Crovernment  for  the  fiscal  year  ending  June 
do,  1908,  and  for  other  purposes,  provided : 

"Judoe-Advocate-General,  UNriED  States  Navt:  For  a 
solicitor,  to  be  an  assistant  to  the  Judge- Advocate  of  the 
Navy,  and  to  perform  the  duties  of  that  officer  in  case  of  his 
death,  resignation,  absence,  or  sickness,  four  thousand  dol- 
lars." 

The  act  of  May  22, 1908  (35  Stat,  218),  an  act  making  ap- 
propriations for  the  legislative^  executive,  and  judicial  ex- 
penses of  the  Government  for  the  fiscal  year  ending  June  30, 

1909,  and  for  other  purposes,  provided : 

"  Office  or  the  SoucrroR :  Solicitor,  who  shall  perform 
the  duties  of  the  Judge-Advocate-General  of  the  Navy  in  case 
of  the  death,  resignation,  absence,  or  sickness  of  that  officer, 
four  thousand  doflars." 

The  act  of  March  4,  1909  (85  Stat,  883),  an  act  making 
appropriations  for  the  legislative,  executive  and  judicial  ex- 
penses of  the  Government  for  the  fiscal  year  ending  June  30, 

1910,  and  for  other  purposes,  provided : 

"  Office  of  the  Solicitor  :  Solicitor,  four  thousand  dol- 
lars.'' 

By  the  above  statutes  by  a  series  of  appropriations  "  For  a 
solicitor,  to  be  an  assistant  to  the  Judge-Advocate  of  the 
Navy,  and  to  perform  the  duties  of  that  officer  in  case  of 
his  death,  resignation,  absence,  or  sickness,"  extending  from 
April  17, 1900,  to  June  29,  1906,  the  salary  of  that  office  was 
fixed  at  $2,500.  By  the  latter  act  it  was  provided  that  "  the 
solicitor  in  the  office  of  the  Judge- Advocate-General  of  the 
Navy  shall  hereafter  receive  an  annual  salary  of  $4,000  dur- 
ing the  service  of  the  present  incumbent,"  and  by  the  act  of 
June  30, 1906,  C!ongress  appropriated  $1,500  "  for  additional 
amount  for  salary  of  the  solicitor,  assistant  to  the  Judgi^- 
Advocate-General,"  as  provided  in  said  act  of  June  29,  1906. 

I  think  it  is  clear  that  by  the  acts  of  June  29  and  June  30, 
1906,  supra^  Congress  regarded  the  act  of  April  17,  1900, 
fixing  the  salary  of  the  office  of  solicitor,  as  still  in  force, 
and  that,  while  Congress  was  willing  to  grant  an  additional 
amount  of  $1,500  for  salary  "  during  the  service  of  the  (then) 
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present  incumbent,''  it  was  not  willing  to  appropriate  more 
than  $2,500  for  salary  for  any  other  person. 

In  other  words,  construing  together  the  statutes  up  to  that 
time,  the  salary  for  the  office  when  held  by  any  other  person 
than  the  incumbfent  thereof  on  June  29,  1906,  should  be 
$2,500,  but  so  long  as  it  should  be  held  by  the  then  "  present 
incumbent "  it  should  be  $4,000. 

In  the  next  appropriation  bill  (act  of  February  26,  1907) 
for  the  year  ending  June  30,  1908,  Congress  appropriated 
$4,000  "  For  a  solicitor,  to  be  an  assistant  to  the  Judge- Advo- 
cate of  the  Navy,  and  to  perform  the  duties  of  that  officer 
in  case  of  his  death,  resignation,  absence,  or  sickness."  This 
was  but  a  continuation  of  the  acts  of  June  29  and  30,  1906, 
namely,  $2,500  under  the  act  of  April  17,  1900,  and  $1,500 
is  added  because  of  the  act  of  June  29,  1906,  making  $4,000 
to  be  paid  to  the  solicitor  "  during  the  service  of  the  present 
incumbent." 

In  the  next  appropriation  bill  (act  of  May  22,  1908)  for 
the  year  ending  June  30, 1909,  the  designation  is,  "  Office  op 
Solicitor:  Solicitor,  who  shaU  perform  the  duties  of  the 
Judge- Advocate-General  of  the  Navy  in  case  of  the  death, 
resignation,  absence,  or  sickness  of  that  officer,"  and  the 
words  "  to  be  an  assistant  to  the  Judge- Advocate  of  the 
Navy  "  are  omitted. 

In  the  next  appropriation  bill  (act  of  Mar.  4,  1909)  for 
the  year  ending  June  30, 1910,  the  designation  is  "  O^ice  op 
THE  Solicitor:  Solicitor,  four  thousand  dollars,"  and  not 
only  the  words  "  to  be  an  assistant  to  the  Judge- Advocate  of 
the  Navy,"  but  also  the  words  "  and  to  perform  the  duties  of 
that  officer  in  case  of  his  death,  resignation,  absence,  or  sick- 
ness." are  omitted.  By  the  act  of  February  26,  1907,  when 
the  office  was  appropriated  for  under  the  title  "Judge- 
Advocate-General,  United  States  Navy,"  and  the  acts  of  May 
22, 1908,  and  March  4,  1909,  when  the  office  was  appropriated 
for  under  the  title  "  Office  of  the  solicitor,"  the  appropria- 
tions provided  for  clerks  and  messengers  for  the  office. 

Because  some  of  the  appropriation  acts  "  for  a  solicitor  '^ 
were  made  under  the  title  in  the  appropriation  bill  of  "  Office 
of  Judge-Advocate-General,  United  States  Navy,"  or 
"  Judge- Advocate-General,  United  States  Navy,"  or  "  Office 
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of  the  solicitor,"  or  because  some  of  the  acts  specified  that  he 
was  "  to  be  an  assistant  to  the  Judge- Advocate  of  the  Navy 
and  to  perform  the  duties  of  that  oi&cer  in  case  of  his  death, 
resignation,  absence,  or  sickness,"  while  others  only  specified 
"who  shall  perform  the  duties  of  the  Judge- Advocate- 
General  of  the  Navy  in  dase  of  the  death,  resignation,  absence, 
or  sickness  of  that  officer,"  while  others  wholly  failed  to 
specify  his  duties,  or  because  the  later  acts  provided  for 
clerks  or  messengers  for  that  office  or  officer  while  the  former 
did  not,  do  not,  in  my  opinion,  evince  an  intention  on  the  part 
of  Congress  to  create  a  new  and  different  office  than  the  one 
created  by  the  act  of  April  17, 1900. 

After  the  act  of  June  29, 1906,  no  reference  is  made  to  the 
act  of  April  17,  1900.  If  the  act  of  April  17,  1900,  is  re- 
pealed, such  repeal  is  by  implication  only.  If  it  is  not  re- 
pealed, and  the  later  acts  above  mentioned  create  a  new  office 
of  solicitor,  then  the  law  provides  for  two  solicitors  with  an 
appropriation  for  one  and  no  appropriation  for  the  other. 

Offices  created  by  Congress  and  not  protected  from  inter- 
ference by  the  Constitution  may  be  abolished  by  Congress. 
The  duties  or  compensation  or  both  may  be  increased  or 
lessened  at  the  will  of  Congress.  Whether  the  duties  of 
"solicitor"  are  somewhat  different  or  are  increased  or 
lessened  from  what  they  were  under  the  act  of  April  17, 
1900,  does  not  appear,  nor  do  I  think  it  material  to  know ;  for 
if  the  duties  were  somewhat  changed  or  increased  or  lessened, 
I  do  not  think  such  fact  would  have  the  effect  to  abolish  the 
qffice  created  by  the  act  of  April  17,  1900,  or  to  create  a  new 
and  different  office.  If  Congress  had  intended  to  abolish  the 
office  as  created  by  the  act  of  April  17,  1900,  or  by  the  later 
acts  mentioned  to  create  a  new  office,  I  am  of  opinion  it  would 
have  said  so  in  plain  and  unmistakable  terms. 

Answering  your  question,  I  am  of  opinion  that  the  limita- 
tions contained  in  the  act  of  June  29,  1906,  apply  to  the 
solicitor  in  the  office  of  solicitor,  Navy  Department. 
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PEB  BISKS  OF  COTJET  CKIEKS. 

When  a  crier  attends  In  the  United  States  circuit  court  presided  over 
by  a  circuit  judge  and  also  attends  in  the  United  States  circuit 
and  district  courts  presided  over  by  a  district  Judge,  both  judges 
sitting  at  the  same  time  and  in  different  rooms  in  the  same  build- 
ing, the  payment  to  said  crier  of  more  than  a  single  per  diem  for 
such  attendance  is  prohibited  by  section  715,  Revised  Statutes. 

Comptroller  tracewell  to  J.  X.  miUlEani  United  States  marshal,  July 
27,  1909: 

I  am  in  receipt  of  your  letter  of  the  20th  instant,  as  follows : 

"  I  have  the  honor  to  submit  herewith  claim  of  W.  J. 
Gentry  for  services  as  crier  for  the  United  States  circuit 
court,  western  district  of  North  Carolina,  at  Asheville,  N.  C, 
which  has  been  presented  to  me  for  payment. 

"  I  have  refused  payment  of  this  account  because  of  the 
fact  that  he  has  been  paid  a  per  diem  for  each  day  covered 
by  this  account  as  crier  in  the  circuit  court,  and  I  respectfully 
ask  for  an  advance  opinion  as  to  the  propriety  of  paying  a 
second  time  for  those  days.  The  vouchers  are  in  proper 
shape  and  in  duplicate. 

"  The  account  heretofore  paid  covering  same  dates  was  for 
services  as  crier  in  the  circuit  court,  presided  over  by  Hon. 
J.  C.  Pritchard,  United  States  circuit  judg^e.  The  claim  pre- 
sented herewith  is  for  services  as  crier  in  the  circuit  and 
district  courts,  and  presided  over  by  Hon.  Wm.  T.  Newman, 
United  States  district  judge. 

"  The  se^ions  of  court  were  held  in  the  same  building,  but 
in  different  rooms." 

Section  715,  Revised  Statutes,  as  amended  by  subsequent 
annual  appropriation  acts,  authorizes  the  appointment  of  one 
crier  and  three  bailiffs  in  the  United  States  circuit  court,  and 
one  crier  and  three  bailiffs  in  the  United  States  district  court, 
except  in  the  southern  district  of  New  York.  Said  section, 
as  amended  by  the  act  of  March  3, 1905  (33  Stat.,  1269),  pro- 
vides that  a  per  diem  of  $3  shall  be  paid  to  each  of  said 
criers  and  bailiffs  for  their  services.  Section  715  also 
expressly  provides  that : 

"  Such  compensation  shall  be  paid  only  for  actual  attend- 
ance, and,  when  both  courts  are  in  session  at  the  same  time, 

only  for  attendance  on  one  coxirt!''^ 

The  above  legislation  prohibiting  the  payment  of  more 
than  a  single  per  diem  to  any  crier  or  bailiff  for  attendance 
on  the  same  day  when  both  the  circuit  and  district  courts  are 
in  session  at  the  same  time  was  referred  to  in  the  case  of 


Digitized  by  VjOOQ IC 


FEB  DIEMS  OF  COURT  CRIERS.  49 

Swift  V.  United  States  (128  Fed.  Rep.,  768)  by  Circuit  Judge 
Colt,  who  expr^sed  the  opinion  that  Congress  had  by  said 
legislation  "  carefully  guarded  against  the  receipt  by  the  same 
officers  of  two  per  diems."  The  learned  judge  in  the  course 
of  his  opinion  in  that  case  further  said : 

"  The  provision  in  section  715  that '  when  both  courts  are 
in  session  at  the  same  time '  the  bailiffs  are  only  to  be  paid 
^  for  attendance  on  one  court,'  like  the  provision  in  section 
831  [Revised  Statutes],  relates  to  double  compensation  to  the 
same  officers,    *    *    *. 

But  he  decided  that  it  did  not  prevent  the  appointment  and 
payment  of  six  different  bailiffs  in  said  courts — that  is,  three 
different  persons  as  bailiffs  in  each  court,  notwithstanding 
th§  two  courts  were  in  session  at  the  same  time. 

A  crier,  so  far  as  the  payment  of  his  per  diem  is  concerned, 
stands  upon  the  same  footing  as  a  bailiff  (13  Comp.  Dec, 
£13),  and  the  prohibition  against  the  payment  of  double  com- 
pensation applies  to  the  same  extent  to  a  crier  as  it  does  to  a 
bailiff. 

The  reference  made  by  Judge  Colt  to  section  831,  Revised 
Statutes,  ^ows  clearly  his  views  as  to  the  meaning  and  intent 
of  the  prohibitory  clause  contained  in  section  715,  supra, 
section  831  providing,  as  it  does,  that  when  the  circuit  and 
district  courts  '^  sit  at  the  same  time  no  greater  per  diem  or 
other  allowance  "  shall  be  made  to  any  clwk  of  a  circuit  and 
district  court  "  than  for  attendance  on  one  court." 

It  may  be  remarked  that  under  the  construction  placed 
upon  section  831,  Revised  Statutes,  by  the  Supreme  Court  in 
the  case  of  United  States  v.  King  (147  U.  S., 670, 682),  which 
decision  was  cited  by  Judge  Colt  in  the  Svrift  case,  a  clerk 
of  the  circuit  and  district  courts  is  allowed  but  one  per  diem 
tfur  attending  in  person  upon  both  courts  when  both  courts 
sit  at  the  same  time  and  place,  although  in  conformity  to  the 
ruling  of  the  Court  of  Claims  in  the  case  of  Butler  v.  United 
States  (23  Ct.  CI.,  162)  a  clerk  under  such  circumstances  is 
permitted  to  elect  in  which  court  he  shall  charge  his  per  diem. 

While  the  construction  placed  upon  the  prohibitory  clause 
contained  in  section  715,  supra,  by  Judge  Colt  in  the  case  of 
Sunft  V.  United  States,  supra,  may  not  improperly  be  re- 
garded as  obiter  dictum  in  that  case,  still  it  is  worthy  of  the 
greatest  consideration  as  reflecting  the  views  of  the  highest 
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judicial  authority  that  has  given  attention  to  the  particular 
legislation  prohibiting  double  compensation  to  the  same  criers 
and  bailiffs  who  serve  in  both  courts  when  the  courts  are  sit- 
ting at  the  same  time,  and  I  am  constrained  to  foUow  that 
construction  in  the  present  case  as  being  the  true  interpreta- 
tion of  the  will  of  Congress  in  this  matter.  Therefore  you  are 
advised  that,  inasmuch  as  Mr.  Gentry  has  already  been  paid 
his  per  diem  as  crier  in  the  circuit  court  (Judge  Pritchard 
presiding)  on  June  14, 15, 16, 17, 18, 19,  21,  22,  23,  24,  25,  26, 
28, 29,  and  30, 1909,  amounting  to  $45,  he  is  not  entitled  under 
section  715,  Revised  Statutes,  to  be  paid  an  additional  per 
diem  for  each  of  said  days  while  acting  as  crier  in  the  circuit 
and  district  courts  (Judge  Newman  presiding)  when  both 
judges  were  sitting  at  the  same  time,  although  in  different 
rooms,  in  the  same  building. 

It  may  be  added  that  in  the  case  of  criers  of  the  circuit 
courts  of  appeals  a  different  rule  applies.  (See  2  Comp. 
Dec,  520.) 


PAT  OF  ACTnra  assistaht  su&asoHs  nr  the  vavt  sirBSEaxrsNT 

TO  BATE  OF  DISCHABOS. 

An  acting  assistant  surgeon  in  the  naTy  stationed  at  Key  West,  Fla., 
who,  while  absent  from  his  station  under  orders  dated  Jnne  4, 
1909,  to  proceed  to  Washington,  D.  C,  for  examination  and  retnm, 
was  sent  orders  dated  June  26,  1909,  detaching  liim  from  duty 
and  revolcing  his  appointment,  to  take  effect  June  90,  1909,  and 
said  orders  were  received  at  his  post  on  June  30,  1909,  during  his 
absence  therefrom,  but  were  not  actually  delivered  to  him  until 
July  6,  1909,  because  of  his  delay  in  returning  to  his  post  for  his 
own  convenience^  is  chargeable  with  the  notice  of  his  discharge 
on  June  30,  1909,  and  is  entitled  to  pay  and  mileage  up  to  aAd 
including  midnight  of  said  date  and  not  for  any  period  sub- 
sequent thereto. 

Assistant  ComptroUer  XiteheU  to  the  Secretary  of  the  Vavy,  July 
29,  1909: 

I  am  in  receipt  by  your  reference  of  a  communication  from 

B.  M.  Dobson,  passed  assistant  paymaster,  U.  S.  Navy,  dated 

the  9th  instant,  as  follows : 

"  I  have  the  honor  to  forward  herewith  a  copy  of  an  order 
presented  to  me  by  Dr.  George  E.  Plummer/ formerly  an 
acting  assistant  surgeon  in  the  naw,  for  the  payment  of 
mileage  from  Key  West,  Fla.,  to  Washington,  D.  C,  and 
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return.  Mileage  was  paid  from  Key  West,  Fla.,  to  Washing- 
ton, D.  C.,  but  I  declined  to  pay  mileage  for  the  return  trip^ 

"  2.  ITie  travel  was  performed  under  an  order  dated  June 
4, 1909,  which  directed  him  to  proceed  to  Washington,  D.  C, 
for  examination,  and  upon  completion  of  the  examination  to 
return  to  Key  West,  Fla.  The  indorsements  on  the  order 
show  that  Doctor  Plummer  completed  his  examination  on 
June  25,  1909,  and  that  he  reported  his  return  at  the  naval 
station,  Key  West,  Fla.,  on  July  5,  1909.  Doctor  Plummer 
states  that  upon  completion  of  his  examination  he  proceeded 
to  New  YorK  and  took  passage  on  the  first  Mallory  Line 
steamer  sailing  for  Key  West  at  noon  on  June  30.  This  is  the 
most  economical  route  and  also  the  most  pleasant  route  at 
this  season  of  the  year.  This  steamer  was  due  in  Key  West 
on  the  morning  of  July  4,  but,  owing  to  rough  weather,  did 
not  arrive  until  the  night  of  July  5. 

"  3.  During  the  absence  of  Doctor  Plummer,  on  June  28, 
there  was  received  at  the  station  a  letter  from  the  Secretary 
of  the  Navy,  dated  June  24,  1909,  addressed  to  Doctor  Plum- 
mer, informing  him  that  his  appointment  as  an  acting  as- 
sistant surgeon  would  expire  on  June  30.  On  June  30,  1909^ 
an  order  dated  June  26,  1909,  addressed  to  Doctor  Plummer, 
detaching  him  from  duty  and  revoking  his  appointment  as 
an  acting  assistant  surgeon  in  the  navy,  was  received  by  the 
commandant  of  the  station.  The  indorsements  on  these  two 
letters,  copies  of  which  are  attached,  show  that  they  were 
delivered  by  the  commandant  on  July  5,  1909,  and  received 
by  Doctor  ^Plummer  on  July  6, 1909. 

"  4.  Doctor  Plummer  contends  that  he  should  receive  mile- 
age for  the  return  trip  from  Washington  to  Key  West,  and 
also  pay  as  an  acting  assistant  surgeon  up  to  the  time  his 
orders  were  delivered  and  he  was  actually  informed  of  his 
detachment,  July  5,  1909." 

You  request  my  decision  of  the  question  submitted  by  Pay- 
master Dobson. 

Dr.  George  B.  Plummer  was  reappointed  an  acting  as- 
sistant surgeon  in  the  navy  on  June  19,  1906,  "  for  a  period 
of  three  years,  from  the  1st  day  of  July,  1906."    Said  three 
years  would  expire  on  June  30,  1909. 
On  June  4,  1909,  orders  were  issued  to  him  as  follows : 
"  Proceed  to  Washington,  D.  C,  and  report  to  the  presi- 
dent of  the  Naval  Examining  and  Naval  Medical  Examin- 
ing boards,  Naval  Medical  S3iool,  Washington,  D.  C,  at  10 
a.  m.,  June  15,  1909,  for  examination  and  appointment  as  an 
assistant  surgeon  in  the  United  States  Navy,  in  accordance 
with  the  provisions  of  an  act  of  Congress  approved  March 
4,  1907. 


Digitized  by  VjOOQ IC 


52  DECISIONS  OF  THE  COMPTBOLLEB. 

"  Upon  the  completion  of  this  duty  vou  will  return  to  Key 
West,  Fla.,  and  resume  your  present  duties." 

Said  orders  were  delivered  to  him  at  the  naval  station  at 
Key  West,  Fla,,  on  June  8,  1909.  He  reported  in  Washing- 
ton before  the  Naval  Examining  Board  June  15,  1909,  and 
concluded  his  examinations  and  was  discharged  June  25, 
1909.  It  was  his  duty  under  the  above  orders  to  have  im- 
mediately returned  to  Key  West  Had  he  done  so  over  the 
shortest  usually  traveled  route,  viz,  via  Seaboard  Air  Line, 
to  Richmond,  Columbia,  Savannah,  Jacksonville,  and  Tampa 
he  would  have  been  in  a  position  to  have  reported  at  the 
naval  station  at  Key  West  on  the  29th  or  30th  of  June,  and 
to  have  received  both  the  letter  and  order 'addressed  to  him 
by  the  Navy  Department  informing  him  of  the  expiration 
of  his  term  of  service  on  June  30,  and  revoking  his  appoint- 
ment to  take  effect  on  that  date.  Instead  of  so  doing,  he  pro- 
ceeded from  Washington  to  New  York,  sailing  from  the 
latter  place  for  Key  West  at  noon  of  June  30.  The  delay 
in  the  receipt  by  him  of  notification  of  his  discharge  of  six 
days,  June  30  to  July  6,  1909,  was  therefore  a  delay  for  his 
own  convenience.  He  is,  in  my  opinion,  chargeable  with 
notice  of  his  discharge  at  midnight  of  June  30,  1909,  and  is 
entitled  to  be  paid  to  and  including  June  30,  if  he  has  not 
been  so  paid.  He  is  not  entitled  to  be  paid  for  any  period 
subsequent  to  said  date.  He  is,  in  my  opinion,  entitled  only 
to  mileage  actually  traveled  up  to  midnight  of  June  30,  a 
distance  of  408  miles,  at  8  cents  per  mile,  or  $32.64  mileage. 


PAY  OP  BISBUKSIHO  0PPICEB8  OP  STATE  XXLITIA. 

Under  section  14  of  the  act  of  January  21,  1908  (32  Stat,  T77),  which 
provides  for  encampments  of  the  organized  militia,  a  disbursing 
officer  who  is  a  member  of  the  militia  and  participates  in  the  en- 
campment is  entitled  to  the  pay  of  his  ranic  or  grade  for  the  time 
necessarily  consumed 'by  him  in  paying  the  militia,  and  also  for 
the  time,  not  exceeding  the  statutory  limit,  he  was  necessarily 
engaged  after  his  return  from  camp  in  preparing  his  accounts  for 
submission  to  the  administrative  department. 

If  the  disbursing  officer  was  merely  a  participant  in  rifle  practice 
under  authority  of  the  act  of  June  22,  1906  (34  Stat,  449),  which 
is  not  an  encampment  or  actual  field  or  camp  service  for  instruc- 
tion, he  is  not  entitled  to  receive  pay  therefor. 
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Deeision  by  Assistant  ComptroUer  XitoheU,  July  89,  1909: 

The  Auditor  for  the  War  Department  has  reported  for  ap- 
proval, disapproval,  or  modification  his  decision,  dated  the 
8th  instant,  making  an  original  construction  of  a  statute,  as 
follows : 

''  In  the  examination  of  the  accounts  of  Lieut.  CoL  John  R. 
Lindsay,  disbursing  officer,  Organized  Militia  of  the  State  of 
South  Carolina,  the  question  arises  as  to  whether  a  militia 
officer  who  was  a  member  of  a  rifle  team  is  entitled  to  pay  as 
a  disbursing  officer  of  his  rank  for  the  time  occupied  by  him 
in  the  preparation,  payment,  and  rendition  of  his  accounts  of 
disbursements  made  for  the  expenses  of  a  rifle  team,  of  which 
he  was  a  member,  after  the  tour  of  duty  of  such  team. 

'*  Under  date  of  January  15,  1909,  the  Comptroller  of  the 
Treasury,  in  approving  a  decision  of  the  Auditor  for  the  War 
Department,  held  that  a  disbursing  officer  of  the  organized 
militia  who  was  not  desi^ated  as  an  actual  participant  in 
rifle  practice  was  not  entitled  to  pay  for  the  time  employed 
by  him  in  the  preparation,  payment,  and  rendition  of  his  ac- 
counts for  the  expenses  of  such  rifle  practice.  In  that  decision 
the  Comptroller  of  the  Treasury  said  : 

" '  The  question  whether  a  disbursing  officer  who  is  desig- 
nated by  the  governor  of  a  State  or  Territory  as  a  participant 
in  rifle  practice  during  the  season  and  who  participates  in 
such  practice  is  entitled  to  pay  as  such  disbursing  officer  for 
any  time  consumed  by  him,  aiter  the  period  of  rifle  practice, 
in  the  preparation,  payment,  and  rendition  of  his  accounts  as 
disbursing  officer,  is  not  presented  in  the  above  submission  of 
the  auditor  and  is  not  decided,' 

"  The  same  reasons  which  would  prohibit  payment  to  a 
disbursing  officer  who  was  not  a  member  of  a  rifle  team  would 
also  appear  to  prohibit  payment  to  a  disbursing  officer  who 
was  a  member  of  a  rifle  team^  his  service  as  such  member  and 
as  a  disbursing  officer  being  entirely  distinct  and  separate. 

^  I  am,  therefore,  of  the  opinion,  and  so  decide,  that  a  dis- 
bursing officer  designated  by  the  governor  of  a  State  for  the 
disbursement  of  the  State's  allotment  of  moneys  appropriated 
by  section  1661,  Revised  Statutes,  as  amended,  is  not  entitled 
to  receive  the  pay  of  his  rank  as  a  militia  officer  for  the  days 
consumed  by  nim,  after  the  period  of  rifle  practice,  in  the 

E reparation,  payment,  and  rendition  of  his  accounts  as  dis- 
ursing  officer,  when  said  officer  was  a  member  of  the  rifle 
team  or  a  participant  in  the  rifle  practice.  The  Comptroller's 
decision  of  November  4, 1908  (10  Comp.  Dec.,  405),  has  not 
been  overlooked." 
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Section  1661,  Revised  Statutes,  as  amended  by  section  1 
of  the  act  of  June  22, 1906  (34  Stat,  449),  provides: 

"  That  the  sum  of  two  million  dollars  is  hereby  annually 
:appropriated,  to  be  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  for  the  purpose  of  providing 
arms,  ordnance  stores,  quartermaster  stores,  and  camp  equi- 
page for  issue  to  the  militia,  such  appropriation  to  remain 
iivailable  until  expended." 

Section  14  of  the  act  of  January  21,  1908  (32  Stat,  777), 
provides  that  under  certain  conditions — 

""  the  Secretary  of  War  is  authorized,  on  the  requisition  of 
the  governor  of  such  State  or  Territory,  to  pay  to  the  quar- 
termaster-general thereof,  or  to  such  other  oflScer  of  the  mi- 
litia of  said  State  as  the  said  governor  may  designate  and 
ap^point  for  the  purpose,  so  much  of  its  allotment  out  of  the 
said  annual  appropriation  under  section  sixteen  hundred  and 
sixty-one  of  the  Revised  Statutes  as  amended  as  shall  be  nec- 
essary for  the  payment,  subsistence,  and  transportation  of 
such  portion  of  said  organized  militia  as  shall  engage  in  ac- 
tual field  or  camp  service  for  instruction,  and  the  omcers  and 
enlisted  men  of  such  militia  while  so  engaged  shall  be  entitled 
to  the  same  pay,  subsistence,  and  transportation  or  travel 
allowances  as  officers  and  enlisted  men  of  corresponding 
grades  of  the  Regular  Army  are  or  may  hereafter  be  entitled 
bylaw,    *    *    V' 

Section  2  of  the  act  of  June  22,  1906  (34  Stat.,  449),  pro- 
vides for  the  apportionment  among  the  several  States  and 
Territories  of  the  amount  appropriated  by  section  1661  of 
the  Revised  Statutes,  as  amended,  and  directs : 

"  That  the  sums  so  apportioned  among  the  several  States 
and  Territories  and  the  District  of  Columbia  shall  be  avail- 
able for  the  purposes  named  in  section  fourteen  of  the  act 
of  January  twenty-first,  nineteen  hundred  and  three,  for  the 
actual  excess  of  expenses  of  travel  in  making  the  inspec- 
tions therein  provided  for  over  the  allowances  made  for 
same  by  law;  for  the  promotion  of  rifle  practice,  including 
the  acquisition,  construction,  maintenance,  and  equipment  of 
shooting  galleries  and  suitable  target  ranges;     *     *     *." 

The  facts  in  the  case  upon  which  the  auditor's  decision  is 
based  are  not  clearly  set  forth.  If  the  rifle  practice  men- 
tioned was  such  as  amounted  to  actual  field  or  camp  service 
for  instruction,  within  the  meaning  of  section  14  of  the  act 
of  January  21,  1903,  supra^  and  Lieutenant-Colonel  Lindsay, 
disbursing  officer,  was  engaged  in  such  actual  field  or  camp 
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service,  said  officer's  rights  to  pay  are  governed  by  the  deci- 
sion of  this  office  in  10  Comp.  Dec,  405,  and  he  is  entitled 
to  pay  as  provided  in  said  act  for  the  time  necessarily  con* 
sumed'  by  him  in  paying  the  militia,  and  also  for  the  time, 
not  exceeding  the  statutory  limit,  he  was  necessarily  engaged 
after  his  return  from  camp  in  the  preparation  of  his  ac- 
counts for  submission  to  the  proper  administrative  officers 
of  the  War  Department.  The  certificate*  of  the  governor  of 
the  State  or  Territory  as  to  the  number  of  days  necessarily 
required  by  the  disbursing  officer  iJP  which  to  prepare  and 
submit  his  accounts  may  be  accepted  to  establish  the  facts. 

It  may  be  remarked,  however,  in  this  particular  account, 
because  of  its  smallness,  it  would  seem  that  it  should  not  have 
taken  ten  days,  as  charged,  or  any  very  considerable  part 
thereof,  to  prepare  it  for  submission  to  the  proper  admin- 
istrative authorities. 

On  the  other  hand,  if  the  disbursing  officer  was  merely  a 
participant  in  rifle  practice  under  the  authority  contained  in 
the  act  of  June  22,  1906,  supra^  which  is  not  an  encampment 
or  actual  field  or  camp  service  for  instruction,  I  do  not 
think  that  he  is  entitled  to  receive  pay  therefor.  That  act 
makes  no  provision  for  the  payment  to  the  officers  and  men 
mgaged  merely  in  rifle  practice  under  the  authority  of  said 
act. 

The  decision  of  the  auditor  is  modified  accordingly. 


PAt  OF  PAYMASTEB'S  CLEBZ  IK  THE  NAVY  ATTEB  BETACHXEHT 
FEOX  BITTY  AS  8VCH. 

The  pay  of  a  paymaster's  clerk  in  the  navy  ceases,  under  authority  of 
law,  apon  termination  of  the  duty  of  the  paymaster  with  whom 
he  was  appointed  to  serve,  including  the  time  of  settling  accounts 
after  detachment,  and  a  navy  regulation  conferring  upon  pay- 
masters* clerks  an  additional  right  to  pay  to  that  given  them  by 
law  is  invalid. 

Beeiilon  by  Asslstont  Comptroller  Xitchell,  July  29,  1909: 

Richard  H,  Burroughs  appealed  July  17,  1909,  from  so 
much  of  the  action  of  the  Auditor  for  the  Navy  Department 
in  settlement  No.  91624,  dated  July  2,  1909,  as  disallowed 
pay  to  him  as  a  paymaster's  clerk,  United  States  Navy,  sub- 
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sequent  to  February  20, 1909,  after  his  detachment  from  duty 
as  such  and  after  the  expiration  of  the  twenty  days  allowed 
IJy  law  for  the  settlement  of  the  accounts  of  the  paymaster 
with  whom  he  was  serving. 
The  auditor  disallowed  said  item  because : 

"Claim  for  pajr  subsequent  to  February  20,  1909,  date  of 
expiration  of  period  allowed  for  settlement  of  accounts,  is 
disallowed  because  there  is  no  law  authorizing  pay  of  clerks 
after  such  date.  (Comp.  Dec-,  Aug.  29,  1903,  and  Apr.  1, 
1909.)" 

Claimant,  while  serving  as  clerk  to  Passed  Asst.  Paymaster 
W.  D.  Sharp,  paymaster  of  the  U.  S.  S.  Reliefs  received  order 
from  Rear- Admiral  G.  B.  Harber,  U.  S.  Navy,  commander 
of  Third  Squadron,  United  States  Pacific  Fleet,  dated  Janu- 
ary 27, 1909,  as  follows: 

"Sir:  1.  Passed  Asst.  Paymaster  W.  D.  Sharp,  U.  S. 
Navy,  having  been  ordered  detached  from  duty  as  pay  officer 
of  the  U.  S.  S.  Relief  and  ordered  to  duty  as  pay  officer  of  the 
U.  S.  S.  Monadnock  and  Monterey^  in  commission  in  reserve^ 
you  are  detached  from  duty  on  board  the  U.  S.  S.  Relief j 
and  from  such  other  duties  as  may  have  been  assigned  you. 

"2.  You  will  aid  Passed  Asst.  Paymaster  W.  D.  Sharp, 
U.  S.  Navy,  in  the  settlement  of  his  accounts  as  pay  officer  of 
the  U.  S.  S.  Relief. 

"3.  Upon  the  completion  of  this  duty  you  will  regard 
yourself  as  detached  from  duty  on  this  statipn  and  will  pro- 
ceed to  your  home,  taking  passage  for  San  Francisco,  Cal., 
via  the  army  transport  sailing  from  Manila,  P.  L,  about 
Februarv  14, 1909. 

"  4.  Upon  your  arrival  at  your  home  you  will  report  to 
the  Navy  Department,  in  order  that  your  appointment  as  a 
paymaster's  clerk  in  the  United  States  Navy  may  be  revoked, 
m  accordance  with  article  1761,  United  States  Navy  Regu- 
lations, 1905. 

"  5.  The  commandant,  naval  station,  Cavite,  P.  I.,  will  be 
directed  to  procure  transportation  for  you. 

"6.  You  will  comply  with  articles  241  and  242,  United 
States  Navy  Regulations,  1905. 

"  7.  The  necessary  travel  involved  is  required  by  the  public 
interests." 

Passed  Assistant  Paymaster  Sharp  began  the  settlement  of 
his  accounts  February  1,  1909,  and  the  auditor  has  allowed 
claimant  pay  for  the  full  period  of  twenty  days  allowed  for 
such  settlement. 
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Claimant  in  his  letter  of  appeal  states  his  claim  as  follows: 

"  The  only  thing  I  am  claiming  now  is  pay  from  February 
20,  1909,  until  March  19,  1909 — ^the  actual  time  consumed  in 
travel  necessary  to  carrjr  out  my  orders — and  I  base  my  claim 
on  article  1367,  Regulations  for  the  Government  of  the  Navy 
of  the  United  States,  1909." 

Paymasters'  clerks  in  the  navy  are  appointed  under  the 
authority  of  sections  1386, 1387,  and  1388  of  the  Revised  Stat- 
utes, The  law  only  authorizes  their  employment  under  cer- 
tain conditions,  and  their  employment  under  any  other  cir- 
cumstances is  unauthorized.  Unless  the  employment  of  a 
paymaster's  clerk  comes  within  one  of  the  provisions  of  said 
sections  he  is  not  entitled  to  the  pay  of  that  position,  although 
his  appointment  may  remain  unrevoked.  (33  MS.  CJomp, 
Dec,  1418,  June  27,  1905;  8  Comp.  Dec.,  230;  5  frf.,  272; 
4  id.,  283 ;  act  of  May  13, 1908,  35  Stat.,  128.)  The  pay  of  a 
paymaster's  clerk  ceases,  therefore,  upon  the  termination  of 
the  duty  of  the  paymaster  with  whom  he  was  appointed  to 
serve,  including  the  time  of  settling  accounts  after  detach- 
ment. 

Article  1367,  Navy  Regulations  of  1909,  cited  by  claimant, 
is  as  follows: 

"  When  a  pay  officer  is  detached  from  a  ship  abroad,  there- 
by involving  also  the  detachment  of  his  clerk,  the  pay  of  the 
latter,  without  commutation  of  rations,  shall  be  continued 
after  his  detachment  and  settlement  of  accounts  for  the  time 
necessary  to  enable  him  to  reach,  by  the  shortest  and  most 
direct  route,  the  place  in  the  United  States  which  he  left 
under  his  appointment." 

This  regulation  would  confer  upon  pajnmasters'  clerks 
an  additional  right  to  pay  to  that  given  them  by  the  law  as 
heretofore  construed,  supra.  A  regulation  to  be  valid  must 
be  consistent  with  the  statutes.  {Romero  v.  United  States^ 
24  Ct.  CI.,  331,  338.)  It  was  said  by  the  court  in  Symonds  v. 
United  States  (21  Ct.  CI.,  148, 152) : 

"  The  dispute  in  this  case  does  not  refer  to  a  matter  affect- 
ing the  mere  regulation  of  the  navy — ^something  which  must 
be  left  to  a  discretion,  a  mere  convenience,  that  tends  to  disci- 

{>line,  efficiency,  and  order  of  the  public  service — but  it  re- 
ates  to  the  pay  of  an  officer,  a  subject-matter  not  falling 
within  the  necessitv  of  an  *  order,  regulation,  or  instruction ' 
of  the  Secretary  ot  the  Navy." 
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I  am  of  opinion  that  article  1367,  Navy  Regulations  of 
1909,  is  not  consistent  with  the  law  and  can  not  have  the  effect 
to  authorize  the  pay  claimed  by  the  claimant  in  this  case. 
The  action  of  the  auditor  as  to  this  item  in  the  settlement  is 
therefore  affirmed. 


FAYXEVT  OP  BUKIAL  EXPENSES   OP  OPPICEES  AKB  EHLISTES 
XEK  OP  THE  AEXY  DYING  WITHIN  THE  UNITED  STATES. 

If  the  remains  of  officers  or  soldiers  dying  within  the  United  States 
are  not  claimed  by  -relatives  for  shipment  home  under  the  act 
of  March  4,  1909  (35  Stat,  1002),  but  are  Interred  at  place  of 
death  or  post  cemetery,  the  burial  expenses  should  be  paid  from 
the  appropriation  ''  Incidental  expenses,"  and  any  transporta- 
tion Involved  should  be  paid  from  appropriation  "Army  trans- 
portation." 

If  the  unclaimed  remains  of  officers  or  soldiers  dying  in  line  of  duty 
within  the  United  States  are  interred  in  a  national  cemetery  by 
designation  of  the  proper  authorities^  the  burial  expenses,  includ- 
ing transportation  involved,  should  be  paid  from  appropriation 
"  Bringing  home  the  remains,"  etc. 

Where  immediate  shipment  of  remains  of  officers  and  soldiers  dying 
in  line  of  duty  within  the  United  States  is  impossible,  and  inter- 
ment is  made  at  place  of  death  or  at  post  cemetery,  and  remains 
are  subsequently  disinterred  and  shipped  home  under  authority 
of  the  Secretary  of  War,  the  expenses  thereof,  including  the  cost  of 
disinterment  and  transportation,  are  payable  from  appropriation 
"Bringing  home  the  remains,"  etc. 

The  act  of  March  4,  1909  (35  Stat.,  1002),  Is  applicable  only  in  the 
cases  of  officers  and  enlisted  men  dying  on  or  after  July  1,  1909, 
in  the  fiscal  year  1910. 

Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  July  30,  1909: 
By  your  authority  I  have  received  a  communication,  dated 
the  2d  instant,  from  the  Quartermaster-General  of  the  Army, 
requesting  my  decision  upon  the  following  questions  pre- 
sented by  him : 

"  By  authority  of  the  Secretary  of  War  I  have  the  honor 
to  invite  attention  to  the  following  acts,  to  wit : 

"  Sundry  civil  act  approved  March  4, 1909  (35  Stat.,  1002), 
fiscal  year  1910,  under  the  heading  '  National  cemeteries : ' 

" '  Bringing  Home  Remains  of  Officers  and  Soldiers 
WHO  Die  Abroad  :  To  enable  the  Secretary  of  War,  in  his  dis- 
cretion, to  cause  to  be  transpprted^to  their  homes,  or  to  such 
national  cemeteries  as  may  be  designated  by  proper  authori- 
ties, the  remains  of  officers  and  enlisted  men  of  the  army  who 
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die  in  line  of  duty,  including  civilian  employees  of  the 
armv  in  the  employ  of  the  War  Department  who  die  abroad 
(inclusive  of  Alaska)  and  officers  or  enlisted  men  or  civilian 
employees  of  the  army  who  die  on  army  transports,  fifty 
thousand  dollars,' 

"Army  appropriation  act  approved  March  3,  1909  (35 
Stat.,  743),  nscal  year  1910,  unaer  the  heading  'Incidental 
expenses :' 

" '  Expenses  of  the  interment  of  officers  killed  in  action  or 
who  die  when  on  duty  in  the  field,  or  at  military  posts  or  on 
the  frontiers,  or  when  traveling  under  orders,  and  of  non- 
commissioned officers  and  soldiers;  and  in  all  cases  where 
such  expenses  would  have  been  lawful  claims  against  the 
Government,  reimbursement  may  be  made  of  expenses  here- 
tofore or  hereafter lincurred  by  individuals  of  burial  and 
transportation  of  remains  of  officers,  including  acting  as- 
sistant surgeons,  not  to  exceed  the  amount  now  allowed  in 
the  cases  of  officers,  and  for  the  reimbursement  in  the  cases 
of  enlisted  men  not  exceeding  the  amount  now  allowed  in 
their  cases,  may  be  paid  out  of  the  proper  funds  appro- 
priated by  this  act,'  etc. 

"A  decision  is  recjuested  on  the  following  points : 

"  1.  If  the  remains  of  an  officer  or  soldier  dying  within 
the  United  States  are  not  claimed  hj  the  nearest  relative  for 
shipment  home  under  the  first-mentioned  act  and  are  there- 
fore interred  at  the  place  of  death  or  at  a  post  cemetery, 
which  of  the  above-mentioned  appropriations  should  bear 
the  burial  expenses ;  and  in  case  any  transportation  is  involved 
in  connection  with  such  interment,  should  the  cost  of  ship- 
ment be  paid  from  the  first-mentioned  appropriation  or  from 
'Army  transportation  ? ' 

"  2.  If  the  unclaimed  remains  of  an  officer  or  soldier  dying 
within  the  United  States  are  interred  in  one  of  the  several 
'  national  cemeteries '  that  are  regularly  used  for  burials  from 
near-by  military  posts  (e.  g.,  Cypress  Hills  National  Ceme- 
tery, at  Brooklyn,  N.  Y.,  is  the  regularly  prescribed  place  of 
interment  of  soldiers  dying  at  the  military  posts  in  the  im- 
mediate vicinity  of  New  York,  in  lieu  of  establishing  separate 
cemeteries  on  each  post  reservation),  which  of  the  above- 
mentioned  appropriations  should  bear  the  expenses  of  pre- 
paring and  incasing  the  remains  for  interment  f  Also,  should 
the  cost  of  transporting  the  remains  from  the  post  at  which 
the  death  occurred  to  said  '  national  cemetery,'  used  as  the 
regular  place  of  interments  for  said  post,  be  paid  from  the 
first-mentioned  appropriation  or  from  'Army  transporta- 
tion?' 

"  3.  In  the  case  of  an  officer  or  soldier  dying  within  the 
United  States,  if  immediate  shipment  of  the  remains  is  im- 
possible and  their  interment  at  the  place  of  death  or  at  a 
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post  cemetery  becomes  necessary,  which  may  be  due  to  the 
cause  of  death,  inability  to  properly  prepare  the  remains  for 
shipment,  or  to  determine  wnetner  the  decedent  died  '  in  line 
of  duty,'  or  to  conmiunicate  with  the  nearest  relative,  etc., 
can  such  remains  be  subsequently  disinterred  and  shipped 
home  from  the  first-mentioned  appropriation  ?  Attention  in 
this  connection  is  invited  to  your  decision  of  June  7, 1904,  in 
the  Delcy  L,  Porter  case. 

"  4.  Where  the  death  of  an  officer  or  enlisted  man  occurred 
prior  to  July  1,  1909,  when  the  first-mentioned  act  became 
effective,  can  the  cost  of  transporting  such  remains  to  the 
soldier's  former  home  be  paid  from  such  appropriation  pro- 
vided the  expenses  of  disinterment  and  preparation  for  ship- 
ment be  paid  by  private  parties?  Two  applications  have 
been  received  by  this  office  for  the  shiffment  of  remains  of 
soldiers  who  died  in  this  country  prior  to  July  1,  1909,.  hence 
this  request  for  a  decision  of  this  point. 

''A  decision  on  the  first  three  points  above  mentioned  is  re- 
quested for  the  information  and  guidance  of  this  department 
in  issuing  instructions  on  the  subject.'' 

The  answer  to  the  several  questions  submitted  depends 
upon  the  construction  to  be  given  the  act  of  March  4,  1909, 
supra.  The  language,  "  Bringing  home  remains  of  officers 
and  soldiers  who  die  abroad,"  found  in  that  act,  would  indi- 
cate that  the  act  was  intended  to  apply  only  in  the  cases  of 
officers  and  soldiers  who  die  outside  of  the  United  States* 
This  language,  however,  is  in  the  nature  of  a  title  to  said 
provision  of  the  act,  and  unless  the  body  of  the  act  is  doubtful 
or  ambiguous,  it  can  not  control  or  vary  the  provisions 
contained  in  the  body  of  the  act. 

It  is  my  opinion  that  the  language  of  the  provision  is  not 
of  doubtful  meaning,  and  that  said  provision  is  broad  and 
comprehensive  enough  to  include  the  officers  and  enlisted 
men  of  the  army  who  die  in  line  of  duty  within  as  well  as 
outside  of  the  United  States. 

The  act  is  a  beneficial  one  and  must  be  liberally  construed. 

Tlie  construction  here  given  finds  support  in  the  adoption 
by  Congress  of  the  recommendation  of  the  Quartermaster- 
General  of  the  Army  that  the  sum  of  $50,000  be  appropriated, 
which  was  $22,500  in  excess  of  the  appropriation  for  the 
previous  year,  and  which  excess  the  Quartermaster-General 
stated  was  to  cover  the  extra  cost  of  shipping  home  the  re- 
mains, entirely  at  government  expense,  of  officers  and  en- 
listed men  who  may  die  in  the  United  States  as  well  as  those 
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who  die  abroad.  (See  Estimates  of  Appropriation,  1910, 
pp.  440,  441,  and  Hearings  before  subcommittee  of  House 
CcMnmittee  on  Appropriations,  in  charge  of  sundry  civil 
appropriation  bill  for  1910,  p.  836.) 

Answering  the  questions  submitted  in  their  order,  I  am  of 
opinion : 

1.  The  burial  expenses  of  the  officers  and  enlisted  men 
specified  in  the  first  question  should  be  paid  from  the  appro- 
priation for  ".  Incidental  expenses,^  and  if  any  transportation 
is  involved  in  connection  with  their  interment,  it  should  be 
paid  from  the  appropriation  for  "Army  transportation." 
(See  par.  165,  Army  Regulations,  1908.) 

2.  The  burial  expenses,  including  the  cost  of  transportation 
involved  in  their  interment,  in  the  cases  of  the  officers  and 
enlisted  men  specified  in  the  second  question  who  die  in  line 
of  duty  and  are  buried  in  a  national  cemetery  by  designation 
of  the  proper  auth<Hrities,  should  be  paid  from  the  appropria- 
tion made  by  the  act  of  March  4,  1909,  mpra^  for  "  Bringing 
home  the  remains,"  etc. 

3.  In  the  cases  of  the  officers  and  enlisted  men  specified  in 
third  question  who  die  in  line  of  duty  and  are  temporarily 
buried  at  the  place  of  death  or  in  a  post  cemetery  and  whose 
remains  are  subsequently  disinterred  and  shipped  home,  under 
the  authority  of  the  Secretary  of  War,  the  expense  thereof, 
including  the  cost  of  disinterment  and  transportation,  are 
payable  from  the  appropriation  made  by  the  act  of  March  4, 
1909,  supra,  for  "Bringing  home  the  remains,"  etc.  (See 
decision  in  the  case  of  Delcy  L.  Porter,  29  MS.  Comp.  Dec., 
928,  decided  June  7, 1904.) 

4.  That  part  of  the  act  of  March  4,  1909,  »upra,  is  found 
in  a  fiscal  year  appropriation  act;  it  is  prospective  in  its 
operation  and  speaks  fr<Hn  July  1,  1909,  the  date  it  became 
effective,  and  it  is  applicable  only  in  the  cases  of  officers  and 
enlisted  men  dying  on  and  after  July  1,  1909,  in  the  fiscal 
year  1910.  I  do  not  think  that  the  cost  of  transportation  of 
officers  and  men  specified  in  fourth  question  is  payable  from 
the  appropriation  made  by  the  act  of  March  4,  1909,  supra. 
The  question  whether  the  expense  of  transporting  the  remains 
of  officers  and  enlisted  men  djring  prior  to  July  1,  1909,  is 
payable  from  a  previous  appropriation  for  such  purpose  is 
not  presented  and  is  not  decided. 
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PATMEST  OF  EXflUHIES  ncnmSD  BT  POST-OFFICE  IHBPXCTOKS 
n  EEAEEESTIVG  ESCAPED  FEIS0HES8. 

Tbe  expenses,  aside  from  persoiual  trarelins  expenses,  of  a  post-office 
inspector  incturred  in  miresting  a  prisoner  after  his  escape  from 
Jail  after  bein^:  placed  tlierein  bj  a  United  States  marshal,  and 
prior  to  his  redeliTerj  into  the  cnstodj  of  the  proper  officers,  snch 
as  printing  circulars  descriptive  of  the  prisoner,  are  chargeable 
a^inst  the  appropriation  for  the  apprehension  of  criminals 
charged  with  crimes  against  the  postal  serrice.  whether  or  not 
sQch  fugitive  was  indicted  or  convicted  prior  to  his  escape. 

CuapitroUer  Traeewell  t»  the  Pastaaster-QcBaml,  JaJy  SO,  1809: 
I  luiTe  receiTed  your  letter  of  the  23d  insUnt,  as  follows : 

-  I  have  rweired  a  letter  from  a  post-<^ke  inspector  in 
which  he  requests  authority  to  include  in  his  expense  account 
an  item  of  $13.o0  expended  by  him  for  printing  3,000  circu- 
lars descriptive  of  iTarber  \Ii¥>r?,  a!**ts  "Tennessee  Dutch,' 
who  escaped  from  the  jail  at  Greenville,  S.  C,  April  3,  1909, 
after  bein^  placed  therein  by  a  United  States  marshal,  being 
under  indu^tment  for  burglary  of  the  post-offices  at  Seneca 
and  Pelzer,  S.  C,  November  14  and  December  2,  1907, 
respectively. 

*•  These  circulars  were  prepared  and  circulated  in  an  effort 
to  aoprehend  the  fugitive, 

•*  I  have  also  recelveil  a  letter  from  the  inspector  recom- 
mending that  the  IVpartment  of  Justice  be  requested  to  offer 
a  special  reward  for  Garber  Moores  apprehension.  This 
letter  was  transmitteii  to  the  Attorney-General  under  date  of 
June  W,  and  a  letter  from  the  Acting  Attorney-General, 
dated  Julv  S,  advises  that  a  special  reward  of  $200  has  been 
authorizeii. 

**As  similar  conditions  freipiently  arise,  I  beg  to  request  an 
advisory  opinivm  as  to  the  following: 

-  1.  Is  it  permissible  for  a  post-office  inspector  to  assume 
any  expense,  asi*.Ie  frv>ui  per^nial  traveling  expenses,  in 
efftvting  a  rearrest,  or  f*^r  trarsix>rtation  and  maintenance  of 
a  prisi^ner  ohanrevl  wiih  a  violation  of  the  p*>stal  laws,  after 
hi<  formal  arrest  by  a  l>atevl  States  niarshal,  or  hi<  deputy* 
in  whi>j^  oustixly  he  was  at  the  lime  of  his  escape* 

*•  2.  Can  <tioh  exj^nni^es  !v  a^'uuevl  by  a  p^xt-^^rEvv  inspector 
if  t!ie  fiiiriiive  was  not  iiAricttd  prior  to  his  ^^*ape  from  a 
jail,  or  Si>uie  ^^lier  pI:Kv  of  «lo:e:;t:tiTu  wV.erein  he  had  been 
pla-v  1  by  a  Unites!  States  ir.ai>hal  or  h:<  »Upiity  ? 

•"  ^^.  C"an  -iioh  exj^nse^  Iv  a<si;nie\l  by  a  [x>^ -office  inspector 
if  liie  f  iiritive  was  irAlioitnl  but  mn  ivnviotevi  prior  to  his 
»<*^aiH*  fnMn  jail  or  Si^iiie  ot::er  pla^v  of  vletention  wherein  he 
li.il  l»v:i  pla«v«i  :\v  a  l'r.i:e-l  Statr^s  ir.ar-I:al  or  h;<  deputy* 

*•  4.  Can  -r,.  h  ex[H r:-*-^  ?«e  a--^.!!uu  ^v  a  ;>i>-t-*  rr  e  itisfiector 
if  tLe  f  liritive  wa-  «N'r:vi.;ttrl  pri«>r  t»»  hi-  e^*atv  from  a  jail. 
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or  some  other  place  of  detention,  wherein  he  had  been  placed 
by  a  United  States  marshal,  or  his.  deputy,  or  from  a  peni- 
tentiary wherein  he  was  serving  a  sentence  ? 

"  5.  In  the  event  it  is  permissible  for  a  post-office  inspector 
to  assume  such  expenses,  can  the  simi  involved  be  charged  to 
the  appropriation  '  For  traveling  expenses  of  inspectors  with- 
out per  diem  allowance,  inspectors  in  charge,  and  the  chief 
post-office  inspector,  and  expenses  incurred  by  inspectors  not 
covered  by  per  diem  allowance,  thirty-five  thousand  dollars  ?  ^ 
(Act  of  Mar.  1, 1909,  35  Stat.,  661.) 

**  6.  Can  expenses,  of  the  character  mentioned,  be  charged 
to  the  fund  of  $5,000  to  be  expended  in  the  discretion  of  the 
Postmaster-General,  provided  for  in  the  appropriation  act 
which  reads :  '  For  payment  of  rewards  for  the  detection, 
arrest,  and  conviction  of  post-office  burglars,  robbers,  and 
highway  mail  robbers,  twenty  thousand  dollars:  Provided^ 
That  of  the  amount  herein  appropriated  not  to  exceed  five 
thousand  dollars  may  be  expended  in  the  discretion  of  the 
Postmaster-General  for  the  purpose  of  securing  information 
concerning  violations  of  the  postal  laws,  and  for  services  and 
information  looking  toward  the  apprehension  of  criminals?' 
(35  Stat.,  661.) 

"  This  department  will  appreciate  an  early  reply,  in  order 
that  instructions  may  be  issued  to  inspectors  relative  to  the 
points  raised." 

The  annual  appropriations  for  the  Postal  Service  for  sev- 
eral years  past  have  carried  an  appropriation  under  the  head 
of  "  Payment  of  rewards,"  a  portion  of  which  the  Postmaster- 
General  is  authorized  to  expend  in  his  discretion  '^  for  the 
purpose  of  securing  information  concerning  violations  of  the 
postal  laws,  and  for  services  and  information  looking  toward 
the  apprehension  of  criminals."     I  think  the  term  "  crimi- 
nals "  as  herein  used  is  to  be  understood  as  having  reference 
to  persons  charged  with  crimes  against  the  postal  service,  and 
under  this  view  of  the  case  the  discretion  of  the  Postmaster- 
General  in  expending  the  amount  provided  under  the  appro- 
priation, supra  J  for  the  apprehension  of  criminals  is  not  af- 
fected by  the  fact  that  the  alleged  criminal  is  an  escape^! 
prisoner,  either  before  or  after  indictment  or  conviction.    The 
general  nile  relative  to  the  authority  exercised  by  a  special 
class  of  officers  in  the  arrest  of  persons  for  violations  of  tlic 
laws  of  the  United  States  is  stated  in  8  Comp.  Dec,  127,  an<l 
reaffirmed  in  11  Comp.  Dec,  753,  as  follows: 

"  It  is  generally  understood,  and  so  held,  that  in  all  cases 
where  authority  is  exercised  by  a  special  class  of  officers  in 
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the  arrest  of  persons  for  violations  of  the  laws  of  the  United 
States  all  expenses  incident  to  such  arrests  are  defrayed  by 
the  Government  and  paid  out  of  appropriations  made  for 
certain  purposes,  and  not  until  prisoners  come  into  the  cus- 
tody of  the  United  States  marshal  by  virtue  of  a  duly  recog- 
nized authority  can  it  be  said  that  a  judiciary  appropriation 
may  be  available  for  the  payment  of  such  expenses/' 

If  the  Postmaster-General  may  assume  the  cost  of  trans- 
portation and  maintenance  of  a  person  arrested  by  his  in- 
spectors for  violation  of  the  postal  laws  prior  to  his  delivery 
into  the  custody  of  a  United  States  marshal,  I  see  no  reason 
why  he  may  not  assume  such  expenses  in  rearresting  a  pris- 
oner after  his  escape  from  jail  or  penitentiary  and  prior  to  his 
redelivery  into  the  custody  of  the  proper  officer.  Subject  to 
the  foregoing,  therefore,  I  have  the  honor  to  answer  ques- 
tions 1,  2,  3,  4,  and  6  in  the  affirmative.  In  view  of  the  con- 
clusion herein  reached,  the  answer  to  question  5  is  necessarily 
in  the  negative. 

With  reference  to  your  specific  question  relative  to  the 
expenditure  incurred  by  a  post-office  inspector  in  printing 
descriptive  circulars  announcing  the  escape  from  jail  of  a 
prisoner  under  indictment  for  post-office  burglary,  there 
appears  to  be  no  doubt  that  said  expense  was  incurred  ''  for 
services  and  information  looking  toward  the  apprehension 
of  criminals,"  and  if  authorized  or  approved  by  you,  the  cost 
thereof  is  a  proper  charge  against  said  appropriation  for 
the  apprehension  of  criminals. 


PATXEHT  OF  ZHDEXKITT  FOE  EEOIBTEEED  AETICLES  LOST  IN 
UTTEENATIOHAL  KAILS. 

The  provision  of  article  8,  section  1,  of  the  Universal  Postal  Conven- 
tion for  an  indemnity  of  50  francs  for  the  loss  of  registered  arti- 
cles in  the  international  mails  does  not,  in  view  of  the  act  of 
March  1,  1900  (35  Stat.,  668),  making  an  appropriation  for  pay- 
ment of  a  limited  indemnity,  impose  upon  the  United  States  an 
obligation  to  pay  the  full  amount  of  50  francs,  or  $10,  regardless 
of  the  value  of  the  lost  article,  as  construed  by  the  International 
Bureau  of  the  Universal  Postal  Union. 

The  Indemnity  should  be  paid  according  to  the  ascertained  value  of 
the  lost  article,  subject  to  the  limitation  of  50  francs. 
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Coa^trolter  Traoewell  to  the  Postmaster-Oeneral,  Aus^itt  2,  1909: 

I  am  in  receipt  of  your  communication  of  July  24,  1909, 
as  follows : 

"  Article  8,  section  1,  of  the  Universal  Postal  Convention, 
reads  as  follows: 

"  'In  case  of  the  loss  of  a  registered  article,  except  in  cases 
beyond  control,  the  sender,  or,  at  the  request  of  the  sender, 
the  addressee,  is  entitled  to  an  indemnity  of  fifty  francs.' 

"  The  International  Bureau  of  the  Universal  Fostal  Union 
interprets  this  section  as  meaninjg  that  the  full  50  francs  is 
to  be  paid  in  each  case  where  a  loss  occurs  under  the  condi- 
tions prescribed,  irrespective  of  the  value  of  the  contents  of 
the  article.  The  other  countries  of  the  union  generally 
place  the  same  interpretation  upon  the  provision,  except 
Canada,  which,  as  will  be  seen  from  inclosed  copy  of  letter 
dated  the  18th  instant,  maintains  the  same  position  as  the 
United  States — ^that  is,  that  indemnity  will  be  paid  only  in 
the  amount  of  the  established  value  of  such  an  article,  within 
the  fixed  limit  of  50  francs.  This  attitude,  assumed  by  the 
United  States  and  subscribed  to  by  Canada,  is  based  upon 
and  is  in  accordance  with  your  decision  on  the  subject. 

^'Although  the  position  of  this  department  has  been  stated, 
and  reiterated,  to  the  International  Bureau  and  to  several 
countries  of  the  union  with  which  the  issue  has  arisen  as  a 
result  of  actual  cases,  the  replies  and  observations  received 
indicate  dissatisfaction  and  appear  by  inference  to  voice  a 
demand  that  the  United  States  abide  by  the  terms  of  the 
convention  on  this  subject  as  they  have  been  interpreted  by 
the  bureau  and  these  countries. 

^'  In  its  argument  to  substantiate  the  correctness  of  its  atti- 
tude the  International  Bureau  shows  that  this  question  of 
the  amount  to  be  paid  in  each  case  was  debated  at  the  con- 
vention of  Rome,  and  the  view  adopted  that  50  francs  diould 
be  paid  irrespective  of  the  value  of  the  article. 

'^  In  order  to  ^ve  you  a  more  definite  idea  of  the  nature  of 
the  communications  received  I  quote  the  translation  of  one 
from  the  Italian  postal  administration,  dated  June  30,  1909: 

" '  In  reply  to  your  communication  No.  9673-A  of  June  10, 
1909,  it  is  to  be  observed  that  your  department  has  adhered 
to  the  Universal  Postal  Convention  of  Kome,  which  does  not 
make  any  distinction  between  registered  articles  with  or 
without  value,  and,  therefore,  in  case  of  loss,  the  provisions 
of  article  8  of  the  principal  convention  are  applicable. 

'* '  The  decision  of  the  Comptroller  of  the  United  States 
Treasury  is  of  no  value  whatever  with  the  Universal  Postal 
Union,  and,  therefore,  you  will  please  remit  to  this  office  the 
sum  of  50  lires  by  way  of  indemnity  for  the  loss  in  your 
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service  of  registered  letter  No.  171,  mailed  at  Villalatina, 
ItalyJ 

"  There  is  also  inclosed  a  copy  of  letter  addressed  to  Canada 
by  the  director  of  the  International  Bureau  at  Berne,  a  copy 
of  which  he  sent  this  department  on  June  8,  1909,  as  applic- 
able to  the  position  of  this  country,  as  well  as  to  that  of 
Canada. 

'^  In  view  of  these  objections,  and  also  because  of  an  indi- 
rect,  although  unauthenticated,  intimation  that  the  matter 
may  be  taken  up  through  diplomatic  channels  by  the  coun- 
tries protesting  against  the  attitude  of  the  United  States,  it 
is  deemed  appropriate  to  advise  you  of  the  situation  and  to 
request  you  to  review  your  previous  decision  on  this  point  in 
the  light  of  these  developments  and  to  advise  me  further. 
If  the  position  this  department  has  been  compelled  to  take 
in  view  of  your  decision  is  to  be  maintained,  it  should  be 
strongly  fortified  because  of  the  international  aspect  of  the 
case.'" 

The  question  presented  has  been  submitted  to  me  hereto- 
fore, and  has  been  decided  to  the  effect  that  indemnity  should 
be  paid  in  the  ascertained  value  of  the  article  lost  in  the 
international  mails,  subject  to  the  limitation  of  50  frahcs 
fixed  by  article  8,  section  1,  of  the  Universal  Postal  Conven- 
tion. (14  Comp.  Dec,  759;  47  MS.  Comp.  Dec.,  710,  Nov.  3, 
1908.) 

I  adhere  -to  those  decisions  because  I  believe  the  questions 
are  answered  correctly  therein,  and  the  right  principle  an- 
nounced. For  your  information  the  following  is  submitted  as 
tending  to  support  the  views  set  forth  in  the  above  decisions : 

Postal  Union  conventions  or  treaties  are  agreements  entered 
into  with  foreign  countries  in  pursuance  of  the  provisions  of 
section  398,  Revised  Statutes. 

Article  8,  section  1,  of  the  convention  in  reference,  quoted 
above,  provides  an  indemnity  of  50  francs  for  the  loss  of  a 
registered  article.  Said  provision  is  not  self -operative,  be- 
cause no  power  is  conferred  upon  the  representatives  of  the 
United  States  to  said  convention  to  make  the  necessary  appro- 
priation to  carry  it  into  effect.  Until  Congress  makes  the 
necessary  appropriation  to  effectuate  the  terms  of  the  treaty 
it  is  not  perfect.  It  was  held  in  Turner  v.  American  Baptist 
Missionary  Union  (5  McLean,  347)  that  where  a  treaty  stipu- 
lates for  the  payment  of  money  for  which  an  appropriation 
is  required  it  is  not  operative  in  the  sense  of  the  Constitution. 
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"  Every  foreign  government  may  be  presumed  to  know  that 
so  far  as  the  treaty  stipulates  to  pay  money  the  legislative 
sanction  is  required."  Congress  made  an  appropriation  for 
this  purpose  for  the  fiscal  year  1910  (35  Stat.,  668),  as 
follows : 

"  For  payment  of  limited  indemnity  for  the  loss  of  regis- 
tered articles  in  the  international  mails,  ten  thousand  dollars." 

Does  '"limited  indemnity,"  as  used  in  said  act,  mean  the 
same  thing  as  a  flat  indemnity  of  50  francs,  or  $10,  regardless 
of  the  value  of  the  lost  article,  which,  it  is  contended,  is  car- 
ried by  the  said  Postal  Union  treaty  ?  I  think  not.  "  Lim- 
ited indemnity  "  has  with  us  a  well-established  meaning,  that, 
subject  to  a  maximum  limitation  fixed  by  law,  indemnity 
will  be  paid  for  losses  according  to  value.  I  think  Congress 
so  intended  by  the  use  of  these  words.  Moreover,  the  very 
word  indemnity  carries  with  it  the  idea  of  making  whole  and 
not  the  idea  of  the  assessment  of  a  fine  or  penalty,  regardless 
of  injury  or  damages.  Congress  has  not  appropriated  to 
pay  fines  or  penalties  regardless  of  damages  or  injury,  but  to 
indemnify  losers  up  to  the  maximum  amount  provided  by 
the  treaty,  viz,  50  francs.  A  different  construction  placed 
upon  this  appropriation  would  but  invite  the  sending  of 
worthless  articles  through  the  mail,  with  the  assurance  that 
such  sender  would  be  paid  50  francs  if  such  worthle&s  article 
was  lost;  in  other  words,  our  Government  pay  a  fine  of  50 
francs  for  the  loss  of  a  package  having  no  value.  I  am  not 
prepared  to  adopt  such  construction. 

The  contention  that  we  may  not  invoke  domestic  regula- 
tions to  aid  in  the  construction  of  the  terms  of  the  Postal 
Union  Convention  is,  perhaps,  true;  yet  the  fact  remains  that 
we  can  not  yield  to  the  treaty-making  power,  or  its  tribunals, 
the  right  to  construe  or  apply  our  own  appropriation  acts. 
Until  such  time  as  Congress  may  see  fit  to  change  the  law 
•  making  appropriation  in  support  of  article  8,  section  1,  of 
the  convention  strictly  in  accordance  with  the  construction 
placed  up>on  said  article  by  the  International  Bureau  of  the 
Universal  Postal  Union,  I  can  not  see  my  way  clear  to  depart 
from  the  construction  I  have  placed  upon  the  appropria- 
tion providing  for  the  payment  of  "  limited  indemnity  "  for 
the  loss  of  registered  articles  in  the  international  mails. 
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PATH SHT  OF  VALTHB  OF  HO&SE  KILLED  WHILE  IH  P088B8SI0V  OF 
THE  TTHITED  STATES  THf  DEE  A  CONX&ACT. 

Where  a  contract  for  the  hire  of  horses  proTldes  that  the  United 
States  shall  ''exercise  ordinary  care"  of  the  horses  hired  there- 
under and  one  of  said  horses  Is  killed  while  in  the  possession  of 
the  United  States,  the  payment  of  Its  reasonable  value  is  au- 
thorized, If  it  be  ascertained  as  a  tact  that  the  United  States 
did  not  take  ordinary  care  of  the  horse,  resulting  in  its  death. 

Anlf  tant  Comptroller  mteheU  to  the  Secretary  of  the  Interior,  August 
8,  1909: 

I  am  in  receipt  of  a  c(»nmunication  from  you,  dated  July 
21, 1909,  as  follows: 

"  Under  date  of  January  8,  1909,  a  contract  was  made  be- 
tween the  United  States  and  Henry  L.  Hecox,  of  Natchez, 
Wash.,  in  connection  with  the  Yakima  (Tieton)  project, 
Washington,  whereby  the  contractor  a^ed  to  hire  to  the 
United  States  certain  horses  with  equipment  and  harness. 
It  is  provided  that  the  United  States  shall  provide  feed  for 
said  animals  and  otherwise  exercise  ordinary  care  for  the 
same  while  in  possession  of  the  engineer  (copy  of  contract 
herewith). 

^^  On  the  night  of  April  28,  1909,  one  of  these  horses  was 
stabled  in  the  bam  of  the  United  States  at  Camp  1,  Tieton 
project.  The  floor  of  this  bam  was  somewhat  elevated  above 
the  ground,  about  2  feet,  at  the  end  at  which  the  horse  was 
standing.  In  some  manner,  unknown,  the  horse  fell  through 
the  side  of  the  bam  and  hung  itself.  When  found,  the  posi- 
tion of  the  horse  showed  that  it  had  been  choked  to  death  by 
the  halter. 

"  The  facts  as  stated  seem  to  indicate  that  the  stable  was 
not  sufficiently  secure  in  its  construction  for  the  safety  of  the 
animals.  There  is  a  possibility  that  this  horse  was  of  such 
an  intractable  nature  that  it  forced  or  kicked  its  way  through 
the  side  of  the  barn.  However,  no  facts  have  been  submitted 
which  would  lead  to  this  conclusion. 

"Therefore,  there  is  a  prima  facie  case  that  the  accident 
was  due  to  the  improper  construction  of  the  bam,  especially 
in  view  of  the  elevation  above  the  ground  on  tiie  side  on 
which  the  horse  was  tied. 

"  Mr.  Hecox  has  presented  a  claim  for  repayment  for  the 
value  of  the  horse  in  the  sum  of  $185.  The  claim  is  substan- 
tiated by  the  statements  of  the  engineers  in  charge  of  the 
work,  w^ho  recommend  that  the  claim  he  allowed  as  presented. 

"  In  view  of  the  above  facts,  it  is  desired  that  an  advance 
decision  be  rendered  bv  your  office  as  to  the  propriety  of  pay- 
ing Mr.  Hecox  the  value  of  the  horse  lost  under  the  circum- 
stances above  set  forth." 
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The  contract  trmnsmitted  omtaiDS  the  fcJlowing  provision : 

^  The  engineer  figre^  to  provide  feed  for  said  aniiiials  and 
otherwise  exercise  ordinaiy  caie  while  the  same  are  in  his 
possession;  but  it  is  expressly  understood  that  the  engineer 
will  not  be  respcmsible  for  the  loss  of,  or  injury  to,  said 
animals  caused  oy  live-stock  diseases.'' 

Under  the  contract,  and  under  the  general  law  of  bail- 
ments, it  was  the  duty  of  the  United  States  to  have  exercised 
ordinary  care  of  the  animals  while  in  its  possession.  For 
lack  of  said  ordinary  care  or  for  ordinary  negligence  it  is 
liable  thereunder  to  the  contractor  in  damages.  (45  MS. 
Comp.  Dec,  592,  602,  April  24,  1908;  United  States  v.  Bost- 
wick,  94  U.  S.,  53,  66;  United  States  v.  Tukers,  60  Fed.  Rep., 
641 ;  United  States  v.  Campbell^  10  trf.,  816,  821 ;  Cooke  et  al. 
V.  United  States,  91  U.  S.,  389,  396.) 

The  United  States  did  not  thereunder,  however,  become 
an  insurer  of  the  animals  or  liable  for  their  loss  by  death 
if  brought  about  by  unforeseen  or  imexpected  causes  not 
naturally  to  be  expected,  and  which  could  not  have  been 
guarded  against  by  reasonable  foresight.  {Fairmont  Coal 
Co.  V.  Jones  db  Adams  Co.,  134  Fed.  Rep.,  711,  713.) 

In  determining  whether  or  not  the  United  States  exercised 
ordinary  care  it  is  material  to  know  the  manner  in  which 
the  horse  was  tied,  and  whether  there  is  anything  to  indicate 
that  the  manner  of  its  tying  contributed  to  its  death ;  whether 
the  stall  in  which  it  was  placed  had  previously  been  used  in 
stabling  it ;  whether  said  stall  had  been  used  for  a  long  period 
in  stabliDg  it  or  other  horses;  and  whether  it  had  proven 
adequately  sufficient  for  the  purpose  of  stabling  other  horses 
and  this  particular  horse  heretofore;  the  condition  of  the 
boards  and  manner  in  which  they  were  fastened  at  the  point 
it  fell  through  the  side  of  the  bam ;  how  the  bam  was  con- 
stracted,  and  whether  there  was  anything  in  manner  of  its 
construction  or  appearance  that  would  lead  a  reasonably 
prudent  man  to  suppose  that  this  particular  stall  was  an 
unsafe  place  in  which  to  stable  a  horse ;  whether  there  is  any- 
thing to  indicate  that  the  horse's  death  was  caused  by  its 
vicious  conduct;  and  whether  there  was  any  other  place  in 
which  this  horse  could  have  been  stabled  on  this  particular 
night 
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The  facts  stated  are  not  sufficient  to  enable  me  to  deter- 
mine whether  the  Government  is  liable  for  the  death  of  the 
horse.  The  question  of  what  caused  the  death  of  the  horse 
should,  in  my  opinion,  be  investigated  and  the  facts  more 
particularly  ascertained  if  possible.  If,  upon  such  investiga- 
tion, it  is  ascertained  that  the  Government  did  not  take  ordi- 
nary care  of  the  horse,  and  because  of  that  fact  the  death  of 
the  horse  resulted,  then  I  am  of  the  opinion  that  the  Govern- 
ment would  be  liable  for  the  reasonable  value  of  the  horse, 
to  be  fixed  and  determined  by  an  agreement  by  your  depart- 
ment with  the  claimant. 

If  payment  be  made  by  a  disbursing  officer  of  your  depart- 
ment, said  officer  becomes  responsible  for  the  correct  ascer- 
tainment and  sufficiency  of  the  facts  as  to  whether  the  United 
States  did  or  did  not  take  ordinary  care  of  the  horse.  If  he 
has  any  doubts  in  the  premises,  he  may  refuse  to  pay  and  let 
the  owner  of  the  horse  present  his  claim  to  the  auditor. 


PATXEHT  FOR  TBAHSPORTATION  OF  THE  OBOAVIZSD  lOLITU. 

The  organized  militia,  when  traveling  for  participation  In  the  encamp- 
ment, maneuvers,  and  field  Instruction  of  the  Regular  Army,  is 
included  in  the  term  "  troops  "  as  used  in  the  land-grant  act  of 
July  25,  1866  (14  Stat.,  241),  and  similar  acts,  and  payment  by 
the  United  States  for  transportation  of  the  members  of  such 
militia  is  subject  to  the  same  restrictions  under  said  land-grant 
acts  as  the  transportation  of  any  other  troops  for  or  by  the  United 
States. 

Decision  by  Comptroller  TraceweU,  August  3,  1909: 

The  Southern  Pacific  Company  appealed,  February  20, 
1909,  from  the  action  of  the  Auditor  for  the  War  Department 
in  settlement  dated  February  20,  1908. 

The  company  claimed  $391,40  for  the  transportation  from 
Ashland,  Oreg.,  to  Portland,  Oreg.,  and  return  of  38  men  of 
Company  B,  First  Separate  Battalion  of  the  Oregon  National 
Guard. 

The  auditor  disallowed  the  claim  in  accordance  with  my 
decision  dated  May  23,  1907  (41  MS.  Comp.  Dec.,  927),  the 
services  rendered  being  over  a  free  land-grant  line. 
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The  auditor's  action  was  affirmed  per  my  decision  of  June 
22,  1909,  The  company,  per  letter  dated  July  28,  1909, 
applied  for  a  reconsideration  of  said  decision. 

The  transportation  under  consideration  was  rendered  over 
the  line  of  the  Oregon  and  California  Railroad,  operated  by 
the  Southern  Pacific  Company,  and  is  subject  to  the  provision 
of  section  5  of  the  act  of  July  25, 1866  (14  Stat,  241) ,  that : 

"And  said  railroad  shall  be  and  remain  a  public  high- 
way for  the  use  of  the  Government  of  the  United  States, 
free  of  all  toll  or  other  charges  upon  the  transportation  of 
the  property  or  troops  of  the  United  States;  and  the  same 
shall  be  transported  over  said  road  at  the  cost,  charge,  and 
expense  of  the  corporations  or  companies  owning  or  operat- 
ing the  same  when  so  required  by  the  Government  of  the 
United  States.'* 

The  railroad  company,  in  accepting  the  benefits  of  the 
said  act,  accepted  the  conditions  thereof,  which  were  that 
said  railroad  should  be  a  public  highway  for  the  use  of  the 
United  States,  and  services  were  to  be  rendered  when  re- 
quired by  the  Government  of  the  United  States  for  the  trans- 
portation of  property  and  troops  of  the  United  States. 

The  property  of  the  United  States  which  is  to  be  trans- 
ported under  the  provisions  of  this  and  similar  acts  has  been 
held  to  include  not  only  the  property  owned  by  the  United 
States,  but  that  which  may  be  temporarily  in  the  control 
or  custody  of  the  United  States  as  well  as  the  authorized 
allowance  of  government  officers  when  traveling  on  official 
business.  In  short,  it  may  be  said  that  when  the  transporta- 
tion of  any  property  is  payable  by  the  Government  the 
property  is  considered  as  the  property  of  the  United  States 
within  the  meaning  of  the  land-grant  acts. 

It  has  been  held  that  the  term  "  troops  "  within  the  mean- 
ing of  said  acts  comprehends  the  entire  military,  including 
naval,  force  of  the  United  States — ^that  is,  the  army  and  navy 
and  all  parties  connected  therewith,  including  their  civilian 
employees  and  agents.  (See  20  Op.  Att.  Gen.,  14;  8  Comp. 
Dec.,  852;  7  frf.,  880,  and  references  therein  cited.) 

The  claimant  contends  by  a  lengthy  argument  that  the 
words  "  troops  of  the  United  States  "  can  mean  only  those 
troops  employed  in  the  service  of  the  United  States,  and  that 
the  Oregon  State  Militia  was  not  in  the  service  of  the  United 
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States ;  that  the  militia  does  not  become  troops  of  the  United 
States  until  actually  mustered  into  the  service  of  the  United 
States  after  being  called  forth  by  the  President  for  the  pur- 
pose of  executiog  the  laws  of  the  Union,  suppressing  insur- 
rections and  repellii^  invasions.  The  entire  argument,  with 
decisic»s  cited,  is  to  show  the  difference  between  the  militia 
and  the  Regular  Army  and  that  the  militia  has  not  the  status 
of  the  Begular  Army  until  mustered  into  the  service  of  the 
United  States. 

The  question  for  determination  is  not  the  distinction  be- 
tween the  militia  and  the  Eegular  Army,  but  whether  the 
militia  comes  within  the  designation  of  troops  as  contem- 
plated by  the  land-grant  acts  when  called  upon  to  participate 
and  act  with  the  Regular  Army,  as  in  this  instance,  under  a 
law  providing  therefor. 

It  is  not  necessary  that  the  troops  referred  to  in  the  act 
be  mustered  into  the  service  of  the  United  States.  If  the 
United  States  should  employ  any  foreign  troops,  it  would 
certainly  have  the  right  to  their  transportation  under  the 
same  conditions  as  its  own. 

The  term  "  troops  "  does  not  exclude  militia.  "  Troops  " 
is  defined  as  a  body  of  soldiers  of  any  or  indefinite  number, 
and  of  any  or  all  branches  of  the  service.  The  term  "  troops 
of  the  militia  "  is  mentioned  in  section  21  of  the  militia  act 
of  Janudry  21, 1903  (32  Stat.,  779).  The  troops  to  be  trans- 
ported under  the  provisions  of  the  land-gratit  acts  must 
therefore  refer  to  any  troops  for  which  the  United  States 
requests  and  pays  for  the  transportation  and  for  the  time 
being  have  the  status  of  regular  troops. 

Congress  has  the  power  to  provide  for  organizing,  arming, 
and  disciplining  the  militia  (Constitution,  art.  1,  sec.  8). 
In  pursuance  of  this  power  Congress  passed  an  "  act  to  pro- 
mote the  efficiency  of  the  militia  "  January  21, 1903  (32  Stat., 
776).  Section  15  of  the  aforesaid  act  authorizes  the  Secre- 
tary of  War  to  provide  for  participation  by  any  part  of  the 
organized  militia  in  the  encampment,  maneuvers,  and  field 
instruction  of  any  part  of  the  Begular  Army,  and  provides  in 
.such  cases  that  the  organized  militia  so  participating  shall 
receive  the  same  pay,  subsistence,  and  transportation  as  is 
provided  by  law  for  the  officers  and  men  of  the  Regular 
Army.     (See  also  act  of  May  27, 1908,  35  Stat.,  402.) 
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Section  31  of  aiid  act  prorides  for  furnishing  troops  of 
the  militia  so  encamped  amnmnition  for  instruction  in  fir- 
ing and  target  practice  under  direetkm  of  the  proper  officers 
of  the  army. 

The  act  of  June  12, 1906  (84  Stat.,  240),  provides  for  the 
payment  of  the  members  of  the  organized  militia  participat- 
ing in  the  eneampflftaat,  maneuvers,  and  field  instruction  of 
any  part  of  the  Begular  Army  from  the  date  of  leaving  the 
home  rendezvous  to  the  date  of  return  thereto. 

The  authorized  expenses  of  the  militia  participating  in 
maneuvers  with  tiie  Begular  Army,  as  set  fcMrth  above,  is 
payable  from  the  appropriation  for  ^  Eneampment  and  ma- 
neuvers, organized  miHtia."  The  aforesaid  appropriation  is 
made  for  paying  the  e^rpenses  of  the  organized  militia  which 
may  be  authorized  by  the  Secretary  of  War  to  participate  in 
such  encampment  as  may  be  established  for  the  field  instruc- 
tion of  the  troops  of  the  Begular  Army.  This  appropriation 
differs  from  the  appropriation  for  "Arming  and  equipping 
the  militia,"  which  is  required  by  law  to  be  apportioned 
among  the  several  States  and  Territories,  and  is  directiy  con- 
trolled by  them  within  certain  designated  limitations  (act 
of  June  22,  1906,  34  SUt.,  449). 

The  expenses  under  consideration  were  incurred  under  the 
orders  of  the  Secretary  of  War,  and  are  chargeable  to  and 
payable  by  the  United  States  from  an  appropriation  made 
specifically  for  training  the  militia  to  act  with  and  as  a  part 
of  the  Regular  Army  in  ordef  that  they  may  render  more 
effective  service  as  trained  soldiers  should  they  be  called  into 
the  active  service  of  the  United  States.  The  troops  of  the 
militia,  though  not  at  all  times  parts  of  the  Begular  Army, 
are  at  all  times  a  part  of  the  military  establishment  of  the 
United  States,  and  for  all  practical  purposes  a  part  of  the 
Regular  Anny  when  called  upon  to  participate  in  the  ma- 
neuvers provided  by  law,  and  are  transported  and  paid  as 
such. 

The  travel  required  or  provided  under  the  rules  of  the 
War  Department  is  therefore  as  troops  of  the  United  States 
within  the  meaning  of  the  land-grant  acts.  The  payment 
by  the  United  States  for  the  transportation  of  any  members 
of  the  organized  militia  is  subject  to  the  same  restrictions 
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under  the  tand-grant  acts  as  the  transportation  of  any  other 
troops  for  or  by  the  United  States. 

Upon  a  reconsideration  of  the  case,  my  previous  action  is 
affirmed,  for  the  reasons  herein  stated. 


SETTLEMENT  OF  CLAIKS  AGAINST  THE  UNITED  STATES  FOB  OC- 
CUPATION OF  PBIYATS  LAND  IN  THE  PHILIPPINE  ISLANDS. 

The  findings  of  a  board  organized  and  acting,  under  an  agreement 
between  the  commanding  general,  Philippines  Division,  United 
States  Army,  and  the  attorney  for  the  claimants,  for  the  purpose 
of  adjusting  claims  against  the  United  States  for  the  occupation 
of  certain  private  lands  In  the  Philippine  Islands  for  military 
purposes,  are  not  conclusive,  and  the  Secretary  of  War  is  author- 
ized to  determine  the  amounts  due  as  rents,  and  not  as  damages, 
for  the  lands  not  covered  by  lease,  and  payment  of  said  amounts, 
as  well  as  payments  of  the  amounts  due  for  the  leased  premises 
under  the  leases,  may  be  made  from  available  appropriations.  In 
no  event,  however,  where  the  lands  are  leased,  should  more  be 
paid  as  rents  than  the  rates  named  in  the  leases. 

ComptroUer  Traoewell  to  the  Secretary  of  War,  Aagnit  4,  1900: 

By  your  authority  I  am  in  receipt  of  a  letter  dated  July 
20, 1909,  from  the  Quartermaster-G#neral,  as  follows : 

"I  have  the  honor  to  submit  herewith  papers  relating  to 
certain  claims  against  the  United  States  for  the  occupation 
of  certain  private  lands  lying  within  the  military  reservation 
of  Camp  Bumpus,  near  Tacloban,  Leyte,  P,  I. 

"Occupancy  of  one  lot  of  these  lands  was  originally  by 
lease,  which  has  been  repudiated,  or  attempted  to  be  repudi- 
ated, by  the  administrator  of  the  estate  of  the  lessor.  The 
division  commander  also  directed  that  the  lease  be  waived 
in  considering  the  rental  to  be  paid. 

"As  will  appear  from  the  papers  herewith,  the  considera- 
tion to  be  paid  the  claimants  for  the  occupancy  of  the  lands 
in  question  by  the  United  States  has  several  times  been  inves- 
tigated, but  no  values  fixed  which  were  satisfactory  to  both 
sides.  The  last  effort  was  by  a  board  convened  by  Maj.  Gen. 
Leonard  Wood,  commanding  the  Philippines  Division,  under 
an  agreement  with  the  claimants,  represented  by  their  attor- 
ney, that  the  amounts  found  due  would  be  accepted  by  both 
parties. 

"  The  Secretary  of  War  now  desires  to  settle  these  claims 
in  accordance  with  the  findings  of  the  board  appointed  by 
Greneral  Wood  under  that  agreement,  in  so  far  as  funds  here- 
tofore appropriated   for  such   purposes  remain   available, 
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provided  payment  in  accordance  with  the  findings  of  the 
board  can  be  le^Uy  made. 

"  Your  decision  is  requested  as  to  whether  the  affreement 
between  General  Wood  and  the  attorney  for  the  claimants 
legally  obligates  the  United  States  and  authorizes  a  dis- 
bursing officer  to  pay  the  amounts  found  due  by  the  board 
appointed  in  accordance  with  the  agreement,  when  approved 
by  the  Secretary  of  War." 

To  understand  the  questions  submitted  it  is  necessary  to 
know  the  nature  of  the  Government's  possession  of  the  lands 
mentioned. 

General  Order  No.  34,  War  Department,  October  13, 1903, 
recites  that  by  order  dated  September  1,  1903,  of  the  Presi- 
dent, there  were  reserved  "  subject  to  private  rights  "  certain 
lands  in  the  Philippine  Islands  for  military  purposes,  among 
them  being  the  lands  in  question,  viz,  those  comprising  what 
is  known  as  Camp  Bumpus,  at  Tacloban,  in  the  Island  of 
Leyte.  The  papers  submitted  show  that  as  to  some  of  these 
lands  the  Government  took  possession  under  leases  from  the 
owners  at  fixed  rentals.  There  were  other  lands  also  occu- 
pied and  held  not  under  lease^  but  as  to  these  the  Govern- 
ment has  also  not  at  any  time  asserted  title. 

For  about  six  years  the  United  States  has  occupied  and 
used  these  lands,  "after  demolishing  the  dwellings  of  the 
inhabitants,  cutting  down  their  cocoanut  trees,  and  destroy- 
ing their  small  plantations  and  compelling  them  to  live  else- 
where." (See  report  of  Major-General  Wood,  U.  S.  Army, 
to  Secretary  of  War,  under  date  of  December  14,  1908.) 
Rents  have  been  paid,  it  appears,  on  only  one  parcel  of  the 
land,  and  on  that  for  only  a  portion  of  the  time  since  pos- 
session was  taken  by  the  Government 

Various  boards  of  army  officers  have  reported  on  the 
question  of  the  rents  that  should  be  paid  as  compensation  to 
the  owners  for  the  use  and  occupation  of  their  lands,  but 
none  of  the  reports  have  been  satisfactory  to  all  parties. 
The  last  report  was  made  by  a  board  organized  and  acting 
for  the  purpose  of  adjusting  the  claims  under  the  agreement 
referred  to  in  the  Quartermaster-General's  submission,  supra. 
This  agreement,  dated  February  13,  1908,  was  one  by  and 
between  the  attorney  of  the  owners  of  certain  occupied  lands 
and  General  Wood  "to  settle  all  differences  and  disputes 


Digitized  by  VjOOQ IC 


76  DECISIONS  OF  THE  COHPTBOtXEB. 

relating  to  the  damages  that  have  [had]  been  caused  claim- 
ants by  the  United  States  and  military  forces  occupying 
Camp  Bumpus,  and  all  rentals  for  lands  of  claimants  which 
have  been  occupied  by  the  military  forces,*'  in  accordance 
with  the  terms  that  should  be  agreed  upon  by  a  board  cchu- 
posed  of  persons  named  in  said  agreonent. 

This  last-mentioned  board  (the  so-called  "  Wood  Board  ") 
made  its  findings  of  the  amounts  due  to  the  Tarious  owners 
of  all  the  diffovnt  parcels  of  land  from  January  1,  1903, 
which  it  apparently  fixed  as  the  date  of  actual  military 
occupation,  to  January  1,  1908.  The  board  also  reported 
what  it  found  as  a  reasonable  rental  value  for  each  of  the 
several  parods  for  the  two  years  beginning  January  1,  1908, 
and  ending  January  1,  1910. 

The  amounts  found  due  by  the  "Wood  Board*'  were 
largely  in  excess  of  what  had  been  reported  by  the  prior 
boards  and  also  greatly  in  excess,  as  to  those  lands  held  under 
lease,  of  the  rentals  agreed  to  be  paid  under  said  leases.  The 
case  resolves  itself  into  well-defined  phases:  First,  as  to  the 
lands  held  under  lease;  second,  as  to  those  not  leased. 

As  to  the  first,  it  is  clear  that  for  the  period  covered  by 
lease  no  more  can  be  paid  as  rents  than  the  rates  named 
therein,  as  anything  beyond  that  would  be  in  the  nature  of  a 
gratuity. 

As  to  the  second  phaise  of  the  case — that  is,  those  lands 
not  leased,  but  occupied  "  subject  to  private  rights  " — the  law 
will  imply  a  contract  to  pay  rent  to  those  owning  the  prem- 
ises so  occupied.  {United  States  v.  Great  Falls  Mfg.  Co., 
112  U.  S.,  645 ;  Great  Falls  Mfg.  Co.  v.  Attomey-Generalj  124 
id.y  681;  United  States  v.  Lynch,  188  id.,  445;  Philippine 
Sugar  Estates  Development  Co.  v.  United  States,  89  Ct.  CL, 
225,  237;  Alexander  v.  United  States,  30  id.,  888.) 

You  are  authorized  to  liquidate  the  claims  for  rent  where 
agreement  has  not  been  expressly  made  as  to  amounts  to  be 
paid  (8  Comp.  Dec,  651,  654;  7  id.,  517,  and  cases  cited) ; 
and  while  the  findings  of  the  ^^  Wood  Board,"  so  called,  are 
not  conclusive  upon  you  as  to  the  amounts  due  as  rents  for 
these  unleased  premises,  they  may  be  useful  as  an  aid  in 
arriving  at  the  true  amounts  due.  Payment  of  such  amounts 
as  you  may  determine  to  be  due  may  be  made  by  a  disburs- 
ing ofiicer  to  the  parties  legally  entitled  thereto,  subject,  of 
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course,  to  the  limitations  of  available  appropriations.  (See 
sec  3690,  Bevised  Statutes,  and  sec.  5  of  the  act  of  June  20, 
1874,  18  Stat.,  110,  limiting  the  time  for  expenditure  of 
moneys  appropriated.) 

What  follows  applies  to  all  lands,  both  leased  and  unleased. 

You  would  not  be  authorised  to  cause  payments  to  be  made, 
from  existing  appropriations  for  rents,  of  damages  under  the 
guise  of  rents.  I  know  of  no  appropriation  applicable  to 
the  payment  of  such  damages,  and  Congress  alone  caa  afford 
relief. 

If  you  determine  that  any  rentals  are  due  and  unpaid 
these  claimants  where  the  approinriations  have  been  ex- 
hausted which  were  applicable  to  their  payments,  or  have 
lapsed,  such  claims  should  be  submitted  to  the  auditor  for 
examination  and  certification  to  Congress  for  appropriation. 

In  this  connection  I  deem  it  proper  to  add  that  by  a  deci- 
sion dated  February  28,  1906  (36  MS.  Comp.  Dec.^  819),  I 
held  that  the  general  appropriation  for  ^  Barracks  and  quar- 
ters, 1906,"  was  exclusively  available  to  pay  for  the  rented 
buildings,  etc.,  at  military  posts  in  the  Philippine  Islands. 
By  the  act  of  May  11,  1908  (85  Stat.,  121),  the  law  as  it 
existed  at  the  time  of  my  said  decision  was  changed,  and 
under  the  heading  "  Barracks  and  quarters,  Philippine  Is- 
lands," the  payment  of  rents  is  specifically  provided  for.  My 
said  decision  of  February  28,  1906,  is  controlling  as  to  any 
payments  that  may  be  made  hereunder  from  balances  of 
appropriations  not  yet  covered  into  the  Treasury  for  fiscal 
years  prior  to  the  fiscal  year  ending  June  30,  1908,  but  said 
decision  is  not  applicable  to  the  fiscal  year  1909,  as  the  rule 
for  that  year  is  governed  by  the  act  of  May  11,  1908,  supra. 
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TEX  ABHT. 

The  purchase  of  an  extension  brougham,  demicoach,  or  other  vehicles 
of  like  character  from  the  appropriation  "  Transportation  of  the 
army  and  its  supplies,'*  for  use  of  officers  of  the  army  at  military 
posts^  is  not  authorized  in  express  terms  by  law  or  regulation, 
and  in  the  absence  of  a  certificate  or  statement  from  the  Secre- 
tary of  War  approving  the  purchase  of  a  brougham  as  a  neces- 
sary means  for  the  transi)ortation  of  the  army  and  Its  supplies, 
such  purchase  from  the  appropriation  for.  army  transportation  or 
from  any  other  appropriation  for  the  support  of  the  army  is 
unauthorized. 
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Decision  by  Assistant  Comptroller  Xitchell,  August  6,  1908: 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated  the 
1st  ultimo,  making  an  original  construction  of  a  statute  as 
follows: 

"  In  the  examination  of  voucher  3Q-A,  February,  1909, 
fiscal  year  1909,  accounts  of  Lieut.  C!ol.  W.  W.  Robinson,  jr., 
D.  Q.  M.  G.,  U.  S.  Army,  covering  the  purchase  of  one  ex- 
tension brougham,  demicoach,  for  the  use  of  officers  at  Head- 
auarters  of  the  Department  of  the  Lakes  at  Chicago,  111.,  for 
[le  sum  of  $1,030,  the  question  arises  as  to  whether  or  not 
said  purchase  was  authorized  by  law  under  the  appropriation 
'  Transportation  of  the  army  and  its  suj)plies,  1909.' 

"  In  construing  the  same  appropriation,  the  Comptroller 
held,  February  16,  1909  (15  Comp.  Dec,  512),  quoting  the 
syllabus,  that: 

" '  The  words  "  for  the  purchase  and  hire  of  draft  and  pack 
animals,''  found  in  the  appropriation  act  of  May  11,  1908, 
for  the  "  Transportation  of  the  army  and  its  supplies,  1909," 
should  be  given  their  ordinary  and  popular  meaning,  and  do 
not  include  the  purchase  or  hire  of     carriage  horses." ' 

"As  the  appropriation  was  not  available  for  the  purchase 
of  carriage  horses,  it  is  but  natural  to  conclude  that  it  was  not 
available  for  the  purchase  of  carriages. 

"A  brougham  is  defined  as  a  light,  close  carriage,  with 
seats  inside  for  two  or  four,  and  the  fore  wheels  so  arranged 
as  to  turn  short. 

"  The  only  animals  specifically  provided  for  in  the  appro- 
priation are  draft  and  pack  animals  in  such  numbers  as  are 
actually  required  for  the  service,  and  the  only  wheeled  ve- 
hicles, such  wagons,  carts,  and  drays  as  are  required  for  the 
transportation  of  troops  and  supplies  and  for  garrison  pur- 


"  It  does  not  appear  that  Congress  has  provided  carriage 
horses  and  carriages  and  broughams  for  tne  transportation 
of  troops,  whether  officers  or  enlisted  men,  and  of  army  sup- 
plies, and  for  garrison  purposes,  but  it  does  appear  that  it 
has  provided  for  said  purposes  for  draft  and  pack  animals 
and  for  wagons,  carts,  ana  drays.  Nor  does  it  appear  that 
it  has  provided  broughams  and  carriages,  to  be  drawn  by 
draft  horses,  for  the  convenience  of  officers  on  duty  at  army 
headquarters. 

"  In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  opinion,  and  so  decide,  that  there  was  no  authority 
of  law  for  the  purchase  of  an  extension  brougham,  demi- 
coach, from  the  appropriation  '  Transportation  of  the  army 
and  its  supplies,  1909,'  or  from  any  otner  appropriation  for 
the  support  of  the  army." 
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In  response  to  a  letter  of  inquiry  from  this  office,  W.  W. 
Robinson,  jr.,  deputy  quartermaster-general,  U.  S.  Army, 
chief  quartermaster,  in  a  communication  dated  July  21, 1909, 
says: 

"  1.  The  brougham  purchased  for  use  at  these  headquar- 
ters is  a  four-wheeleo,  four-spring  conveyance,  with  solid 
top,  for  four  passen^rs,  made  by  Studebaker  Brothers, 
South  Bend,  Ind.  It  is  not  particularly  designed  for  mili- 
tary usage,  but  is  a  vehicle  such  as  is  commonly  used  by  peo- 
Ele  of  the  better  class  in  all  largje  cities.  It  may  be  proper 
ere  to  state  that  vehicles  of  this  sort  have,  under  various 
names,  for  jears  been  supplied  for  transportation  purposes 
at  all  the  military  headquarters  and  other  important  military 
stations.  Landaus,  broughams,  depot  wagons,  station  wag- 
ons, wagonettes,  carriages,  and  coupes  are  all  used  for  these 
purposes,  but  under  instructions  in  A.  R.  No.  1111  are  carried 
on  returns  and  accounted  for  as  spring  wagons. 

"  Up  to  1873  ambulances  were  used  for  these  purposes,  but 
about  that  time  a  conveyance  was  adopted  for  general  use  of 
Ae  army ;  it  was  called,  from  the  name  of  its  inventor,  the 
'Dougherty'  wagon,  and  these  conveyances  are,  as  yet,  in 
use  in  the  military  service,  especially  at  frontier  posts.  A 
'Dougherty'  wagon  is  a  four-mule,  heavy  spring  vehicle, 
with  fixed  top,  movable  seats,  hind  boot,  weighs  a5)ut  1,600 
pounds,  and  carries  six  passengers,  including  the  driver.  It 
was  intended  for  use  at  frontier  posts,  for  long  journeys,  as 
also  for  accompanying  troops  on  the  march,  and  answered 
the  purpose  admirably,  but  on  account  of  its  proportions, 
and  the  fact  that  it  required  four  animals  to  draw  it  for 
any  distance,  it  is  not  adapted  or  suited  in  any  respect  for 
use  in  cities  and  has,  thereiore,  during  the  past  twenty  years, 
been  replaced  by  vehicles  of  lighter  Siardcter. 

**  2.  This  vehicle  was  purchased  for  the  purpose  that  there 
might  be  on  hand  at  these  headquarters  a  suitable  convey- 
ance for  furnishing  transportation  to  high  officials  of  foreign 
governments,  the  Secretary  of  War,  and  other  military 
officials  visiting  the  city  of  Chicago  and  the  post  at  Fort 
Sheridan. 

"3.  Since  its  purchase  it  has  been  used  for  the  French 
ambassador,  the  Secretary  of  War,  and  other  high  officials 
of  the  Government,  and  also  for  the  department  commander 
when  he  requires  it. 

"4,  It  has  been  made  available  for  all  officers,  regardless 
of  whether  mounted  or  not  mounted, 

"  5.  Light  draft  horses. 

"  6.  As  understood  by  this  office,  the  Secretary  of  War,  by 
virtue  of  authority  granted  him  by  sections  216,  219,  220, 
Revised  Statutes,  has  full  authority  to  assign  to  all  military 
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posts  and  stations  such  means  of  transportation  as  he  con- 
siders necessary  for  the  transaction  of  public  business  thereat, 
including  the  furnishing  of  transportation  to  officers  and  men 
entitled  thereto  under  provisions  of  paragraph  No.  1273, 
Revised  Statutes,  and  the  brougham  herein  referred  to,  as 
well  as  the  horses  used  in  connection  therewith,  were  pur- 
chased by  his  authority. 

"  In  connection  with  the  above,  I  desire  to  state  that  the 
present  department  commander,  Maj.  Gren.  F.  D.  Grant,  owns 
and  keeps  for  his  personal  use  one  coup4  and  one  victoria.^' 

The  Revised  Statutes  provide : 

"  Sec.  219.  The  Secretary  of  War  shall  from  time  to  time 
define  and  prescribe  the  kinds  as  well  as  the  amount  of  sup- 

Slies  to  be  purchased  by  the  Subsistence  and  Quartermaster 
epartments  of  the  army,  and  the  duties  and  powers  thereof 
respecting  such  purchases;  and  shall  prescribe  general  regu- 
lations for  the  transportation  of  txxe  articles  of  supply 
from  the  places  of  purchase  to  the  several  armies,  garrisons, 
posts,  and  recruiting  places,  for  the  safe-keeping  of  such 
articles,  and  for  the  distribution  of  an  adequate  and  timely 
supply  of  the  same  to  the  regimental  quartermasters,  and  to 
such  other  officers  as  may  by  virtue  of  such  regulations  be 
intrusted  with  the  same;  and  ^all  fix  and  make  reasonable 
allowances  for  the  store  rent  and  storage  necessary  for  the 
safe-keeping  of  all  military  stores  and  supplies.^' 

"  Sec.  3714.  All  purchases  and  contracts  for  supplies  or 
services  for  the  military  and  naval  service  shall  be  made  by 
or  under  the  direction  of  the  chief  officers  of  the  departments 
of  War  and  of  the  Navy,  respectively.  (And  aU  agents  or 
contractors  for  supplies  or  service  as  aforesaid  shall  render 
their  accounts  for  settlement  to  the  accountant  of  the  proper 
department  for  which  such  supplies  or  services  are  required, 
subject,  nevertheless,  to  the  inspection  and  revision  of  tiie 
officers  of  the  Treasury  in  the  manner  before  prescribed.)'* 

The  act  of  July  6, 1884  (23  Stat,  109, 110),  provides: 

"  That  hereafter  all  purchases  of  regular  and  miscellaneous 
supplies  for  the  army  furnished  by  the  Quartermaster's  De- 
partment and  by  the  Commissary  Department  for  immediate 
use  shall  be  made  by  the  officers  of  such  department,  under 
direction  of  the  Secretary  of  War,  at  the  places  nearest  the 
points  where  they  are  needed,  the  conditions  of  cost  and  qual- 
ity being  equal:  Provided  aUo^  That  all  purchases  of  said 
supplies,  except  in  cases  of  emergency,  which  must  be  at 
once  reported  to  the  Secretary  of  War  for  his  approval,  shall 
be  made  by  contract  after  public  notice  of  not  less  than  ten 
days  for  small  amounts  for  immediate  use,  and  of  not  less 
than  from  thirty  to  sixty  days  whenever,  in  the  opinion  of 
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the  Secretary  of  War,  the  circumstances  of  the  case  and  con- 
ditions of  the  service  shall  warrant  such  extension  of  time. 
The  award  in  every  case  shall  be  made  to  the  lowest  responsi- 
ble bidder  for  the  best  and  most  suitable  article,  the  right 
being  reserved  to  r^ect  any  and  all  bids.  *  *  *  Pro- 
vided further^  That  hereafter  all  purchases  of  horses,  mules 
or  oxen,  wagons,  drays,  ships,  and  other  seagoin^^  vessels, 
also  all  other  means  of  transportation,  shall  be  made  by  the 
Quartermasters  Dei>artment,  by  contract,  after  due  legal 
advertisement  except  in  cases  of  extreme  emergency;    *    *    *." 

The  act  of  March  2, 1901  (31  Stat.,  905),  provides: 

^Provided  further^  That  hereafter,  except  in  cases  of 
emergency  or  where  it  is  impracticable  to  secure  competition, 
the  purchase  of  all  supplies  for  the  use  of  the  various  de- 
partments and  posts  or  the  army  and  of  the  branches  of  the 
armv  service  shall  only  be  made  after  advertisement,  and 
shall  be  purchased  where  the  same  can  be  purchased  the 
cheapest,  quality  and  cost  of  transportation  and  the  interests 
of  the  Grovemment  considered ;  but  every  open-market  emer- 
gency purchase  made  in  the  manner  common  among  business 
men  wnich  exceeds  in  amount  two  hundred  dollars  shall  be 
reported  for  apjM'oval  to  the  Secretary  of  War  under  such 
regulations  as  he  may  prescribe.'' 

Sections  220  and  1133  of  the  Revised  Statutes  provide: 

"  Sec.  220.  The  transportation  of  troops,  munitions  of  war, 
equipments,  militarv  property,  and  stores  throughout  the 
United  States  shall  be  under  the  immediate  control  and 
supervision  of  the  Secretary  of  War  and  such  agents  as  he 
may  appoint." 

"  Sec.  1133.  It  shall  be  the  duty  of  the  officers  of  the  Quar- 
termaster's Department,  under  the  direction  of  the  Secretary 
of  War,  to  purchase  and  distribute  to  the  army  all  military 
stores  and  supplies  requisite  for  its  use  which  other  corps 
are  not  directed  by  law  to  provide;  to  furnish  means  of  trans- 
portation for  the  army,  its  military  stores  and  supplies,  and 
to  provide  for  and  pay  all  incidental  expenses  of  the  military 
service  which  other  corps  are  not  directed  to  provide  foV 
and  pay." 

The  act  of  May  11,  1908  (35  Stat,  106),  entitled  "An  act 
making  appropriation  for  the  support  of  the  army  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  nine," 
among  otheB  things,  provides : 

"  For  all  contingent  expjenses  of  the  army  not  otherwise 
provided  for,  and  embracing  all  branches  of  the  military 
service,  including  the  office  of  the  Chief  of  Staff,  to  be  ex- 
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pended  under  the  immediate  orders  of  the  Secretary  of  War, 
fifteen  thousand  dollars    *    *    *. 

"  For  mileage  to  officers  and  contract  surgeons  when  au- 
thorized by  law,  six  hundred  thousand  dollars    *    *    *. 

"  For  transportation  of  the  army  and  its  supplies,  includ- 
ing transportation  of  the  troops  when  moving  either  by  land 
or  water,  and  of  their  baggage,  including  the  cost  of  packing 
and  crating  •  *  •  ;  for  the  purchase  and  hire  of  draft 
and  pack  animals  in  such  numbers  as  are  actually  reauired 
for  tne  service  *  •  *  ;  for  the  purchase  and  repair  or  such 
harness,  wagons,  carts,  and  drays  as  are  required  for  the 
transportation  of  troops  and  supplies  and  for  garrison  pur- 
poses; for  dray  age  and  cartage  at  the  several  depots;,  for  the 
hire  of  teamsters  and  other  employees    *    *    *. 

The  Army  Regulations  of  1908  provide: 

"  Par.  1111.  The  allowance  of  spring  wagons,  exclusive  of 
the  prescribed  ambulance  for  the  sick,  is  fixed  at  one  to  each 
post,  except  when  otherwise  authorized  by  the  War  Depart- 
ment. All  four-wheeled  passenger  wagons  (except  ambu- 
lances) having  springs  under  the  body  shall  be  considered 
spring  wagons. 

"  Pak.  1112.  Spring  wagons  will  be  used  only  by  direction 
of  commanding  officers  and  for  the  purpose  for  which  they 
are  supplied,  viz,  for  the  transportation  of  officers  and  en- 
listed men  traveling  on  duty  when  other  means  are  not 
available. 

"  Par.  1113.  The  Quartermaster's  Department  will  provide 
the  necessary  ambulances  for  transporting  the  sick  and 
wounded  upon  the  requisition  of  the  proper  medical  officer." 

The  act  of  February  3,  1905  (33  Stat.,  631),  entitled  "An 
act  making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Government  for  the  fiscal  year  end- 
ing June  thirtieth,  nineteen  hundred  and  six,  and  for  other 
purposes,"  provides  (p.  687) : 

"  Sec.  4.  No  part  of  any  money  appropriated  by  this  or 
any  other  act  shall  be  used  for  purchasing,  maintaining, 
driving,  or  operating  any  carriage  or  vehicle  (other  than 
those  for  the  use  of  the  President  of  the  United  States,  the 
heads  of  the  executive  departments,  and  the  Secretary  to  the 
President,  and  other  than  those  used  for  transportation  of 
property  belonging  to  or  in  the  custody  of  the  United 
States),  for  the  personal  or  official  use  of  any  officer  or 
employee  of  any  of  the  executive  departments  or  other  gov- 
ernment establishments  at  Washington,  District  of  Columbia, 
unless  the  same  shall  be  specifically  authorized  by  law  or 
provided  for  in  terms  by  appropriation  of  money,  and  all 
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sach  carriages  and  vehicles  so  procured  and  used  for  official 
purposes  shall  have  conspicuously  painted  thereon  at  all 
times  the  full  name  of  the  executive  department  or  other 
branch  of  the  public  service  to  which  the  same  belong  and 
in  the  service  of  which  the  same  are  used." 

The  above  statute  was  enacted  because  mischiefs  had 
arisen  to  the  public  from  the  inconsiderate  use  of  appropria- 
tions for  purchasing,  maintaining,  driving,  or  operating 
carriages  or  vehicles  for  the  personal  or  official  use  of  officers 
and  employees  in  the  executive  departments  or  other  estab- 
lishments at  Washington.  It  was  intended  to  stop  such  mis- 
chiefs and  to  do  so  it  prohibits  the  use  of  any  appropriation 
for  purchasing,  maintaining,  driving  or  operating  any  car- 
riage or  vehicle  as  therein  provided  "  unless  the  same  skaU 
be  specifically/  authorized  by  law  or  provided  for  in  terms  by 
appropriation  of  money ^  and  all  such  carriages  and  vehicles 
so  procured  and  used  for  official  purpose  shall  have  conspicu- 
ously painted  thereon  at  all  times  the  full  nam^  of  the  execu- 
tive department  or  other  branch  of  the  public  service  to 
which  the  same  belong  and  in  the  service  of  which  the  same 
are  used."  It  applies  to  all  officers  of  any  of  the  executive 
departments  or  other  government  establishment  at  Washing- 
ton other  than  the  President  of  the  United  States,  the  heads 
of  the  executive  departments  and  the  Secretary  to  the  Presi- 
dent. It  is  addressed  to  all  officers  having  in  charge  the 
expenditure  of  money  appropriated  by  any  act  of  Congress. 

Under  this  statute  it  would  seem  that  a  carriage  could  not 
be  purchased  for  the  personal  or  official  use  at  Washington 
of  the  Assistant  Secretary  of  War,  the  assistant  secretaries 
to  other  Cabinet  officers,  the  Vice-President  of  the  United 
States,  the  Justices  of  the  Supreme  Court,  United  States 
Senators  or  Members  of  Congress,  or  any  officer  at  Washing- 
ton other  than  those  named  in  the  statute,  unless  such  pur- 
chase is  specifically  authorized  as  therein  provided.  They 
are  not  allowed  reimbursement  for  street-car  fare  paid  by 
them  for  travel  in  Washington  on  official  business  (9  Corap. 
Dec.,  359).  While  it  is  true  that  the  above  act  does  not  ap- 
ply to  officials  outside  of  the  District  of  Columbia  in  the  per- 
formance of  their  public  duties,  yet  it  furnishes  a  suggestion 
as  to  what  should  be  the  policy  as  to  officials  outside  of  the 
District  of  Columbia,  namely,  not  to  expend  the  public  money 
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ill  purchasing  carriages  for  their  personal  or  official  use  unless 
there  is  a  public  necessity  therefor. 

It  would  seeni  that  up  to  1873  army  officers  when  moving 
about  at  military  posts  used  their  mounts  or  ambulances; 
that  from  1873  to  about  1893  they  used  the  "  Dougherty " 
wagon.  Up  to  1893  it  was  thought  that  the  law  did  not  war- 
rant, or  at  least  it  was  not  the  practice  to  purchase  broughams 
or  carriages  for  the  use  of  army  officers  at  military  posts  and 
pay  for  them  from  the  appropriation  "  Transportation  of  the 
anny  and  its  supplies."  There  was  as  much  authority  of 
law  for  such  a  practice  prior  to  1893  as  there  is  now.  The 
purchase  of  broughams  and  vehicles  of  like  character  for  the 
use  of  army  officers  at  military  posts  and  paying  for  them 
from  said  appropriation  is  comparatively  recent. 

Section  1765  of  the  Revised  Statutes  provides: 

"  No  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by 
law  or  regulations,  shall  receive  any  additional  pay,  extra 
allowance,  or  compensation,  in  any  form  whatever,  for  the 
disbursement  of  public  money,  or  for  any  other  service  or 
duty  whatever,  unless  the  same  is  authorized  by  law,  and  the 
appropriation  therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation." 

The  pay  and  allowances  of  army  officers  are  fixed  by  law 
or  regulations,  and  if  the  brougham  in  question  is  in  fact  an 
allowance  to  the  officers  at  the  Headquarters  of  the  Depart- 
ment of  the  Lakes,  such  an  additional  allowance  would  be 
prohibited  by  said  section,  and  such  additional  allowance 
could  not  become  legal  by  the  device  of  calling  it  transporta- 
tion of  the  armyjand  its  supplies,  unless  in  fact  it  is  such. 

The  act  of  May  11,  1908  (35  Stat.,  106),  entitled  "An  act 
making  appropriation  for  the  support  of  the  army  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
nine,"  among  other  things,  provides  (p.  108) : 

"  That  hereafter  the  annual  pay  of  officers  of  the  army  of 
the  several  grades  herein  mentioned  shall  be  as  follows: 
Major-general,  eight  thousand  dollars ;  brigadier-general,  six 
thousand  dollars;  colonel,  four  thousand  dollars;  lieutenant- 
colonel,  three  thousand  five  hundred  dollars;  major,  three 
thousand  dollars;  captain,  two  thousand  four  hundred  dol- 
lars ;  first  lieutenant,  two  thousand  dollars ;  second  lieutenant, 
one  thousand  seven  hundred  dollars    *     *     *.    That  here- 
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after  the  United  States  shall  furnish  mounts  and  horse  equip- 
ments for  all  officers  of  the  army  below  the  jgrade  of  major 
required  to  be  mounted,  but  in  case  any  officer  below  the 
grade  of  major  required  to  be  mounted  provides  himself  with 
suitable  mounts  at  his  own  expense  he  shall  receive  an  addi- 
tion to  his  pay  of  one  hundred  and  fifty  dollars  per  anniun  if 
he  provides  one  mount,  and  two  hundred  dollars  per  annum 
if  he  provides  two  mounts." 

The  Government  also  provides  forage,  bedding,  shoeing, 
and  shelter  for  the  authorized  number  of  officers'  horses.  In 
other  words,  all  officers  required  to  be  mounted  are  mounted 
at  the  expense  of  the  Government,  either  by  the  Government 
furnishing  the  mounts  and  horse  equipments  in  kind  or  by 
increased  annual  pay  to  include  such  expense  in  case  the 
officer  furnishes  his  own  mounts  and  horse  equipments ;  and 
in  either  case  the  Government  provides  forage,  bedding, 
shoeing,  and  shelter  for  the  authorized  number  of  officers' 
•horses. 

The  officers  of  the  army  and  contract  surgeons  when 
traveling  in  the  United  States  under  competent  orders  with- 
out troops  are  allowed  mileage,  which  is  supposed  to  be 
ample  to  reimburse  th^n  for  their  traveling  expenses.  It 
would  seem  that  by  providing  mounts,  forage,  bedding,  shoe- 
ing, and  stabling  of  horses  and  mileage  for  officers  Congress 
contemplated  that  the  officers  in  the  performance  of  their 
official  duties  should  travel  by  the  means  thus  provided  for 
them  by  law. 

By  section  219  of  the  Revised  Statutes,  supra^  it  is  made 
the  duty  of  the  Secretary  of  War  to  "  from  time  to  time 
define  and  prescribe  the  kinds  as  well  as  the  amount  of  sup- 
plies to  be  purchased  by  the  Subsistence  and  Quartermaster 
departments  of  the  army,    *     *     *." 

By  section  220,  Revised  Statutes,  8upra^  it  is  provided,  as 
already  stated,  that : 

'''The  transportation  of  troops,  munitions  of  war,  equip- 
ments, military  property,  and  stores,  throughout  the  United 
States,  shall  be  under  the  immediate  control  and  supervision 
of  the  Secretary  of  War  and  such  agents  as  he  may  appoint." 

And  by  section  1133,  supra^  it  is  provided  that: 

"  It  shall  be  the  duty  of  the  officers  of  the  Quartermaster's 
Department,  under  the  direction  of  the  Secretary  of  War, 
*  ♦  *  to  furnish  means  of  transportation  for  the  army, 
its  military  stores  and  supplies,     *     *     *." 
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To  enable  the  Secretary  of  War  to  provide  for  the  trans- 
portation of  troops,  munitions  of  war,  equipments,  military 
property,  and  stores,  annual  appropriations  are  made  from 
year  to  year,  under  the  head  "  Transportation  of  the  army 
and  its  supplies."  The  act  of  May  11,  1908,  supra,  provides 
(p.  119) :  '•  For  transportation  of  the  army  and  its  supplies, 
including  the  transportation  of  the  troops  •  *  •;  for 
the  purchase  and  hire  of  draft  and  pack  animals  ♦  *  ♦ ; 
for  the  purchase  and  repair  of  such  harness,  wagons,  carts, 
and  drays  as  are  required  for  the  transportation  of  troops  and 
supplies  and  for  garrison  purposes    *    *     *." 

The  question  presented  in  this  case  is  whether  a  brougham, 
"  a  four-wheeled,  four-spring  conveyance,  with  solid  top,  for 
four  passengers,  *  ♦  •  not  particularly  designed  for 
military  usage,  but  is  a  vehicle  such  as  is  commonly  used  by 
people  of  the  better  class  in  all  large  cities,"  costing  $1,080, 
purchased  for  the  use  of  the  Headquarters  of  the  Depart- 
ment of  the  Lakes,  '^  for  the  purpose  that  there  might  be  on 
hand  at  these  headquarters  a  suitable  conveyance  for  fur- 
nishing transportation  to  high  officials  of  foreign  govern- 
ments, the  Secretary  of  War,  and  other  military  officials 
visiting  the  city  of  Chicago  and  the  post  of  Fort  Sheridan," 
and  which  ^^  has  been  made  available  for  all  officers,  regard- 
less of  whether  mounted  or  not  mounted,"  may  be  paid  for 
from  the  appropriation  '^  Transportation  of  the  army  and  its 
supplies,"  supra. 

I  know  of  no  law  or  regulation  which  in  express  terms 
authorizes  the  purchase  of  broughams  or  other  vehicles  of 
like  character  from  the  appropriation  ''Transportation  of 
the  army  and  its  supplies  "  for  use  at  military  posts  for  the 
purposes  above  stated. 

In  the  act  of  May  11, 1908,  under  the  head  of  "  Transpor- 
tation of  the  army  and  its  supplies,"  the  only  kind  of  vehicles 
mentioned  are  "wagons,  carts,  and  drays."  The  regula- 
tions, supra^  provide  that  "  the  allowance  of  spring  wagons, 
exclusive  of  the  prescribed  ambulance  for  the  sick,  is  fixed  at 
one  to  each  post,  except  when  otherwise  authorized  by  the 
War  Department.  All  four-wheeled  passenger  wagons  (ex- 
cept ambulances)  having  springs  under  the  body  shall  be 
considered  spring  wagons." 
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Words  are  generally  to  be  understood  in  their  general  and 
most  known  signification ;  that  is,  in  their  general  and  popu- 
lar use.  The  term  "wagon"  in  a  generic  sense  is  broad 
enough  to  embrace  a  brougham,  but  I  am  constrained  to 
think  that  in  the  act  of  May  11,  1908,  supra^  under  the  head 
of  "  Transportation  of  the  army  and  its  supplies,"  the  term 
is  therein  used  in  a  limited  sense.  The  term  as  therein  used 
is  associated  with  "  draft  and  pack  animals,"  and  with  "  carts 
and  drays."  Nor  do  I  think  the  term  "  spring  wagon " 
which  is  "  a  wagon  the  bed  of  which  rests  on  springs,"  as 
used  in  the  regulations,  supra^  is  broad  enough  to  embrace  a 
brougham.  While  the  Secretary  of  War,  subject  to  the 
orders  of  the  President,  controls  the  army,  he  is  not  a  part 
of  the  army.  If  on  official  business  he  should  visit  the  Head- 
quarters of  the  Department  of  the  Lakes,  or  any  other  mili- 
tary post,  the  law  makes  ample  provisions  for  his  traveling 
expenses,  including  hire  of  carriage.  If  military  officials 
travel  under  competent  orders,  and  while  so  doing  they 
should  visit  said  headquarters,  the  law  makes  what  is  deemed 
ample  provisions  for  their  expenses  by  allowing  them  mile- 
age. If  officials  of  foreign  governments  should  visit  said 
headquarters,  or  any  other  military  post,  I  do  not  think 
the  appropriation  "  Transportation  of  the  army  and  its  sup- 
plies" could  be  used  to  purchase  a  brougham  for  their 
transportation. 

Upon  the  facts  stated  and  in  the  absence  of  a  certificate  or 
statement  from  the  Secretary  of  War  approving  the  pur- 
chase of  said  brougham  as  a  necessary  means  for  the  trans- 
portation of  the  army  and  its  supplies,  the  decision  by  the 
auditor  is  affirmed. 


PAT  07  BBTIKED  EHXISTEB  XSH  07  THE  ABIKT  SEBYING  IN  THE 

YOLUHTEEBS. 

An  enUstefl  man  on  the  retired  list  of  the  army  Is  not  entitled  to 
pay  and  allowances  as  such  while  serving  as  an  enlisted  man  In 
a  volunteer  organization. 

An  enlisted  man  on  the  retired  list  of  the  army  who  had  ever 
served  continuously  more  than  five  years  and  who  was  enrolled 
for  two. years  In  the  volunteer  service,  more  than  three  months 
after  being  placed  on  the  retired  list.  Is,  during  such  volunteer 
Kervlce,  entitled  to  pay  at  the  rate  provided  for  the  fifth  year  of 
eontlnuous  service. 
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Sach  soldier's  rights  to  pay,  travel  pay,  extra  pay,  and  other  allow- 
ances of  volunteers  are  the  same  as  those  of  volunteers  who  were 
not  on  the  retired  list  of  the  army. 

Decision  by  Acting  Comptroller  Mitchell,  August  9,  1909: 

The  Auditor  for  the  War  Department  transmits  for  ap- 
proval, disapproval,  or  modification  his  decision,  dated  the 
30th  ultimo,  making  an  original  construction  of  a  statute,  as 
follows : 

"After  twenty  years'  continuous  service  as  an  enlisted  man 
and  other  service  not  continuous,  Francis  W.  Carey,  a 
private  in  the  band  of  the  Seventh  United  States  Infantry, 
was,  on  June  20,  1897,  placed  on  the  retired  list  of  the  army. 
He  was  enrolled  for  two  years  May  1,  1898;  mustered  into 
service  same  date,  as  a  musician,  Company  B,  First  Colorado 
Infantry ;  mustered  out  as  such  September  8,  1899,  and  died 
August  15,  1907. 

"  From  June  21,  1897,  to  April  30,  1898,  and  from  Sep- 
tember 9,  1899,  to  July  31,  1907,  he  was  paid  as  a  private  on 
the  retired  list  of  the  army,  and  from  May  1,  1898,  to  Sep- 
tember 8,  1899,  as  musician  of  Company  B,  First  Colorado 
Infantry,  including  travel  allowances  and  two  months'  extra 

"  In  the  examination  of  his  widow's  claim  for  all  arrears 
of  pay  and  other  allowances,  the  following  questions  arise: 

"  First,  whether  or  not  an  enlisted  man  on  the  retired  list 
of  the  army,  while  serving  as  an  enlisted  man  in  a  volunteer 
organization,  is  entitled  to  pay  and  allowances  as  a  retired 
enlisted  man  and  also  to. pay  and  allowances  as  an  enlisted 
man  in  the  Volunteers, 

"Second,  to  what  rate  of  pay  is  such  soldier  entitled  in 
his  volunteer  service  if  he  enlisted  in  same  more  than  three 
months  after  he  was  placed  on  the  retired  list? 

"Third,  whether  or  not  such  soldier  is  entitled  to  travel 
allowances  on  discharge  from  his  volunteer  service. 

"  Fourth,  whether  or  not  such  soldier  is  entitled  to  extra 
pay  on  muster  out  of  service  as  a  volunteer. 

'^The  act  of  February  14,  1885  (23  Stat,  305),  provides: 

"'That  when  an  enlisted  man  has  served  as  such  thirty 
years  in  the  United  States  Army  or  Marine  Corps,  either  as 
a  private  or  as  a  noncommissioned  oflScer,  or  both,  he  shall,  by 
making  application  to  the  President,  be  placed  on  the  retired 
list  hereby  created,  with  the  rank  held  by  him  at  the  date 
of  retirement;  and  he  shall  thereafter  receive  seventy-five 
per  centum  of  the  pay  and  allowances  of  the  rank  upon 
which  he  was  retired.' 

"  Section  1292,  Revised  Statutes,  provides : 

"'In  all  matters  relating  to  the  pay  and  allowances  of 
officers  and  soldiers  of  the  Army  of  the  United  States  the 
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same  rules  and  regulations  shall  apply  to  the  Regular  Army 
and  to  volunteer  forces  mustered  into  the  service -of  the 
United  States  for  a  limited  period.' 

"  Secticm  1282,  Revised  Statutes^  provides : 

"'AU  enlisted  men  mentioned  in  section  twelve  hundred 
and  eighty  who,  having  been  honorably  discharged,  have 
reenlisted  or  shall  reenlist  within  one  month  thereaner,  shall, 
after  five  years'  service,  including  their  first  enlistment,  be 
paid  at  the  rate  allowed  in  said  section  to  those  serving  in 
the  fifth  year  of  their  first  enlistment    *     *     *.' 

"  Section  1284,  Revised  Statutes,  provides : 

"'Every  soldier  who,  having  been  honorably  discharged, 
reenlists  within  one  month  thereafter,  shall  be  further  en- 
titled, after  five  years'  service,  including  his  first  enlistment, 
to  receive,  for  the  i)eriod  of  five  years  next  thereafter,  two 
dollars  per  month  in  addition  to  the  ordinary  pay  of  his 
grade;  and  for  each  successive  period  of  five  years  or  service, 
80  long  as  he  shall  remain  continuously  in  the  army,  a  further 
sum  of  one  dollar  per  month.  The  past  continuous  service 
of  soldiers  now  in  the  army  shall  be  taken  into  account  and 
shall  entitle  such  soldier  to  additional  pay  according  to  this 
rule,  but  services  rendered  prior  to  August  fourth,  eighteen 
hundred  and  fifty-four,  shall  in  no  case  oe  accounted  as  more 
than  one  enlistment.' 

"  Section  1290,  Revised  Statutes,  provides : 

"'When  a  soldier  is  {honorably)  discharged  from  the 
service  (except  by  way  of  punishment  for  an  offense),  he 
shall  be  allowed  transportation  and  subsistence  from  the 
place  of  his  discharge  to  the  place  of  his  enlistment,  enroll- 
ment, or  original  muster  into  the  service.  The  Government 
may  furnish  the  same  in  kind,  but  in  case  it  shall  not  do  so, 
he  shall  be  allowed  travel  pay  and  commutation  of  subsist- 
ence for  such  time  as  may  be  sufficient  for  him  to  travel  from 
the  place  of  discharge  to  the  place  of  his  enlistment,,enroll- 
ment,  or  original  muster  into  the  service,  computed  at  the 
rate  of  one  day  for  every  twenty  miles.' 

"  Section  1,  act  of  January  12,  1899  (30  Stat.,  784),  pro- 
vides: 

"'That  in  lieu  of  granting  leaves  of  absence  and  fur- 
loughs to  officers  and  enlisted  men  belonging  to  companies 
ana  regiments  of  United  States  Volunteers  prior  to  muster 
out  of  the  service,  all  ofiTcers  and  enlisted  men  belonging  to 
volunteer  organizations  hereafter  mustered  out  of  the  service 
who  have  served  honestly  and  faithfully  beyond  the  limits 
of  the  United  States  shall  be  paid  two  months'  extra  pay  on 
muster  out  and  dischar^  from  the  service,  and  all  officers 
and  enlisted  men  belonging  to  organizations  hereafter  mus- 
tered out  of  the  service  who  have  served  honestly  and  faith- 
fully within  the  limits  of  the  United  States  shall  be  paid  one 
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month's  extra  pay  on  muster  out  and  discharge  from  the 
service    *    *    *.' 

"  In  his  decision  of  September  2, 1899  (6  CJomp.  Dec.,  185), 
the  Comptroller  of  the  Treasury  held  that '  the  status  of  en- 
listed men  on  the  retired  list  is  not  set  forth  by  the  statute/ 
In  the  case  of  Greorge  W.  Murphy,  the  CJourt  of  Claims,  on 
April  6,  1903  (38  Ct.  CL,  520),  held  that,  with  reference  to 
enlisted  men  on  the  retired  list  ^  there  is  no  statute  declaring 
them  to  be  part  of  the  army.  Nor  is  there  any  statute  sub- 
jecting them  to  military  duty.'  It  would  appear,  therefore, 
that  there  was  no  legal  obstacle  to  the  enlistment  as  a  volun- 
teer of  a  man,  who,  at  the  time  of  such  enlistment,  was  on 
the  retired  list  of  enlisted  men  of  the  armv,  and  that  for  sudi 
volunteer  service  his  rights  to  travel  allowances  and  extra 
pav  would  stand  on  the  same  footing  as  the  rights  of  other 
volunteers.  The  Comptroller  of  the  Treasury,  in  his  decision 
above  cited,  said  also  that :  ^  It  was  evidently  the  purpose  of 
the  above  act  providing  for  the  retirement  of  enlisted  men  to 
provide  for  them  a  means  of  support  in  their  old  age  after 
they  have  passed  the  age  limit  wlien  they  can  enlist  in  the 
army.'  It  would  be  difficult  to  attribute  to  Congress  the 
purpose  of  continuing  that  provision  to  such  men  during  a 
penod  when  they  had,  by  enroUm^it  as  volunteers,  become 
entitled  to  the  ruU  pay  and  allowances  of  soldiers  in  the 
active  service.  The  policy  of  Congress  and  the  decisions  of 
the  courts  have  been  against  double  payments. 

^'  In  view  of  the  foregoing  facts  and  decisions  I  am  of  the 
opinion,  and  so  decide,  that — 

^'  First,  an  enlisted  man  on  the  retired  list  of  the  army  is 
not  entitled  to  pay  and  allowances  as  such  while  serving  as 
an  enlisted  man  in  a  volunteer  organization. 

^^  Second,  an  enlisted  man  on  the  retired  list  of  the  army, 
who  had  ever  served  continuously  more  than  five  years  and 
who  was  enrolled  for  two  years,  or  during  the  war  witii  Spain, 
in  the  volunteer  service,  more  than  three  months  after  being 
placed  on  the  retired  list,  is,  during  such  volunteer  service, 
entitled  to  pay  at  the  rate  provided  for  the  fifth  year  of  con- 
tinuous service. 

'•  Third  and  fourth,  such  soldier's  rights  to  pay,  travel  pay, 
extra  pay,  and  other  allowances  of  volunteers  are  the  same  as 
those  of  volunteers  who  were  not  on  the  retired  list  of  the 
army." 

Enlisted  men  of  the  army  on  the  retired  list  are  a  part  of 
the  Army  of  the  United  States.  (See  act  of  March  2,  1899, 
30  Stat.,  977,  and  the  case  of  Murphy  v.  United  States^  39 
Ct.  CI.,  178.) 

They  are  not,  however,  as  understood  by  this  office,  a  part 
of  the  organization  of  the  army  in  the  sense  of  having  oon- 
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nection  with  any  company,  regiment,  or  other  organization 
of  the  army ;  they  have  no  military  duty  to  perform,  and  they 
are  not  subject  to  assignment  to  any  military  duty  whatever 
without  their  consent  (See  Murphy  v.  Ignited  States^  39 
Ct  CI.,  178.) 

They  may  elect,  after  thirty  years'  service,  to  be  placed 
on  the  retired  list,  instead  of  being  discharged  from  the 
service.  By  such  action  they  remain  a  part  of  the  army,  but 
they  are  no  longer  in  military  service  and  subject  to  military 
duty.  The  effect  is  the  same,  so  far  as  their  right  to  enter 
into  another  enlistment  contract  is  concerned,  as  if  they  had 
been  actually  discharged  from  the  service  instead  of  being 
placed  on  the  retired  list 

I  am  of  opinion,  upon  the  facts  shown,  that  the  above- 
named  soldier  was  free  to  enlist  in  the  First  C!olorado  Volun- 
teer Infantry,  and  that  his  rights  to  pay,  extra  pay,  travel 
pay,  and  other  allowances  therein  are  the  same  as  are  those 
of  the  volunteer  enlisted  men  who  were  not  at  the  time  on  the 
retired  list  of  the  army. 

I  do  not  think  the  above-named  soldier  is  entitled  to  pay 
and  allowances  as  a  retired  enlisted  man  while  serving  in  the 
Volunteers.  His  status  on  the  retired  list  is  analogous  to 
that  of  a  pensioner.  The  act  of  March  3,  1891  (26  Stat, 
1082),  provides: 

"That  hereafter  no  pension  shall  be  allowed  or  paid  to 
any  officer,  noncommissioned  officer^  or  private  in  the  Army, 
Navy,  or  Marine  Corps  of  the  United  States,  either  on  the 
active  or  retired  list." 

The  retired  pay  given  to  a  retired  enlisted  man  is  not 
for  services  to  be  performed,  but  for  services  already  per- 
formed before  his  retirement.  (See  case  of  Murphy  v. 
United  States^  supra.) 

The  Judge- Advocate-General  of  the  Army  holds  that  "An 
enlisted'  man  on  the  retired  list  is  subject  to  trial  by  court- 
martial,  and  to  dishonorable  discharge  by  sentence,  if  such 
be  adjudged,"  but  if  not  forfeiting  his  claim  by  serious  mis- 
conduct, the  law  providing  for  his  retirement  contemplates, 
he  thinks,  that  the  retired  soldier  "  shall  remain  a  pensioner 
on  the  bounty  of  the  Government  during  the  remainder  of 
his  life."  (See  par.  2218,  Digest  Op.  Judge-Advocate- 
General  of  the  Army,  1901.) 
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The  pay  which  enlisted  men  on  the  retired  list  receive  is 
in  the  nature  of  a  pension.  It  is  given,  not  for  present  serv- 
ices, but  for  past  services — i.  e.,  services  rendered  before 
retirement.  In  this  respect  it  is  similar  to  a  pension  and  par- 
takes of  its  nature.  I  am  of  opinion  that  when  the  above- 
named  soldier  was  accepted  in  the  Volunteers  his  pay  on  the 
retired  list  was  in  abeyance  during  his  continuance  therein. 

The  decision  of  the  auditor  is  approved. 


PER  DIEKS,  XILEAOE,  AND  EZPEHSES  07  WITVSSSES  BEFOBE  A 
JUSTICE  07  THE  PEACE. 

The  payment  by  a  United  States  marshal  of  the  proper  per  diems  and 
mileage  to  certain  witnesses  in  attendance  upon  a  preliminary 
hearing  before  a  Justice  of  the  peace,  and  actual  expenses  of  an- 
other witness  who  is  a  salaried  employee  of  the  United  States, 
from  the  appropriation  "  Fees  of  witnesses,  United  States  courts," 
upon  the  order  of  said  Justice  of  the  peace,  is  authorized. 

Acting  Comptroller  XitcheU  to  BenJ.  7.  Daniels,  August  11,  1909: 

I  am  in  receipt  of  the  following  letter,  dated  the  30th 
ultimo,  and  signed  by  your  chief  office  deputy  as  acting 
marshal : 

"  I  have  the  honor  to  inclose  herewith  duplicate  pay  roll 
in  case  of  United  States  v.  Fred  Leonard^  submitted  by 
Anson  H.  Smith,  justice  of  the  peace,  Mohave  County,  Ariz., 
and  approved  by  Hon.  J.  L.  B.  Alexander,  United  States 
attorney  for  the  Territory  of  Arizona. 

"The  pay  roll  allows  per  diem  and  mileage  to  certain 
witnesses  and  actual  expenses  to  another,  who  is  a  salaried 
employee  of  the  United  States. 

"  Please  inform  me  whether  this  pay  roll  is  properly  pay- 
able by  the  marshal  without  a  special  order  of  court." 

I  shall  regard  the  above  letter  as  being  a  request  from  you, 
as  a  disbursing  officer,  for  an  advance  decision  of  the  ques- 
tion presented. 

From  the  voucher  submitted  it  is  understood  that  the 
defendant  in  this  case  was  charged  with  the  offense  of  "  sell- 
ing liquor  to  an  Indian,"  which  offense  is  a  violation  of  the 
laws  of  the  United  States,  and  that  the  justice  of  the  peace 
conducted  the  preliminary  examination  under  sections  727 
and  1014,  Revised  Statutes,  in  the  absence  of  an  available 
United  States  commissioner. 
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Under  section  848,  Revised  Statutes,  a  witness  is  entitled 
to  $1.50  per  day  for  each  day's  attendance  "in  court,  or 
before  any  oficer  pursuant  to  law^^^  and  5  cents  a  mile  in 
going  from  his  place  of  residence  to  the  place  of  trial  or 
hearing,  and  5  cents  a  mile  for  returning.  Under  section 
850,  Revised  Statutes,  a  salaried  employee  of  the  Govern- 
ment when  sent  away  from  his  place  of  business  as  a  witness 
for  the  United  States  is  entitled  to  his  necessary  expenses, 
stated  in  items  and  sworn  to,  in  going  to,  returning  from,  and 
while  in  attendance  upon  court. 

Sections  848  and  850  have  always  been  understood  to  apply 
to  witnesses  on  behalf  of  the  United  States  who  attend  upon 
hearings,  or  preliminary  examinations,  conducted  by  a 
United  States  commissioner,  or  by  a  justice  of  the  peaee 
acting  under  the  authority  contained  in  sections  727  and 
1014,  Revised  Statutes. 

I  know  of  no  law  requiring  a  special  order  of  the  court  to 
be  made  as  a  condition  precedent  to  the  payment  of  proper 
witness  fees  under  section  848,  or  of  proper  witness  expenses 
under  section  850,  where  the  witnesses  attend  before  a  United 
States  commissioner  or  a  justice  of  the  peace.  The  long- 
continued  practice  has  been  for  the  marshal  to  pay  such 
witness  fees  and  expenses  from  the  appropriation  "  Fees  of 
witnesses.  United  States  courts,"  upon  the  order  of  the  com- 
missioner or  justice  of  the  peace,  the  latter  to  all  intents  and 
puriKxses  being  regarded  as  a  United  States  commissioner 
ex  officio. 

In  this  connection  attention  is  called  to  paragraph  810  of 
the  Attorney-General's  "  Instructions  to  United  States  Mar- 
shals," which  reads  as  foUows: 

"  Marshals  are  authorized  to  pay  the  fees  of  witnesses  who 
have  attended,  in  United  States  cases,'  before  justices  of  the 
peace  or  other  state  officers  who  are  authorized  to  hold  pre- 
liminary examinations,  when  such  fees  are  properly  taxed  by 
the  officers.^'* 

In  view  of  the  foregoing  you  are  advised  that  you  are  au- 
thorized to  pay  from  the  appropriation  above  mentioned, 
upon  the  order  of  the  justice  of  the  peacb,  the  witnesses  whose 
names  appear  on  the  voucher  submitted  the  amounts  set 
opposite  their  names,  if  such  amounts  are  otherwise  correct, 
with  the  exception  of  Robert  M.  Hood,  who  did  not  attend 
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as  a  witness  in  this  case,  as  shown  by  the  certificate  of  the 
United  States  attorney,  but  who  was  present  as  an  ^^  inter- 
preter." The  compensation  of  persons  serving  as  interpreters 
on  behalf  of  the  Government  in  such  a  case  are  ordinarily 
payable  from  the  appropriation  ^^Miscellaneous  expenses, 
United  States  courts,"  upon  the  authorization  and  approval 
of  the  Attorney-General.  (See  "  Instructions  to  United 
States  Marshals,"  paragraphs  899,  1110-1114.) 

You  are  further  advised  that  in  the  matter  of  the  payment 
of  the  expenses  of  Aug.  F.  Duclos,  superintendent  and 
special  disbursing  agent,  Indian  Service,  whose  name  also 
appears  upon  the  pay  roll  submitted,  you  should  be  governed 
by  the  rule  laid  down  in  Cornpton^a  case  (15  Comp.  Dec., 
298).  Whether  or  not  Mr.  Duclos  attended  in  his  official  ca- 
pacity as  an  officer  in  the  Indian  Service  or  as  an  ordinary 
witness  is,  of  course,  unknown  to  this  office.  It  is  clearly 
the  duty  of  the  marshal  to  develop  the  facts  and  apply  the 
rule  in  Compton^a  case,  supra^  to  the  facts  when  definitely 
ascertained. 

It  may  be  well  to  add  that  this  decision  does  not  in  any 
way  waive  the  necessity  of  the  court's  approval  of  the  mar- 
shal's account  before  such  account  is  transmitted  to  the 
accounting  officers  for  settlement,  as  provided  by  section  1 
of  the  act  of  February  22, 1876  (18  Stat.,  888). 


CLAIXB  FOB  BOITHTT  VHDEB  ACT  OE  JULY  22,  1861. 

Bounty  under  tbe  act  of  July  22,  1861  (12  Stat.,  268),  Is  not  due  for 
service  in  a  home-guard  organization  outside  the  seat  of  war. 

Bounty  under  the  act  of  July  22,  1861,  »upra,  is  not  due  in  case  of  a 
soldier  who  was  not  honorably  discharged. 

Decision  by  Acting  ComptroUer  Mitchell,  Angnst  11,  1909: 

Severn  James  Howard  appealed,  July  28,  1909,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
No.  891481,  dated  July  22,  1909,  wherein  his  claim  for  pay, 
clothing  money,  bounty,  and  travel  allowances,  as  private. 
Company  K,  First  Regiment,  Eastern  Shore  Maryland  In- 
fantry, was  disallowed  as  follows : 

"  Soldier  has  been  paid  travel  allowances  in  full  and  $100 
bounty,  act  July  22,  1861.    Having  been  dishonorably  dis- 


Digitized  by  VjOOQ IC 


CLAIMS  FOB  BOUNTY.  95 

charged,  he  is  not  entitled  to  any  bounty  whatever,  and  the 
$100  paid  is  a  proper  stoppage  and  largely  in  excess  of  short 
payments  for  pay  and  clotning  pay  otherwise  found  due." 

The  attorney  for  claimant  contends  that  bounty  should 
be  paid. 

Severn  James  Howard  was  enrolled  October  29,  1861,  at 
Behoboth,  Md.,  as  a  private  in  said  company  to  serve  three 
years.  On  the  roll  of  said  company  dated  August  31,  1868, 
he  is  reported,  "Dishonorably  dismissed  the  service  of  the 
United  States  by  order  of  Major-Greneral  Schenck,  July  2, 
1868."    Said  order  is  worded  in  part  as  follows : 

"  Special  Orders,  1       "Hdqrs.,  Eighth  Army  Corps, 
"  No.  177.       J  "Baltimore,  July  2, 1863. 

[Extract.] 


"  9.  The  First  Regiment  Eastern  Shore  Maryland  Volun- 
teers was  recruited  m  1861  for  three  years  or  the  war,  but 
under  authority  from  the  Secretary  of  War  and  assurance 
from  the  recruiting  oflficers  that  they  were  to  serve  only  on 
the  eastern  shore  of  the  Chesapeake  Bay  as  a  home  guard. 

"  In  the  present  ^"eat  public  emergency,  this  regiment, 
with  others,  under  Brigadier-General  L^kwood,  was  ordered 
to  rendezvous  at  Point  Lookout,  on  the  western  shore  of  the 
bay,  and  thence  to  proceed  for  duty  to  Baltimore.  All  the 
regiment,  Colonel  Wallace  commanding,  responded  j)romptly 
to  his  call,  except  61  noncommissioned  officers  and  privates  of 
Company  K,  who  refused  to  obey.  Thirty  of  the  men  of  that 
company,  under  command  of  their  captain,  went  with  the  rest 
of  tne  regiment.  The  regiment  subsequently  marched,  as 
part  of  the  brigade  of  General  Lockwood,  to  Monocacy,  where 
it  became  attadied  to  the  Army  of  the  Potomac  under  Major- 
General  Meade  and  is  now  in  the  field.  In  this  state  of  facts 
it  is  considered  that  those  who  held  to  the  strict  letter  of  their 
agreement  and  have  not  a  zeal  in  the  cause  of  their  country 
and  a  patriotism  broad  enough  to  set  aside  such  narrow  con- 
siderations in  this  time  of  great  emergency  are  not  of  the 
stuff  of  which  true  soldiers  are  made,  as  are  their  companions 
of  the  regiment  who  have  nobly  taken  the  field  for  the  general 
defense.     And  it  is  therefore  ordered : 

"That  the  61  men  of  Company  K,  First  Eastern  Shore 
Maryland  Volunteers,  now  assembled  at  Cambridge,  on  the 
eastern  shore,  be  deprived  of  their  arms  and  accouterments, 
which  are  directed  to  be  turned  over  to  the  ordnance  officer 
of  the  Eiffhth  Army  Corps  at  Baltimore.  They  will  then 
consider  themselves  dishonorably  dismissed  from  the  service 
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of  the  United  States  from  this  day,  such  dismissal  being  sub- 
ject to  the  approval  of  the  Secretary  of  War.  In  the  mean- 
time they  will  return  to  their  homes,  transportation  being 
furnished  them  for  that  purpose  from  Cambridge  to  Somerset 
Coimty,  where  they  were  recruited. 

"  Second  Lieut.  William  J.  Porter,  of  Company  K,  who  is 
in  charge  of  these  men  at  Cambridge,  will  see  to  the  execution 
of  this  order,  after  which  he  will  without  delay  rejoin  his 
company  and  regiment  in  the  field  and  report  for  duty  to 
Colonel  Wallace.^ 

It  does  not  appear  that  said  order  was  approved  by  the 
Secretary  of  War.  The  name  Severn  James  Howard  does 
not  appear  on  the  company  roll  dated  October  31,  1863.  On 
the  roll  dated  December  31,  1863,  he  is  reported,  "Deserted 
10th  June,  1863,  voluntarily  returned  and  ordered  on  duty 
1st  November,  1863."  The  War  Department  has  removed 
the  charge  of  desertion  and  states  that  the  soldier  was  absent 
without  leave  from  June  10,  1863,  to  October  31,  1863,  in- 
clusive. He  was  confined  at  Fort  McHenry,  Md.,  May  31, 
1864,  for  refusing  to  do  duty  beyond  the  limits  of  the  eastern 
shore  of  Maryland;  released  July  15,  1864;  reconfined  July 
24,  1864,  and  discharged  August  22,  1864. 

The  following  are  copies  of  orders  relating  to  this  soldier 
and  other  soldiers  of  same  regiment: 

"  Special  Orders, 
"  No.  234. 


"  War  Department, 
"^Vdjutant-Genbral's  Office, 

''WaskinfftoTiy  July  11.  186^. 


[Extract.] 

"  27.  Such  of  the  men  of  Companies  B,  D,  and  K,  of  the 
First  Eastern  Shore  Maryland  Volunteers,  now  in  confine- 
ment at  Fort  McHenry,  Baltimore,  Md.,  as  are  willing  to 
render  service  anywhere  in  Maryland  will  be  transferred  to 
such  companies  of  that  regiment  as  they  may  select.  Tlie 
remainder  will  be  mustered  out  of  the  service  of  the  United 
States. 

"  The  commanding  officer  of  the  middle  department  is 
charged  with  the  execution  of  this  order. 

•  ♦♦♦♦♦♦ 

"By  order  of  the  Secretary  of  War. 

"(Signed)  E.  D.  Townsbnd, 

^'Assistant  Adjutant-General.^ 


Digitized  by  VjOOQ IC 


CLAIMS  FOR  BOUNTY.  97 

"^  Special  Orders,  ]     '^  Hdqrs.  Middle  Department, 

"  Eighth  Ar3iy  Corps, 
''  No.  205.         J  ^'Baltimore,  August  16^  186^. 

[Extract.] 
«  4(  4(  *  *  ♦  * 

"In  oonformitv  with  paragraph  27,  General  Order  234. 
Adjutant-General's  Office,  July  11,  1864,  the  following 
named  enlisted  men  of  Company  K,  First  Eastern  Shore 
Maryland  Volmiteers,  now  in  confinement  at  Fort  McHenry, 
will  be  mustered  out  of  the  United  States  service,  viz : 

"    *     *    ♦    Private  Severn  J.  Howard    ♦    *     *. 

"Maj.  H.  W.  Wharton,  commissary  of  musters.  Eighth 
Army  Corps,  is  charged  with  the  execution  of  this  order. 
The  above-named  men  will  be  released  from  confinement  on 
the  completion  of  their  muster  out. 

"  By  command  of  Major-General  Wallace. 

"(Signed)  Samuel  B.  Lawrence, 

^^ Assistant  Adjutant-GeneraV* 

A  muster-out  roll  of  a  detachment  of  22  men  of  said  com- 
pany, dated  at  Baltimore,  Md.,  August  22,  1864,  shows  said 
Howard  present  and  mustered  out  at  that  place  and  date 
under  the  provisions  of  Special  Order  234  and  Special  Order 
205,  8u//ra.  At  the  foot  of  the  roll  it  is  stated  that  they  are 
'•  hereby  honorably  discharged  from  the  United  States  serv- 
ice." On  August  22,  1864,  they  were  paid  pay,  clothing 
money,  and  travel  allowances,  but  not  paid  any  bounty. 

The  following  is  a  copy  of  a  letter  dated  September  16, 
1864,  addressed  to  Captain  Long  of  said  company  and  signed 
by  Asst.  Adj.  Gen.  Samuel  Breck: 

"Adjutant-General's  Office, 
''Washington^  D.  (7.,  September  16 ^  1864. 
"  Captain  :  I  have  the  honor  to  acknowledge  the  receipt 
of  your  communication  of  August  25,  1864,  reauesting  in- 
formation relative  to  pay,  bounty,  etc.,  of  men  ot  your  com- 
mand who  were  mustered  out  of  service  per  Special  Order 
No.  234,  Adjutant-General's  Office,  July  11,  1864,  and  to 
inform  you  in  reply  that  these  men  are  considered  as  having 
been  honorably  discharged  the  service,  and  are  entitled  to 
such  bounty  as  the  law  allows  in  such  cases. 
"  I  am,  captain,  very  respectfully, 
"  Your  obedient  servant, 

'•  Samuel  Breck, 
''Assistant  Adjutant-Generaiy 
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On  September  22,  1864,  by  Paymaster  Stryker  (voucher 
31),  17  (includin«:  said  Howard)  of  the  22  men  mustered 
out  August  22,  1864,  were  each  paid  $100  bounty  under  the 
act  of  July  22,  1861. 

Under  date  of  May  21, 1909,  the  Commissioner  of  Pensions 
made  a  report  in  this  case,  worded  in  part  as  follows : 

"  The  pensioner's  name  was  dropped  from  the  rolls  on 
May  17,  1908,  upon  a  statement  from  the  War  Department 
dated  April  27,  1908,  which  reads  as  follows: 

" '  It  appears  from  the  records  that  19  men  of  Company 
K,  First  Eastern  Shore  Maryland  Volunteers,  Severn  J. 
Howard  being  one  of  their  number,  were  confined  at  Fort 
McHenry  May  31, 1864,  for  mutinous  conduct,  refusing  to  do 
duty  beyond  the  limits  of  the  eastern  shore,  Maryland;  that 
they  were  released  July  15,  1864,  upon  consenting  to  serve 
anywhere  in  the  State  of  Maryland;  they  again  refused  to 
do  duty;  were  reconfined  July  24,  1864,  and  kept  so  confined 
until  the  date  of  their  discharge.  August  22,  1864.'  " 

The  War  Department,  under  date  of  July  13,  1909,  states: 

"  The  only  additional  information  brought  to  light  in  the 
case  of  Severn  J.  Howard^  private.  Company  IC,  Eastern 
Shore  Maryland  Infantry,  are  the  facts  relating  to  his  con- 
finement, as  correctly  set  forth  in  the  inclosed  letter  of  the 
Commissioner  of  Pensions,  dated  May  21,  1909. 

"  This  man  was  not  honorably  discharged  as  a  member  of 
the  above-mentioned  organization." 

Bounty  is  not  due  for  service  in  a  home-guard  organization 
outside  the  seat  of  war.  The  act  of  July  22,  1861  (12  Stat., 
268  to  270),  authorized  the  payment  of  bounty  to  a  soldier 
enlisted  "  for  the  purpose  of  repelling  invasion,  suppressing 
insurrection,  enforcing  the  laws,  and  preserving  and  protect- 
ing the  public  property,"  and  hoiwrahly  discharged  after 
having  served  two  years.  This  bounty  act  contemplated 
service  by  the  soldier  wherever  the  Government  should  re- 
quire such  service.  It  appears  in  evidence  that  he  enlisted 
to  serve  only  on  the  eastern  shore  of  the  Chesapeake  Bay  as 
a  home  guard,  and  that  he  refused  to  do  duty  l)eyond  the 
limits  of  the  eastern  shore  of  Maryland.  Upon  the  facts  in 
his  case  the  War  Department  has  determined  that  he  was 
not  honorabh"  discharged.  Upon  such  evidence  presented  he 
is  not  entitled  to  any  bounty  and  was  erroneously  paid  $100 
bounty  on  September  22,  lS(i4. 


Digitized  by  VjOOQ IC 


EMPLOYMENT  OF  PHYSICIANS.  99 

By  army  paymasters  .he  was  paid  pay  and  allowances  as  a 
private  from  October  29,  1861,  to  April  30,  1863,  and  from 
January  1,  1864,  to  August  21,  1864,  travel  allowances  on 
discharge,  $100  bounty  as  above  stated,  and  his  clothing  ac- 
count was  adjusted  up  to  and  including  August  21,  1864. 
His  account  with  the  United  States  is  as  follows: 

DEBIT. 

Bounty  erroneously  paid $100. 00 

CREDITS. 

Pay  from  May  1, 1863,  to  June  9. 1863,  from  November 
1,  1863,  to  December  31,  1863,  and  for  August  22, 
1864,  $43.43  less  43  cents  pay  overpaid  to  December 
31,  1861 $43.00 

Clothing  mcMiey  for  August  22,  1864 .  12 

43. 12 

Net  overpayment 56.88 

The  action  of  the  auditor  in  disallowing  the  claim  in  this 
case  is  affirmed. 


EKFLOYKEHT  OF  PHTSICIAKS  TO  ATTEKB  CONSULS. 

The  expense  of  employing  a  physician  to  attend  an  American  consul 
at  his.  station  is  a  personal  expense,  and  not  such  as  is  contem- 
plated by  Congress  in  providing  for  the  payment  of  the  miscella- 
neous exi)enses  necessary  in  the  transaction  of  the  business  of 
the  consulate.  Such  an  expense  is  therefore  not  properly  payable 
out  of  the  appropriation  "  C!ontlngent  expenses,  United  States 
consulates." 

Where  the  compensxition  of  a  civil  officer  or  employee  is  fixed  by  law. 
an  allowance  for  medical  attendance  and  services  would  be  in 
the  nature  of  additional  compensation,  and  therefore  unauthorized. 

Acting  ComptroUer  XiteheU  to  the  Secretary  of  State,  August  11,  1909: 

I  am  in  receipt  of  your  letter  of  the  3d  instant,  as  follows : 

"The  department  is  in  receipt  of  a  dispatch  from  the 
American  consul  at  Nanking,  China,  requesting,  in  view  of 
the  unhealthy  climate  of  that  place  and  the  resulting  neces- 
sity of  enffaging  regularly  the  services  of  a  physician  (the 
expense  of  which  the  consul  states  he  is  personally  unable  to 
bear),  that  he  be  permitted  to  expend  annually  approxi- 
mately $200  for  engaging  a  physician  regularly,  as  is  the 
case  with  the  British,  German,  and  Japanese  consulates  at 
Nanking. 
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"  It  may  be  stated  in  this  connection  that  there  is  a  pre- 
vailing custom  in  most  Chinese  ports  for  consulates,  business 
firms,  etc..  to  pay  a  regular  amount  each  year  toward  the 
support  or  a  port  physician,  and  realizing  the  burden  which 
this  additional  expense  places  upon  the  American  consul  at 
Nanking  and  also  the  necessity  for  such  services  on  account 
of  the  climate  and  health  conditions,  the  department  feels 
disposed  to  relieve  him  of  the  necessity  of  defraying  such 
expenditures  out  of  his  own  salary. 

"  I  have,  therefore,  to  request  an  opinion  as  to  whether, 
under  the  last  clause  of  the  appropriation  for  contingent 
expenses.  United  States  consulates,  reading,  '  and  such  other 
miscellaneous  expenses  as  the  President  may  think  necessary 
for  the  several  consulates  and  consular  agencies  in  the  trans- 
action of  their  business,'  such  a  charge  would  be  regarded 
as  legal." 

It  has  been  well  settled  by  this  office  that  where  the  com- 
pensation of  an  officer  or  employee  is  not  fixed  by  law,  but  is 
provided  for  by  contract,  provision  may  be  made  in  the 
contract  of  employment  for  medical  attendance  in  case  of 
injury  or  sickness  occurring  in  the  line  of  duty,  as  a  part  of 
compensation.  But  in  the  absence  of  such  provision  in  the 
contract,  or  of  provision  therefor  by  statutory  enactment, 
the  Government  is  under  no  legal  obligation  to  pay  for 
such  attendance  upon  sick  or  disabled  officers  or  employees. 
(See  8  Comp.  Dec,  296.) 

In  6  Comp.  Dec,  955,  956,  it  was  said : 

"  It  has  been  held  with  substantial  uniformity  by  the  ac- 
counting officers  that  there  is  no  authoritv  of  law  to  furnish 
medicines  or  medical  attendance  to  civilian  officers  or  em- 
ployees of  the  Government,  except  in  cases  where  the  con- 
tract of  employment  provides  for  the  same  or  where  some 
existing  regulation  of  the  department  for  which  the  service 
is  rendered  makes  the  furnishing  of  such  supplies  or  attend- 
ance a  part  of  the  contract  of  emplojmient." 

It  was  held  by  Comptroller  Bowler  (1  Comp.  Dec,  62) 
that  surgical  and  hospital  expenses  of  a  civil  employee,  in- 
jured in  service,  was  not  a  proper  charge  against  the  Gov- 
ernment in  the  absence  of  express  statutory  provision  there- 
for; and  following  that  rule,  he  also  held  (1  Comp.  Dec, 
289)  that  a  clerk  in  a  navy-yard  was  not  entitled  to  reim- 
bursement for  medicines  and  medical  attendance  while  sick 
on  duty. 
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The  principles  aboYe  announced  haYe  been  uniformly  ad- 
hered to  in  all  similar  cases  presented  to  this  office.  In  7 
Gomp.  Dec.,  407,  the  expense  of  medical  treatment  of  ciYilian 
employees  on  board  a  chartered  transi)ort  was  held  not 
chargeable  to  the  appropriation  "  Contingencies  of  the 
army,"  and  in  11  Comp.  Dec.,  177,  it  was  decided  that  the 
cost  of  medical  treatment  of  an  employee  of  the  Geological 
Survey  injured  while  in  the  performance  of  duty  in  the  field 
was  not  a  proper  charge'.against  the  GoYemment. 

In  12  Comp.  Dec,  27,,  it. was  held  that  where  the  com- 
pensation of  a  civil  officer  cr«  employee  is  fixed  by  law,  an 
allowance  for  medical  attendance -and  services  would  be  in 
the  nature  of  additional  compensaAoA*  and  therefore  unau- 
thorized. The  same  rule  was  applied '(13  Comp.  Dec.,  521) 
in  the  case  of  a  civil  employee,  in  receipt  of  fci^.aijnual  salary 
fixed  by  law,  who  became  sick  while  traveling  .upon  official 
business.  "  *''- 

The  act  of  May  11,  1908  (35  Stat.,  101),  fixes  the  com- 
pensation or  salary  of  the  American  consul  at  Nanking, 
China,  at  $4,000  per  annum,  and  I  know  of  no  law  authoriz- 
ing any  additional  compensation  to  be  paid  to  that  officer 
while  at  his  post  and  discharging  the  duties  of  his  office. 

The  regular  annual  appropriation  for  "  Contingent  ex- 
penses. United  States  consulates,"  act  of  March  2,  1909  (35 
Stat.,  683),  provides  as  follows: 

"  Expenses  of  providing  all  such  stationery,  blanks,  record 
and  other  books,  seals,  presses,  flags,  signs,  rent  (allowance 
for  rent  not  to  exceed  in  any  case  thirty  per  centum  of  the 
officers'  salary),  postage,  furniture,  statistics,  newspapers, 
freight  (foreign  and  domestic),  telegrams,  advertising,  mes- 
senger service,  traveling  expenses  of  consular  officers  and 
consular  assistants,  compensation  of  Chinese  writers,  loss  b^ 
exchange,  and  such  other  miscellaneous  expenses  as  the  Presi- 
dent may  think  necessary  for  the  several  consulates  and  con- 
sular agencies  in  the  transaction  of  their  business,  five 
hundred  and  twenty-five  thousand  dollars." 

It  will  be  observed  that  the  above  appropriation  contains 
no  express  provision  for  the  payment  of  expenses  incurred  by 
a  consul  in  procuring  for  himself  medical  treatment,  nor  can 
it  be  implied  from  the  language  of  said  act  that  it  was  the 
intention  of  Congress  that  the  fund  appropriated  should  be 
used  for  that  purpose,  unless  such  implication  is  drawn  from 
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the  provision  conferring  upon  the  President  certain  authority 
to  exercise  his  discretion  in  the  matter  of  approving  "  such 
other  miscellaneous  expenses  "  necessary  "  in  the  transaction  " 
of  the  "  business  "  of  the  consulate. 

While  the  President,  within  the  purview  of  this  act,  is 
given  broad  discretionary  powers,  still  such  discretionary 
powers  are  not  unlimited,  but  are  restricted  by  the  terms  of 
the  act  to  an  authorization  of  such  other  expenses  only  as  are 
not  specifically  provided  for,  and'  which  arise  out  of  the 
transaction  of  the  business  of  tjae^cdnsulate,  which  does  not, 
of  course,  include  the  persohjaVoV*  unofficial  expenses  of  the 
consul.  *•.  '^  \ 

It  is  therefore  necessary  in  this  case  to  determine  whether 
or  not  the  expense  "occasioned  by  the  employment  of  a  physi- 
cian to  attend,  iyxwi,  and  minister  to,  a  consul  is  an  expense 
necessarily  11  l»iising  in  the  transaction  of  the  business  of  the 
consirflBtte!,  *ahd  of  a  nature  similar  to  the  other  expenses 
expcesgly  provided  for,  or  whether  such  an  expense  is  more 
propferly  a  personal  expense  of  the  consul. 

I  think  it  must  be  admitted  that  services  performed  by  a 
doctor  or  physician  in  furnishing  medical  treatment  and 
advice,  or  in  supplying  medicines  to  a  consul  whose  health  is 
impaired,  in  an  effort  to  restore  the  consul's  health,  are  not 
services  rendered  or  supplies  furnished  "  in  the  transaction  " 
of  the  official ''  business  "  of  the  consulate.  I  hardly  see  how 
such  an  expense  can  be  regarded  as  official  when  it  represents 
a  charge  for  services  rendered  directly  to  a  consul  in  minis- 
tering to  his  bodily  and  physical  well  being. 

It  has  never  been  the  policy  of  the  Government  to  pay 
such  expenses  out  of  the  public  funds,  it  being  generally 
understood  that  it  was  incumbent  upon  such  an  officer  to 
keep  himself  in  condition  to  perform  his  official  duties  with- 
out cost  to  the  Government.  To  hold  otherwise  would  intro- 
duce an  innovation  in  the  use  of  general  and  "  contingent " 
appropriations. 

I  am  of  the  opinion  that  the  expense  of  employing  a 
physician  to  wait  upon  the  consul  and  furnish  him  with 
medical  or  other  personal  treatment  is  not  such  an  expense 
as  is  contemplated  by  Congress  in  providing  for  the  payment 
of  the  miscellaneous  expenses  necessary  in  the  transaction  of 
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the  business  of  the  consulate,  and  therefore  not  properly 
pa^^able  out  of  the  appropriation  "  Contingent  expenses^ 
United  States  consulates.'' 


PATKEHT   OF  EXPEHSES   OF  T&AJTSPOETATIOK,   ETC.,   OF   SHIP- 
WKECKED  AMEEICAH  SEAMEN  PICKED  TIP  AT  SEA. 

Shipwrecked  American  seamen  picked  up  by  a  steamer  in  the  open 
sea  are  not  excluded  from  the  benefits  of  section  4579  of  the  Re- 
vised Statutes,  which  authorizes  payment  of  the  transportation 
expenses  of  distressed  seamen  of  tbe  I'nited  States  from  **  foreign 
ports*'  where  there  Is  no  consular  officer  to  ports  of  the  United 
States,  as  well  as  any  reasonable  additional  compensation  to  the 
master  or  owner  of  the  vessel  transijortiug  the  seamen  which  shall 
be  deemed  equitable  by  the  **  First  Comptroller  of  the  Treasury ;" 
and  imyment  for  the  transportation,  maintenance,  and  clothing 
furnished  shipwrecked  American  seamen  picked  up  at  sea  and 
transix>rted  to  Nome,  Alaska,  from  the  appropriation  "  ReUef  and 
protection  of  American  seamen  "  Is  authorized. 

ConqitroUer  Tracewell  to  the  Auditor  for  the  State  and  other  Depart- 
ments, Aufln^st  19,  1909: 

I  am  in  receipt  of  your  letter  of  the  21st  ultimo,  inclosing 
the  claim  of  H.  Liebes  &  Co.,  agents  and  part  owners  of  the 
American  whaling  steamer  Boichead^  for  transportation, 
maintenance,  and  supplies  furnished  the  wrecked  crew  of 
the  American  whaling  steamer  IF;/?.  Baylies, 

You  request  that  I  inform  you  what  sum  should  be  allowed 
on  this  claim  under  section  4579,  Revised  Statutes. 

Section  4579,  referred  to  by  you,  provides  as  follows: 

"'Whenever  distressed  seamen  of  the  United  States  are 
transported  from  foreign  ports  where  there  is  no  consular 
officer  of  the  United  States  to  ports  of  the  United  States 
there  shall  be  allowed  to  the  master  or  owner  of  each  vessel 
in  which  they  are  transported  such  reasonable  compensation, 
in  addition  to  the  allowance  now  fixed  by  law,  as  shall  be 
deemed  equitable  by  the  First  Comptroller  of  the  Treasury.'* 

It  has  been  held  by  the  Comptroller,  in  a  letter  addressed 
to  the  Auditor  for  the  State  and  other  Departments,  Janu- 
ary 6,  1904  (28  MS.  Comp.  Dec,  29),  that  the  "allowance 
now  fixed  by  law"  has  reference  to  section  4578,  Revised 
Statutes,  as  amended  by  the  acts  of  June  26,  1884  (23  Stat, 
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55),  and  June  19.  1SS6  (24  StaU  83).  which  provides  for 
the  paymeDt  of  the  r^oliu-  steoage  passenger  fare,  not 
exceeding  2  cents  per  mile,  where  the  transportation  is  by 
steamer. 

The  facts  in  this  case  show  that  forty-three  men  of  the 
wrecked  crew  of  the  American  whaling  steamer  Wm.  Baylies 
were  picked  up  on  the  ice  in  Bering  Sea,  75  miles  NNE. 
of  Cape  Thaddeus,  off  the  coast  of  Siberia,  by  the  American 
whaling  steamer  Boichead  on  May  16,  1908,  and  were  trans- 
ported from  that  place  to  Nome,  Alaska,  on  board  the  said 
steamer  Boichead. 

^\liile  it  may  be  said  that  these  distressed  or  shipwrecked 
seamen  were  not  transported  from  a  foreign  port  in  the  lit- 
eral sense  in  which  the  term  *•  foreign  port  ^  is  ordinarily 
used,  still  I  do  not  think  that  said  term,  as  found  in  section 
4579,  sf/pra.  was  ever  intended  by  Congress  to  be  limited  and 
restricted  in  its  meaning  to  such  an  extent  as  to  exclude  dis- 
tressed American  seamen  who  are  picked  up  at  sea  from  the 
benefits  which  the  statute  confers  upon  the  same  seamen  in 
case  they  are  transported  from  a  port  in  a  foreign  country 
where  there  is  no  consular  officer  of  the  United  States. 

The  statutes  relating  to  the  relief  and  protection  of  Amer- 
ican seamen  have  always  been  liberally  construed.  (Bowler's 
First  Comp.  Dec.,  309.  314:  U  Comp.  Dec.,  868.) 

It  is  noticed  that  section  4578,  Revised  Statutes,  provides 
for  the  transportation  of  destitute  American  seamen  from 
foreign  ports  where  there  is  a  consular  officer  of  the  United 
States,  and  makes  it  the  duty  of  such  consular  officer  to  ar- 
range for  such  transportation,  from  which  it  appears  that 
the  purpose  of  section  4579  is  to  confer  upon  the  Comptroller 
authority  to  determine  the  amount  payable  on  account  of  the 
transportation  of  distressed  American  seamen  from  places 
not  within  the  territorial  limits  of  the  United  States  and 
where  there  is  no  consular  officer  of  the  United  States.  If 
such  is  the  purpose  of  section  4579,  and  I  am  of  opinion  that 
it  is,  it  would,  of  course,  cover  the  case  of  shipwrecked  Amer- 
ican seamen  picked  up  in  the  open  sea  and  transported  to  a 
port  of  the  United  States.  Therefore,  the  Comptroller,  in 
view  of  the  provisions  of  said  section  as  now  construed,  will 
determine  the  amount  payable  in  the  present  case,  in  addi- 
tion to  the  amount  "  now  fixed  bv  law.'* 
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The  distance  from  the  place  where  these  seamen  were 
wrecked  to  Nome,  Alaska,  is  about  432  miles.  All  of  the  43 
shipwrecked  seamen  were  transported  by  the  Bowhead  that 
distance,  with  the  exception  of  3,  who  left  the  said  vessel 
to  ship  on  other  whalers  after  being  transported  a  part  of 
the  distance  only,  2  of  them  leaving  the  Bowhead  on  June  4 
and  1  on  June  7,  1908.  It  further  appears  that  3  others  of 
the  shipwrecked  seamen  were  entered  upon  the  articles  of 
the  Bowhead  as  members  of  her  crew,  1  in  the  capacity  of 
cook  on  May  30,  and  2  as  seamen  on  June  18,  1908. 

The  claimants  state  that,  "  owing  to  the  condition  of  the 
ice  it  was  impossible  to  reach  Nome,  which  was  the  nearest 
port,  imtil  June  21,  and  to  do  this  extraordinary  efforts  had 
to  be  made,  as  the  vessel  was  laboring  hard  and  in  danger 
of  being  crushed  by  the  ice."  The  period  from  May  17  to 
June  21,  or  thirty-six  days,  represents  the  time  taken  to 
make  the  trip  from  the  scene  of  the  shipwreck  to  Nome,  as 
sworn  to  by  the  claimants. 

It  appears  that  37  men  were  transported .  the  entire  dis- 
tance at  the  Bowhead^s  expense  and  the  remaining  6  men 
varying  fractions  of  the  distance.  The  mileage  allowable,  as 
steerage  passenger  fare,  at  2  cents  per  mile  (the  maximum 
under  section  4578,  Revised  Statutes),  would  be  as  follows, 
allowing  the  proper  proportion  for  those  seamen  who  left 
the  Bowhead^  or  who  joined  her  crew : 

37  men  transported  approximately  432  miles,  at  2  cents $319. 68 

2  men  transported  i|  of  432  miles,  at  2  cents 0. 12 

1  man  transported  H  of  432  miles,  at  2  cents 5. 28 

1  man  transported  \\  of  432  miles,  at  2  cents 3. 30 

2  men  transported  i|  of  432  miles,  at  2  cents 15. 84 

Maximum     allowable    under    section    457S,    Revised 

Statutes 353.28 

It  will  be  observed  that  the  steerage  rate,  at  2  cents  per 
mile,  amounts  to  only  24  cents  per  day  for  each  seaman, 
which  is,  under  the  circumstances,  obviously  inadequate  to 
properly  compensate  the  owners  of  the  Bowhead  for  the 
transportation,  maintenance,  and  clothing  furnished  these 
distressed  American  seamen. 

I  think  an  additional  allowance  should  be  made  under  sec- 
tion 4579,  Revised  Statutes,  to  cover  the  extra  cost  of  pro- 
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visions  furnished  the  said  seamen,  and  to  reimburse  the 
vessel  owners  for  the  loss  of  the  whaling  voyage,  which  loss 
was  caused  by  the  relief  extended  to  these  shipwrecked 
sailors,  as  is  claimed  on  oath  in  this  case  to  be  the  fact,  and  to 
the  best  of  my  judgment,  all  things  taken  into  consideration^ 

1  shall  fix  this  allowance  at  $2  per  day  for  each  such  seaman^ 
that  amount  being  deemed  reasonable  and  equitable.  These 
seamen  were  kept  on  board  the  Bowhead  upon  the  request  of 
the  collector  of  customs  for  two  days  after  arriving  at  Nome, 
awaiting  transportation  to  Seattle.  Adding  these  two  days 
to  the  thirty-six  days  consumed  in  the  voyage  to  Nome  would 
make  a  total  of  thirty -eight  days.  The  additional  allowance 
for  subsistence  would  therefore  be  as  follows: 

37  men  for  38  days,  at  $2  i)er  day  eaeb |2,812 

2  men  for  19  days,  at  $2  per  day  each 7(; 

1  man  for  22  days,  at  $2  per  day 44 

1  man  for  14  days,  at  $2  per  day 28 

2  men  for  33  days,  at  $2  per  day  each 132 

Total J 3, 092 

I  think  it  reasonable  and  equitable  to  make  a  further  al- 
lowance for  certain  necessary  clothing  furnished  these  ship- 
wrecked American  seamen,  such  as  shirts,  drawers,  socks,  etc^ 
together  with  thirty  blankets,  amounting  to  $185.50. 

The  total  additional  allowance,  therefore,  which  I  deem 
to  be  reasonable  and  equitable  under  section  4579,  Revised 
Statutes,  is  $3,277.50,  to  which  should  be  added  the  allowance 
"  now  fixed  by  law  "  (sec.  4578,  Rev.  Stat.)  of  $353.28,  mak- 
ing a  sum  total  of  $3,630.78  which  should  be  certified  by  the 
auditor  in  favor  of  the  owners  of  the  American  whaling 
steamer  Bowhead  from  the  appropriation  "  Relief  and  pro- 
tection of  American  seamen,  1908,"  act  of  February  22,  1907 
(34  Stat,  925). 

REIlCBTJESElCEirT   OF  POSTltASTEE   FOB  HOKET   EKKOHEOTrSLT 

COLLECTED  FOK  SITPPOSEB  VIOLATIOK  OF  POSTAL  LAWS  AHD 

REOULATIOKS  AND  DEPOSITED  UT  THE  TBEASVBT,  AKD  SXTB- 

SEdTTENTLY  BEFTJNDED  BY  HIM. 

Where  a  sum  of  money  collected  by  a  ])08tmaster  for  a  supposed  viola* 

tioii  of  the  i>ostal  laws  and  ro^^nlatious  was  deitosited  and  covered 

into  the  Treasury  as  postal  revenues,  and  the  amount  was  later 

refunded  by  him  to  the  payee,  such  sum  can  not  be  withdrawn  to 

reimburse  the  postmaster  witlioi  t  r.ii  ni)proi)rlatIon  by  Ck^ngresa. 
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CoaptroUer  Tracewell  to  the  Postmaster-Ckneral,  Au^rust  20»  1900: 
I  am  in  receipt  of  your  letter  of  August  6, 1909,  as  follows: 

^  The  postmaster  at  Williamsfield,  111.,  on  February  11, 
1908,  collected  from  Mrs.  A.  P.  Boyer,  the  sender  of  a  news- 
paper, the  sum  of  $10  on  account  of  a  supposed  violation  of 
the  act  of  January  20,  1888,  chapter  2,  section  2  (25  Stat., 
1,  2;  sec.  484,  Postal  Laws  and  Regulations,  1902).  This 
amount  was  covered  into  the  revenues  of  the  Government, 
but  upon  a  subsequent  decision  of  the  department  that  no 
violation  of  the  law  had  been  committed  a  like  amount  was 
collected  from  the  postmaster  and  paid  to  Mrs.  Boyer. 

**  Inasmuch  as  the  original  amount  was  collected  by  the 
postmaster  at  Williamsfield  erroneously,  and  covered  into  the 
Treasury,  it  is  requested  that  you  will  advise  the  proper 
method  of  effecting  the  rdmbursement  of  the  postmaster  for 
the  amount  paid  bv  him  subsequently. 

'"  Section  3617,  Kevined  Statutes,  provides  as  follows: 

"' '  The  gross  amount  of  all  moneys  received  from  whatever 
source  for  the  use  of  the  United  States,  except  as  otherwise 
provided  in  the  next  section,  shall  be  paid  by  the  officer  or 
agent  receiving  the  same  into  the  Treasury,  at  as  early  a  day 
as  practicable,  without  any  abatement  or  deduction  on  account 
of  salary,  fees,  costs,  charges,  expenses,  or  claim  of  any 
description  whatever.  But  nothing  herein  shall  affect  any 
provision  relating  to  the  revenues  of  the  Post-Office  Depart- 
ment.^ 

"'Article  1,  section  9,  para^aph  7,  of  the  Constitution  of 
the  United  States  provides  that,  '  No  money  shall  be  drawn 
from  the  Treasury  but  in  consequence  of  appropriations  made 
bylaw     ♦     ♦     V 

"'  It  has  been  suggested  that  the  case  presented  may  come 
within  the  provisions  of  section  409,  Revised  Statutes,  section 
198  of  the  Postal  Laws  and  Regulations  of  1902,  and  your 
decision  upon  the  question  is  requested. 

"  In  the  event  that  you  should  hold  that  this  is  not  a  proper 
case  for  consideration  under  the  provisions  of  section  409, 
Revised  Statutes,  you  are  requested  to  advise  whether  there 
is  any  other  method  by  which  the  postmaster  at  Williams- 
field, 111.,  may  be  reimbursed  for  the  amount  which  he  has 
paid  in  this  case." 

The  Postal  Laws  and  Regulations  provide  that  moneys 
voluntarily  turned  over  to  a  postmaster  by  a  person  who 
has  rendered  himself  liable  to  a  penalty  for  a  violation  of 
postal  laws  shall  be  immediately  deposited  on  account  of 
*' fines,  penalties,  and  forfeitures"  with  the  regular  deposi- 
tory post-office  (sec.  196). 
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Section  4060  of  the  Revised  Statutes  requires  that  the 
postal  revenues,  of  which  fines  and  penalties  are  one  of  the 
enumerated  sources,  shall  be  deposited  in  the  Treasury  under 
the  direction  of  the  Postmaster-General;  and  section  4064 
provides  that  the  money  required  for  the  Postal  Service  in 
each  year  shall  be  appropriated  by  law  out  of  the  revenues 
of  the  service. 

The  amount  collected  was  deposited  and  covered  into  the 
Treasury  as  postal  revenues  on  account  of  the  fiscal  year 
1908.  Moneys  so  deposited  and  covered  can  not  be  with- 
drawn without  an  appropriation  by  Congress,  and  in  the 
absence  of  an  appropriation  authorizing  refunds  or  return 
of  such  moneys,  I  am  of  the  opinion  that  the  postmaster  is 
without  remedy  until  Congress  sees  fit  to  make  an  appro- 
priation for  his  relief. 

I  do  not  think  this  is  a  case  where  the  provisions  of  section 
409,  Revised  Statutes,  apply,  for  the  reason  that  the  money 
in  question  has  been  covered  into  the  Treasury  and  can  only 
be  withdrawn  in  consequence  of  an  appropriation.  (S^ 
sec.  3861,  Revised  Statutes.) 


LOKOEVITY  PAT  OF  REDUCED  SVPEEYISIirO  AKD  HIGH  SCHOOL 
PEDTCIPALS  nr  THE  DI8TBICT  OF  COLITICBIA. 

The  reduction  of  supervising  and  iiigh  school  principals  in  the  District 
of  Columbia  to  the  position  of  teacher  in  a  high  school  does  not 
deprive  them  of  their  longevity  increase  of  pay  according  to  the 
number  of  years*  experience  in  teaching  in  an  accredited  normal, 
high,  or  manual  training  school  of  the  District. 

Whether  the  M  Street  High  School  In  the  District  of  Columbia  is  an 
accredited  high  school  within  the  meaning  of  the  act  of  May  26, 
1908  (35  Stat,  289),  is  a  question  to  be  determined  by  the  school 
board  of  the  District 

Comptroller  TraceweU  to  the  President  of  the  Board  of  Commistioaerf 
of  the  District  of  Columbia,  August  21,  1909: 

By  your  reference  of  the  9th  instant  I  have  received  a 
letter  addressed  to  you  by  the  Auditor  of  the  District  of 
Columbia,  in  which  my  decision  is  requested  as  to — 

*'  what  salary  should  be  paid  to  H.  L.  Bailey  and  W.  T.  S. 
Jackson,  the  first  having  been  reduced  from  supervising 
principal  of  the  thirteenth  division  to  teacher  in  the  M  Street 
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High  School,  and  the  latter  reduced  from  principal  of  the 
M  Street  High  School  to  teacher  in  the  M  Street  High- 
School." 

The  change  took  place  on  July  1,  1909. 

From  the  certificate  of  the  superintendent  of  schools  it 
appears  Mr.  Bailey  was  a  teacher  in  the  M  Street  High 
School,  District  of  Columbia,  from  March,  1890,  to  June, 

1905,  about  fifteen  years  and  three  months;  and  Mr.  Jackson 
was  a  teacher  in  the  same  school  from  October,  1892,  to  June, 

1906,  about  thirteen  years  and  eight  months. 

The  auditor  properly  summarizes  the  question  as  follows : 

"  The  question  which  arises  in  these  cases  is  whether  Mr. 
Bailey  and  Mr.  Jackson,  having  been  appointed  teachers  in 
the  M  Street  High  School,  are  entitled  to  longevity  pay  in 
said  school  according  to  their  number  of  years  of  experience 
in  teaching  in  the  Washington  public  schools,  as  certified 
by  the  superintendent  of  public  schools,  or,  whether  under 
the  decision  of  the  Comptroller  dated  August  27,  1907  (14 
Com  p.  Dec,  92),  they  should  be  classified  as  teachers  re- 
duced to  a  lower  class  having  a  lower  range  of  salary,  and 
be  allowed  only  the  minimum  salary  of  Group  A,  Class  6." 

The  auditor's  doubt  seems  to  rest,  in  part  at  least,  upon  the 
alleged  fact  that  there  was  no  entire  separation  from  the 
public-school  service,  but  merely  a  reduction  from  one  posi- 
tion to  another. 

For  the  purposes  of  this  decision  I  think  it  fair  to  hold 
that  in  order  to  make  the  reduction  specified  above  it  was 
necessary  to  retire  the  persons  named  from  the  positions 
formerly  held  by  them  and  then  to  reappoint  them  to  their 
new  positions.  The  fact  that  both  the  retirement  and  ap- 
pointment were  simultaneous  would  not  make  the  operation 
any  the  less  than  two  independent  acts. 

This  being  the  case,  I  think  it  may  be  held  that  both  Mr. 
Bailey  and  Mr.  Jackson  were  appointed  (employed)  as 
teachers  in  the  M  Street  High  School  on  July  1, 1909,  within 
the  meaning  of  the  act  of  May  26,  1908  (35  Stat.,  289) ,  which 
provides : 

"That  teachers  hereafter  employed  in  normal,  high,  and 
manual  training  schools  may  be  placed  in  Group  A,  Class  6, 
and  receive  their  lon^vity  increase  according  to  their  num- 
ber of  years  of  experience  in  teaching  in  accredited  normal, 
high,  or  manual  training  schools.^' 
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Even  if  the  changes  referred  to  be  treated  solely  as  a  re- 
duction and  the  teachers  in  question  be  relegated  to  the 
minimum  salary  in  Group  A,  Class  6,  according  to  the  views 
expressed  in  my  decision  of  August  27, 1907  (14  Comp.  Dec., 
97),  I  think  they  must  be  considered  as  "hereafter  em- 
ployed," and  the  act  of  May  26,  1908,  supra^  would  give 
them  the  benefit  of  former  service  rendered  before  the  passage 
of  the  organic  act  of  June  20, 1906  (34  Stat,  316). 

The  law  of  May  26,  1908,  would  seem  to  have  for  its  pur- 
pose, in  part  at  least,  to  mitigate  the  severity  mentioned  b}'^ 
me  in  the  decision  of  1907,  and  to  have  "  otherwise  provided 
by  law  "  for  said  mitigations. 

The  next  question  is  whether  the  M  Street  High  School, 
of  the  District  of  Columbia,  is  an  accredited  high  school 
within  the  meaning  of  the  act  of  May  26,  1908,  supra.  As 
indicated  in  my  decision  of  April  19,  1909  (15  Comp.  Dec., 
632),  this  is  a  question  to  be  determined  by  the  school  board ; 
therefore,  the  conclusion  to  be  hereafter  stated  will  depend 
entirely  upon  a  favorable  finding  on  this  point  by  the  board. 

Messrs.  Bailey  and  Jackson  have  both  had  more  than  ten 
years'  experience  in  teaching  in  a  Washington  high  school; 
and  if  the  board  of  education  shall  find  said  school  an  ac- 
credited high  school,  they  are  entitled  to  the  highest  pay  pro- 
vided in  Class  6,  Group  A,  which  is  $1,800. 


XOmfTEI)  PAY  OF  A  CAYAXBY  OFFICEB  BETAUEI)  TO  BUTT  OV 
AH  A&MY  TEAJrSPOBT. 

A  captain  of  cavalry  who  was  detailed  for  and  assigned  to  and  per- 
formed dnty  on  a  transimrt  in  the  Army  Transport  Service,  which 
dnty  did  not  reqnlre  him  to  be  mounted,  but  who  certifies  that 
during  such  service  he  was  suitably  mounted  at  his  own  exix^use^ 
is  not  an  officer  required  to  be  mounted  within  the  meaning  of 
the  act  of  May  11.  190S  (35  Stat,  108),  while  performing  such 
duty,  and  therefore  not  entitled  to  mounted  pay  while  on  such 
duty. 

Decision  by  Assistant  Comptroller  Mitchell,  August  21,  1909: 

The  Auditor  for  the  War  Department  reported  for  ap- 
proval, disapproval,  or  modification  his  decision,  dated  the 
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15th  ultimo,  making  an  original  construction  of  a  statute,  as 
follows : 

"  In  the  examination  of  voucher  105,  March,  1909,  accounts 
of  Maj.  Delamere  Skerrett,  paymaster,  U.  S.  Army,  the  ques- 
tion arises  as  to  whether  or  not  a  captain  of  cavalry  who  was 
detailed  for  and  assigned  to  and  performed  duty  on  a  trans- 
port in  the  Army  Transport  Service,  which  duty  did  not 
require  him  to  be  mounted,  but  who,  nevertheless,  certified 
that  during  such  service  he  was  suitably  mounted  at  his  own 
expense  and  was  the  actual  and  exohisive  owner  of  the 
mounts  charged  for,  is  an  officer  required  to  be  mounted, 
within  the  meaning  of  the  act  of  May  11,  1908,  while  per- 
forming such  duty,  and  entitled  to  pay  for  providing  mounts 
not  used  on  such  duty. 

"  The  aforesaid  voucher  covers  the  payment  to  Capt.  James 
D.  Tilford,  Second  Cavalry,  of  $16.67  as  pay  for  mounts 
from  February  1  to  28,  1909.  The  officer  certified :  '  I  was 
suitably  mounted  at  my  own  expense,  and  was  the  actual 
and  exclusive  owner  of  the  mounts  charged  for,  during  the 
period  stated  on  this  voucher.' 

"Special  Order  No.  273,  War  Department,  dated  Novem- 
ber 21,  1908,  reads  in  part  as  follows : 

'' '  Capt.  James  D.  Tilford,  Second  Cavalry,  now  on  leave 
of  absence  in  this  city,  is  relieved  from  further  treatment  at 
the  General  Hospital,  Washington  Barracks,  D.  C.,  and 
detailed  for  duty  m  the  Army  Transport  Service,  under  the 
direction  of  the  Quartermaster-(roneral  of  the  Army,  with 
station  at  Newport  News,  Va.  Ho  will  proceed  to  Newport 
News  and  report  in  person  to  the  general  superintenoent, 
Army  Transport  Service,  at  that  place,  for  assignment  to 
duty,  relieving  First  Lieut.  William  G.  Meade,  Eleventh 
Cavalry,  who,  upon  being  so  relieved,  will  proceed  to  join 
his  troop.  The  travel  directed  is  necessary  in  the  military 
service.' 

"  It  appears  that  Captain  Tilford  reported  for  duty  under 
said  order  February  17,  1009.  The  station  of  Captain  Til- 
ford for  the  purpose  of  drawing  commutation  of  quarters 
while  serving  on  a  transport  was  Newport  News,  Va.,  where, 
it  is  presumed,  the  horses  for  which  he  drew  mounted  pay 
were  kept. 

"  In  his  decision  of  ISIay  15,  1000,  the  Comptroller  holds 
that  section  1272,  Revised  Statutes,  remains  in  full  force 
and  effect,  and  that  under  its  provisions  forage  can  be  allowed 
to  officers  only  for  the  horses  authorized  by  law  which  are 
actually  kept  by  them  at  the  place  where  the  officers  provid- 
ing them  are  on  duty. 

"  If  forage  can  be  allowed  to  officers  only  for  horses  author- 
ized by  law  and  actually  kept  by  them  in  service  when  on 
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duty  and  at  the  place  where  they  are  on  duty,  it  would  seem 
that,  since  May  11,  1908,  pay  for  mounts  can  be  allowed  to 
officers  below  the  grade  of  major  required  to  be  mounted 
only  for  horses  authorized  by  law  and  actually  kept  by  such 
officers  in  service  when  on  duty  and  at  the  place  where  they 
are  on  duty. 

"The  act  of  May  11,  1908  (35  Stat,  108),  provides: 

"'That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  equipments  for  all  officers  of  the  army  below  the 
grade  of  major  reauired  to  be  mounted,  but  in  case  any  offi- 
cer below  the  graae  of  major  required  to  be  mount e(f  pro- 
vides himself  with  suitable  mounts  at  his  own  expense, 
he  shall  receive  an  addition  to  his  pay  of  one  hundred  and 
fifty  dollars  per  annum  if  he  provides  one  mount,  and  two 
hundred  dollars  per  annum  if  he  provides  two  mounts.' 

"The  act  of  May  11,  1908  (35  Stat.,  117),  provides  for 
'  forage  in  kind  for  *  *  *  the  authorized  number  of  offi- 
cers' horses,  including  bedding  for  the  animals.' 

"  The  act  of  May  11,  1908  (35  Stat.,  117),  provides  that: 

" '  Nothing  in  the  act  making  appropriations  for  the  legis- 
lative, executive,  and  judicial  expenses  of  the  Government 
for  the  fiscal  year  nineteen  hundred  and  eight,  or  any  other 
act,  shall  hereafter  be  held  or  construed  so  as  to  deprive  offi- 
cers of  the  army,  wherever  on  duty  in  the  military  service 
of  the  United  States,  of  forage,  beading,  shoeing,  or  shelter 
for  their  authorized  number  of  horses,  or  of  any  means  of 
transportation  or  maintenance  therefor  for  which  provision 
is  made  by  the  terms  of  this  act.' 

"Paragraph  1104,  Army  Regulations,  1908,  as  amended 
by  General  Orders,  No.  153,  AVar  Department,  September 
23.  1908,  provides  that: 

" '  Officers  below  the  rank  of  major  who  are  required  to  be 
mounted  will  be  furnished  with  one  mount  by  the  Quarter- 
master's Departmeiit  in  case  they  do  not  elect  to  provide 
themselves  with  suitable  private  mounts.  Such  public  mounts 
will  ordinarily  be  assigned  one  to  the  exclusive  use  of  each 
officer,  and  they,  as  well  as  the  suitable  private  mounts  au- 
thorized and  kept  by  officers  required  to  be  mounted  for 
their  official  use,  will  be  foraged,  stabled,  shod,  groomed, 
fed,  watered,  and  furnished  with  veterinary  treatment  and 
medicine  at  government  expense.' 

"  Paragraph  1291,  Army  Regulations,  1908,  as  amended 
by  General  Orders,  No.  149,  War  Department,  September  16. 
1908,  declares  what  officers  on  the  active  list  of  the  army  are 
required  to  be  mounted,  including  among  them  officers  of 
cavalry.  It  also  includes  among  them  officers  serving  as 
military  attaches  to  the  embassies  and  legations  of  the 
United  States  at  foreign  capitals,  instructors  and  student 
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officers  at  the  Army  School  of  the  Line,  the  Army  Signal 
School,  the  Army  Staff  College,  and  the  Army  W^ar  College* 

"  If  officers  of  cavalry  and  other  officers  mentioned  m 
paragraph  1291  who  may  be  performing  duty  which  does, 
not  require  them  to  be  mounted  are  to  be  regarded  as  en- 
titled under  their  certificates  to  pay  for  their  mounts  during- 
the  performance  of  such  duty,  then  their  right  to  such  pay 
would  seem  to  be  determined  by  their  certificates  rather  than 
by  the  law  and  the  facts  in  the  case.  It  would  seem  that 
under  the  law  the  duty  which  an  officer  is  performing  under 
a  given  order  is  the  decisive  test  as  to  whether  or  not  he  is 
required  to  be  mounted  and  whether  or  not,  in  view  of  his 
providing  suitable  mounts  for  9uch  duty,  he  is  entitled  to 
mounted  pay  for  the  time  being. 

"  Paragraph  1292,  Army  Eegulations,  1908,  as  amended  by 
General  Orders,  No.  153,  War  Department,  September  28, 
1908,  provides  that: 

" '  Officers  below  the  grade  of  major,  required  to  be 
mounted,  whether  permanently  or  temporarily,  will  be  fur- 
nished with  a  proper  mount  by  the  Quartermaster's  Depart- 
ment. Such  officers  may,  however,  provide  themselves  with 
suitable  mounts  at  their  own  expense  and  of  their  exclusive 
ownership,  and  any  officer  of  the  grades  indicated  who  so 
provides  nimself  shall  receive  an  addition  to  his  pay  of  $150 

Eer  annum  if  he  provides  one  mount  and  $200  per  annum  if 
e  providn  two  mounts.  An  officer  claiming  additional  pav 
for  proviomg  his  own  mount  must  personally  certify  on  each 
account  that  he  was  suitably  mounted  at  nis  own  expense 
and  is  the  actual  and  exclusive  owner  of  the  mount  or  mounts 
in  question  *  ♦  ♦.  The  officer's  certificate  upon  his  pay 
accounts  will  be  taken  as  sufficient  evidence  that  he  is  entitled 
to  the  additional  pay  authorized  for  providing  his  own 
mounts  until  information  is  received  by  the  paymaster 
from  proper  authority  that  such  additional  pay  is  to  be 
stopped.' 

*^  Paragraph  1293,  Army  Regulations,  1908,  as  amended  by 
General  Oraers,  No.  153,  War  Department,  September  23, 
1908,  provides  that: 

** '  Officers  below  the  grade  of  major  providing  their  own 
mounts  do  not  forfeit  the  right  to  additional  pay  by  reason 
of  absence  on  account  of  sickness  or  on  ordinary  leave,  nor 
will  the  mere  fact  that  such  officers  are  temporarily  detached 
from  the  stations  where  their  mounts  are  kept  deprive  them 
of  their  right  to  the  additional  pay  so  long  as  the  horses  are 
actually  and  exclusively  owned  and  kept  for  their  use  in  the 
military  service.  When  officers  required  to  be  mounted  are 
temporarily  separated  from  their  mounts  due  to  orders  from 
the  War  Department  placing  them  upon  detached  service^ 
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which  duty  does  not  in  itself  require  them  to  have  their 
mounts  with  tlien),  or  when  such  officers  are  ordered  to  duty 
at  oversea  stations  and  at  the  time  of  departure  the  Govern- 
ment, for  any  reason  whatever,  refuses  to  transport  their 
mounts  either  to  or  from  such  station,  the  right  of  such 
officers  to  draw  the  additional  pay  authorized  under  the  pro- 
visions of  paragraph  li292  shall  not  be  questioned,  nor  aoes 
the  officer  in  either  of  the  above  cases  forfeit  the  right  to 
have  his  mounts  maintained  at  government  expense,  as  pro- 
vided in  paragraph  1104.' 

"  AVlien  an  officer  of  cavalry  or  other  officer  who  by  reason 
of  the  performance  of  certain  duty  which  requires  him  to  be 
mounted  provides  his  own  mount  or  mounts  instead  of  using 
the  mount  which  the  United  States  furnishes  for  use  in  the 
performance  of  such  duty,  and  then  is  detailed  to  duty  which 
does  not  require  him  to  he  mounted  for  its  performance,  and 
performs  such  duty,  it  would  seem  that  his  position,  in  view 
■of  the  act  of  May'll,  1008,  is  precisely  that  of  a  captain  of 
infantrv,  for  instance,  who  is  detailed  to  and  i)erforms  duty 
which  ^oes  not  require  him  to  he  mounted. 

"  In  view  of  the  foregoing  facts  and  considerations,  I  am 
K)f  the  opinion,  and  so  decide,  that  a  captain  of  cavalry  who 
was  detailed  for  and  assigned  to  and  performed  duty  on  a 
transport  in  the  Army  Transport  Service,  which  duty  did  not 
require  him  to  be  mounted,  but  who,  nevertheless,  certified 
that  during  such  service  he  was  suitably  mountec^t  his  own 
expense  and  was  the  actual  and  exchisive  owner  o^ie  mounts 
charged  for,  is  not  an  officer  required  to  be  mounted,  within 
the  meaning  of  the  act  of  May  11,  1908,  while  performing 
such  duty,  and  therefore  not  entitled  to  mounted  pay  while 
on  such  duty." 

The  act  of  May  11, 1908  (35  Stat.,  108),  provides: 

*'  That  hereafter  the  annual  pay  of  officers  of  the  army  of 
the  several  grades  herein  mentioned  shall  be  as  follows: 
*  *  *  Captain,  two  thousand  four  himdred  dollars;  first 
lieutenant,  two  thousand  dollars;  second  lieutenant,  one  thou- 
•sand  seven  hundred  dollars  *  *  *.  That  hereafter  the 
United  States  shall  furnish  mounts  and  horse  equipments  for 
all  officers  of  the  army  below  the  grade  of  major  required  to 
be  mounted,  but  in  case  any  officer  below  the  grade  of  major 
required  to  be  mounted  provides  himself  with  suitable  mounts 
at  his  own  expense,  he  shall  receive  an  addition  to  his  pay  of 
one  hundred  and  fifty  dollars  per  annum  if  he  provicks  one 
mount,  and  two  hundred  dollars  per  annum  if  he  provides 
two  mounts." 

Bearing  in  mind  the  purpose  of  said  act  of  May  11,  1908, 
is  to  give  the  same  regular  pay  to  officers  of  the  army  of  cor- 
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responding  grades  in  all  branches  of  the  service,  whether 
mounted  or  not  mounted,  before  an  officer  is  entitled  to 
receive  said  "  addition  to  his  pay  "  as  in  said  act  provided,  it 
must  appear  that  he  was  required  to  be  mounted  and  that  he 
provided  himself  with  suitable  mounts  at  his  own  expense. 
The  normal  duties  of  a  captain  of  cavalry  require  him  to  be 
mounted,  while  the  normal  duties  of  a  captain  of  infantry  do 
not  require  him  to  be  mounted,  but  because  both  these  state- 
ments are  true  it  does  not  follow  that  a  captain  of  cavalry 
may  not  be  assigned  to  duty  which  does  not  require  him  to  be 
mounted,  or  that  a  captain  of  infantry  may  not  be  assigned 
to  duty  which  requires  him  to  be  mounted. 

If  a  captain  of  cavalry  is  not  required  to  be  mounted, 
although  he  should  provide  himself  with  mounts  at  his  own 
expense,  he  is  not  entitled  to  said  "  addition  to  his  pay."  In 
this  respect,  as  in  respect  to  regular  pay  of  officers  of  corre- 
sponding grades,  army  officers  in  all  branches  of  the  service 
are  upon  an  equal  footing.  An  assignment  of  a  captain  of 
cavalry  to  duty  on  a  government  transport,  where  he  is 
required  to  perform  duty  at  sea,  is  obviously  an  assignment 
to  a  duty  the  performance  of  which  does  not  require  him  to 
be  mounted.  In  such  case  the  United  States  would  not  fur- 
nish him  with  mounts  and  horse  equipments  in  kind,  nor 
would  he  be  entitled  to  an  addition  to  his  pay  if  he  should, 
under  such  circumstances,  "  provide  himself  with  suitable 
mounts  at  his  own  expense."  Upon  such  facts  the  certificate 
of  the  officer  that  he  was  "  required  to  be  mounted  "  and 
that  he  "  provided  himself  with  suitable  mounts  at  his  own 
expense "  would  not  be  conclusive  upon  the  accounting 
officers.  On  the  other  hand,  if  an  army  officer,  whether  cav- 
alry, artillery,  or  infantry,  is  required  to  be  mounted,  and 
while  so  required  provides  himself  with  suitable  mounts  at 
his  own  expense,  is  temporarily  detached  from  the  station 
where  his  mounts  are  kept,  so  long  as  his  mounts  are  actually 
and  exclusively  owned  and  kept  for  his  use  in  the  military 
service,  such  mere  temporary  detachment  from  such  station 
would  not  deprive  him  of  his  right  to  said  additional  pay. 

Upon  the  facts  stated  by  the  auditor  and  as  they  are  under- 
stood, viz,  that  Captain  Tilford's  assignment  to  duty  is  for 
service  on  a  government  transport,  and  that  such  assignment 
is  not  merely  temporary,  I  do  not  think  he  is  entitled  to  said 
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addition  to  his  pay  any  more  than  if  he  were  a  captain  of 
infantry  and  had  never  been  required  to  be  mounted,  and  to 
hold  otherwise  would  be  a  discrimination  in  favor  of  an 
officer  of  cavalry  which  is  inconsistent  with  the  purpose  of 
said  act,  which  is  to  equalize  the  pay  of  army  officers  of  the 
several  grades  in  all  branches  of  the  service. 
The  proposed  decision  of  the  auditor  is  approved. 


PAYXEHT  OF  TKAVELIHO  EZPXHSES  OF  ASSISTANT  nrSPECTOB 
OF   FTJEHITinElE   FOB   PUBLIC   BUILDIHGS. 

The  traveling  expenses  of  an  assistant  inspector  of  furniture  in  the 
Office  of  the  Supervising  Architect  of  the  Treasury  are  not  legally 
payable  from  the  appropriation  "  Furniture  and  repairs  of  same 
for  public  buildings,  1909"  (36  Stat.,  327),  but  from  the  appro-' 
priation  "  Inspectors  of  furniture  and  other  furnishings  for  pub- 
lic buildings,  1909"  (35  Stat,  327),  which  is  specific  and  ex- 
clusive. 

Decision  by  ComptroUer  Traoewell,  August  21,  1909: 

By  letter  dated  August  9, 1909,  the  Secretary  of  the  Treas- 
ury applied  for  revision,  as  follows  :* 

"The  department  desires  to  appeal  from  that  portion  of 
the  settlement  of  the  Auditor  for  the  Treasury  Department, 
certificate  No.  2107,  of  the  account  of  J.  W.  Townsend,  dis- 
bursing clerk,  Treasury  Department,  imder  the  caption  '  Fur- 
niture and  repairs  of  same  for  public  buildings,  1909,'  and 
would  be  pleased  to  receive  an  expression  of  your  opinion 
relative  thereto  at  as  early  a  date  as  may  be  convenient. 

"  In  the  settlement  referred  to  the  auditor  has  disallowed 
the  sum  of  $87.71  (vouchers  Nos.  98  and  255),  covering  the 
traveling  expenses  of  Henry  D.  Dillon,  an  assistant  in- 
spector of  furniture  in  the  Office  of  the  Supervising  Archi- 
tect, the  claim  being  made  that  such  expenses  were  not  a 
proper  charge  against  the  appropriation  for  '  Furniture 
and  repairs  of  same  for  public  Duildings,'  in  view  of  the  pro- 
vision contained  in  the  sundry  civil  act  approved  May  27, 
1908,  making  appropriation  for  '  Inspectors  of  furniture  and 
other  furnishings  for  public  buildings.' 

"  In  a  letter  of  the  21st  ultimo,  in  response  to  a  call  from 
the  auditor's  office  relative  to  the  status  of  certain  employees 
in  the  Office  of  the  Supervising  Architect  and  the  propriety 
of  charging  the  cost  of  their  travel  to  the  ajppropriation 
for  '  Furniture  and  repairs  of  same,'  the  Supervising  Archi- 
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tect  gave  very  careful  consideration  to  the  subject-matter  of 
the  auditor's  inquiry,  and  in  discussing  the  question  sub- 
mitted, among  other  statements,  the  following: 

" '  Referring  specifically  to  the  status  of  the  employment 
of  Inspector  Dillon*  it  is  respectfully  submitted  that  the  pro- 
visions of  the  act  of  May  22,  1908,  above  quoted  are  not  in- 
consistent with  the  proviso  relative  to  "  Inspectors  of  fur- 
niture and  other  furnishings,"  to  which  you  allude  in  your 
letter.    It  would  appear  that  the  same  reasoning  would  ob- 
tain here  as  that  which  is  applicable  to  the  regular  building 
and  mechanical  inspectors  of  this  office.    As  already  stated, 
five  inspectors  are  specifically  provided  for  in  the  act  of 
May  22,  1908,  but  this  provision  does  not  affect  the  authority 
contained  in  the  same  act,  which  permits  the  Secretary  of 
the  Treasury  to  avail  himself  of  "  such  other  services  "  as  in 
his  judgment  may  be  necessary  (including  inspectors  in  such 
numbers  as  may  be  required)  for  the  proper  prosecution  of 
the  work  incident  to  public  buildings.    Conceding  the  cor- 
rectness of  this  analysis,  it  does  not  appear  that  the  em- 
Eloyment  of  Mr.  Dillon  is  in  conflict  with  the  proviso  quoted 
y  you.' 
-'  In  view  of  the  order  of  the  Secretary  of  the  Treasui^' 
dated  February  1,  1909,  which  is  quoted  in  full  in  the  archi- 
tect's letter  above  referred  to,  it  is  the  opinion  of  the  de- 
partment that  Mr.  Dillon's  employment  is  authorized  under 
the  provisions  of  the  legislative  act  of  May  22,  1908;  and 
assuming  that  this  conclusion  is  correct,  it  would  follow  as  a 
natural  corollary  that  such  expenses  as  might  be  incurred  by 
Mr.  Dillon  when  traveling  under  instructions  of  the  depart- 
ment would  be  an  appropriate  charge  against  the  appropria- 
tion for  '  Furniture  and  repairs  of  same '  prior  to  July  1, 
1909. 

"  The  letter  above  referred  to  of  the  Supervising  Archi- 
tect, in  which  other  features  pertinent  to  this  matter  are 
alluded  to,  will  be  found  attached  to  voucher  No.  98,  certifi- 
cate No.  2107,  and  it  is  respectfully  requested  that  consider- 
ation may  be  given  thereto  m  the  analysis  of  this  case  before 
final  conclusion  is  reached." 

In  the  legislative  act  of  May  22, 1908  (35  Stat,  201),  under 
the  title  "  Office  of  the  Supervising  Architect,"  provision  for 
various  salaries  is  made  in  the  first  paragraph,  among  them 
the  following: 

"  Four  inspectors,  at  two  thousand  one  hundred  and  ninety 
dollars  each;  one  inspector,  one  thousand  eight  hundred 
dollars." 
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Following  the  specific  appropriations  in  the  first  para- 
graph, further  provision  is  made  in  the  second  paragraph  as 
follows : 

"  And  the  services  of  skilled  draftsmen,  civil  engineei-s, 
computers,  and  such  other  services  as  the  Secretary  of  the 
Treasury  mav  deem  necessary  and  specially  order,  may  be 
employed  only  in  the  Office  of  the  Supervising  Architect 
exclusively  to  carry  into  effect  the  various  appropriations 
for  the  construction  of  public  buildings,  to  be  paid  for  from 
and  equitably  charged  against  such  appropriations    *    *    *•'* 

In  the  sundry  civil  act  of  May  27,  1908  (35  Stat.,  327), 
provision  is  made  as  follows : 

"  Inspector  of  furniture,  and  other  furnishings  for  public 
buildings :  To  enable  the  Secretary  of  the  Treasury  to  em- 
ploy a  suitable  pei-son  to  inspect  all  public  buildings  and 
examine  into  their  requirements  for  furniture  and  other  fur- 
nishings, two  thousand  five  hundred  dollars;  and  for  actual 
necessary  traveling  expenses,  including  actual  traveling  ex- 
penses of  assistant,  not  exceeding  three  thousand  dollars;  in 
all  five  thousand  five  hundred  dollars. 

"  For  assistant  inspector  of  furniture  and  furnishings  for 
public  buildings,  one  thousand  srx  hundred  dollars."  . 

The  records  of  the  department  show  that  W.  W.  Stevens 
holds  the  appointment  of  inspector  of  furniture  and  other 
furnishings  for  public  buildings  at  $2,500  per  annum,  and 
Louis  Krauss  the  appointment  of  assistant  inspector  at 
$1,600  per  annum,  under  the  last  above-named  appropria- 
tion, and  that  their  salaries  and  traveling  expenses  are  paid 
as  therein  provided.  Their  appointment  appears  to  exhaust 
the  authority  for  appointment  under  the  act  of  May  27, 
1908,  supra. 

The  appropriation  for  furniture  and  repairs  of  furniture 
immediately  follows  the  provision  for  inspection  above 
quoted  and  provides: 

"  For  furniture  and  repairs  of  same,  carpets,  and  gas  and 
electric-light  fixtures,  for  all  public  buildings,  exclusive  of 
marine  hospitals,  mints,  branch  mints  and  assay  offices,  under 
control  of  the  Treasury  Department,  and  for  furniture,  car- 
pets, gas  and  electric-light  fixtures  for  new  buildings,  exclu- 
sive of  personal  services,  except  for  work  done  by  contract, 
five  hundred  and  seventeen  thousand  three  hundred  dollars." 

No  provision  is  made  in  the  latter  appropriation  for  pay- 
ment of  expenses  of  inspection,  either  as  compensation  or 
traveling  expenses  of  inspectors. 
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It  is  a  well-established  rule  of  construction  that  an  appro- 
priation  which   makes  specific  provision   for  a   particular 
object  is  exclusively  applicable  thereto.     (Vol.  4,  Lawrence 
First  Comp.  Dec,  p.  75;  vol.  3,  Digest  Second  Comp.  Dec, 
sees.  86,  93,  402;  1  Comp.  Dec,  126,  236,  417,  563;  3  id.,  83, 
439 ;  5  id.,  181,  838 ;  7  id.,  665 ;  8  id.,  27 ;  9  id.,  259 ;  14  id.,  936.) 
The  rule  sustained  by  a  long,  unvarying  line  of  decisions 
seems  to  preclude  the  allowance  of  Mr.  Dillon's  traveling 
expenses  from  the  appropriation  "Furniture  and  repairs 
of  same  for  public  buildings,  1909,"  such  expenses  having 
been   incurred  in  the  performance  of  duties  the  expenses 
whereof  have  been  provided  for  in  the  appropriation  "In- 
spectors of  furniture  and  other  furnishings  for  public  build- 
ings, 1909,''  which  appropriation  is  specific  and  exclusive. 

In  the  Supervising  Architect's  letter  of  July  21, 1909,  cited 
in  the  letter  of  the  Secretary  of  the  Treasury  of  August  9, 
1909,  supra,  it  is  stated  that : 

••Mr.  Dillon  was  employed  under  authority  of  that  pro- 
vision of  the  legislative  act  of  May  22,  1908,  which  in  part 
reads  as  follows  : 

"  'And  the  services  of  skilled  draftsmen,  civil  engineers, 
computers,  and  such  other  services  as  the  Secretary  of  the 
Treasury  may  deem  necessary  and  specially  order,'  etc." 

The  authority  for  appointment  under  this  provision  is 
subject  to  two  limitations  which  preclude  appointment  of 
an  inspector  for  such  service  as  appears  to  have  been  ren- 
dered by  Mr.  Dillon:  First,  that  they  may  be  employed 
ordy  in  the' office  of  the  Supervising  Architect;  second,  ex- 
clusively to  carry  into  effect  the  various  appropriations  for 
the  construction  of  public  buildings.  Travel  between  Wash- 
ington, D.  C,  and  Cincinnati,  Ohio,  Kichmond  and  Indian- 
apolis, Ind.,  Chicago,  111.,  and  Milwaukee,  AVis.,  for  the 
purpose  of  inspecting  furniture,  as  shown  by  the  vouchers 
in  question,  is  not  employment  in  the  Supervising  Archi- 
tect's office  exclusively  to  carry  into  effect  the  various  appro- 
priations for  the  construction  of  public  buildings. 

If  there  were  any  authority  of  law  for  the  appointment 
of  such  an  employee  and  payment  of  his  compensation  from, 
and  to  be  equitably  charged  against,  appropriations  for 
public  buildings,  I  do  not  think  his  traveling  expenses  could 
legally   be   paid   from  the  appropriation   "  Furniture  and 
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repairs  of  same  for  public  buildings,  1909,"  for  the  reason 
above  given. 

The  action  of  the  auditor  is  approved. 


DBTEEXIHATION  OF  ENUSTXEHT  PERIODS  OF  £NLI8TED 

OF  THE  AKmr. 

The  provision  in  the  act  of  May  11,  1008  (35  Stat.,  109),  that  any 
soldier  who  receives  an  honorable  discharge  for  the  convenience 
of  the  Government  after  having  served  more  than  half  of  his 
enlistment  shall  be  considered  as  having  served  an  enlistment 
period  within  the  meaning  of  the  act,  is  retrospective  as  well  as 
prospective,  and  applies  to  a  soldier  so  discharged  befbre  as  well 
as  after  the  i^assage  of  said  act. 

Assistant  Comptroller  ICitohell  to  J.  B.  Huston,  paymaster,  United  States 
Army,  August  83,  1909: 

I  have  received  your  communication  of  the  14th  instant  in 
which  you  request  my  decision  of  a  question  which  you  pre- 
sent as  follows: 

"  I  have  the  honor  to  state  that  there  has  been  presented 
to  me  for  payment  for  the  month  of  July  the  roll  of  Com- 
pany E,  Nineteenth  Infantrj'.  Private  Hush  D.  Barton 
claims  pay  as  of  the  second  enlistment  period.  His  service 
follows : 

"  Enlisted  August  9,  1904 ;  was  assigned  to  Company  E, 
Nineteenth  Infantry,  and  went  with  the  regiment  to  the 
Philippine  Islands;  returned  to  the  United  States  July  29, 

1907,  and  was  mustered  out  as  a  member  of  the  casual  detach- 
ment at  Angel  Island  for  the  convenience  of  the  Government 
on  August  6, 1907,  two  days  before  his  term  of  enlistment  ex- 
pired. He  did  not  ask  and  did  not  expect  his  discharge  be- 
fore the  expiration  of  his  term.     He  reenlisted  October  7, 

1908,  at  Fort  McDowell  and  was  assigned  to  Company  E  of 
the  Nineteenth  Infantry. 

"  I  respectfully  request  decision  as  to  what  enlistment 
period  the  soldier  is  serving  at  the  present  time,  he  being 
still  in  the  service  under  his  enlistment  of  October  7, 1908." 

The  act  of  May  lU  1908  (35  Stat.,  109),  provides: 

"  That  hereafter  any  soldier  honorably  discharged  at  the 
termination  of  his  first  or  any  succeeding  enlistment  period 
who  reenlists  after  the  expiration  of  three  months  shall  be 
regarded  as  in  his  second  enlistment ;  that  an  enlistment  shall 
not  be  regarded  as  complete  until  the  soldier  shall  have  made 
good  any  time  lost  during  an  enlistment  period  by  unau- 
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thorized  absences  exceeding  one  day,  but  any  soldier  who 
receives  an  honorable 'discharge  for  the  convenience  of  the 
Government  after  having  served  more  than  half  of  his  en- 
listment shall  be  considered  as  having  served  an  enlistment 
period  within  the  meaning  of  this  act    *     *     *." 

I  am  of  opinion  that  the  provision  in  said  act,  "  but  any 
soldier  who  receives  an  honorable  discharge  for  the  con- 
.  venience  of  the  Government  after  having  served  more  than 
half  of  his  enlistment  shall  be  considered  as  having  served 
an  enlistment  period  within  the  meaning  of  this  act,"  is 
retrospective  as  well  as  prospective,  and  applies  to  a  soldier 
so  discharged  before  as  well  as  after  the  passage  of  said  act 
of  May  11,  1908.  Private  Barton  was  discharged  August  6, 
1907,  for  the  convenience  of  the  Government  after  more  than 
eighteen  months'  service,  and  under  his  enlistment  of  Octo- 
ber 7,  1908,  he  is  entitled  to  be  carried  on  the  pay  rolls  as  in 
his  seccmd  ^ilistment  period.     (See  15  Comp.  Dec.,  558.) 


V8E  OF  ^'INBIAK  ICONEYS.  PROCEEDS  OF  LABOB.'' 

Proceeds  from  the  sale  of  articles  manufactured  in  Indian  manual 
training  schools,  proceeds  from  the  sale  of  stock  or  products  raised 
on  school  farms,  and  proceeds  from  the  sale  of  hides  from  school 
stock,  accounted  for  as  **  Indiau  moneys,  proceeds  of  labor,"  are 
available  for  the  purctiase  of  such  supplies  for  the  school  whence 
tbey  are  derived  as  the  Secretary  of  the  Interior  may  direct 

BecisioiL  by  Assistant  Comptroller  ICitchell,  Ansmst  25,  1909: 

The  following  letter  of  the  Secretary  of  the  Interior  to  the 
Secretary  of  the  Treasury,  dated  August  14,  1909,  referr^ 
to  the  Auditor  for  the  Interior  Department,  and  by  the  latter 
to  this  office,  was  received  August  21, 1909 : 

"  The  Auditor  for  the  Interior  Department,  in  his  settle- 
ment (No.  11961),  allowed  and  passed  for  payment  a  claim 
settled  by  the  Indian  Office  in  favor  of  Charles  H.  Searing 
for  flour,  amounting  to  $732.80,  furnished  for  Haskell  In- 
stitute, Lawrence,  Kans.,  payable  from  the  appropriation 
*  Indian  School,  Lawrence,  Kansas,  1909.' 

"As  it  appears  that  there  are  not  sufficient  funds  to  the 
credit  of  saia  appropriation,  you  are  requested  to  direct  pay- 
ment of  this  claim  to  be  made  from  '  Indian  moneys,  proceeds 
of  labor,  Lawrence  School.' '" 
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Under  the  provisions  of  section  8,  act  of  July  31,  1894  (28 
Stat.,  207),  the  balance  certified  by  an  auditor  is  final  and 
conclusive  upon  the  executive  branch  of  the  Government 
unless  changed  upon  revision  by  the  Comptroller  of  the 
Treasury  as  provided  in  said  section. 

Notwithstanding  its  informality  and  the  circuitous  route 
by  which  said  letter  reached  this  office,  it  is  treated  as  an 
application  for  revision  of  the  said  settlement  for  the  accom- 
plishment of  the  purpose  requested. 

The  title  "  Indian  moneys,  proceeds  of  labor,"  arose  under 
the  deficiency  act  of  March  3,  1883  (22  Stat.,  590),  which 
provides : 

"  The  proceeds  of  all  pasturage  and  sales  of  timber,  coal, 
or  other  product  of  any  Indian  reservation,  except  those 
of  the  Five  Civilized  Tribes,  and  not  the  result  of  the  labor 
of  anv  member  of  such  tribe,  shall  be  covered  into  the  Treas- 
ury for  the  benefit  of  such  tribe  under  such  regulations  as 
the  Secretary  of  the  Interior  shall  pre^ribe;  and  the  Sec- 
retary shall  report  his  action  in  detail  to  Congress  at  the 
next  session." 

By  the  Indian  appropriation  act  of  March  2,  1887  (24 
Stat.,  463),  authority  to  use  the  fund  was  given  as  follows: 

"  That  the  Secretary  of  the  Interior  is  hereby  authorized 
to  use  the  money  which  has  been  or  may  hereafter  be  covered 
into  the  Treasury  under  the  provisions  of  the  act  approved 
March  third,  eighteen  hundred  and  eighty-three,  and  which 
is  carried  on  the  books  of  that  department  under  the  cap- 
tion of  '  Indian  moneys,  proceeds  of  labor,'  for  the  benefit 
of  the  several  tribes  on  whose  account  said  money  was  cov- 
ered in,  in  such  way  and  for  such  purposes  as  in  his  discre- 
tion he  may  think  best,  and  shall  make  annually  a  detailed 
report  thereof  to  Congress." 

In  my  recent  decision  of  July  14, 1909  (16  Comp.  Dec.,  22), 
under  the  two  acts  last  above  quoted,  I  held  that : 

" '  Indian  moneys,  proceeds  of  labor,'  belong  to  the  In- 
dians, and  are  not  to  be  charged  with  the  expenses  of  admin- 
istration, for  which  government  appropriations  are  available, 
or  which  the  Government  is  bound  to  defray." 

This  opinion  was  based  upon  the  recognized  right  of  the 
Indians  to  enjoy  the  benefit  of  the  products  of  reservations 
set  apart  for  their  exohisive  use. 

The  proceeds  of  sales  of  articles  manufactured  in  Indian 
manual  and  training  schools,  also  of  stock,  produce,  etc., 
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raised  at  Indian  schools,  stand  upon  a  different  basis.  They 
are  not  strictly  within  the  provisions  of  the  acts  of  March 
3,  1883,  and  March  2,  1887,  du^a.  They  arise  under  the 
administration  of  the  schools  supported  by  government  ap- 
propriations. In  the  early  accumulation  of  such  funds  some 
doubt  appears  to  have  arisen  as  to  the  disposition  or  use  to  be 
made  of  funds  thus  accruing.  In  the  opinion  of  April  20, 
1883,  the  Attorney-General,  in  answer  to  the  Secretary  of 
the  Interior,  said: 

'"  The  question  submitted  for  my  opinion  in  your  letter 
of  the  14th  instant  is  whether  the  proceeds  of  sales  of  articles 
manufactured  in  Indian  manual  and  training  schools  should 
be  turned  into  the  Treasury  or  be  held  by  the  Indian  Bureau 
for  the  use  and  benefit  of  the  schools. 

"  I  am  clearly  of  the  opinion  that  the  latter  is  the  proper 
and  legal  disposition  to  be  made  of  these  funds."  (17  Op. 
Att.  Gen.,  531.) 

In  the  regulations  of  the  Indian  Office  funds  accumulated 
under  the  act  of  March  3,  1883,  mpra^  are  entitled  "  Mis- 
cellaneous receipts.  Class  III,"  while  the  proceeds  from  sale 
of  articles  manufactured  at  Indian  schools  and  proceeds  from 
school  farms  and  stock  are  entitled  ''  Miscellaneous  receipts. 
Class  IV."  Both  classes  in  the  Treasury  Department  are 
carried  under  the  title  "  Indian  moneys,  proceeds  of  labor." 
Recent  communications  from  the  Interior  Department  in- 
dicate the  adoption  of  the  title  used  in  the  Treasury  De- 
partment. 

The  fact  that  school  revenues  and  revenues  from  reserva- 
tions are  carried  under  the  same  title  does  not  make  their 
availability  for  expenditure  identical.  Availability  for  ex- 
penditure depends  on  the  nature  of  the  funds  and  the  soiurce 
whence  derived.  The  school  revenues  grow  out  of  school 
administration,  and  at  some  of  the  schools,  notably  the  Car- 
lisle School,  they  were  deposited  and  covered  in  under  the 
title  of  appropriation  for  the  school  and  used  for  the  same 
purpose  as  the  original  appropriation.  As  this  practice 
resulted  sometimes  in  covering  in  the  funds  after  the  close 
of  the  fiscal  year,  defeating  their  use  for  expenses  subse- 
quently incurred,  I  held,  in  decision  of  January  31,  1907, 
that  such  funds  should  be  covered  in  under  the  title  "  Indian 
moneys,  proceeds  of  labor"  (13  Comp.  Dec,  518). 
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Under  the  opinion  of  the  Attorney-General,  supra^  and 
the  long-continued  administrative  practice  sanctioned  by  the 
accounting  officers,  I  am  of  the  opinion  that  proceeds  from 
sale  of  articles  manufactured  in  Indian  manual  training 
schools,  proceeds  from  sale  of  stock  or  products  raised  on 
school  farms,  and  proceeds  from  sale  of  hides  from  school 
stock  are  available  for  the  purchase  of  such  supplies  for  the 
school  where  they  are  derived  as  the  Secretary  of  the  Inte- 
rior may  direct. 

Upon  revision  of  said  settlement,  a  certificate  of  difference 
will  issue  to  effect  payment  of  $732.80  from  "  Indian  moneys, 
proceeds  of  labor,  Lawrence  School." 


PAYXEKT  OF  GRATITITY  OF  ONE  XONTH'S  EXTRA  PAY  TO  OFFI- 
CEKS  AND  EKPLOYEES  OF  THE  SENATE  AND  HOUSE  OF  KEP- 
KBSENTATiyES  IN  CASE  OF  DEATH. 

The  one  montb*s  extra  pay  to  officers  and  employees  of  the  Senate  and 
House  of  Representatives,  carried  in  the  urgent  deficiency  act  of 
August  5,  1909  (36  Stat,  127),  Is  a  gratuity,  and  where  an  officer 
or  employee  dies  without  receiving  the  amount  of  said  extra  pay 
the  gratuity  lapses  and  payment  thereof  to  any  iierson  is  unau- 
thorized. 

Comptroller  Tracewell  to  R.  B.  Nixon,  flnanoial  clerk,  United  States 
Senate,  Aagust  27,   1909: 

I  am  in  receipt  of  your  letter  of  the  25th  instant,  which 
reads : 

"  The  act  making  appropriations  to  supply  urgent  deficien- 
cies, etc.,  approved  August  5,  1909,  contains,  on  page  10,  the 
following: 

'' '  To  enable  the  Secretary  of  the  Senate  and  the  Clerk  of 
the  House  of  Representatives  to  pay  to  the  officers  and  em- 
ployees of  the  Senate  and  the  House  borne  on  the  annual  and 
session  rolls  on  the  first  dav  of  July,  nineteen  hundred  and 
nine,  including  the  Capitol  police,  the  official  reporters  of 
the  Senate  and  House,  and  AV.  A.  Smith,  Congressional 
Record  clerk,  for  extra  services  during  the  first  session  of  the 
Sixty-first  Congress  a  sum  equal  ib  one  month's  pay  at  the 
compensation  then  paid  them  by  law.' 

"  You  will  observe  that  it  was  necessary  that  a  person 
should  be  on  the  annual  or  session  roll  on  the  1st  day  of  July, 
1909,  to  be  entitled  to  a  benefit  of  this  provision. 
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"  Mr.  Linton  was,  and  had  been  for  some  time,  the  Acting 
Assistant  Doorkeeper  of  the  Senate  at  an  annual  salary  of 
$2,592,  and  at  the  time  of  the  approval  of  this  act  was  on 
sick  leave,  and  died  on  the  6th  day  of  August.  On  the 
morning  of  the  6th  I  obtained  from  the  Treasurer  of  the 
United  States  a  check  payable  to  his  order  for  the  amount 
of  his  extra  pay,  and  a  letter  was  written  trananitting  it  to 
him.  Prior  to  the  mailing  of  this  letter  a  dispatch  was 
received  from  California  informing  me  that  he  died  at  noon 
on  the  same  day.  He  had  receipte4  for  the  check,  and  had 
not  the  dispatch  been  received  the  letter  would  have  left  here 
on  the  night  of  the  6th. 

"  On  the  23d  instant  I  was  informed  by  his  sister-in-law 
that  his  wife  had  administered  upon  his  estate. 

"  Question :  Shall  I  deliver  the  above-mentioned  check  to 
his  wife  upon  the  presentation  of  the  certificate  of  the  court 
that  administration  ietters  had  been  issued  to  her?  " 

It  raises  the  question  whether  you  are,  under  the  facts 
therein  set  out,  authorized  to  pay  to  the  administrator  of  the 
estate  of  Mr.  Layton,  who  was  borne  on  the  rolls  of  the  Sen- 
ate on  the  1st  day  of  July,  1909,  as  the  acting  assistant  door- 
keeper thereof  at  an  annual  salary  of  $2,592,  one  month's 
extra  pay  as  is  provided  therein  to  be  paid  said  assistant 
doorkeeper. 

You  state  that  Mr.  Layton  died  in  California  at  noon,  on 
the  6th  day  of  August,  1909.  The  act  in  question  became  a 
law  on  the  5th  day  of  August,  the  day  before  the  death  of 
Mr.  Layton.  You  also  state  that  on  the  morning  of  the  6th 
you  obtained  a  check  for  the  amount  of  said  one  month's 
extra  pay  from  the  Treasurer  of  the  United  States,  payable 
to  Mr.  Layton  or  his  order,  but  did  not  mail  the  same  be- 
cause of  a  telegram  received  that  he  departed  this  life  at 
noon  of  said  day. 

I  am  unable  from  these  facts,  taking  into  consideration  the 
difference  in  time  between  Washington  and  California,  to 
determine  whether  the  check  was  executed  before  or  after  his 
death.  The  difference  in  time  is  about  three  hours.  But 
from  my  view  point  it  is  not  material  whether  the  check  was 
executed  before  or  after  his  death.  It  was  not  mailed  to  him 
or  delivered  to  him  in  any  other  manner  prior  to  his  death. 

The  extra  month's  pay  carried  in  the  act,  supra^  is  a  gratu- 
ity and  lapses  in  case  it  is  not  reduced  to  possession  of  the 
donee.    Mr.  Layton  had  an  inchoate  right  to  receive  from 
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the  Government  the  amount  of  the  extra  month's  pay,  but  on 
his  death  without  receiving  it  this  inchoate  right  expired 
and  did  not  pass  to  his  widow  or  children,  because  they  are 
not  beneficiaries  under  said  act,  and  does  not  pass  to  his  legal 
representatives  as  an  asset  of  his  estate.  The  doctrine  herein 
announced  is  clearly  set  forth  in  the  case  of  Semple  v.  United 
States  (24  Ct.  CL,  424-426). 

I  am  therefore  constrained  to  hold  that  by  the  death  of 
Mr.  Layton  before  he  had  received  the  extra  month's  pay 
the  right  to  seek  it  expired  and  that  you  are  not  authorized 
to  pay  the  same  to  any  person. 


EXTBA    C01CPE9SATI0N    OF    XEKBBBS    OF    THE    BE0WK8VILLE 
COTTBT  OF  INdTTIBY. 

The  extra  compensation  of  $1,500  each,  provided  by  the  act  of  August 
5,  1909  (36  Stat,  122),  for  the  officers  of  the  army  comiws- 
liig  the  Brownsville  court  of  inquiry.  Is  entire  and  Indivisible,  and 
the  payment  of  a  portion  of  such  extra  compensation  to  an  officer 
before  his  entire  services  as  a  member  of  said  court  are  performed 
is  unauthorized. 

Acting  ComptroUer  Xitchell  to  William  B.  Boohester,  jr.,  paymaster, 
U.  S.  Army,  August  80,  1909: 

I  am  in  receipt  of  your  letter  of  August  20,  1909,  request- 
ing my  decision  of  a  question  therein  presented,  as  follows: 

"  I  have  the  honor  to  submit  herewith  the  account  of  Maj. 
Gen.  J.  P.  Sanger,  U.  S.  Army,  a  member  of  the  '  Browns- 
ville '  court  of  inquiry,  for  four  months'  extra  compensation, 
at  the  rate  of  $1,500  per  annum,  provided  for  by  act  of  Con- 
gress approved  August  5,  1909,  and  to  request  your  decision 
as  to  ^vhether  or  not  I  can  pay  same." 

The  act  of  March  3,  1909  (35  Stat.,  836),  provides: 


"  That  the  Secretary  of  War  is  hereby  authorized  to  ap- 
point a  court  of  inquiry,  to  consist  of  five  officers  of  the 
United  States  Army  not  below  the  rank  of  colonel,  which 


court  shall  be  authorized  to  hear  and  report  upon  all  charges 
and  testimony  relating  to  the  shooting  affray  which  took 
place  at  Brownsville,  Texas,  on  the  night  of  August  thir- 
teenth-fourteenth, nineteen  hundred  and  six.  Said  court 
shall,  within  one  year  from  the  date  of  its  appointment, 
make  a  final  report,  and  from  time  to  time  shall  make  par- 
tial reports  to  the  Secretary  of  War  of  the  result  of  such 


inquiry    *    *    *." 
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Paragraph  7  of  Special  Orders,  No.  79,  War  Department, 
dated  at  Washington,  April  7,  1909,  provides  as  follows: 

"Under  the  provisions  of  an  act  of  Congress  approved 
March  3,  1909,  a  court  of  inquirv  is  appointed  to  meet  in 
Washington,  D.  C.,  at  the  call  o^  the  president  thereof  '  to 
hear  ana  report  upon  all  charges  and  testimony  relating  to 
the  shooting  affray  which  took  place  at  Brownsville,  Texas, 
on  the  night  of  August  thirteenth-fourteenth,  nineteen  hun- 
dred and  six,'  and  to  determine  which  soldiers  and  noncom- 
missioned officers,  if  any,  of  Companies  B,  C,  and  D,  Twenty- 
fifth  Infantry,  who  were  discharged  from  the  military  serv- 
ice as  members  of  said  regiment  under  the  provisions  of 
Special  Orders,  No.  266,  ^ovember  9,  1906,  War  Depart- 
ment, are  qualified  for  reenlistment  in  the  Army  of  the 
United  States.  '  Said  court  shall  within  one  year  from  the 
date  of  its  appointment  make  a  final  report,  and  from  time 
to  time  shall  make  partial  reports  to  the  Secretary  of  War 
of  the  results  of  such  inquiry.' " 

The  act  of  Congress  approved  August  5,  1909  (36  Stat., 
122),  provides: 

'•  For  expenses  of  the  court  of  inquiry  provided  for  in 
*  *  *  the  act  approved  March  third,"  nineteen  hundred 
and  nine     *     *     *  ; 

'*To  provide  for  payment  of  extra  compensation  for  the 
officers  composing  the  board  appointed  to  pass  upon  the 
eligibility  of  colored  troops  discharged  by  executive  orders 
on  account  of  the  Brownsville  riot  for  reenlistment  in  the 
army,  one  thousand  five  hundred  dollars  each,  seven  thousand 
five  hundred  dollars,  the  same  to  be  in  full  for  extra  compen- 
sation for  their  entire  services  connected  therewith." 

The  above  act  of  August  5, 1909,  provides  "  for  payment  of 
extra  compensation  for  the  officers  composing  the  board  "  of 
"one  thousand  five  hundred  dollars  each,  the  same  to  be 
in  full  for  extra  compensation  for  their  entire  services." 
By  the  act  of  March  3, 1909,  aupra^  "  said  court  shall  within 
one  year. from  the  date  of  its  appointment  make  a  final 
report,  and  from  time  to  time  shall  make  partial  reports  to 
the  Secretary  of  War  of  the  result  of  such  inquiry  *  *  *." 
The  service  may  be  completed  within  any  time  less  than  a 
year,  but  the  "  court  shall  within  one  year  from  date  of  its 
appointment  make  a  final  report."  The  $1,500  each  is  "  to 
be  in  full  for  extra  compensation  for  their  entire  services," 
regardless  of  the  time  required  for  the  service.  The  con- 
sideration to  be  paid  for  the  service  is  an  entire  considera- 
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tion,  viz,  $1,500  each,  and  the  service  is  entire  and  indivisible 
in  its  nature  so  far  as  the  question  presented  is  concerned. 

In  other  words,  the  $1,500  each,  being  an  entire  and  in- 
divisible consideration,  is  to  be  paid  for  a  particular  service, 
which  is  entire  and  indivisible.  I  am  of  opinion  that  until 
the  entire  service  is  performed  no  part  of  the  consideration, 
which  is  for  the  entire  service,  is  due.  I  am  constrained  to 
answer  your  question  in  the  negative. 


FOBAOE  AVD  8HEITEK  FOK  XOUirT  OF  AN  OPFICBB  OT  THE 
KAKIHE  C0KP8. 

An  officer  of  the  Marine  Corps  required  to  be  mounted,  who  provides 
himself  with  a  suitable  mount  at  his  own  expense  and  keeps  the 
same  at  his  home  in  the  immediate  vicinity  of  his  station  where 
it  is  available  at  any  time  for  use  by  him  in  the  performance  of 
his  official  military  duties,  is  entitled  to  forage  for  such  mount* 
but  not  to  transportation  of  forage  at  public  expoise  ftom  hl& 
station  to  his  home. 

Such  officer  is  not  entitled  to  payment  for  the  care  of  his  private 
mount  nor  to  an  allowance  for  shelter  of  same  at  his  home  unless 
shelter  in  kind,  in  a  government  stable,  at  his  station  was  not 
available  or  was  refused  when  applied  for. 

Acting  ComptroUer  XitoheU  to  the  Secretary  of  the  Havy,  Aagiut  81^ 
1909: 

By  your  reference  of  the  28th  ultimo  with  request  for  a 
decision  of  the  question  therein  presented,  I  have  received  a 
communication  from  Maj.  H.  L.  Roosevelt,  Assistant  Quar- 
termaster, U.  S.  Marine  Corps,  depot  quartermaster,  San 
Francisco,  Cal.,  requesting  to  be  informed  whether  three 
vouchers  for  $21.64,  $11.74,  and  $15,  respectively,  the  first 
two  in  payment  for  forage  for  his  horse  covering  the  period 
from  March  5  to  May  31, 1909,  itnd  the  third  in  payment  for 
shelter  and  care  of  his  horse  for  the  month  of  May,  1909,  are 
proper  charges  against  the  United  States  under  circum- 
stances hereinafter  set  forth. 

It  appears  from  the  papers  submitted  that  during  the 
period  indicated  Major  Roosevelt's  official  station  and  place 
of  duty  were  in  the  city  of  San  Francisco,  Cal.,  and  that  he 
resided  for  his  own  convenience  and  pleasure  at  San  Rafael^ 
CaL,  a  place  distant  about  14  miles  from  San  Francisco.    It 
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is  stated  that  Major  Roosevelt  owned  his  mount  and  that  he 
kept  it  at  San  Baf ael  where  he  resided,  but  it  is  not  shown 
or  alleged  that  during  the  said  period  indicated  he  owned, 
kept,  and  used  it  in  the  performance  of  his  official  duties  in 
charge  of  the  depot  at  San  Francisco.  It  is  not  shown 
either  by  the  certificate  of  anyone  that  Major  Eoosevelt's 
official  duties  in  charge  of  the  depot  at  San  Francisco  during 
the  period  indicated  required  him  to  be  mounted. 

By  section  1612  of  the  Bevised  Statutes  officers  of  the 
Marine  Corps  are  placed  on  the  same  footing  as  to  pay  and 
allowance  as  officers  of  like  grades  in  the  infantry  of  the 
army.  This  would  include  the  allowance  of  forage  when 
assigned  to  duty  which  requires  them  to  be  mounted,  during 
the  time  they  are  so  employed  on  such  duty. 

Section  1270,  Bevised  Statutes,  provides : 

«  •  *  ♦  Forage  may  be  furnished  in  kind  to  officers  by 
the  Quartermaster's  Department  according  to  law  and  regu- 
lations: (*  *  *  Proinded  further:  That  officers  of  the 
army  and  of  Volunteers  assigned  to  duty  which  requires 
them  to  be  mounted  shall,  during  the  time  they  are  em- 
ployed on  such  duihr  receive  the  pay,  emoluments,  and  allow- 
ances of  cavalry  officers  of  the  same  grade  respectively.)" 

Section  1271,  Bevised  Statutes,  provides: 

"  Forage  in  kind  may  be  furnished  to  officers  by  the  Quar- 
termaster's Department  as  follows.  [Here  follows  a  list  of 
officers  and  the  number  of  horses  for  which  they  may  draw 
forage  in  kind:  A  major,  two  horses.]" 

Section  1272,  Bevised  Statutes,  provides: 

"  Forage  shall  be  allowed  to  officers  onljr  for  horses  author- 
ized by  law,  and  actually  kept  by  them  in  service  when  on 
duty  and  at  the  place  where  they  are  on  duty." 

Section  8  of  the  act  of  June  18,  1878  (20  Stat.,  150),  pro- 
vides: 

"*  *  *  And  forage  in  kind  may  be  furnished  to  the 
officers  of  the  army,  by  the  Quartermaster's  Department, 
only  for  horses  owned  and  actually  kept  by  such  officers  in 
the  performance  of  their  official  military  duties  when  on 
duty  with  troops  in  the  field  or  at  such  military  posts  west 
of  the  Mississippi  Biver,  as  may  be  from  time  to  time  desig- 
nated by  the  Secretary  of  War,  and  not  otherwise,  as  follows. 
[Here  follows  a  list  of  officers  and  the  number  of  horses  for 
which  they  may  draw  forage  in  kind :  A  major,  two  horses.]  " 
go^vo,^  16—10 — 9 
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The  act  of  February  24,  1881  (21  Stat,  347),  provides: 

'^  Provided^  That  there  shall  be  no  discrimination  in  the 
issue  of  forage  against  officers  serving  east  of  the  Mississippi 
River,  provided  they  are  required  by  law  to  be  mounted,  and 
actually  keep  and  own  their  animals." 

The  act  of  May  11, 1908  (35  Stat,  117),  making  appropri- 
ation for  the  support  of  the  army  for  the  fiscal  year  1909, 
provides : 

"Regular  supplies  of  the  Quartermaster's  Department 
♦  *  *  and  for  the  authorized  number  of  officers'  horses, 
including  bedding  for  the  animals;  and  nothing  in  the  act 
making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Government  for  the  fiscal  year  nine- 
teen hundred  and  eight,  or  any  other  act,  shall  hereafter  be 
held  or  construed  so  as  to  deprive  officers  of  the  army,  wher- 
ever on  duty  in  the  military  service  of  the  United  States,  of 
forage,  bedaing,  shoeing,  or  shelter  for  their  authorized  num- 
ber of  horses,  or  of  any  means  of  transportation  or  mainte- 
nance therefor  for  which  provision  is  made  by  the  terms  of 
this  act    ♦     ♦    *." 

By  the  above  statutes  forage  shall  be  allowed  to  officers 
only  for  horses  authorized  by  law  under  the  following  con- 
ditions: 

By  section  1272  for  horses  "  actually  kept  by  them  in 
service  when  on  duty  and  at  the  place  where  they  are  on 
duty." 

By  the  act  of  June  18,  1878,  "for  horses  owned  and 
actually  kept  by  such  officers  in  the  performance  of  their  offi- 
cial military  duties  when  on  duty  with  troops  in  the  field  or 
at  such  military  posts  west  of  the  Mississippi  River,  as  may 
be  from  time  to  time  designated  by  the  Secretary  of  War, 
and  not  otherwise,  as  follows." 

By  the  act  of  February  24,  1881,  "  there  shall  be  no  dis- 
crimination in  the  issue  of  forage  against  officers  serving' 
east  of  the  Mississippi  River,  provided  they  are  required  by 
law  to  be  mounted,  and  actually  keep  and  own  their 
animals." 

I  am  unable  to  see  any  repugnancy  between  section  1272, 
Revised  Statutes,  and  the  acts  of  June  18,  1878,  and  Febru- 
ary 24,  1881,  except  that  by  said  acts  of  June  18  and  Febru- 
ary 24  the  officers  were  not  only  required  to  keep  but  to  own 
their  animals.    The  acts  of  June  18  and  February  24  do  not 
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in  any  way  refer  to  or  pretend  to  repeal  section  1272,  Revised 
Statutes.  The  acts  of  June  18  and  February  24  reenact  sec- 
tion 1272,  Revised  Statutes,  and  add  to  it  an  additional  con- 
dition to  the  right  to  forage  that  the  officers  shall  not  only 
keep  but  own  their  animals.  In  this  sense  section  1272,  Re- 
vised Statutes,  may  be  said  to  be  superseded  by  the  acts  of 
June  18  and  February  24,  but  I  do  not  think  that  it  was  in- 
tended by  the  acts  of  June  18  and  February  24  to  give  to 
officers  the  right  to  forage  for  horses  owned  and  kept  by 
them  away  from  the  place  where  they  are  engaged  ^^  in  the 
performance  of  their  official  military  duties." 

In  the  decision  of  this  office  of  May  15,  1909  (15  Comp. 
Dec.,  735),  in  the  case  of  an  officer  (captain)  on  duty  in  Cuba 
who  was  the  owner  of  two  horses,  one  of  which  he  had  with 
him  in  Cuba,  and  the  other  he  kept  at  Lyndon,  Ky.,  it  was 
held  that  forage  in  kind  could  be  allowed  to  him  only  for  the 
horses  authorized  by  law  which  were  owned  and  kept  by  him 
in  the  performance  of  his  official  duties  in  the  military 
service  at  the  place  where  the  officer  was  6n  duty.  In  that 
case  the  officer  was  on  duty  in  Cuba  and  the  horse  for  which 
forage  was  claimed  was  kept  in  Lyndon,  Ky.  The  claim  was 
disallowed  for  the  reasons  stated. 

I  think  that  decision  was  correct,  but  I  do  not  think  it  is 
controlling  in  this  case.  The  place  where  horses  owned  by 
officers  are  actually  kept  by  them  in  the  performance  of 
their  official  military  duties,  when  on  duty  which  requires 
them  to  be  moimted,  should  be  given  some  elasticity. 

If  an  officer  is  stationed  at  a  military  station  and  is  re- 
quired to  be  mounted  in  the  performance  of  his  official  duties 
at  such  station,  and  he  provides  himself  with  a  suitable 
mount  at  his  own  expense  and  keeps  his  mount  at  the  station 
or  in  such  immediate  vicinity  that  such  mount  is  available 
at  any  time,  I  am  of  opinion  that  such  officer,  so  far  as  the 
place  of  keeping  such  mount  is  concerned,  has  complied  with 
said  statutes  and  is  entitled  to  forage  for  such  mount. 

If  Major  Roosevelt  were  assigned  to  such  duty  as  actually 
required  him  to  be  mounted  and  he  provided  himself  with  a 
suitable  mount  at  his  own  expense,  i.  e.,  owned  and  kept  his 
mount  in  the  performance  of  his  official  military  duties,  I 
am  of  opinion  that  his  right  to  forage  for  such  mount  would 
not  be  defeated  because  he  kept  his  mount  at  his  home  in 
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the  immediate  vicinity  of  his  station,  where  it  was  available 
at  any  time  for  use  by  the  officer  in  the  performance  of  his 
official  military  duties,  and  in  this  case  I  am  of  opinion  that 
the  distance  shown,  viz,  14  miles  from  his  station  to  his  home 
where  the  officer  lives,  is  in  the  immediate  vicinity  of  his  sta- 
tion within  the  meaning  of  said  statutes. 

In  a  decision  heretofore  rendered  it  was  held  that  this  offi- 
cer was  not  entitled  to  transportation  at  public  expense  of 
forage  for  his  mount  from  his  station  to  his  home.  That  de- 
cision is  adhered  to.  Before  payment  of  the  forage  voucher, 
however,  it  should  be  made  to  appear  by  the  certificate  of  the 
proper  authorities  that  Major  Roosevelt's  official  duties  at 
San  Francisco  required  him  to  be  mounted. 

With  respect  to  the  voucher  in  favor  of  the  Hotel  Rafael 
for  $15  for  shelter  and  care  of  Major  Roosevelt*s  horse  for 
the  month  of  May,  1909,  I  do  not  think  he  is  entitled  to  the 
shelter  allowance  at  San  Rafael,  where  he  resided,  unless  it 
is  made  to  appear  that  shelter  in  kind — i.  e.,  in  a  government 
stable — for  his  mount  was  not  available  in  San  Francisco,  or 
that  he  made  application  for  shelter  for  his  mount  and  the 
same  was  refused  him.  If  shelter  in  a  government  stable 
was  not  available,  or  if  he  made  application  to  have  his 
mount  sheltered  by  the  Government  and  it  was  refused  him, 
then  the  cost  of  shelter  at  San  Rafael  may  be  allowed,  not  to 
exceed,  however,  what  it  would  have  cost  the  Government  for 
dielter  without  attendance,  care,  or  other  considerations. 

I  know  of  no  law  authorizing  payment  for  the  care  of  an 
officer's  private  mount,  so  that  so  much  of  the  above  account 
as  represents  the  cost  of  care  of  mount  should  be  eliminated. 


PAYMENT  OF  EEWAED  FOE  AFPEEHENSION  AND  DELIYEEY  OF 
EMBEZZLEE8  IN  THE  AEXT. 

In  the  case  of  a  soldier  who  is  a  deserter  from  the  army  and  who  is 
also  charged  with  the  crime  of  embezzlement  of  govemmeat 
funds,  the  Secretary  of  War,  in  his  discretion,  is  authorized  to 
offer  such  reward  as  he  may  deem  proper  for  his  apprehension  and 
delivery  as  an  embezzler,  and  if  so  apprehended  and  delivered 
to  direct  payment  of  the  reward  from  the  appropriation  "  Contin- 
gencies of  the  army." 
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Aetiag  Comptroller  Xitchell  to  the  Beeretary  of  War,  September  1, 
1909: 

I  have  received  your  communication  of  the  27th  ultimo  re- 
questing my  decision  whether  a  suitable  reward  of  at  least 
$1,000  can  be  offered  for  the  apprehension  and  delivery  of 
Private  William  Lane,  Company  C,  Twenty-second  United 
States  Infantry,  who  is  reported  as  having  deserted  while  on 
furlough  at  Fairbanks,  Alaska,  January  18, 1909,  and  as  hav- 
ing embezzled  about  $11,000  of  government  funds,  and  if  said 
soldier  is  apprehended  and  delivered  to  the  military  authori- 
ties whether  such  reward  can  be  paid  from  the  appropriation 
**  Contingencies  of  the  army." 

It  appears  from  the  papers  submitted  that  the  usual  de- 
scriptive circular  containing  the  offer  of  the  reward  of  $50 
for  the  apprehension,  securing,  and  delivery  of  Private  Lane 
as  a  deserter  was  issued  by  The  Adjutant-General's  Office 
February  6,  1909.  The  commanding  general,  Department 
of  the  Columbia,  believes  that  the  reward  indicated  is  not  a 
sufficient  inducement  to  secure  the  apprehension  and  delivery 
of  this  man.    He  says : 

^'  It  is  a  matter  of  much  importance  that  this  man  should 
be  apprehended.  It  is  not  believed  that  it  would  seem  to  be 
difficult,  as  he  evidently  is  a  spendthrift,  intemperate,  and  is 
very  liable  to  discover  himself.  *  *  ♦  Testimony  that 
this  man  could  give,  in  view  of  necessary  steps  that  may  be 
taken  in  a  court  of  justice,  may  be  of  much  importance."  " 

The  Judge-Advocate-General  of  the  Army,  in  an  opinion 
rendered  to  The  Adjutant-General  of  the  Army  on  the  25th 
ultimo,  says : 

"  The  act  making  appropriations  '  For  the  apprehension, 
securing,  and  delivering  of  deserters,  and  the  expenses  in- 
cident to  their  pursuit,'  provides  that  '  no  greater  sum  than 
fifty  dollars  for  each  deserter  shall,  in  the  discretion  of  the 
Secretary  of  War,  be  paid  to  any  civil  officer  or  citizen  for 
such  services  and  expenses.' 

-'  AMiile  this  man  is  a  deserter,  it  appears  that  his  appre- 
hension is  particularly  desired  with  a  view  to  his  trial  by 
court-martial  for  the  offense  of  embezzlement  of  $11,000 
of  government  funds,  as  stated  above;  and  no  special  pro- 
vision is  made  in  the  army  appropriation  for  the  apprehen- 
sion and  delivery  of  soldiers  for  other  crimes  than  that  of 
desertion. 
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"  Of  course  this  man  is  a  deserter,  but  his  desertion  was 
probably  the  result  of  his  other  and  more  serious  offense; 
and  if  the  proviso  be  literally  construed,  it  would  forbid  the 

Sayment  or  a  greater  sum  than  $50  for  his  apprehension  and 
elivery. 

"  It  is  questionable,  however,  whether  it  should  be  con- 
strued to  apply  to  his  apprehension  as  an  embezzler  of  gov- 
ernment funds,    •    *    * 

"Unless  the  payment  of  the  reward  is  regarded  as  for- 
bidden by  the  proviso  limiting  the  amount  to  be  paid  for 


no  specific  appropriation  therefor,  and  the  Secretary  of  War 
having  a  broad  discretion  as  to  the  expenditure  of  such  ap- 
propriation for  '  anv  contingent  expenses  of  the  army  not 
otherwise  provided  for.' 

"As  Congress  was  legislating  upon  the  question  of  deser- 
tion and  not  with  respect  to  other  offenses  of  a  more  serious 
character,  it  is  not  believed  that  the  provision  in  question 
should  be  construed  as  limiting  the  amount  that  could  be 
paid  in  this  case  to  $50. 

"  However,  as  the  Question  is  not  clear  and  as  the  Comp- 
trdller  may  take  a  different  view  in  the  matter,  it  is  believed 
to  be  advisable  to  reauest  his  decision  in  advance  of  offering 
the  proposed  reward." 

The  act  of  March  3,  1909  (35  Stat,  732),  making  appro- 
priation for  the  support  of  the  army  for  the  fiscal  year  1910, 
under  the  head  "  Contingencies  of  the  army,"  provides : 

"  For  all  contingent  expenses  of  the  army  not  otherwise 
provided  for,  and  embracing  all  branches  of  the  military 
service,  including  the  office  of  the  Chief  of  Staff,  to  be  ex- 
pended under  the  immediate  orders  of  the  Secretary  of  War, 
fifteen  thousand  dollars." 

also,  under  the  head  "  Incidental  expenses.  Quartermaster's 
Department  "  (p.  743),  said  act  provides: 

"  for  the  apprehension,  securing,  and  delivering  of  de- 
serters, incluaing  escaped  military  prisoners,  and  the  ex- 
penses incident  to  their  pursuit,  and  no  greater  sum  than 
fifty  dollars  for  each  deserter  or  escaped  military  prisoner 
shall,  in  the  discretion  of  the  Secretarv  of  War,  be  paid 
to  any  civil  officer  or  citizen  for  such  services  and  ex- 
penses .     ♦     *     ♦ " 

The  above-named  soldier  is  not  only  charged  with  the 
crime  of  desertion  from  the  army,  but  with  the  crime  of  em- 
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bezzlement  of  government  funds  pertaining  to  the  military 
establishment  as  wel^.  It  would  seem  that  his  apprehension 
and  delivery  is  particularly  desired  with  a  view  to  his  trial 
by  court-martial  for  the  offense  of  embezzlement.  So  far 
as  known  to  this  office  there  is  no  specific  provision  of  law 
or  appropriation  for  the  apprehension  and  delivery  of  sol- 
diers charged  with  crimes  other  than  that  of  desertion,  and 
for  this  crime  the  law  makes  no  provision  for  the  payment 
of  a  greater  sum  than  $50  for  their  apprehension,  securing, 
and  delivery.  This  provision  relates  solely  to  the  crime  of 
desertion.  Such  reward  can  not  be  offered  or  paid  for  any 
other  offense. 

The  appropriation,  supra,  for  contingent  expenses  is  to 
be  expended  under  your  immediate  orders.  If,  in  the  exer- 
cise of  your  discretion  in  the  use  of  this  appropriation,  you 
deem  it  advisable  to  offer  a  reward  for  the  apprehension 
and  delivery  of  this  soldier  as  an  embezzler  of  government 
funds  pertaining  to  your  department,  and  he  is  apprehended 
and  delivered  to  the  military  authorities  as  such,  I  can  see 
no  legal  objection  to  the  payment  of  such  reward  as  you 
may  offer  for  such  crime  from  the  appropriation  "  Contin- 
gencies of  the  army,"  providing,  of  course,  you  specifically 
order  the  payment  of  such  amount  from  such  appropriation. 


PAT  OF  CHIEF  WAaEAHT  OFFZCEES  IN  NATT. 

The  act  of  March  3,  1909  (35  Stat.,  771),  protects  from  reduction  In 
pay  warrant  officers  in  navy  theretofore  or  thereafter  promoted 
six  years  from  date  of  warrant. 

Heciiion  by  Acting  ComptroUer  Xitehell,  September  3,  1909: 

The  Auditor  for  the  Navy  Department  has  reported  for  ap- 
proval, disapproval,  or  modification  his  decision  of  August 
20,  1909,  as  follows: 

"  William  J.  Wren,  chief  carpenter,  U.  S.  Navy,  has  pre- 
sented to  this  office  a  claim  for  difference  of  pay  on  account 
of  his  promotion  from  October  11, 1904,  to  November  4, 1905, 
under  the  act  of  March  3,  1909  (35  Stat.,  771),  which  reads 
as  follows: 

"  *  •  *  *,  and  no  warrant  officer,  heretofore  or  hereafter 
promoted  six  years  from  date  of  warrant,  shall  suffer  a 
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reduction  in  pay  which,  but  for  such  promotion,  would  have 
been  receivea  by  him    *     *     *.' 

"  Claimant  was  commissioned  chief  carpenter  in  the  navy 
from  April  27,  1904.  His  commission  is  dated  October  11, 
1904. 

"At  the  time  of  his  promotion  to  chief  carpenter  he  was  re- 
ceiving pay  after  twelve  years'  service  at  sea,  $1,800,  and  when 
commissioned  a  chief  carpenter  his  pay  was  reduced  to  $1,680, 
being  the  pay  of  a  second  lieutenant  in  the  Marine  Corps, 
with  20  per  cent  additional  for  length  of  service.  He  now 
claims  the  difference  of  pay  for  said  period  while  at  sea  under 
the  clause  contained  in  the  act  of  March  3,  1909,  supra. 

"  Section  12  of  the  act  of  March  3,  1899  (30  Stat.,  1007), 
provides : 

"  ^  That  boatswains,  gunners,  carpenters,  and  sailmakers 
shall  after  ten  years  rrom  date  of  warrant  be  commissioned 
chief  boatswains,  chief  gunners,  chief  carpenters,  and  chief 
sailmakers,  ♦  *  *;  Provided^  That  chief  boatswains, 
chief  gunners,  chief  carpenters,  and  chief  sailmakers  shall  on 
promotion  haye  the  same  pay  and  allowances  as  are  now 
allowed  a  second  lieutenant  in  the  Marine  Corps;  Provided^ 
*  *  *,  and  immediately  after  the  passage  of  the  act, 
boatswains,  gunners,  carpenters,  and  sailmakers,  who  have 
served  in  the  navy  as  such  for  fifteen  years,  shall  be  com- 
missioned in  accordance  with  the  provisions  of  this  section, 

"  By  the  act  of  April  27, 1904  (33  Stat,  346)— 

"'*  *  •  boatswains,  gunners,  carpenters,  and  sail- 
makers shall  be  eligible  for  appointment  to  chief  boatswains, 
chief  gimners,  chief  carpenters,  and  chief  sailmakers  after 
six  vears  from  date  of  warrant.' 

"The  Comptroller  (MS.  Dec,  June  15,  1904)  held  that 
chief  warrant  officers  were  not  entitled  to  increased  pay  as 
such  prior  to  the  date  of  their  commission.  It  was  also  held 
by  the  Comptroller  (MS.  Dec,  September  9, 1904)  in  the  case 
or  James  J.  Haley  that  the  act  of  June  7,  1900,  did  not  pro- 
tect from  reduction  in  pay  of  a  warrant  officer  promoted  and 
commissioned  to  be  a  chief  warrant  officer. 

"  In  William  J.  Littell  v.  The  United  States  (36  Ct.  CL, 
22)  it  was  said,  quoting  from  the  syllabus: 

" '  The  purpose  of  the  act  as  amended  is  to  assimilate  the 
pay  of  officers  of  the  navy  to  that  provided  for  officers  of 
corresponding  rank  in  the  army,  with  the  proviso  that  the 
present  and  niture  pay  of  such  officers  shall  not  be  reduced 
below  that  to  which  they  would  be  entitled  if  the  act  had  not 
been  passed.' 

"As  was  said  in  the  Littell  case,  svpra^  the  language  of  the 
act  of  March  3,  1900,  supra^  was  doubtless  intended  to  pre- 
vent any  reduction  in  the  pay  of  warrant  officers  who  had 
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been  or  might  be  promoted  and  commissioned  chief  warrant 
officers  to  -which  they  might  have  been  entitled  at  the  time 
of  the  passage  of  the  act  of  March  3,  1899,  or  to  which  they 
might  become  entitled. 

"  While  it  was  the  purpose  of  that  act  as  thus  amended  to 
assimilate  the  pay  of  this  class  of  officers  with  that  provided 
for  a  second  lieutenant  in  the  Marine  Corps,  it  was  also  in- 
tended that,  if  by  the  provisions  of  the  act  the  present  or 
future  pay  of  such  officers  should  thereby  be  reduced,  they 
were  in  such  event  to  receive  the  pay  provided  under  exist- 
ing laws  the  same  as  though  said  act  had  never  been  enacted. 
^  I  am  of  opinion  and  so  decide  that  the  claimant  is  under 
the  act  of  1909,  gupra^  protected  from  reduction  in  pay  by 
reason  of  his  having  been  promoted  and  commissioned  as 
chief  warrant  carpenter  and  is  entitled  to  the  pay  he  was 
receiving  or  entitled  to  receive  at  the  time  of  his  promotion 
while  at  sea." 

The  decision  of  the  auditor  that  Chief  Carpenter  William 
J.  Wren,  U.  S.  Navy,  who  was  a  warrant  officer  promoted 
six  years  from  date  of  warrant  on  October  11,  1904,  is  en- 
titled under  the  said  act  of  March  3,  1909,  for  the  period 
from  October  11,  1904,  to  November  4,  1905,  to  the  higher 
pay  he  would  have  received  but  for  such  promotion  is 
approved. 


XAIHTSHAjrCE  OF  AH  DTSANE  PEB80N  COXXITTED  TO  A  HOS- 
PITAL BY  O&DEB  OF  A  UVITED  STATES  COHSUL-OENEBAL. 

A  person  adjudged  insane  and  committed  to  and  confined  in  a  hospital 
by  an  order  of  the  proper  authorities  is  a  prisoner  within  the 
meaning  of  the  act  of  March  2.  1909  (36  Stat.,  682),  making  pro- 
vision for  the  expenses  of  prisons  for  American  convicts,  and  the 
appropriation  made  by  said  act  is  available  for  the  keeping  and 
feeding  of  an  Insane  person,  a  citizen  of  the  United  States,  who  Is 
adjudged  insane  and  committed  to  a  hospital  by  an  order  of  a 
United  States  consul-general. 

C«mptroUer  TraeeweU  to  the  Secretary  of  State,  September  7,  1909: 

T  hare  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  August  30,  1909,  in  which  you  request  my  decision  of  a 
question  which  you  therein  present  as  follows : 

"  I  transmit  herewith  a  copy  of  a  dispatch  from  the  Ameri- 
can consul-general  at  Constantinople,  Turkey,  in  regard  to 
the  commitment  of  an  insane  person  to  a  hospital  by  the 
American  consular  court  for  Turkey,  together  with  a  copy 
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of  the  views  of  the  solicitor  of  this  department  as  to  the  re- 
sponsibility of  the  United  States  Government  for  the  pay- 
ment of  the  charges  for  his  keeping,  and  the  fund  available 
from  which  these  charges  are  to  be  paid. 

"  The  department  would  be  glad  to  receive  an  expression 
of  your  views  as  to  whether  the  appropriation  for  the  keep- 
ing and  feeding  of  prisoners  is  available  in  the  manner  that 
the  solicitor  suggests." 

It  appears  from  the  accompanying  papers  that  Meyer  A. 
Gropper,  a  citizen  of  the  United  States,  while  visiting  his 
sister  in  (Constantinople  became  so  violent  and  abusive  that 
it  became  impossible  for  his  sister  or  her  husband  to  care  for 
him.  He  was  brought  before  the  consul-general  at  (Constan- 
tinople, who  adjudged  him  to  be  insane  and  committed  him 
to  the  French  hospital  at  (Chickli  in  that  city.  He  had  no 
visible  means  of  support  nor  property  which  could  be  made 
available  by  the  consul-general  to  provide  for  his  support  in 
said  hospital.  Neither  his  sister  nor  her  husband  would,  nor 
could  they,  be  made  to  pay  for  his  treatment  while  in  said 
hospital.  Before  the  hospital  authorities  would  admit  him 
it  became  necessary  under  the  facts  stated  for  the  consul- 
general  to  guarantee  the  payment  of  the  expenses  of  his 
keeping. 

Under  the  facts  stated  the  consul-general  insists  that  the 
United  States  is  liable  for  his  maintenance  while  in  said 
hospital,  and  it  is  suggested  by  the  solicitor  of  your  depart- 
ment that  expenses  of  keeping  him  in  said  hospital  may  be 
paid  from  the  appropriation  made  by  the  act  of  March  2, 
1909  (35  Stat.,  682),  making  provision  for  the  expenses  of 
prisons  for  American  convicts,  which  provides : 

"  *  *  *  Paying  for  the  keeping  and  feeding  of  prisoners 
in  China,  Korea,  Siam,  and  Turkey,  nine  thousand  dollars : 
Provided^  That  no  more  than  fifty  cents  per  day  for  the 
keeping  and  feeding  of  each  prisoner  whne  actuallv  con- 
fined shall  be  allowed  or  paid  for  any  such  keeping  and  feed- 
ing. This  is  not  to  be  understood  as  covering  cost  of  medical 
attendance  and  medicines  when  required  by  such  prisoners. 

"  Rent  of  prison  for  American  convicts  in  Turkey,  and  for 
wages  of  keepers  of  the  same,  one  thousand  dollars'  *    *    *.'* 

As  appears  from  the  papers  transmitted,  the  solicitor  of 
your  department  is  of  the  opinion  that  Meyer  A.  Gropper 
is  a  prisoner  within  the  meaning  of  the  act  quoted,  and  that, 
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therefore,  the  appropriation  would  be  available  for  the  pay- 
ment of  the  expenses  of  his  confinement,  as  ordered  by  the 
consul-general. 

I  am  of  the  opinion  that  under  a  liberal  construction  of 
the  act  of  March  2,  1909,  quoted,  which  would  seem  to  be 
justified  under  the  facts  stated,  the  word  prisoner  is  broad 
enough  to  include  a  person  adjudged  insane  and  committed 
to  and  confined  in  a  hospital  by  an  order  of  the  proper  au- 
thorities for  the  protection  of  the  people  at  large. 

You  are  therefore  authorized  to  pay  for  the  keeping  and 
feeding  of  the  said  Meyer  A.  Gropper  from  the  appropria- 
tion **  Expenses  of  prisons  for  American  convicts." 


PATKEVT     OF    P&SXITrHS    0&    OTHE&    COST    OF    FirBNISHIKO 
OFFICIAL    BONDS. 

The  act  of  August  5,  1909  (36  Stat.,  125),  does  not  prohibit  the  pay- 
ment by  the  United  States  of  the  expense  of  giving,  or  the  pre- 
minms  on,  bonds  executed  before  the  date  of  said  act,  where  such 
payments  had  theretofore  been  authorized  by  law;  and  the  pay- 
ment is  authorized  of  the  first  premium  on  official  bonds  of  cer- 
tain officers  of  the  Indian'  Service  executed  under  authority  of 
tlie  act  of  April  SO,  1908  (35  Stat,  75),  within  the  year  before 
the  act  of  August  5, 1909,  supra,  became  effective. 

DedsloA  by  ComptroUer  TraeeweU,  September  8,  1909: 

The  Auditor  for  the  Interior  Department  on  August  28, 
1909,  submitted  for  approval,  disapproval,  or  modification 
a  decision  involving  an  original  construction  of  an  act  of 
Congress  as  applied  to  certain  facts  in  the  decision,  therein 
set  out  as  follows: 

"  The  Commissioner  of  Indian  Affairs  has  approved  and 
forwarded  to  this  office  for  settlement  the  claim  of  the 
United  States  Fidelity  and  Guaranty  Company  for  $15,  the 
premium  for  one  year  on  the  bond  for  $15,000  of  Millard 
F.  Holland,  as  superintendent  and  special  disbursing  agent 
in  the  Indian  Service. 

"  The  claimant  became  the  surety  on  the  bond  in  question 
upon  a  proposal  submitted  and  accepted  after  April  30, 
1908,  and  prior  to  August  5, 1909.  The  Government's  obliga- 
tion to  pay  the  premium  claimed  matured  May  18,  1909. 
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The  obligation  was  properly  contracted  under  the  following 
provision  found  in  the  act  of  April  30,  1908  (35  Stat.,  75) : 

"'That  hereafter  the  expense  of  procuring  the  official 
bond  of  anjr  agent,  superintendent,  or  other  disbursing  officer 
of  the  Indian  Service  shall  be  paid  by  the  United  States.' 

"A  question  has  arisen  as  to  the  authority  to  pay  this  and 
other  similar  claims  in  view  of  the  provision  in  the  urgent 
deficiency  act  of  August  5,  1909 : 

" '  That  hereafter  the  United  States  shall  not  pay  any 
part  of  the  premium  or  other  cost  of  furnishing  a  bond  re- 

?uired  bv  law  or  otherwise  of  any  officer  or  employee  of  the 
Inited  States.' 

"  The  interpretation  and  application  of  the  words  here 

employed,  suggested  by  a  cursory  reading  of  the  act,  would 

destroy  any  right  the  claimant  may  have  had  against  the 

United  States. 

"  The  power  of  the  Congress  to  legislate  for  the  general 

ffood  can  not  be  denied  because  as  a  consequence  of  such 
egislation  contract  obligations  or  otlier  private  rights  may 
be  impaired  or  destroveu.  The  interests  of  individuals  must 
yield  to  public  necessity.     (12  Wall.  U.  S.,  457.) 

"  The  repudiation  or  these  obligations  does  not,  however, 
appear  to  nave  been  responsive  to  conditions  affecting  the 
puolic  welfare,  or  necessary  to  the  correction  of  any  public 
mischief  or  the  promotion  of  any  public  good,  and  by 
such  construction  the  act  is  made  retrospective.  The  inten- 
tion of  the  Congress  to  repudiate  these  obligations  is  not 
declared  in  definite  and  explicit  terms. 

"  In  the  underscored  words  in  that  portion  of  the  act  here 
quoted  may  be  found,  in  my  judgment,  a  legislative  intent  in 
harmony  with  the  contentions  of  the  claimant:  'That  here- 
after the  United  States  shall  not  pay  any  part  of  the  premium 
or  other  cost  of  furnishing  a  bond  *  *  *.'  By  the  words 
'  of  furnishing  a  bond '  future  transactions  are  suggested  and 
appear  to  have  been  in  contemplation.  They  do  not  neces- 
sarily include  the  cost  of  bonds  furnished. 

"  I  therefore  hold  and  so  decide  that  the  payment  of 
claims  for  the  premium  or  other  cost  of  bonds  furnished^ 
prior  to  August  5,  1909,  for  officers  in  the  Indian  Service, 
properly  incurred  under  the  act  of  April  30,  1908,  is  not 
forbidden  by  the  above-quoted  provision  in  the  urgent  de- 
ficiency appropriation  act  of  August  5,  1909.  (Pamphlet, 
Public,  No.  6,  p.  9.) 

"As  this  decision  involves  an  original  construction  of  law 
it  is  submitted,  in  pursuance  of  the  requirements  of  law,  for 
your  approval,  disapproval,  or  modification." 

It  is  understood  from  a  reading  of  the  above  decision  by 
the  Auditor  that  the  bond  therein  mentioned  was  fully  exe- 
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cuted  before  the  act  of  August  6, 1909  (36  Stat,  125),  which 
reads: 

"Until  otherwise  provided  by  law  no  bond  shall  be  accepted 
from  any  surety  or  bonding  company  for  any  oflScer  or  em- 

Sloyee  of  the  United  States  which  shall  cost  more  than  thirty- 
ve  per  centum  in  excess  of  the  rate  of  premium  charged  for 
a  like  bond  during^  the  calendar  year  nineteen  hundred  and 
eight :  Provided^  That  hereafter  the  United  States  shall  not 

Ky  any  jmrt  of  the  premium  or  other  cost  of  furnishing  a 
nd  required  bv  law  or  otherwise  of  any  officer  or  employee 
of  the  United  Spates. 

"  That  a  joint  commission  consisting  of  three  Senators,  to 
be  appointed  by  the  President  of  the  Senate,  and  three  Mem- 
bers of  the  House  of  Representatives,  to  be  appointed  by  the 
Speaker  of  the  House  of  Representatives,  shall  inquire  into 
the  rates  of  premium  heretofore  and  now  being  charged  as 
well  as  those  proposed  to  be  charged  by  surety  or  bonding 
companies  for  bonds  of  officers  or  employees  of  the  United 
States  and  report  to  Congress  by  bill  or  otherwise  at  its  next 
session  what  regulation,  if  any,  should  be  exercised  under  law 
or  otherwise  over  the  same:  For  the  expenses  of  said  com- 
mission<»  including  all  necessary  expert,  clerical,  and  other 
personal  services,  there  is  appropriated  the  sum  of  ten  thou- 
sand dollars,  which  expenses  shall  be  paid  upon  vouchers  ap- 
proved jointly  by  the  chairmen  of  saia  commission." 

I  mean  by  executed,  that  the  bond  in  question  was  signed 
and  delivered  by  the  bonding  company,  and  approved  by  the 
proper  government  official  whose  duty  it  was  to  approve 
same.  In  other  words,  the  bond  was  operative  for  the  pur- 
poses for  which  it  was  given  at  the  time  the  law  in  question 
prohibiting  the  United  States  from  paying  the  premium,  or 
other  cost  of  furnishing  any  bond  required  by  law  or  other- 
wise of  its  officers  or  employees,  became  effective. 

The  bond  in  question  was  executed  under  the  act  set  out  in 
the  Auditor's  letter  providing  that  the  United  States  shall 
pay  the  expense  of  procuring  the  official  bonds,  including 
premiums,  of  certain  officers  in  the  Indian  Service. 

The  appropriations  which  were  available  to  pay  the  ex- 
penses of  the  bond  in  question  are  annual  appropriations  and 
onlv  available  to  pay  for  services  or  articles  procured  for  the 
needs  of  the  particular  fiscal  year  for  which  the  appropria- 
tion was  made.  Bonds  of  the  nature  of  the  one  in  question, 
unless  by  their  terms  limited  to  a  shorter  period  of  time,  run 
while  the  person  bonded  holds  the  office  or  place  to  secure  the 
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proper  performance  of  the  duties  for  which  the  bond  is 
given. 

It  has  been  and  was  the  invariable  practice  and  custom  of 
bonding  companies  when  the  bond  in  question  was  executed 
to  collect  the  premiums  on  all  such  public  bonds  for  one 
year  in  advance.  It  is  assumed  that  Congress  when  it  passed 
the  law  in  question  was  familiar  with  the  law  relative  to  the 
continuing  liabilities  of  such  bonds  and  the  custom  of  these 
companies  to  collect  the  premiums  on  such  bonds  for  one 
year  in  advance. 

Bearing  these  two  facts  in  mind,  it  would  appear  that  it 
was  not  the  intent  of  Congress  in  the  enactment  of  the  law 
in  question  to  prohibit  the  payment  by  the  United  States 
of  the  expense  of  giving,  or  the  premiums  on,  bonds  where 
such  payments  had  theretofore  been  authorized  by  law^ 
where  such  bonds  had  been  executed  before  the  law  pro- 
hibiting the  United  States  paying  for  the  same  became  effec- 
tive, to  wit,  from  the  date  of  its  approval.  If  its  intent  had 
been  different,  it  would  have  no  doubt  made  its  meaning 
clear  by  language  leaving  no  room  for  doubt. 

It  is  equally  clear  that  on  bonds  executed  within  the  year 
before  the  act  became  effective  prohibiting  the  United  States 
from  paying  the  expenses  thereof  and  the  premiums  thereon, 
that  the  payments  thereon  which  can  be  made  by  the  United 
States  are  limited  to  the  premium  for  one  year  thereafter. 

If  it  were  your  intention  in  the  decision,  aupra^  to  hold 
that  all  after  annual  premiums  on  bonds  executed  before  the 
act  of  August  5,  1909,  should  be  paid  by  the  United  States, 
the  decision  is  disapproved ;  but  if  it  were  your  intention  to 
hold  that  the  first  annual  premium  should  be  paid  by  the 
Government,  the  same  is  approved. 


LEAVE  OF  ABSENCE  TO  THE  CLEBICAL,  DBAFTINO,  INSPECTION^ 
AND  ME88ENGEB  FOBCE  AT  NAVY-YABDS,  NAVAL  STATIONS, 
ETC. 

The  authority  of  the  Secretary  of  the  Navy  to  ^ant  leaves  of  absence 
to  the  clerical,  drafting,  inspection,  and  messenger  force  at  navy- 
yards  and  naval  stations,  and  other  stations,  and  offices  under 
the  Navy  Department,  paid  a  per  diem  compensation,  is  contained 
in  the  act  of  March  3,  1909.     (35  Stat.,  754.) 
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The  Secretary  of  the  Navy  is  authorized  In  his  discretion  to  grant 
8och  per  diem  employees  leave  of  absence  not  to  exceed  fifteen 
days  in  any  one  calendar  year,  and  may  In  his  discretion  extend 
soch  leave,  in  exceptional  and  meritorious  cases,  where  such  em- 
ployee is  ill  for  a  period  not  to  exceed  fifteen  days  in  any  one 
calendar  year. 

Comptroller  Traeewell  to  the  Seeretary  of  the  Havy,  S^tember  10, 
1900: 

By  your  reference  of  the  1st  instant -you  request  my  de- 
cision of  a  question  as  to  the  amount  of  leave  with  pay  that 
may  be  allowed  to  John  S.  Martin,  derk,  at  $3.52  per  diem, 
pay  office,  navy-yard,  Washington,  D.  C.,  during  the  remain- 
der of  the  present  calendar  year,  under  service  and  employ- 
ment stated  by  you  as  follows: 

"  From  January  1,  to  June  30,  1909,  Mr.  Martin  was  paid 
at  a  per  annum  rate  of  compensation,  and  during  tixat  period 
was  granted  nine  and  one-half  days  annual  leave  witn  pay 
and  twenty-two  days  sick  leave  with  pay.  From  and  in- 
cluding July  1, 1909,  Mr.  Martin  has  been  paid  at  a  per  diem 
rate  of  compensation  and  as  a  j)er  diem  employee  his  leave 
status  is  governed  by  the  provisions  of  the  act  of  February 
1,  1901." 

The  act  of  February  1, 1901  (31  Stat.,  746),  provides: 

"That  each  and  every  employee  of  the  navy-yards,  gun 
factories,  naval  stations,  and  arsenals  of  the  United  States 
Government  be,  and  is  hereby,  granted  fifteen  days'  leave  of 
alxsence  each  year  without  forfeiture  of  pay  during  such 
leave:  Provided^  That  it  shall  be  lawful  to  allow  pro  rata 
leave  only  to  those  serving  twelve  consecutive  months  or 
more :  And  provided  further^  That  in  all  cases  the  heads  of 
divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  best  be  allowed  without  detriment  to  the  service,  and 
that  absence  on  account  of  sickness  shall  be  deducted  from 
the  leave  hereby  granted." 

The  act  of  March  3, 1909  (35  Stat.,  754),  provides: 

"  That  hereafter  the  rates  of  pay  of  the  clerical,  drafting, 
insj)ection,  and  messenger  force  at  navy-j^ards  and  naval 
stations  and  other  stations  and  offices  under  the  Naw  Depart- 
ment shall  be  paid  from  lump  appropriations  and  shall  be 
fixed  by  the  Secretary  of  the  Navy  on  a  per  annum  or  per 
diem  basis  as  he  may  elect;  that  the  number  may  be  increased 
or  decreased  at  his  option  and  shall  be  distributed  at  the 
various  navy-yards  ana  naval  stations  by  the  Secretary  of  the 
Navy  to  meet  the  needs  of  the  naval  service,  and  that  such 
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per  diem  employees  may  hereafter,  in  the  discretion  of  the 
Secretary  of  the  Navy,  be  granted  leave  of  absence  not  to 
exceed  fifteen  days  in  any  one  year,  which  leave  may,  in 
exceptional  and  meritorious  cases,  where  such  an  employee 
is  ill,  be  extended,  in  the  discretiop  of  the  Secretary  of 
the  Navy,  not  to  exceed  fifteen  days  additional  in  any  one 
year;    *    *    *" 

This  act  is  a  special  provision  governing  the  pay  to  be 
granted  to  "  the  clerical,  drafting,  inspection,  and  messenger 
force  at  navy-yards  %nd  naval  stations  and  other  stations  and 
offices  under  the  Navy  Department"  and  authorizing  the 
granting  of  leaves  of  absence  to  "  such  per  diem  employees.** 

Mr.  Martin  is  one  of  the  clerical  force  of  the  navy-yard  at 
Washington,  D.  C,  and  is  a  per  diem  employee,  and  has  been 
since  July  1,  1909.  His  right  to  leave  is  therefore  governed 
by  the  act  of  March  3, 1909,  and  not  by  the  act  of  February  1, 
1901.  The  last-named  act  does  not  now  apply  to  the  classes 
of  per  diem  employees  named  in  the  act  of  March  3, 1909. 

The  time  when  the  leave  is  to  be  granted,  as  well  as  the 
question  whether  it  should  be  extended  under  the  provisions 
of  the  act  of  March  3, 1909,  is  committed  to  the  judgment  and 
discretion  of  the  Secretary  of  the  Navy.  An  employee  whose 
leave  is  governed  by  the  act  of  February  1,  1901,  is  not  en- 
titled to  leave  of  absence  until  he  has  served  twelve  con- 
secutive months  or  more.  (13  Comp.  Dec,  67,  68.)  This 
limitation  does  not  apply  to  the  employee  whose  leave  is 
governed  by  the  act  of  March  3,  1909.  The  only  limitation 
in  this  act  is  that  the  leave  granted  shall  not  exceed  fifteen 
days  in  "  any  one  year,"  with  discretionary  power  to  extend 
it  fifteen  days  additional  in  "  any  one  year  "  in  **  exceptional 
and  meritorious  cases,  where  such  employee  is  ill." 

In  view  of  this  limitation  it  becomes  necessary  to  determine 
the  meaning  of  the  words  "  any  one  year." 

This  expression  was  evidently  intended  to  refer  to  a  period 
of  time  containing  three  hundred  and  sixty-five  consecutive 
days  and  might  mean  three  hundred  and  sixty-five  days  from 
the  date  of  employment  .or  it  might  mean  the  calendar  year 
from  January  1  to  January  1,  or  it  might  mean  the  fiscal  year 
from  July  1  to  July  1. 

There  is  nothing  in  this  act  to  indicate  that  the  expression 
"any  one  year"  should  have  any  other  than  its  ordinary 
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and  usual  signification  as  used  in  other  similar  statutes. 
The  presumption  would  be,  in  the  absence  of  anything  in  the 
act  itself  to  the  contrary,  that  it  meant  the  calendar  year. 
{Buchanan  v.  State  Treasurer^  68  S.  C,  411,  416.) 

It  has  become  the  settled  usage  of  the  departments  to  con- 
strue the  expression  "  not  to  exceed  "  a  given  number  of  days 
**  in  any  one  year  "  in  statutes  authorizing  the  granting  of 
leaves  of  absence  to  employee  as  referring  to  the  calendar 
year  (5  Lawrence  First  C!omp.  Dec.,  34,  36;  id.,  505)  unless 
the  context  of  the  statute  is  such  as  to  indicate  otherwise. 

Under  the  act  of  Mardi  3,  1909,  you  are  authorized  to 
grant  to  John  S.  Martin  leave  of  absence  not  to  exceed  one- 
half  of  fifteen  days  in  the  period  from  July  1,  1909,  to 
January  1,  1910,  and,  in  your  discretion,  to  extend  the  said 
leave  for  a  period  not  to  exceed  one-half  of  fifteen  days  in  an 
exceptional  and  meritorious  case  where  such  employee  is  ill. 
The  granting  of  this  leave  is  discretionary  with  you  and  may 
be  granted  at  such  time  within  the  period  as  you  may  deem 
to  be  most  advantageous  to  the  service.  The  extension  may 
be  granted  under  the  conditions  named  when  the  employee  is 
ill.  Your  right  to  grant  leave  to  employees  coming  within 
the  provisions  of  the  act  of  March  3, 1909,  subsequent  to  July 
1,  1909,  is  not  affected  by  leave  granted  under  prior  service. 
The  granting  or  refusing  of  leave  under  said  act  is,  how- 
ever, discretionary  with  you,  and  if  the  employee  has  been 
consecutively  employed  you  would  certainly  have  the  right 
to  consider  the  leave  that  he  has  had  under  his  previous 
employment  during  the  year  in  determining  whether  the 
leave  you  are  authorized  to  grant  under  the  act  of  March 
8, 1909,  should  be  granted  or  refused. 


PATKEVT  OF  CTTSTOMS  DUTIES  BY  THE  OOVEBNMEHT  ITKDEB 
A  COHTBACT  GlTABAirTT,  BECAITSB  OF  STTBSBQTrENT  LEOISLA- 
TIOV. 

Where  the  government  contracts  to  admit  free  of  customs  duties  ac- 
cepted deliveries  of  fresh  beef  and  mutton  to  the  subsistence  de- 
partment, United  States  Army,  at  Manila,  P.  I.,  and  a  law  is  sub- 
sequently passed  levying  a  customs  tax  upon  such  meats,  a  sup- 
plemental contract  is  authorized,  under  the  terms  of  which  the 
52888**— VOL  IB— 10 10 
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United  States  may  agree  to  reimburse  the  contractors  in  the 
amount  of  the  customs  taxes  paid  by  them  upon  the  said  accepted 
deliveries,  or  pay  directly  the  said  customs  taxes.  The  appropria- 
tion chargeable  with  the  purchase  of  the  meats  is  available  for 
payment  of  the  customs  taxes. 
Whether  section  27  of  the  act  entitled  "An  act  to  raise  revenue  for  the 
Philippine  Islands,  and  for  other  purposes,"  approved  August  5, 
1909  (36  Stat.,  130),  excepts  the  contract  supra  from  the  pro- 
visions of  said  act  is  a  question  that  the  Comptroller  of  the  Treas- 
ury is  not  authorized  to  decide,  the  decision  thereof  lying  with  the 
customs  authorities  and 'courts  of  competent  Jurisdiction. 

Comptroller  Tracewell  to  the  Secretary  of  War,  September  11, 1909: 

By  your  authority  I  have  received  the  following  communi- 
cation dated  August  14, 1909,  from  the  Commissary-General, 
United  States  Army : 

"  I  have  the  honor  to  inform  you  that  the  chief  commis- 
sary of  the  Philippines  Division  at  Manila,  P.  I.,  in  a  cable- 
gram of  the  12th  instant,  recommends  the  continuance  of  a 
contract  for  the  current  fiscal  year  for  fresh  meats,  this  de- 

Sartment  to  pay  the  duty  thereon  after  October  4,  1909,  the 
ate  after  which  'An  act  to  raise  revenue  for  the  Philippine 
Islands  and  for  other  purposes,'  approved  August  5,  1909, 
becomes  effective. 

"  Under  date  of  May  5,  1909,  the  commanding  general  of 
the  Philippines  Division  approved  a  contract  dated  April 
14,  1909  (copy  herewith),  between  Col.  E.  E.  Dravo,  chief 
commissary,  Philippines  Division,  and  the  Queensland  Meat 
Export  and  Agency  Companv  (Limited),  of  Brisbane,  Aus- 
tralia, for  fresh  frozen  beef  at  8.10  cents  per  pound  and 
fresh  frozen  mutton  at  7  cents  per  pound  during  the  fiscal 
year  ending  June  30, 1910.  The  contract  was  executed  under 
the  act  of  March  3, 1905  (33  Stat.  928),  paragraph  385,  page 
973  of  which  admits  free  of  duty  supplies  imported  by  the 
United  States  Government  for  its  use.  The  specifications 
which  form  a  part  of  the  contract  contain  this  stipulation. 

"  If  section  27  of  the  act  of  August  5, 1909,'  does  not  apply, 
it  would  seem  that  after  October  4  next,  duty  on  the  iresh 
meats  referred  to  will  have  to  be  paid.  In  such  event  this 
office  is  not  certain  that  the  appropriation  for  the  subsistence 
of  the  army  is  available  for  payment  of  customs  duty,  and  it 
is  recommended  that,  if  the  transaction  is  necessary  and  legal, 
the  sanction  of  the  accounting  officers  of  the  Treasury  be  ob- 
tained to  an  arrangement  by  which  the  contractor  may  pay 
the  duty  and  be  reimbursed  the  amount  paid  by  him  in  excess 
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of  the  contract  price,  the  accounting  officers  to  indicate  the 
form  of  voucher  to  be  used. 

"  Paragraph  24  of  the  specifications  pertaining  to  the  con- 
tract provides  that  it  may  be  terminated  by  the  commanding 
general  of  the  Philippines  Division  at  any  time.  If  sec- 
tion 27  above  referred  to  does  not  apply  and  an  arrangement 
can  not  be  made  by  which  the  duty  may  be  paid  on  fresh 
meats  received  subsequent  to  October  4,  1909,  it  is  recom- 
mended that  the  commanding  general  of  the  Philippine  Divi- 
sion be  directed  to  terminate  the  contract  on  that  date  and 
that  a  contract  for  the  balance  of  the  current  fiscal  year  be 
made  under  bids  in  which  the  duty  will  be  included  in  the 
purchase  price  of  the  fresh  meats." 

Said  communication  was  referred  to  this  office  by  your 
indorsement  of  August  27, 1909,  as  follows : 

"  Respectfully  referred  to  the  Comptroller  of  the  Treasury 
inviting  attention  to  preceding  indorsements,  with  request 
for  decision  on  the  questions  presented  herein  by  the  Acting 
Commissary-General  of  the  Army,  viz : 

"  1.  Will  section  27  of  the  Philippines  tariff  act  of  August 
5, 1909,  authorize  free  entry  on  articles  imported  to  fill  exist- 
ing contracts? 

**  2.  If  section  27  does  not  so  operate,  may  a  supplemental 
agreement  be  entered  into  with  the  contractor  (The  Queens- 
land Meat  Export  and  Agencv  Company  (Limited),  of  Bris- 
bane, Australia)  providing  for  the  payment  of  such  addi- 
tional price  on  the  supplies  to  be  imported  after  October  4 
next  as  will  cover  the  duties  to  be  paid  by  the  contractor?  " 

The  facts  in  the  case  sufficiently  appear  from  the  forego- 
ing communication  and  accompanying  indorsements. 

I  think  that  there  can  be  no  question  that  under  the  terms 
of  the  advertisement  and  specifications  published  by  gov- 
ernment authority  and  expressly  made  a  part  of  the  contract 
subsequently  entered  into  with  the  "  Queensland  Meat  Ex- 
port and  Agency  Company  (Limited),"  and  by  which  the 
United  States  agreed  to  admit,  free  of  customs  duties,  ac- 
cepted deliveries  of  fresh  beef  and  mutton  delivered  to  the 
subsistence  department,  U.  S.  Army,  at  Manila,  that  the 
contractors  would  be  entitled  to  reimbursement  for  customs 
duties  subsequently  levied  and  collected  from  them  by  au- 
thority of  law  upon  said  accepted  deliveries. 
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Section  27  of  the  act  approved  August  5,  1909,  to  which 
my  attention  is  invited  by  your  reference  of  August  27, 
supraj  is  as  follows: 

^'That  all  existing  decrees,  laws,  reflations,  orders,  or 
parts  thereof,  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed,  but  the  repeal  of  such  decrees,  laws,  regu- 
lations, or  orders,  or  parts  thereof,  shall  not  affect  any  act 
done,  or  any  right  accruing  or  accrued,  or  any  suit  or  pro- 
ceeding had  or  commenced  m  any  civil  cause  before  the  said 
repeal  takes  effect;  but  all  rights  and  liabilities  under  said 
decrees,  laws,  regulations,  or  orders  shall  continue  and  may 
be  enforced  in  the  same  manner  as  if  said  repeal  had  not 
been  made.  Any  offenses  committed  and  all  penalties  or  for- 
feitures or  liabilities  incurred  prior  to  the  time  when  this 
act  shall  take  effect  under  any  decree,  law,  regulation,  or 
order  embraced  in,  modified,  chan^ped,  or  repealed  by  this 
act  may  be  prosecuted  or  punished  m  the  same  manner  and 
with  the  same  effect  as  if  this  act  had  not  been  passed.  All 
acts  of  limitation,  whether  applicable  to  civil  causes  and 
proceedings  or  to  the  prosecution  of  offenses  or  for  the  re- 
covery or  penalties  or  forfeitures  embraced  in,  modified, 
changed,  or  repealed  by  this  act  shall  not  be  affected  thereby; 
and  all  suits,  proceeding,  or  prosecutions,  whether  civil  or 
criminal,  for  causes  arising  or  acts  done  or  committed  prior 
to  the  time  when  this  act  shall  take  effect  may  be  commenced 
and  prosecuted  within  the  same  time  and  with  the  same 
effect  as  if  this  act  had  not  been  passed." 

Whether  said  section  excepts  the  contract  under  consid- 
eration from  the  operation  of  the  tariff  provided  by  the  act 
of  August  6,  1909,  8upra<f  upon  importations  into  the  Phil- 
ippine Islands,  is  a  question  which  I  am  not  authorized  to 
decide.  The  decision  of  such  a  question  lies  with  the  customs 
authorities  and  courts  of  competent  jurisdiction.  If  it  shall 
be  held,  however,  that  said  contract  is  not  within  the  excep- 
tions provided  by  section  27,  supra^  I 'am  of  opinion  that  a 
supplemental  contract  is  authorized  by  which  the  United 
States  may  agree,  in  consideration  of  the  fact  that  since  the 
execution  of  the  contract  in  question  the  Government  has 
laid  a  customs  tax  on  said  meats,  and  in  consideration  of 
the  further  fact  that  the  contractors  were  guaranteed  against 
the  payment  of  same,  to  reimburse  the  said  contractors  for 
any  such  customs  taxes  so  paid  by  them  or  directly  pay  the 
said  customs  taxes.  The  appropriation  for  the  purchase  of 
said  meats  is  available  to  pay  said  customs  taxes. 
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PAT  OT  CHAFLAXN  TK  THl  VAYT  WITH  RANK  07  COICKAHBBB. 

A  chaplain  in  the  navy  with  the  rank  of  commander  is  entitled  under 
the  act  of  May  13,  1908  (35  Stat.,  127,  128).  to  the  pay  of  a 
llentenant-commander  as  provided  by  said  act,  such  pay  not  being 
less  than  that  to  which  he  would  be  entitled  under  laws  in  effect 
prior  to  said  act  of  May  13,  1908. 

Comptroller  Tracewell  to  the  Secretary  of  the  Havy,  September  13, 1909: 

I  have  received  by  your  reference  of  September  3,  1909, 
with  request  for  decision  of  the  question  therein  presented,  a 
letter  from  Paymaster  D.  V.  Chadwick,  U.  S.  Navy,  dated 
United  States  naval  station,  Cavite,  P.  I.,  April  5,  1909, 
requesting  a  decision  as  to  whether  Chaplain  L.  P.  Rennolds, 
U.  S-  Navy,  having  the  rank  of  commander,  is  entitled,  while 
on  duty  at  that  station,  to  the  pay  provided  for  a  commander 
in  the  navy  by  the  act  of  May  13, 1908  (85  Stat,  127, 128). 

The  act  referred  to  provides : 

^  Hereafter  all  conunissioned  officers  of  the  active  list  of 
the  navy  shall  receive  the  same  pay  and  allowances  accord- 
ing to  rank  and  length  of  service,  and  the  annual  pay  of  esich 
grade  shall  be  as  follows:  *  *  *  lieutenant-commander, 
three  thousand  dollars;  ♦  ♦  ♦  There  shall  be. allowed 
and  paid  to  each  commissioned  officer  below  the  rank  of  rear- 
admiral  ten  per  centum  of  his  current  yearly  pay  for  each 
term  of  five  years'  service  in  the  Army,  Navy  and  Marine 
Corps.  ♦  ♦  ♦  All  officers  on  sea  duty  and  all  officers  on 
shore  duty  beyond  the  continental  limits  of  the  United  States 
shall  while  so  serving  receive  ten  per  centum  additional  of 
their  salaries  and  increase  as  above  provided,  and  such  in- 
crease shall  commence  from  the  date  of  reporting  for  duty 
on  board  ship  or  the  date  of  sailing  from  the  United  States 
for  shore  duty  beyond  the  seas  or  to  join  a  ship  in  foreign 
waters.  ♦  ♦  ♦  Provided  further^  *  ♦  ♦  ^^^  ^^^^  ^^^ 
pay  and  allowances  of  chaplains  in  the  navy  shall  in  no  case 
exceed  that  provided  for  lieutenant-commanders.  ♦  ♦  * 
Nothing  herein  shall  be  construed  so  as  to  reduce  the  pay  or 
allowances  now  authorized  by  law  for  any  commissioned, 
warrant,  or  appointed  officer  or  any  enlisted  men  of  the  active 
or  retired  lists  of  the  navy,  and  all  laws  inconsistent  with 
this  provision  are  hereby  repealed." 

Under  this  act  Chaplain  Rennolds  is  entitled  to  the  pay 
therein  provided  for  a  lieutenant-commander  of  his  length  of 
service  unless  he  is  entitled  to  more  by  virtue  of  preexisting 
laws.     (See  45  MS.  Comp.  Dec.,  2366,  June  26, 1908.) 
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Section  13  of  the  navy  personnel  act  of  March  3,  1899  (30 
Stat,  1007),  provides: 

"  *  *  *  That  when  naval  officers  are  detailed  for  shore 
duty  beyond  seas  they  shall  receive  the  same  pay  and  allow- 
ances as  are  or  may  be  provided  by  or  in  pursuance  of  law  for 
officers  of  the  army  detailed  for  duty  in  similar  places." 

The  act  of  June  29, 1906  (34  Stat.,  554),  provides: 

"  That  all  chaplains,  now  in  the  navy  above  the  grade  of 
lieutenant,  shall  receive  the  pay  and  allowances  of  lieutenant- 
commander  in  the  navy  according  to  length  of  service,  under 
the  provisions  of  law  for  that  rank,  and  all  chaplains,  now 
in  the  navy  in  the  grade  of  lieutenant,  shall  receive  their 
present  sea  pay  when  on  shore  duty:  Provided^  That  naval 
chaplains  hereafter  appointed  shall  have  the  rank,  pay,  and 
allowances  of  lieutenant  (junior  grade)  in  the  navy  until 
they  shall  have  completed  seven  years  of  service,  when  they 
shall  have  the  rank,  pay,  and  allowances  of  lieutenant  in  the 
navy;  and  lieutenants  shall  be  promoted,  whenever  vacancies 
occur,  to  the  grade  of  lieutenant-commander,  which  shall  con- 
sist of  five  numbers,  and  when  so  promoted,  shall  receive  the 
rank,  pay,  and  allowances  of  lieutenant-commander  in  the 
navy :  Provided  further,  That  nothing  herein  contained  shall 
be  held  or  construed  to  increase  the  number  of  chaplains  as 
now  authorized  by  law  or  to  reduce  the  rank  or  pay  of  any 
now  serving." 

In  decision  of  June  18,  1907  (13  Comp.  Dec,  859),  it  was 
held  that  a  chaplain  in  the  navy  with  the  rank  of  commander 
was  entitled  while  on  shore  duty  beyond  seas,  after  the  pas- 
sage of  the  said  act  of  June  29,  1906,  to  the  pay  of  an  officer 
of  corresponding  rank  in  the  army,  lieutenant-colonel,  so 
detailed,  under  the  provision  contained  in  section  13  of  the 
act  of  March  3,  1899,  quoted  supra,  by  virtue  of  the  provi- 
sion in  the  said  act  of  June  29,  1906,  prohibiting  the  reduc- 
tion "  of  pay  of  any  now  serving." 

The  pay  of  commander  in  the  navy,  as  assimilated  to  that 
of  a  lieutenant-colonel  in  the  army  prior  to  the  said  act  of 
May  13,  1908,  is  the  same  as  the  pay  provided  for  a  lieu- 
tenant-commander in  the  navy  by  the  act  of  May  13,  1908. 
supra. 

The  pay  of  army  officers  was  increased  by  the  act  of  May 
11,  1908  (35  Stat.,  108),  but  said  act  was  made  inapplicable 
to  navy  officers  by  the  following  proviso  therein : 

"  That  nothing  in  this  section  is  intended  to  increase  or 
change  or  shall  be  construed  as  increasing  or  changing  the 
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Dresent  pay  or  allowances  of  any  officer  in  the  United  States 
Navy;  and  section  thirteen  of  an  act  entitled  'An  act  to  re- 
organize and  increase  the  efficiency  of  the  personnel  of  the 
Navy  and  Marine  Corps  of  the  United  States,'  approved 
March  third,  eighteen  hundred  and  ninety-nine,  shall  not  be 
construed  as  changing  the  pay  of  any  naval  officer  by  reason 
of  the  provisions  of  tnis  act.'' 

I  have  the  honor,  therefore,  to  advise  you  that  Chaplain 
Kennolds  is  entitled  to  the  pay  of  a  lieutenant-commander  in 
the  navy  as  provided  by  the  act  of  May  13, 1908,  aupra^  such 
pay  not  being  less  than  that  to  which  he  would  be  entitled 
under  the  laws  in  effect  prior  to  said  act  of  May  13, 1908. 


MUAXCIPAL  WATEX  KSTSIl  BATES  PAYABLE  BY  THE  GOYEBH- 
XEHT:  PAYXEHT  BY  CHECK. 

The  United  States  having  taken  water  from  the  city  of  AUentown, 

Pa.,  under  its  accepted  proposal,  a  contract  to  pay  for  the  water 

according  to  the  terms  thereof  is  implied. 
The  city  of  Allentown  as  contractor  is  entitled  to  full  specified  meter 

rates  upon  failure  of  the  Government  to  make  payment  within  the 

time  specified  for  allowance  of  discount. 
The  Issuance  and  mailing  of  a  check  to  a  creditor  of  the  United  States 

does  not  of  itself  constitute  a  payment  of  a  debt,  such  debt  not 

being  discharged  until  the  creditor  has  received  the  amount  of 

his  obligation  in  money  or  its  equivalent  in  law. 

S^edsioii  by  ComptroUer  Traeewell,  September  14,  1909: 

J.  W.  Townsend,  disbursing  clerk  of  the  Treasury  Depart- 
ment, appealed  September  4, 1909,  from  so  much  of  the  action 
of  the  Auditor  for  the  Treasury  Department  in  settlement 
No.  2107,  dated  July  27,  1909,  as  disallowed  an  item  of  $3.77 
in  his  'account  for  the  month  of  May,  1909,  under  the  appro- 
priation "  Fuel,  lights,  and  water  for  public  buildings,  1909  " 
(act  of  May  27, 1908,  35  Stat.,  327). 

The  facts  in  the  case  as  stated  in  claimant's  appeal  are  as 
follows : 

"  On  or  about  February  6  there  was  transmitted  to  me  for 
payment  a  voucher  in  favor  of  said  city  of  Allentown  for 
water  rent  for  the  post-office  building  at  Allentown  for  the 
month  of  January,  1908.  The  gross  amount  of  said  bill  was 
$7.70,  with  a  discount  of  $3.77  thereon  for  prompt  payment. 
TTie  voucher  in  question  was  duly  certified  by  the  proper 
officers  of  the  Treasury  Department  under  its  regulations. 
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I  thereupon  and  upon  authority  of  said  voucher  drew  my 
official  cneck  for  the  amount  of  $3.93,  dated  February  6, 
1909.  I  was  thereafter  advised  that  said  check  had  miscar- 
ried and  had  never  been  received  by  the  city  of  Allentown. 
In  due  course  a  duplicate  of  said  check  was  issued  by  me. 
The  city  thereupon  submitted  a  voucher  for  the  amount  of 
the  discount,  viz,  $3.77.  This  voucher  for  said  discount 
which  had  been  deducted  by  them  on  their  previous  bill 
passed  through  the  administrative  channels  and  reached  me, 
and  my  check  for  said  amount  ($3.77)  was  duly  issued. 
It  is  this  amount  which  is  disallowed  by  the  auditor. 

"  I  submit  for  your  consideration  the  following:  That  it  is 
axiomatic  that  the  Government  when  contracting  with  its 
citizens  or  with  corporations,  private  or  public,  is  bound  by 
the  same  rules  as  are  individuals  making  contracts  of  a  simi- 
lar nature ;  that  the  published  rates  of  the  city  of  Allentown 
provide  a  discount  for  prompt  payment,  and  that  the  Gov- 
ernment was  entitled  to  such  discount  only  in  the  event  that 
it  made  payment  within  the  prescribed  time. 

"  I  submit  further  that  the  official  check  of  the  disbursing 
officer  of  the  Government  is  not  a  payment  nor  legal  tender 
of  the  same.  That  the  facts  in  tnis  case  appear  that  the 
check  in  question  or  its  duplicate  was  not  received  and  ac- 
cepted within  the  discount  period  and  that,  therefore,  the 
Government  was  not  entitled  to  the  discount  deducted  in  the 
first  instance." 

The  water  furnished  the  United  States  for  the  post-office 
building  at  Allentown,  Pa.,  was  in  pursuance  of  the  city's 
written  proposal,  dated  February  20, 1908,  by  the  acceptance 
of  which  the  Government  agreed  to  pay  certain  specified 
meter  rates,  "  less  50  per  cent  if  paid  within  fifteen  days  after 
presentation  of  bill." 

The  United  States  having  taken  water  from  the  city  of 
Allentown,  Pa.,  under  its  accepted  proposal,  a  contract  to  pay 
for  the  water  according  to  the  terms  thereof  is  implied.. 
(37  MS.  Comp.  Dec.,  April  28,  1906.) 

The  contractor  is  entitled  to  full  specified  meter  rates  upon 
failure  of  the  Government  to  make  payment  within  the  time 
f^pocified  for  allowance  of  discount.     (12  Comp.  Dec,  274.) 

The  issuance  and  mailing  of  a  check  to  a  creditor  of  the 
United  States  does  not  of  itself  constitute  pajrment  of  a  debt. 
Until  the  creditor  has  received  the  amount  of  his  obligation 
in  money  or  its  equivalent  in  law  he  has  not  been  paid  nor  is 
the  debt  of  the  Government  discharged.  (15  Comp.  Dec, 
543;  19  Op.  Att.  Gen.,  1,  and  cases  therein  cited.) 
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There  is  no  suggestion  in  the  evidence  in  this  case  that  the 
original  check  issued  by  the  disbursing  officer  and  deposited 
in  the  mails  for  proper  delivery  was  ever  received  by  the 
payee,  and  the  records  of  the  department  show  that  the  dupli- 
cate of  said  check  was  not  issued  until  May  IB,  1909,  nearly 
tl)ree  months  after  the  discount  period  had  expired. 

It  appears  therefore  that  the  Government  was  not  entitled 
to  the  discount  deducted  in  the  first  instance,  and  the  amount 
thereof,  subsequently  paid  by  the  disbursing  clerk  and  dis- 
allowed by  the  Auditor,  was  a  valid  claim  against  the  United 
States,  payment  for  which  was  authorized. 

Upon  revision,  therefore,  limited  to  the  item  in  question, 
I  find  a  difference  of  $3.77. 


FEBS  07  WmnSSSES  IK  LA]n>-HEAUHO  CAftBS  BEFORX  BSOIS- 
TS118  AND  aSCBIVEES. 

Witnesses  in  land-hearing  cases  before  registers  and  receivers  resid- 
ing outside  the  county  in  which  the  hearings  occur  are  entitled 
to  the  same  fees  and  mileage^  payable  in  advance,  as  provided  by 
law  in  the  district  court  of  tlie  United  States  in  which  the  land 
office  is  situated.     (Act  of  January  31,  1903,  32  Stat.,  790.) 

Witnesses  residing  in  New  York  City  are  entitled  to  $3  per  day  while 
testifying  before  a  United  States  commissioner  in  a  land-hearing 
case  before  the  raster  and  receiver  of  the  United  States  laud 
office  at  Lander,  Wyo.     (Act  of  May  27,  1908,  35  Stat.,  377.) 

ComptroUer  TraceweU  to  the  Secretary  of  Interior,  September  21,  1909: 

I  am  in  receipt  of  your  communication  of  September  14, 
1909,  in  which  you  request  my  decision  as  to  whether  there 
is  authority  of  law  for  the  payment  of  witness  fees  in  the 
amount  of  $3  per  day  to  witnesses  residing  in  the  city  of 
New  York  for  testifying  before  a  United  States  commis- 
sioner in  certain  hearings  under  a  commission  issued  by  the 
register  and  receiver  of  the  United  States  land  office  at 
Lander,  Wyo.,  pursuant  to  the  provisions  of  the  act  ap- 
proved January  31, 1903.     (32  Stat.,  790.) 

You  state  that  in  the  cases  in  question  the  United  States 
is  a  party  and  that  certain  witnesses  whose  interests  are 
hostile  to  the  Government  who  have  been  subpoenaed  to 
appear  before  the  commissioner  in  the  county  of  their  resi- 
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dence  in  the  city  of  New  York  under  section  4  of  the  act, 
supra^  refuse  to  appear  and  testify  unless  paid  $3  per  day  in 
advance  while  so  testifying. 

The  aforesaid  act  provides  for  the  compulsory  attendance 
of  witnesses  in  hearings  before  registers  and  receivers.  Sec- 
tion 4  of  the  act  provides: 

"  That  whenever  the  witness  resides  outside  the  county  in 
which  the  hearing  occurs  any  party  to  the  proceeding  may 
take  the  testimony  of  such  witness  in  the  county  of  suda  wit- 
ness's residence  in  the  form  of  depositions  by  giving  ten 
days'  written  notice  of  the  time  and  place  of  taking  such 
depositions  to  the  opposite  party  or  parties.  *  *  *  Sub- 
poenas for  witnesses  before  the  officer  taking  depositions  may 
issue  from  the  office  of  the  register  or  receiver,  or  maj  bie 
issued  by  the  officer  taking  the  depositions,  and  disobedience 
thereof,  as  defined  in  this  act,  shall  also  be  punished ;  and  the 
witness  shall  receive  the  same  fees  and  mileage  and  be  sub- 
ject to  the  same  penalties  in  all  respects  as  in  case  of  viola- 
tion of  a  subpoena  to  appear  before  the  register  or  receiver, 
and  subject  to  the  same  limitations." 

Section  2  provides: 

"  That  witnesses  shall  have  the  right  to  receive  their  fee 
for  one  day's  attendance  and  mileage  in  advance.  The  fees 
and  mileage  of  witnesses  shall  be  the  same  as  that  provided 
by  law  in  the  district  court  of  the  United  States  in  the  district 
in  which  such  land  office?  are  situated ;  and  the  witness  shall 
be  entitled  to  receive  his  fee  for  attendance  in  advance  from 
day  to  day  during  the  hearing." 

Inasmuch  as  the  act  itself  provides  that  the  fees  and  mile- 
age of  witnesses  in  such  hearings  shall  be  the  same  as  that 
provided  by  law  in  the  district  court  of  the  United  States  in 
the  district  in  which  such  land  offices  are  located  it  becomes 
necessary  only  to  ascertain  in  what  amount  the  law  fixes  the 
fees  and  mileage  of  witnesses  in  the  district  court  of  the 
United  States  in  the  district  in  which  Lander,  Wyo.,  is  situ- 
ated in  order  to  determine  the  question  submitted. 

The  act  approved  May  27,  1908  (35  Stat.,  377),  provides 
that: 

"  Jurors  and  witnesses  in  the  United  States  courts  in  the 
States  of  Wyoming,  Montana,  Washington,  Oregon,  Califor- 
nia, Nevada,  Idaho,  Colorado,  and  Utali,  and  in  the  Territo- 
ries of  New  Mexico  and  Arizona  shall  he  entitled  to  receive 
for  actual  attendance  at  any  court  or  courts,  and  for  the  time 
necessarily  occupied  in  going  to  and  returning  from  the 
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same,  three  dollars  a  day  and  fifteen  cents  for  each  mile  nec- 
essarily traveled  over  any  stage  line,  or  by  private  convey- 
ance, and  five  cents  for  each  mile  by  any  railway  or  steam- 
ship in  going  to  and  returning  from  said  courts.    ♦     *     ♦  " 

In  view  of  the  foregoing  I  am  of  the  opinion  that  you  are 
authorized  to  pay  the  witnesses  in  question  $3  per  day  and  in 
advance. 


LEAVES  07  ABSEVCS  TO  SPECIAL  AGENTS  07  THE  CEHSTTS 

BtOtEAXr. 

Special  agents  of  the  Bureau  of  the  Census,  appointed  under  the  provi- 
sions of  the  act  of  July  2, 1909  (36  Stat.,  7),  who  are  continuously 
employed  and  whose  certificates  of  appointment  provide  that  they 
shall  receive  a  per  diem  compensation  for  '*  every  day,"  are  not 
per  diem  employees  within  the  meaning  of  the  several  acts  grant- 
ing holidays  with  pay  and  allowing  leaves  of  absence  to  per  diem 
employees,  but  are  included  within  the  provisions  of  the  act  of 
March  15, 1898  (30  Stat.,  316),  and  amendments  thereof,  regulating 
the  granting  of  leaves  of  absence  in  the  executive  departments. 

ComptroUer  TraeeweU  to  the  Secretary  of  Commerce  and  Labor,  Sep- 
tember 88,  1909: 

I  have  received  your  letter  of  the  15th  instant,  as 
follows : 

"There  are  on  the  rolls  of  the  Bureau  of  the  Census  a 
number  of  special  agents  whose  appointment  certificates  pro- 
vide that  they  shall  be  paid  '  every  day.'  These  certificates 
were  framed  in  this  manner  for  the  reason  that  it  was  in- 
tended that  these  agents  should  draw  compensation  for  Sun- 
days and  holidays  as  well  as  for  working  days.  The  question 
has  arisen  as  to  whether  or  not  these  agents  may  properly  be 
allowed  leave  of  absence  with  pay  in  accordance  with  the 
regulations  on  the  subject  which  apply  to  other  employees 
of  the  bureau.  The  department  would  like  to  allow  them 
leave  with  pay,  as  they  are  continuously  employed  and  their 
relations  to  the  bureau  are  just  the  same  as  persons  occupying 
statutory  places,  except  that  the  compensation  is  stated  at  a 
per  diem  instead  of  an  annual  rate. 

"  In  view  of  the  foregoing  I  have  to  request  your  decision, 
at  your  early  convenience,  whether  the  department  is  author- 
ized to  grant  the  same  leave  of  absence  to  agents  of  this  class 
as  is  granted  to  the  office  force  of  the  bureau. 

"A  copy  of  the  leave  regulations  referred  to  is  herewith 
inclosed  for  your  information." 

The  appointment  of  special  agents  of  the  Census  Bureau 
is  authorized  by  section  18  of  the  act  approved  July  2,  1909 
(36  Stat.,  7),  as  follows: 
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"That  special  agents  may  be  appointed  by  the  Director 
of  the  Census  to  carry  out  the  provisions  of  this  act  and 
of  the  act  to  provide  for  a  permanent  Census  Office  approved 
March  sixth,  nineteen  hunared  and  two,  and  acts  amendatory 
thereof  or  supplementary  thereto.  The  special  agents  thus 
appointed  shall  have  like  authority  with  the  enumerators  in 
respect  to  the  subjects  committed  to  them  under  this  act,  and 
shall  receive  compensation  at  rates  to  be  fixed  by  the  Director 
of  the  Census:  rrovided^  That  the  same  shall  in  no  case 
exceed  six  dollars  per  day  and  actual  necessary  traveling  ex- 
penses, and  an  allowance  in  lieu  of  subsistence  not  exceeding 
three  dollars  per  day  during  necessary  absence  from  their 
usual  place  of  residence." 

Within  the  maximum  fixed  by  section  18,  suproj  the  au- 
thority of  the  Director  of  the  Census  to  employ  special  agents 
and  fix  their  compensation  does  not  appear  to  be  limited. 

I  am  advised  by  the  Director,  in  a  letter  dated  September 
IG,  1909,  that  the  following  form  is  used  in  the  appointment 
of  special  agents  of  the  Census  Bureau  who  are  continuously 
employed  : 

^'  Mr.  John  Doe,  of  the  District  of  Columbia,  is  hereby 
appointed  a  special  agent  in  the  Bureau  of  the  Census,  at  a 
compensation  of  $6  per  diem  (every  day),  this  appointment 
to  take  effect  September  1,  1909. 

"  Payment  of  the  compensation  authorized  in  this  ap- 
pointment is  subject  to  the  oath  of  office  being  taken." 

Whether  said  special  agents  receive  compensation  for  days 
actually  employed  or  for  "  every  day  "  is  a  question  for  ad- 
ministrative determination.  (13  MS.  Comp.  Dec.,  679,  May 
22,  1900.) 

The  Census  Office  is  a  bureau  of  the  Department  of  Com- 
merce and  Labor  and  is  under  its  control.  (Act  of  Febru- 
ary 14,  1903,  32  Stat,  825.) 

Leave  of  absence  to  clerks  and  employees  of  the  several 
executive  departments  is  regulated  by  section  7  of  the  act 
approved  March  15,  1898  (30  Stat.,  316),  which  provides 
that  the  head  of  any  department  may  grant  "  thirty  days 
annual  leave  with  pay  in  any  one  year  to  each  clerk  or  em- 
ployee." 

I  note  in  your  letter,  supra,  that  the  special  agents  with 
reference  to  whom  your  inquiry  is  made  are  "  continuously 
employed  "  and  their  compensation  includes  payment  for 
"  every  day."    They  are  not,  therefore,  per  diem  employees 
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within  the  meaning  of  the  several  acts  granting  holidays 
with  paj  and  allowing  leaves  of  absence  to  per  diem  em- 
ployees, for  though  their  pay  is  measured  by  the  day  they 
are  not  employed  by  the  day.     (8  Comp.  Dec.,  235.) 

The  act  of  Mardi  15,  1898,  mpra^  "includes  within  its 
provisions  clerks  and  other  employees  of  the  executive  de- 
partments of  the  Govemmait  of  whatever  grade  or  class, 
and  no  distinction  is  made  as  to  whether  these  clerks  and 
other  employees  are  engaged  in  work  at  the  seat  of  govern- 
ment or  elsewhere."     (22  Op.  Att.  Gen.,  81.) 

I  think  that  there  can  be  no  doubt  that  in  the  absence  of 
othar  legislation  the  act  of  March  15, 1898,  supra^  and  amend- 
ments thereof,  regulating  the  granting  of  leaves  of  absence 
in  the  executive  departments,  apply  to  the  special  agents 
referred  to  in  your  communication,  supra. 

I  have  the  honor  to  answer  your  question  therefore  in  the 
affirmative. 


EZPEHSSS  nrCISENT  TO  OATH  OF  OFFICE. 

Tbe  expeosefl  of  an  ai^iwintee,  on  original  entry  into  the  goremment 
service,  in  qua  lilting  for  tbe  position  to  whicb  appointed,  are 
purely  personal  to  the  appointee  and  most  be  paid  by  him;  and 
if  subsequently,  by  another  appointment  or  promotion,  the  em- 
ployee is  again  required  to  take  the  oath  of  office,  the  expenses 
Incident  to  so  qualifying  must  likewise  be  paid  by  the  employee. 

Comj^tritUar  TraceweU  to  W.  X.  Soleau,  disborslag  clerk,  Department 
of  Cooiaeroe  and  Labor,  September  24,  1909: 

I  am  in  receipt  of  your  letter  of  September  17,  1909,  as 
f oUows : 

"There  is  transmitted  herewith  voucher  in  the  sum  of 
$10.90,  submitted  by  Cornelius  P,  Cronin,  immigrant  in- 
spector, Maricopa,  Ariz.,  for  expenses  incurred  during  the 
month  of  May,  1909. 

"Among  the  expenses  of  travel  included  in  this  voucher 
are  charges  for  round-trip  passenger  transportation  of  In- 
spector Cronin  between  Maricopa,  Ariz.,  ana  Phoenix,  Ariz., 
and  for  one  meal,  amounting  in  all  to  $4. 

"  These  expenses  were  incurred  for  the  purpose  of  taking 
the  oath  of  office  required  by  reason  of  his  promotion  from 
$1,200  to  $1,400  per  annum. 

"  I  will  thank  you  to  advise  me  whether  I  am  authorized 
to  reimburse  Inspector  Cronin  on  account  of  these  expenses." 
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The  trip  which  the  employee  made  from  his  official  station, 
Maricopa,  Ariz.,  to  Phoenix,  Ariz.,  is  stated  to  have  been 
necessary  by  reason  of  the  fact  that  Phoenix  is  the  nearest 
point  to  the  employee's  station  where  an  officer  authorized  to 
administer  an  oath  is  located.  The  voucher  submitted  shows 
that  the  oath  was  administered  by  a  clerk  of  a  district  court 
without  charge,  but  the  employee  claims  reimbursement  for 
the  expenses  involved  in  going  to  and  from  Phoenix. 

It  is  quite  clear  that  on  original  entry  into  the  government 
service  an  employee  is  not  entitled  to  be  paid  the  expenses 
incident  to  taking  the  oath  of  office.  The  oath  is  taken  in 
qualifying  for  the  position  to  which  appointed,  and  the  ex- 
penditures made  by  the  appointee  in  connection  therewith 
are  purely  personal  to  the  appointee.  If  subsequently,  by 
another  appointment  or  promotion,  the  employee  is  again 
required  to  take  the  oath  of  office,  the  requirement  is  none 
the  less  personal  to  the  employee,  and  the  expenses  incident 
to  so  qualifying  must  be  paid  by  him.  That  the  employee 
is  already  in  the  government  service  or  may  have  traveled 
some  distance  to  take  the  oath  of  office  is  immaterial.  The 
travel  performed  can  not  be  considered  as  on  account  of  pub- 
lic business,  and  payment  therefor  is  unauthorized. 

You  are  not  authorized  to  reimburse  the  employee  for 
expenses  of  the  character  in  question. 


CONSTEXrCTIVE-SEEyiCE  PAT  OF  AK  ASSISTANT  PATXASTEE  DT 
THE  VAVY  APPOIKTEB  WHILE  SEBVIHG  AS  A  PATXASTEE'S 
CLEEK. 

An  assistant  paymaster  in  the  navy  appointed  as  a  paymaster's  clerk 
from  civil  life  at  the  time  of  the  passage  of  the  act  of  May  13, 
1908  (35  Stat.,  128),  and  as  such  entitled  thereunder  to  a  credit 
of  five  years'  constructive  service  subsequent  to  such  date,  and 
thereafter  appointed  an  assistant  paymaster  while  serving  as 
such  paymaster's  clerk,  is  entitled  to  retain  said  credit  of  five 
years'  constructive  service  in  computing  his  pay  as  assistant 
paymaster. 

Beolslon  by  Comptroller  Tracewell,  September  24,  1909: 

The  Auditor  for  the  Navy  Department  has  reported  for 
approval,  disapproval,  or  modification  his  decision  of  Sep- 
tember 14,  1909,  as  follows: 

"Assistant  Paymaster  R.  E.  Corcoran,  TJ.  S.  Navy,  has 
requested  authority  from  this  office  to  credit  himselt  with 
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constructive  service  in  computing  his  pay  in  said  position. 
As  the  auditor  is  without  authority  (1  Comp.  Dec.,  94)  his 
request  has  been  treated  as  a  claim  for  credit  of  five  years' 
constructive  service  in  computing  his  pay  as  an  assistant 
paymaster  as  provided  in  section  13  of  the  act  of  March  3, 
1899. 

"  Mr.  Corcoran  served  in  the  navy  as  a  paymaster's  clerk 
from  April  27,  1908,  to  July  30,  1908,  when  resignation  was 
accepted  to  take  effect  on  that  date.  He  was  appointed  an 
assistant  paymaster  in  the  navy  from  July  23,  1908,  ac- 
cepted the  appointment  and  executed  the  oath  of  oflSce  on 
August  3, 1908,  so  that  his  service  has  been  continuous. 

"  Under  the  act  of  May  13,  1908  (35  Stat.,  128)— 

" '  *  ♦  *  and  all  paymaster's  clerks  shall,  while  on 
duty,  receive  the  same  paj  and  allowances  as  warrant  officers 
of  like  length  of  service  in  the  navy.' 

'*  Since  the  passage  of  the  personnel  act  all  warrant  officers 
appointed  from  civil  life  have  been  credited,  in  computing 
their  pay,  with  five  years'  constructive  service.  In  14  Comp. 
Dec.,  882,  it  was  held  that— 

"  'A  paymaster's  clerk  of  the  navy  who  was  in  the  service 
at  the  time  of  the  passage  of  the  act  of  May  13, 1908,  and  who 
was  appointed  from  civil  life  is  entitled  from  the  date  of  said 
act  to  include  five  years'  constructive  service  in  computing  his 
longevity  pay.' 

"  From  the  date  of  the  act  of  May  13,  1908,  Mr.  Corcoran 
credited  himself  with  five  years'  constructive  service  in  com- 
puting his  longevity  pay  as  a  paymaster's  clerk  in  the  navy. 
Having  acquired  the  right  to  said  credit,  is  he  entitled  to 
retain  it  in  computing  his  pay  as  assistant  paymaster? 

"  It  has  been  uniformly  held  that  a  person  appointed  an 
assistant  paymaster  in  the  navy,  while  holding  the  position 
of  a  paymaster's  clerk,  was  not  appointed  from  civil  life,  and 
was  not  entitled  to  be  credited  with  constructive  service  in 
computing  his  pay  as  an  assistant  pavmaster  (case  Chas.  H. 
Casey,  MS.  Dec,  Nov.  29,  1899;  ^ov.  13,  1903;  June  26, 
1905),  but  prior  to  the  act  of  May  13,  1908,  paymaster's 
clerks  were  not  entitled  to  longevity  pay,  and  therefore  they 
acquired  no  right  to  credit  for  constructive  service  in  deter- 
mining their  rate  of  pay. 

"  The  act  of  March  3,  1883  (22  Stat.,  473)— 

"  'And  all  officers  of  the  navy  shall  be  credited  with  the 
actual  time  they  may  have  served  as  officers  or  enlisted  men 
in  the  Regular  or  Volunteer  Army  or  Navy,  or  both,  and 
shall  receive  all  the  benefits  of  such  actual  service  in  all 
respects  in  the  same  manner  as  if  all  said  service  had  been 
continuous  and  in  the  Regular  Navy  in  the  lowest  grade  hav- 
ing graduated  pay  held  by  such  oflicer  since  last  entering  the 
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service.'  (See  77.  S.  v.  Rockwell,  120  U.  S.,  60;  U.  S.  v. 
Alger,  151  U.  S.,  363.) 

"  The  act  of  July  26, 1894  (28  Stat,  123),  provides: 

''' '  That  all  officers  who  have  beai  appointed  to  any  corps 
of  the  navy  after  service  in  a  different  branch  of  the  navy 
shall  have  all  the  benefits  of  their  previous  service  in  the  same 
manner  as  if  said  appointments  were  a  reentry  into  the  navy.' 

"  This  enactment  was  for  the  relief  of  Mr.  Alger  in  order 
that  he  might  receive  credit  for  his  prior  service  in  computing 
his  pay  as  a  professor  of  mathematics;  and  the  Second  Comp- 
troller, on  August  24,  1894,  held  that  Mr.  Alger  was  entitled 
to  be  credited  with  his  prior  service  in  computing  his  pay  as 
a  professor  of  mathematics. 

^'  The  act  of  June  10, 1896  (29  Stat.,  361),  provides: 

"  *  That  all  officers  who  have  been  or  may  be  appointed  to 
any  corps  of  the  navy  or  to  the  Marine  Corps  after  service 
in  a  different  corps  oi  the  navy  or  of  the  Marine  Corps  shall 
have  all  the  benefits  of  their  previous  service  in  the  same 
manner  as  if  said  appointments  were  a  reentry  into  the  navy 
or  into  the  Marine  CJorps.' 

"  This  law  was  passed  for  the  benefit  of  officers  who  had 
served  in  a  grade  having  more  than  one  lustrum  or  might 
thereafter  be  transferred  or  appointed  to  another  corps  of 
the  Navy  or  of  the  Marine  Corps  having  more  than  one  pay 
lustrum  to  receive  credit  for  all  their  prior  service  in  coin- 
putinff  their  pay  in  the  position  to  which  appointed. 

"The  case  of  Pate  (12  Comp.  Dec.,  489)  received  credit 
of  five  years'  constructive  service  in  computing  his  pay  as  a 
warrant  officer,  and  was  commissioned  under  section  13  of 
the  personnel  act  as  chief  warrant  officer. 

"  The  Comptroller  said,  page  491 : 

" '  Thus  the  chief  warrant  officer  is  given  the  same  pay 
as  a  second  lieutenant  of  the  Marine  Corps,  but  for  com- 
puting their  pay  they  shall  be  entitled  to  a  credit  of  five  years 
in  addition  to  actual  service. 

" '  Mr.  Pate,  the  appellant,  has  had  over  five  years'  actual 
service,  so  that  with  this  addition  of  five  years'  constructive 
service  under  this  provision  he  is  entitled  to  the  same  pay 
as  a  second  lieutenant  of  the  Marine  Corps  after  ten  years' 
service.  He  is  as  much  entitled  to  credit  for  the  five  years' 
constructive  service  as  he  is  to  his  actual  service.  The  same 
act  gives  him  credit  for  the  one  as  for  the  other  in  computing 
his  longevity  pay.' 

"  There  is  this  difference  between  the  two  cases:  A  warrant 
officer,  after  serving  a  stated  number  of  years  as  such,  can 
be  commissioned  a  chief  warrant  officer,  and  under  the  law 
his  pay  and  allowances  are  assimilated  to  that  of  a  second 
lieutenant  of  the  Marine  Corps,  but  there  are  no  provisions 
of  law  providing  that  a  ptiymaster's  clerk  shall  be  commis- 
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sioned  an  assistant  paymaster  in  the  navy.  He  enters  the 
service  in  the  same  manner  as  any  other  civilian.  As  he  . 
was  not  appointed  to  his  present  position  from  civil  life  he 
is  not  entitled  to  be  credited  with  five  years'  constructive 
service;  but  he,  having  acquired  the  right  to  the  credit  of 
five  years'  constructive  service  under  the  act  of  May  13, 1908, 
and  having  been  appointed  an  assistant  paymaster  subse- 
quently to  said  date,  I  am  of  opinion,  and  so  decide,  that  he 
is  entitled  to  retain  said  credit  in  computing  his  pay  in  his 
present  position  as  an  assistant  paymaster  in  the  navy." 

The  decision  of  the  auditor  that  Assistant  Paymaster  E.  E. 
Corcoran,  U.  S,  Navy,  having  been  a  paymaster's  clerk  in 
the  navy  appointed  from  civil  life  at  the  time  of  the  passage 
of  the  act  of  May  13,  1908  (35  Stat,  128),  and  as  such  en- 
titled thereunder  to  a  credit  of  five  years'  constructive  serv- 
ice subsequent  to  such  date,  and  having  been  appointed  an 
assistant  paymaster  while  serving  as  such  paymaster's  clerk, 
is  entitled  to  retain  said  credit  of  five  years'  constructive 
service  in  computing  his  pay  as  assistant  paymaster,  is 
approved. 

KEIlEBXmSEXXVT  07  AFFBOPKIATIOITS;  DETAIL  OV  XXPLOTEES. 

A  transfer  of  appropriations  is  not  authorized  to  reimburse  an  appro- 
priation which  pays  the  salary  of  an  employee  thereunder  while 
performing  services  for  another  branch  of  the  same  department. 

If  an  appropriation  requires  that  all  employees  paid  therefrom  shall 
be  exclusively  engaged  on  the  work  of  that  appropriation,  a  detail 
of  the  employee  to  perform  other  work  is  unauthorized ;  and  where 
the  employee  is  not  so  required  to  be  exclusively  engaged,  a  detail 
to  perform  other  work  is  authorized  by  section  166  of  the  Re- 
vised Statutes,  as  amended. 

Deeifioii  by  Comptroller  Tracewell,  September  25,  1909: 

The  Secretary  of  the  Interior  appealed  August  9, 1909,  from 
the  disallowance  by  the  Auditor  for  the  Interior  Department, 
in  settlement  No,  8496  stated  June  7,  1909,  of  a  claim  by  the 
Seclamation  Service  to  transfer  $220  from  the  appropriation 
^  For  current  expenses  of  the  Qovemment  Hospital  for  the 
Insane"  (35  Stat,  352),  to  the  "Reclamation  fund,"  in  re- 
imbursement for  services  of  Norman  E.  Webster,  jr.,  an  em- 
ployee of  the  Reclamation  Service,  in  auditing  the  accounts 
of  the  Government  Hospital  for  the  Insane. 

The  claim  is  computed  on  an  estimate  of  $10  per  day  for  22 
days  in  the  period  January  12  to  February  17,  1909;  and 
includes  the  salary  of  Mr.  Webster  (at  $2,700  per  annum), 
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and  stenographic  assistance  rendered  him  by  employees  of  the 
Reclamation  Service. 

The  auditor  disallowed  the  claim  for  the  reason  that  its 
presentation  was  a  departure  from  the  practice  where  em- 
ployees are  detailed  for  temporary  duty  from  one  to  another 
bureau  of  the  same  department,  and  that  the  appropriation 
"  for  current  expenses "  of  the  hospital  contains  no  pro- 
vision under  which  the  expenditures  in  question  would  be 
authorized. 

Mr.  Webster  acted  under  an  order  of  January  5,  1909,  by 
the  Secretary  of  the  Interior  as  follows : 

"A  board  to  consist  of  Mr.  Waring  E.  Evans,  clerk  of 
class  4,  office  of  Secretary  of  the  Interior;  Mr.  Norman  E. 
Webster,  jr.,  accountant,  Reclamation  Service ;  and  Mr.  Vic- 
tor G.  Croissant,  accountant.  Reclamation  Service,  is  hereby 
constituted,  under  the  regulations  prescribed  under  the  act 
of  February  20, 1905,  to  examine  the  books  and  papers  in  the 
office  of  the  superintendent  and  special  disbursmg  agent  of 
the  Government  Hospital  for  the  Insane,  and  audit  the 
accounts  pertaining  to  the  disbursement  of  pension  moneys 
paid  to  such  supenntendent  under  the  above-mentioned  act, 
also  to  audit  the  accounts  kept  by  said  superintendent  of 
personal  moneys  of  patients  in  the  hospital,  under  the  regu- 
lations prescribed  September  26,  1898,  under  the  act  of  July 
1, 1898  (30  Stat,  623) .  The  audits  herein  authorized  should 
be  brought  down  to  January  1,  1909,  and  thereafter  made  of 
such  accounts  semiannually  until  further  orders. 

"A  detailed  report  of  the  results  of  such  examination  of 
the  accounts,  both  as  to  pension  moneys  and  personal  funds 
of  patients,  should  be  submitted  to  the  Secretary  at  the 
earliest  practicable  date  after  the  completion  thereof." 

Section  166  of  the  Revised  Statutes,  as  amended  by  the 
act  of  May  28, 1896  (29  Stat.,  179),  provides: 

"  Each  head  of  a  department  may,  from  time  to  time,  alter 
the  distribution  among  the  various  bureaus  and  offices  of  his 
department  of  the  clerks  and  other  employees  allowed  by 
law,  except  such  clerks  or  employees  as  may  be  required 
by  law  to  be  exclusively  engpged  upon  some  specific  work,  as 
he  may  find  it  necessary  and  proper  to  do,  out  all  details 
hereunder  shall  be  made  by  written  order  of  the  head  of  the 
department,  and  in  no  case  be  for  a  period  of  time  exceeding 
one  hundred  and  twenty  days:  Provided^  That  details  so 
made  may,  on  expiration,  be  renewed  from  time  to  time  by 
written  order  of  the  head  of  the  department,  in  each  par- 
ticular case,  for  periods  of  not  exceeding  one  hundred  and 
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twenty  days.    All  details  heretofore  made  are  hereby  re- 
voked, but  may  be  renewed  as  provided  herein." 

The  Secretary's  regulations  respecting  the  hospital  provide 
that  the  accounts  relating  to  personal  and  pension  money  of 
inmates  shall  be  audited  semiannually  by  a  committee  ap- 
pointed by  the  Secretary,  and  the  terms  of  the  order,  supra^ 
show  the  audit  to  be  for  the  information  of  the  Secretary. 

The  Reclamation  Service  is  under  the  supervision  of  the 
Secretary  of  the  Interior.  Mr.  Webster  is  an  employee  of 
the  Reclamation  Service  and  his  salary  as  such  employee  is 
paid  from  the  reglamation  fund.  Under  section  4  of  the 
reclamation  act  of  June  17, 1902  (32  Stat.,  389),  expenditures 
from  the  reclamation  fund  are  chargeable  against  the  respec- 
tive reclamation  projects  undertaken  by  the  Government, 
with  a  view  to  returning  to  the  reclamation  fund  the  esti- 
mated cost  of  construction  of  the  project. 

If  the  reclamation  fund  is  such  an  appropriation  as  to 
require  all  employees  paid  therefrom  to  be  exclusively  en- 
gaged on  that  work,  then  the  detail  of  Mr.  Webster  was 
illegal,  and  the  transfer  of  appropriations  in  question  would 
not  be  authorized.  If,  however,  the  reclamation  fund  does 
not  require  that  all  employees  paid  therefrom  shall  be  exclu- 
sively engaged  on  that  work,  then  the  detail  of  Mr.  Webster 
was  authorized  by  section  166  of  the  Revised  Statutes,  supra; 
but  under  such  detail  the  salary  of  the  employee  continues 
payable  from  the  regular  appropriation  and  it  is  not  reim- 
bursable.    (14  Comp.  Dec.,  294.) 

The  action  of  the  auditor  in  disallowing  the  transfer  of 
appropriations  is  affirmed. 


TmtHISHIHO  SSKYICES  OE  STTPPLIES  BY  0KB  BEPABTXBHT  OF 

THB  OOVEBHKEHT  TO  AHOTHEB. 
The  Secretary  of  War  Is  authorized,  upon  terms  approved  by  him,  to 
provide  for  the  care  and  treatment  of  insane  Filipino  soldiers  in 
the  San  Lazaro  Hospital,  Manila,  P.  I.,  a  government  institution, 
and  piay  for  such  care  and  treatment  from  the  funds  appropriated 
by  the  army  appropriation  act  of  March  3,  1909  (35  Stat,  746), 
without  a  formal  contract 
Comptroller  Traoewell  to  the  Secretary  of  War,  September  27,  1909: 

I  have  received  your  communication  of  the  22d  instant  re- 
questing my  decision  whether  payments  can  be  properly  made 
to  the  San  Lazaro  Hospital,  Manila,  P.  I.,  for  the  care  of 
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insane  Filipino  soldiers  out  of  the  funds  appropriated  by  the 
army  act  approved  March  3,  1909  (35  Stat,  746),  without  a 
formal  contract 

It  appears  from  the  papers  submitted  that  the  Surgeon* 
General  of  the  Army,  by  your  authority,  has  selected  the  San 
Lazaro  Hospital  at  Manila  as  a  suitable  sanitarium  for  car- 
ing for  insane  Filipino  soldiers.  The  chief  surgeon,  Philip- 
pines Division,  representing  the  Surgeon-General  of  the 
Army,  pursuing  the  course  which  seemed  to  him  to  be  usual 
in  such  cases,  submitted  to  the  director  of  health,  Philippine 
Islands,  who  is  in  charge  of  the  San  Lazaro  Hospital,  a  pre- 
pared formal  contract  containing  the  usual  provisions  exacted 
of  private  institutions  which  care  for  government  patients. 
The  director  of  health  declined  to  recommend  the  execution 
of  the  contract  for  the  reason  that  the  San  Lazaro  Hospital 
being: 

"  ♦  ♦  ♦  a  government  institution,  it  would  scarcely  seem 
necessaiT  to  enter  into  a  formal  contract  While  San  Lazaro 
Hospital  will  always  be  rfad  to  receive  patients  from  the 
army  upon  the  same  conditions  that  obtain  at  present,  yet 
it  has  no  desire  to  be  placed  in  the  apparent  position  of 
entering  into  competition  with  private  institutions  for  this 
business. 

"  It  is  obvious  that  one  of  the  principal  objects  to  be  ob- 
tained by  the  provisions  of  the  inclosed  contract  is  to  insure 
the  proper  care  of  the  insane  that  are  sent  to  San  Lazaro 
by  the  army,  and  since  the  insular  government,  as  well  as  the 
army,  are  both  administered  under  the  War  Department,  it 
would  seem  that  at  any  time  the  army  felt  that  its  insane 
were  not  properly  cared  for  the  head  of  the  department 
could  take  sucn  steps  as  were  deemed  necessary,  and  thus  the 
interests  of  the  insane  would  be  properly  safeguarded." 

The  act  of  May  11,  1908  (35  Stat,  122),  provides: 

"  That  hereafter  the  Secretary  of  War  may,  in  his  discre- 
tion, contract  for  the  care,  maintenance,  and  treatment  of 
the  insane  natives  of  the  Philippine  Islands  serving  in  the 
Army  of  the  United  States  at  any  asylum  in  the  Philippine 
Islands  in  all  cases  which  he  is  now  authorized  b^  law  to 
cause  to  be  sent  to  the  Government  Hospital  for  the  Insane 
in  the  District  of  Columbia." 

The  act  of  March  3,  1909  (35  Stat,  746),  provides: 

"  Care  of  insane  Filipino  soldiers :  For  the  care,  mainte- 
nance, and  treatment  at  asylums  in  the  Philippine  Islands 
during  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  ten,  of  insane  natives  of  the  Philippine  Islands  cared 
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for  in  such  institutions  conformably  to  the  act  of  Congress 
approved  May  eleventh,  nineteen  hundred  and  eight  (Thirty- 
fifth  Statutes,  page  one  hundred  and  twenty-two,  act  of  May 
eleventh,  nineteen  hundred  and  eight,  volume  thirty-five, 
page  one  hundred  and  twenty-two),  one  thousand  five  hun- 
dred dollars." 

In  an  opinion  rendered  to  you  on  August  4,  1909,  in  this 
case,  the  Acting  Judge- Advocate-General  of  the  Army  says : 

"  It  will  be  seen  that  the  director  of  health  has  no  objection 
to  caring  for  army  patients,  nor  does  he  object  apparently  to 
the  rates  of  compensation.  His  sole  objection  is  to  the  execu- 
tion of  a  formal  statutory  contract,  his  basis  of  objection 
bein^  that  the  insular  government  and  the  army,  being  both 
administered  under  the  War  Department,  a  formal  written 
and  signed  contract  is  not  a  proper  means  of  obtaining  serv- 
ices from  the  insular  government.  In  this  contention  the 
director  of  health  is  supported  by  the  practice  between  the 
various  departments  of  the  United  States  Government  and 
the  insular  government.  In  cases  where  it  has  been  necessary 
for  one  department  of  our  Government  to  engage  services  or 
secure  supplies  from  another,  it  has  been  accomplished  by 
means  of  an  agreement  between  the  heads  of  departments, 
not  by  formal  contract.  Section  3744,  Revised  Statutes, 
would  not  apply  to  such  a  transaction.  The  medical  depart- 
ment is  a  branch  of  the  War  Department  and  the  insular 
government  is,  in  some  of  its  aspects,  an  instrumentality  of 
the  War  Department,  the  administration  of  both  being  vested 
in  the  Secretary  of  War.  It  is  therefore  quite  appropriate 
that,  as  between  them,  the  rendition  of  services  aiiould  be 
accomplished  by  an  iniormal  agreement. 

"As  there  is  apparently  no  objection  on  the  part  of  the 
insular  authorities  to  caring  for  the  army  patients  on  the 
terms  approved  by  the  Secretary  of  War,  it  is  recommended 
that  the  matter  be  accomplished  by  an  informal  agreement." 

I  agree  with  tiie  opinion  of  the  Judge- Advocate-General  of 
the  Army  that  a  formal  contract  with  the  San  Lazaro  Hos- 
pital is  not  of  necessity  required  in  this  case.  I  see  no  reason 
why  the  practice  in  vogue  between  the  various  departments 
of  the  Government,  where  the  one  department  furnishes  serv- 
ices or  supplies  to  another,  may  not  apply  here.  Such  a 
transaction  has  been  accomplished  by  informal  agreement 
between  the  heads  of  the  departments  and  the  requirements 
of  section  3744  of  the  Revised  Statutes  have  been  held  not  to 
be  applicable. 

I  am  of  opinion  that  the  payments  may  be  made  to  the 
San  Lazaro  Hospital  for  the  care  of  insane  natives  of  the 
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Philippine  Islands  serving  in  the  Army  of  the  United  States 
from  the  funds  appropriated  by  tiie  act  of  March  S, 
1909,  supra^  on  terms  approved  by  you,  under  an  informal 
agr^eement. 

PAYXSHT  OF  COSTS  OF  SUIT  IN  ADYAHCE  BY  THE  IHTEBSTATE 
COXKEBCE  COMXISSIOK. 

Payment  of  a  part  of  the  accrued  costs  in  a  case  to  which  the  Inter- 
state Commerce  Commission  is  a  party,  upon  a  conditional  order 
of  the  special  master  in  chancery  appointed  by  the  court  in  the 
case,  is  not  authorized,  the  same  being  in  the  nature  of  an  advance 
of  public  money  contrary  to  law. 

The  Government  or  its  agencies  only  pay  costs  when  an  adverse  de- 
cision is  rendered  and  costs  finally  taxed  thereon. 

Comptroller  TraceweU  to  the  Interstate  Conimeroe  Commission,  Sep- 
tember 27,  1908: 

I  am  in  receipt  of  your  communication  of  September  15, 
1909,  as  follows  : 

"  I  inclose  herewith  an  order  of  James  A.  Seddon,  special 
master  in  chancery,  appointed  by  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Missouri,  in  the  case 
of  Missouri^  Kansas  &  Texas  Railway  Company  et  al.^  com- 
plainants^  v.  Interstate  Commerce  Uommission^  defendant^ 
and  request  your  decision  on  the  following  points : 

"  Mr.  Seddon  orders  that  one-half  of  the  expenses  up  to 
July  1,  1909,  amounting  to  $4,942.45,  be  paid  by  the  Inter- 
state Commerce  Commission. 

"  There  is  ^ave  doubt  in  the  mind  of  the  commission 
whether  this  is  a  proper  charge  against  the  appropriation 
for  expenses  of  the  commission. 

"  Section  12  of  the  act  to  regulate  commerce  provides 
(March  2,  1889,  25  Stat.,  858) : 

"  '  That  the  commission  hereby  created  shall  have  authority 
to  inquire  into  the  management  of  the  business  of  all  com- 
mon carriers  subject  to  the  provisions  of  this  act,  and  shall 
keep  itself  informed  as  to  the  manner  and  method  in  which 
the  same  is  conducted,  and  shall  have  the  right  to  obtain  from 
such  common  carriers  full  and  complete  information  neces- 
sary to  enable  the  commission  to  perform  the  duties  and  carry 
out  the  objects  for  which  it  was  created ;  and  the  commission 
is  hereby  authorized  and  reauired  to  execute  and  enforce 
the  provisions  of  this  act ;  ana,  upon  the  request  of  the  com- 
mi^ion,  it  shall  be  the  duty  of  any  district  attorney  of  the 
United  States  to  whom  the^  commission  may  apply  \o  insti- 
tute in  the  proper  court  and  to  prosecute  under  the  direction 
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of  the  Attorney-General  of  the  United  States  all  necessary 
proceedings  for  the  enforcement  of  the  provisions  of  this 
act  and  for  the  punishment  of  all  violations  thereof,  and  the 
costs  and  expenses  of  such  prosecution  shall  be  paid  out  of 
the  appropriation  for  the  expenses  of  the  courts  of  the 
United  States;'    *    *    * 

'^And  under  section  16,  para^aph  2,  act  of  June  29,  1906 
(34  Stat.,  591),  page  22,  as  follows: 

" '  It  shall  be  the  duty  of  the  various  district  attorneys, 
under  the  direction  of  the .  Attorney-General  of  the  United 
States,  to  prosecute  for  the  recovery  of  forfeitures.  The 
costs  and  expenses  of  such  prosecution  shall  be  paid  out 
of  the  appropriation  for  the  expenses  of  the  courts  of  the 
United  States.  The  commission  may,  with  the  consent  of 
the  Attorney-General,  employ  special  counsel  in  any  pro- 
ceeding under  this  act,  paying  the  expenses  of  such  employ- 
ment out  of  its  own  appropriation.' 

"The  fact  that  section  16  states:  *The  commission  may, 
with  the  consent  of  the  Attorney-General,  employ  special 
counsel  in  any  proceeding  under  this  act,  paying  the  ex- 
penses of  such  employment  out  of  its  own  appropriation,' 
would  indicate  what  expenses  it  was  intendea  should  be 
paid  out  of  its  appropriation.  The  two  sections  taken  to- 
gether would  seem  to  indicate  that  it  was  the  intent  of  Con- 
gress that  the  commission  should  not  be  taxed  with  the  court 
expenses  of  a  suit  brought  against  the  commission. 

"It  is  suggested  that  the  appropriation  of  $500,000  for 
*  Enforcement  of  anti-trust  laws,  1903  and  1904,'  the  balance 
of  which  has  been  reappropriated  from  year  to  year,  which 
reads  as  follows  (32  Stat.,  903)  :  *  That  lor  the  enforcement 
of  the  provisions  of  the  act  entitled  "An  act  to  regulate  com- 
merce,'^ approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  and  all  acts  amendatory  thereof  or  supple- 
mental thereto,  and  of  the  act  entitled  "An  act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies," '    *     *     ♦    might  have  some  bearing  on  this  case, 

"  In  case  the  expenses  in  question  are  to  be  paid  by  the 
commission,  would  not  an  order  of  the  court,  signed  by  the 
clerk,  with  the  seal  of  the  court,  be  required  before  the  bill 
could  be  paid,  and  would  not  the  travel  and  subsistence 
have  to  be  itemized  and  subvouchers  furnished  for  all  items 
similar  to  those  requiring  subvouchers  for  the  usual  travel 
performed  by  government  employees,  who  should  render 
voucher,  and  to  whom  should  the  money  be  paid  ?  " 

The  order  of  the  special  master  accompanying  your  refer- 
ence as  regards  the  division  of  costs  on  appeal  reads : 

"  That  each  of  the  parties  to  this  case  presently  advance 
one-half  of  said  amount  of  $4,942.45,  as  shown  by  said  state* 
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ment,  as  a  part  of  the  costs  accrued  in  this  case,  without 
prejudice  to  the  right  of  the  said  parties,  or  either  of  them, 
to  except  to  the  reasonableness  and  correctness  of  any  amount 
shown  in  said  statement  in  their  exceptions  to  the  report  of 
the  master,  or  in  any  other  proper  and  legal  manner,  and 
subject  to  the  right  of  the  court  m  its  final  decree  to  tax  the 
costs  of  the  case  in  whole  against  either  of  said  parties  or  in 
part  against  both  parties  as  it  may  seem  to  it  right  and 
proper  in  the  final  disposition  of  the  case." 

If  these  costs  or  any  part  of  them  are  finally  adjudged  by 
the  court  to  be  paid  by  the  appellee,  or  against  your  com- 
mission by  name,  I  am  of  opinion,  under  the  reasoning  in  the 
case  in  15  Comp.  Dec,  562,  3  pamphlet,  addressed  to  your 
commission  under  date  of  March  20,  1909,  that  they  will  be 
payable  out  of  your  appropriation,  but  I  am  of  the  further 
opinion  that  you  are  not  now  authorized  to  pay  the  costs  in 
question  on  the  conditional  order  by  such  special  master.  It 
would  be  an  advance  of  public  money  contrary  to  law.  The 
Government  or  its  agencies  only  pay  costs  when  an  adverse 
decision  is  rendered  and  costs  finally  taxed  thereon. 


PLAHTnra  ahb  ca&e  of  tbees  in  bistbzct  of  coitmzA. 

The.act  of  May  26, 1908  (35  Stat,  285),  having  provided  an  appropria- 
tion for  "  trees  ♦  ♦  ♦  planting  and  care  of  trees  on  city  and 
suburban  streets,"  said  appropriation,  being  more  specific  than  the 
appropriation  provided  by  the  act  of  May  27, 1908  (35  Stat,  345), 
for  "  Improving  the  Oapitol  Grounds  "  and  the  general  appropria- 
tion for  the  construction  of  the  Senate  Office  Building,  is  ex- 
clusively applicable  to  the  payment  of  expenses  incurred  for  trim- 
ming, removing,  and  planting  trees  on  streets  adjacent  to  the 
Senate  and  House  of  Representatives  Office  Buildings. 

Beoision  by  Comptroller  TraoeweU,  September  27,  1909: 

The  Ciommissioners  of  the  District  of  Columbia  appealed 
September  4,  1909,  from  the  action  of  the  Auditor  for  the 
Interior  Department  in  settlement  No.  8653,  dated  June  17, 
1909,  disallowing  the  claim  of  said  District  against  the 
United  States  for  $743.01  for  removing  and  planting  trees, 
digging  tree  holes,  and  trimming  trees  on  streets  adjacent  to 
the  Senate  and  House  of  Representatives  Office  Buildings 
during  September,  October,  November,  and  December,  1908. 

Of  the  amount  disallowed  $378.55  was  claimed  for  work 
done  on  streets  adjacent  to  the  Senate  Office  Building,  and 
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$864.46  for  work  on  streets  adjacent  to  the  House  Oflice 
Building.  The  work  was  done  by  the  District  of  Columbia 
at  the  request  of  Mr.  Elliott  Woods,  the  Superintendent  of 
the  Capitol  Building  and  Grounds  under  an  arrangement  by 
which  it  was  agreed  that  the  District  of  Columbia  would  be 
reimbursed  from  appropriations  under  the  control  of  the  said 
superintendent. 

The  trees  in  question  were  in  the  parking  space  on  the 
sidewalks  of  the  various  streets  surrounding  these  buildings. 
Some  of  the  trees  were  trimmed  and  left  standing  as  they 
were  before  the  District  undertook  to  make  the  changes  which 
had  been  suggested  by  the  Superintendent  of  Capitol  Build- 
ings and  Grounds;  some  were  removed  and  not  replanted; 
and  others  were  removed  and  replaced  by  trees  of  a  different 
variety. 

Following  the  completion  of  the  work  of  replanting,  etc., 
the  claim  by  the  District  for  reimbursement  received  admin- 
istrative action  by  the  Interior  Department  and  was  for- 
warded by  said  department  to  the  auditor  for  settlement  by 
transfer  of  $378.55  from  the  appropriation  "  Office  Building, 
Senate,"  and  $364.46  from  the  appropriation  "Improving 
the  Capitol  Grounds"  to  the  credit  of  the  appropriation 
"  Streets,  District  of  Columbia,  parking  commission,"  from 
which  last  named  appropriaticm  payment  for  the  work  in 
question  had  been  made. 

The  auditor  held  that  the  appropriations  for  the  "  Senate 
Office  Building "  and  "  Improving  the  Capitol  Grounds " 
were  not  applicable  to  the  payment,  in  whole  or  in  part,  of 
the  cost  of  planting  trees,  etc.,  in  the  adjacent  streets. 

The  act  of  May  27, 1908  (35  Stat.,  344) ,  appropriating  for 
the  Senate  Office  Building  provides: 

"Toward  the  construction  of  the  fireproof  building  for 
committee  rooms  and  offices  for  the  United  States  Senate, 
provided  for  in  the  sundry  civil  act  approved  April  twenty- 
ei£;hth,  nineteen  hundred  and  four,  including  not  exceeding 
fifty  dollars  for  the  purchase  of  necessary  technical  books, 
one  million  two  hundred  thousand  dollars.'' 

The  act  of  May  27, 1908  (35  Stat.,  345),  also  provides: 

"  Improving  the  Capitol  Grounds  :  For  continuing  the 
work  of  the  improvement  of  the  Capitol  grounds,  including 
the  grounds  of  the  House  of  Representatives  Office  Building, 
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care  of  the  grounds,  pay  of  one  clerk,  mechanics,  gardeners, 
and  laborers;  for  repairs  to  artificial  stone  pavem^it,  walks, 
and  roadways,  twenty-five  thousand  dollars. 

The  District  appropriation  act  of  May  26,  1908  (35  Stat, 
285),  provides: 

^^  For  the  Pabking  Commission  :  For  contingent  expenses, 
including  laborers,  cart  hire,  trees,  tree  boxes,  tree  stakes,  tree 
straps,  tree  labels,  planting  and  care  of  trees  on  city  and 
suburban  streets,  whitewadiing,  care  of  trees,  tree  spaces, 
and  miscellaneous  items,  thirty-five  thousand  dollars.'' 

Of  these  three  appropriations  the  one  last  quoted,  supra^  is 
the  most  specific,  and  it  is  therefore  exclusively  applicable  to 
pay  for  the  work  in  question. 

Though  it  has  been  the  custom  to  include  as  an  incident  to 
the  construction  of  public  buildings  the  laying  of  new  side- 
walks surrounding  them  and  especially  so  wher6,  by  change 
in  grade,  new  sidewalk  has  been  necessary  (MS.  Comp.  Dec, 
August  21,  1909,  to  the  Secretary  of  the  Interior),  it  has 
never,  so  I  am  informed,  been  the  custom  to  plant  trees  about 
them. 

The  trees  in  question  were,  as  above  stated,  on  the  sidewalk 
in  the  parking  space  next  the  curb,  and  though  the  fee  to  this 
parking  is  in  the  Government,  just  as  is  that  to  the  whole  of 
the  streets,  the  jurisdiction  and  control  of  the  same  has  been 
ceded  to  the  commissioners  by  act  of  July  1,  1898  (30  Stat., 
570),  as  follows: 

"  Sec.  1.  The  jurisdiction  and  control  of  the  street  parking 
in  the  streets  and  avenues  of  the  District  of  Columbia  is 
herebv  transferred  to  and  vested  in  the  Commissioners  of  the 
District  of  Columbia." 

It  may  be  true,  as  has  been  suggested  orally  in  this  case, 
that  the  District  would  not  have  done  this  work  at  the  par- 
ticular time  when  it  was  done  had  it  not  relied  upon  reim- 
bursement being  made.  The  work  having  been  done,  however, 
and  paid  for  from  an  appropriation  which  is  exclusively 
applicable  thereto,  since  the  appropriation  covers  all  city  and 
suburban  streets^  I  see  no  reason  why  these  streets  around  the 
House  and  Senate  Office  buildings  are,  as  to  planting  of  trees, 
different  from  other  streets  in  the  city.  As  Congress  has 
made  no  such  distinction,  I  shall  not.  (See  15  Comp.  Dec,, 
227.) 

The  action  of  the  auditor  is  affirmed. 
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SZPSV8BS  OF  aSPEESEHTIHG  THE  GOTEUNXEHT  IN  EEAP- 
PRAI8EMSHT  AHD  CIASSI7ICATI0N  07  IMPOBTEB  GOODS. 

Expenses  of  witnesses  subpoenaed  on  bebalf  of  the  United  States  to 
appear  before  boards  of  appraisers  at  different  ports,  and  ex- 
penses of  a  miscellaneous  character  arising  in  reappraisement 
and  classification  proceedings  and  of  litigation  incidental  thereto, 
are  payable  from  the  appropriation  carried  by  act  of  August  5, 
1909  (36  Stat,  125),  for  expenses  of  representing  the  interests 
of  the  Govermnent  in  all  matters  of  reappraisement  and  classi- 
fication of  imported  goods  where  the  Government  is  represented, 
as  provided  in  section  28  of  the  tariff  act  of  August  5,  1909  (36 
Stat.,  108). 

The  said  appropriation  is  available  for  the  purchase  of  such  law 
books  as  are  necessary  for  the  accomplishment  of  the  objects  for 
whicb  it  was  made. 

CoBptroUer  Traoewell  to  the  Attomey-Geaeral,  September  28,  1900: 

I  am  in  receipt  of  your  letter  of  September  27,  1909,  as 
follows : 

"  Your  isittention  is  invited  to  that  part  of  public  act  No.  6, 
approved  August  5,  1909,  page  8,  bein^  'An  act  making  ap- 

?»ropriations  to  supply  urgent  deficiencies  in  appropriations 
or  the  fiscal  year  1909,  and  for  other  purposes,'  reading  as 
follows : 

"  *  For  expenses  of  representing  the  interests  of  the  Gov- 
ernment in  all  matters  of  reappraisement  and  classification 
of  imported  ^oods  and  of  litigation  incidental  thereto,  in- 
cluding salaries,  traveling  expenses,  and  rentals,  to  be  ex- 
pended under  the  direction  of  the  Attorney-General,  twenty- 
five  tliousand  dollars/ 

"  In  accordance  with  paragraph  6  of  section  8  of  the  act  of 
July  31,  1894  (28  Stat.,  208),  authorizing  the  head  of  a 
department  to  apply  for  an  advance  decision  by  the  Comp- 
troller of  the  Treasury,  I  desire  to  ask  your  decision  on  the 
following  questions: 

"  1.  Is  this  appropriation  available  for  the  pavment  of  the 
expenses  of  witnesses  subpoenaed  on  behalf  of  the  United 
States  to  appear  before  boards  of  appraisers  at  different 
ports? 

"  2.  For  the  use  of  the  Deputy  Assistant  Attorney-General 
and  his  assistants,  all  located  at  New  York,  it  will  be  neces- 
sary to  have  the  following  law  books :  A  set  of  the  Statutes 
at  jLarge  and  the  Compiled  Statutes;  a  set  of  the  United 
States  Keports ;  a  set  of  the  Federal  Reporter ;  Butler's 
Digest  of  the  United  States  Reports;  West  Publishing  Com- 
pany's Digest  of  the  Federal  Reporter;  Rose's  Annotated 
Federal  Statutes.  Are  these  law  books  properly  payable 
from  this  appropriation? 
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^^3.  Is  this  appropriation  available  for  the  pa3^ment  of 
expenses  of  a  miscellaneous  character  necessary  in  the 
reappraisement  and  classification  of  imported  goocls  and  of 
litigation  incidental  thereto,  not  otherwise  provided  for  or 
prohibited  by  law?" 

Section  28  of  the  act  approved  August  5,  1909  (36  Stat, 
108),  provides  for  the  appointment  of  an  Assistant  Attorney- 
General,  a  Deputy  Assistant  Attorney-General,  and  certain 
other  attorneys,  who  "  shall  have  charge  of  the  interests  of 
the  Government  in  all  matters  of  reappraisement  and  classi- 
fication of  imported  goods  and  of  all  litigation  incident 
thereto,  and  shall  represent  the  Government  in  all  the  courts 
and  before  all  tribunals  wherein  the  interests  of  the  Govern- 
ment require  such  representation." 

The  appropriation  in  question  is  intended,  in  so  far  as  its 
provisions  extend,  to  give  effect  to  the  above  legislation.  I 
think  the  said  appropriation  is  available  for  the  payment  of 
the  expenses  of  witnesses  subpoenaed  to  appear  before  boards 
of  appraisers  at  various  ports  only  in  cases  where  the  Govern- 
ment is  represented  as  provided  by  the  above  act,  but  that  it 
has  no  application  to  expenses  arising  under  the  provisions  of 
sections  1«5  and  16,  page  101,  of  said  act  in  the  matter  of 
independent  examinations  before  boards  of  general  appraisers 
or  local  appraisers. 

Mindful  of  the  prohibition  contained  in  section  3  of  the  act 
approved  March  15,  1898  (30  Stat.,  316),  that  law  books, 
books  of  reference,  and  periodicals  for  the  use  of  any  execu- 
tive department  or  other  government  establishmnt  at  the  seat 
of  government  shall  not  be  purchased  unless  such  purchase 
is  authorized  and  payment  therefor  specifically  provided  in 
the  law  granting  the  appropriation,  I  have  no  hesitancy  in 
advising  you  that  in  my  opinion  the  appropriation  in  question 
may  be  used  to  purchase  the  law  books  if  necessary  to  the 
accomplishment  of  the  objects  for  which  it  was  made.  I  think 
the  above  prohibiton  does  not  apply  to  the  purchase  and 
payment  of  books  for  the  use  of  the  office  of  the  Assitant 
Attorney-General,  located  in  New  York,  whose  duties  are  to 
protect  the  interests  of  the  United  States  in  customs  matters, 
and  whose  office  is  not  an  integral  part  of  the  Department  of 
Justice,  but  merely  an  adjunct  thereto.  (4  Comp.  Dec,  651; 
id.  5,  328.) 
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Answering  your  third  question,  I  think  the  appropriation 
is  properly  chargeable  with  all  legal  expenses  of  a  miscel- 
laneous character  that  arise  in  reappraisement  and  classifica- 
tion proceedings  and  of  litigation  incidental  thereto  where 
the  Government  is  represented  as  provided  in  section  30  of 
the  tariff  act,  aupra. 


PACKIVa  AHD  CKATDra  OF  BAGGAGE  07  CIVILIAN  EMPLOYEES. 

A  clerk  in  the  Medical  Department  at  Large,  War  Department,  is  em- 
braced within  the  term  "  troops  **  as  used  in  the  proyisicm  in  the 
act  of  May  11,  1908,  for  "transportation  of  the  troops  ♦  ♦  ♦ 
and  of  their  baggage,  including  the  cost  of  packing  and  crating,'^ 
and  is  entitled  upon  change  of  station  to  have  his  baggage  or 
household  goods  packed  and  crated  at  the  expense  of  the  Vnited 
States. 

Deeision  by  Comptroner  TraceweU,  Spetember  29,  1909: 

Oliver  H.  Hastings,  clerk,  Medical  Department  at  Large, 
appealed  September  7,  1909,  from  the  action  of  the  Auditor 
for  the  War  Department  in  settlement  No.  160797,  dated 
June  14,  1909,  disallowing  his  claim  for  reimbursement  of 
amount  expended  by  him  ($23.42)  for  packing  and  crating 
his  household  goods  or  baggage  for  transportation  by  the 
Quartermaster's  Department,  U.  S.  Army,  on  his  change  of 
station  from  Habana,  Cuba,  to  Vancouver  Barracks,  Wash- 
ington, in  March,  1909. 

The  auditor  disallowed  said  claim  because: 

"Under  para^aph  1144,  Army  Reflations,  a  civilian 
employee  is  entitled  upon  change  of  station  to  transportation 
for  3,000  pounds  of  household  goods  and  personal  oaggage ; 
this  does  not  include  crating  and  packing,  and  there  is  no 
law  or  regulation  known  to  this  office  which  entitles  a  civilian 
employee  to  reimbursement  of  expenses  incurred  in  preparing 
his  goods  for  shipment." 

Claimant  was  notified  by  the  Surgeon-General,  United 
States  Army,  March  10, 1909,  that  the  Secretary  of  War  had 
liuthorized  his  transfer  from  the  medical  supply  depot  at 
Habana,  Cuba,  to  the  office  of  the  chief  surgeon,  Department 
of  the  Columbia,  Vancouver  Barracks,  Wash. 

In  anticipation  of  said  transfer  he  on  December  12,  1908, 
addressed  the  chief  quartermaster,  army  of  Cuban  pacifica- 
tion, Marianao,  Cuba,  as  follows: 


Digitized  by  VjOOQ IC 


174  DECISIONS  OF  THE  COMPTBOLLEH. 

"  I  have  the  honor  to  request  that  the  depot  quartermaster, 
Habana,  be  authorized  to  furnish  500  square  feet  of  crating 
material  (3,  4,  and  6  inch  widths)  for  the  purpose  of  crating 
my  household  effects  preparatory  to  shipment  of  same  to  the 
United  States,  when  ordered  there  for  duty  after  closing  of 
this  depot.  This  request  is  made  thus  early  and  in  advance 
of  orders  in  my  individual  case  in  order  to  enable  me  to  have 
the  necessary  crates  made  up  and  available  for  immediate 
use  and  at  the  same  time  to  permit  me  to  use  the  household 
goods  up  to  within  a  day  or  two  of  the  time  they  will  have  to 
be  turned  over  for  shipment.  A  list  of  the  articles  for  which 
crating  material  is  desired  is  inclosed. 

"  I  stand  ready  to  make  a  deposit,  if  necessary,  to  cover 
the  value  of  the  material  requested,  to  be  forfeited  to  the 
Quartermaster's  Department  in  case  of  failure  to  promptly 
return  the  material  m  the  rather  improbable  event  of  my  not 
being  ordered  to  the  United  States  for  duty." 

His  request  was  forwarded  through  oiScial  channels  to  the 
commanding  general,  army  of  Cuban  pacification,  Habana, 
Cuba,  who,  on  December  15,  1908,  disapproved  it  for  the 
reason  that  the — 

"Army  Regulations  do  not  provide  for  the  packing  and 
crating  of  the  authorized  allowance  of  baggage  for  anyone 
but  officers." 

Claimant,  in  a  communication  dated  May  21,  1909,  ad- 
dressed to  the  chief  quartermaster.  Department  of  the  Co- 
lumbia, Vancouver  Barracks,  Wash.,  states  that — 

"After  the  return  to  me  of  this  application  I  turned  over 
my  furniture  and  made  arrangement  with  a  private  party  on 
January  10,  1909,  to  crate  and  pack  same,  anticipating  early 
transfer,  as  we  had  orders  to  close  the  medical  supply  depot, 
where  I  was  then  on  duty,  not  later  than  Januarv  25,  1009. 

"Upon  receipt  of  G.  O.  12,  W.  D.,  1909,  I  asked  this 
party  to  suspend  crating  and  packing,  but  he  told  me  he 
already  had  some  of  the  crates  made  and  material  out 
for  the  others,  and  declined  to  comply  with  my  request, 
and  I  therefore  allowed  him  to  proceed  and  made  no  further 
application  to  the  Quartermaster's  Department  to  have  this 
crating  and  packing  done.  This  furniture,  etc.,^  was  turned 
over  to  the  quartermaster.  Camp  Columbia,  Marianao,  Cuba, 
for  shipment  on  March  23,  and  the  receipt  of  the  depot  quar- 
termaster Habana  (inclosed),  shows  its  weight  to  have  been 
2,346  pounds." 

Claimant  submits  receipted  bill  of  Francisco  Crespo,  as 
follows : 
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'''The  Ark  of  Noah: 

"  Purchase  and  sale  of  furniture  and  agency  of  moves  of 
Francisco  Crespo.    Marianao,  23  of  March,  of  1909. 

"  Mr.  Oliver  H.  Hastings  to  Francisco  Crespo^  debtor. 

"(American  gold.) 

"  From  January  10th  to  March  22.  For  material  and 
labor  of  thirteen  (13)  crates  and  boxes,  and  material  (bur- 
lap and  excelsior]  and  labor  of  boxing  and  crating  thirteen 
(13)  packages  of  furniture  and  household  elBFects  for  ship- 
ment to  the  United  States,  two  hundred  and  thirty-seven  & 
nine-tenths  cubic  feet,  at  rate  of  ten  cents  American  gold  per 
cubic  foot,  twenty-three  dollars  and  seventy-nine  cents  Amer- 
ican gold  ($23.79). 

"  Received. 

"  Francisco  Crespo." 

The  receipt  of  the  depot  quartermaster  at  Habana,  dated 
March  29,  1909,  is  for  13  crates,  at  a  total  weight  of  2,340 
pounds. 

The  claim  as  submitted  is  for  $23.46  as  covering  the  cost 
of  the  crating  and  packing  in  question,  and  it  has  been  ap- 
proved for  payment  in  such  amount  by  Lieut.  Col.  R.  G. 
Ebert,  Medical  Corps. 

The  act  of  May  11,  1908  (35  Stat.,  119),  appropriating 
for  the  army  for  the  fiscal  year  1909,  contains  a  provision  as 
follows : 

"  Transportation  of  the  army  and  its  supplies :  For  trans- 
portation of  the  army  and  its  supplies,  including  transporta- 
tion of  the  troops  when  moving  either  by  land  or  water,  and 
of  their  baggage,  including  the  cost  of  packing  and  crating?'' 

The  term  ^'  troops  "  as  used  therein  includes  the  claimant. 
(8  Comp.  Dec,  854;  7  id.,  880.  See  also  G.  O.  No.  12,  War 
Dept.,  Jan.  23, 1909;  G.  O.  No.  167,  War  Dept,  Aug.  9, 1909.) 

Under  said  act  and  General  Orders,  No.  12,  War  Depart- 
ment, dated  January  23,  1909,  claimant  was  entitled  on  such 
change  of  station  to  have  had  baggage  to  the  extent  of  3,000 
pounds  packed  and  crated  by  the  Quartermaster's  Depart- 
ment at  the  expense  of  the  United  States  (15  Comp.  Dec., 
124,  314,  501,  731;  49  MS.  Comp.  Dec,  376,  April  23, 1909) ; 
or,  in  the  event  of  the  inability  of  the  Quartermaster's  De- 
partment to  pack  and  crate  it,  to  a  maximum  money  allow- 
ance of  $1  for  each  100  pounds  of  his  authorized  allowance. 
(G.  O.,  No.  52,  War  Dept.,  Mar.  13,  1909.)     The  amount 
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for  which  he  claims  reimbursement,  $23.42  for  2,342  pounds, 
is  not  in  excess  of  such  rate. 

While  it  is  true  that  his  application  to  the  Quartermaster's 
Department  and  the  subsequent  disapproval  of  it  were  both 
made  prior  to  the  issuance  of  the  general  orders  referred  to 
9upra^  yet  they  were  made  at  a  time  when  he  was  in  posses- 
sion of  the  right  conferred  upon  him  by  the  act  of  May  11, 
1908,  mpra^  to  have  his  baggage  packed  and  crated  at  the 
public  expense.  He  having  incurred  the  expense  claimed  as 
a  result  of  the  refusal  of  his  application  to  the  Quarter- 
master's Department,  and  not  having  received  the  money 
allowance  referred  to  supra^  is  in  my  opinion  entitled  to  be 
reimbursed  for  the  amount  claimed.  (49  MS.  Comp.  Dec., 
376.) 

The  auditor's  action  is  reversed,  and  I  find  and  certify  a 
difference  in  favor  of  claimant  of  $23.42,  as  per  certificate  of 
differences  sent  to  auditor. 


^DISPOSITION    OF    HEAD   TAX,    FOTES,    RZVTAI.8,    AHD    OTHZB 
HONEYS  RECEIVED  UNDER  HOCIORATION  LAWS. 

AH  moneys  coUected  as  head  tax  pursuant  to  the  act  of  February  20, 
1907  (34  Stat,  898),  and  all  fines  and  rentals  collected  and  moneys 
received  from  other  sources  under  laws  regulating  the  Inuaigra- 
tion  of  aliens  into  the  United  States,  on  and  after  July  1,  1909, 
shall  be  covered  into  the  Treasury  to  the  credit  of  **  Miscellaneous 
receipts,"  regardless  of  the  time  when  such  moneys  became  doe 
and  payable  as  provided  in  the  act  of  March  4,  1909  (95  Stat, 
981). 

Decision  by  Comptroller  Traeewell,  September  29,  1909: 

The  Auditor  for  the  State  and  other  Departments  has  re- 
ported his  decision  of  September  24, 1909,  for  approval,  dis- 
approval, or  modification,  as  follows: 

"  There  is  before  this  office  for  indorsement  certificate  of 
deposit  No.  149,  dated  August  9,  1909,  issued  by  the  assist- 
ant treasurer  of  the  United  States  at  New  York,  in  the  name 
of  William  Williams,  commissioner  of  immigration,  Ellis 
Island,  New  York  Harbor,  New  York,  showing  that  he  had 
deposited  $17,031.75  to  the  credit  of  the  Treasurer  of  the 
United  States,  as  follows : 

Care  and  detention  of  aliens  to  be  deported |15»  808. 10 

Ijaundry  service  to  privilege  holders 66. 67 

Sale  of  exclusive  privileges  at  Ellis  Island 1, 050.  OS 

Telephone  rentals  and  local  calls 96. 35 

Repayment  for  public  telephone  service 10. 60 


Digitized  by  VjOOQ IC 


MONEYS  KECEn'ED  UNDER  IMMIGRATION  LAWS.       177 

'•Under  your  decision  of  September  4,  1907  (14  Comp. 
Dec.,  123),  the  amount  received  for  the  'care  and  detention 
of  aliens '  should  be  covered  in  as  repayment  to  the  appro- 
priation '  Expenses  of  re^Iatin^  immigration ; '  and  the 
amounts  for  'laundry  service,' '  telephone  rentals,'  and  *  tele- 
phone service '  should  be  covered  in  as  '  Miscellaneous  re- 
ceipts/ The  amount  received  from  '  sale  of  exclusive  privi- 
leges '  should  be  covered  in  as  '  immigrant  fund '  under  sec- 
tion 1,  act  of  February  20, 1907.     (34  Stat.,  898.) 

"  By  the  sundry  civil  appropriation  act  of  March  4,  1909 
(35  Stat.^  981),  Ciongress  provided  a  fixed  annual  appropria- 
tion for  all  expenses  of  the  enforcement  of  the  laws  regulat- 
ing the  immigration  of  aliens  into  the  United  States,  etc.,  in 
lieu  of  the  permanent  appropriation  created  by  section  1  of 
the  act  of  February  20,  1907  (34  Stat,  898) ;  and  also  pro- 
vided: 

" '  Provided  further^  That  on  and  after  July  first,  nine- 
teen hundred  and  nine,  all  head  tax  collected  pursuant  to  the 
provisions  of  section  one  of  said  act  of  February  twentieth, 
nineteen  hundred  and  seven,  together  with  all  fines,  rentals 
collected,  and  moneys  received  &om  other  sources  under  the 
laws  regulating  the  immigration  of  aliens  into  the  United 
States,  shall  be  covered  into  the  Treasury  to  the  credit  of 
miscellaneous  receipts.' 

"  Under  the  new  law,  the  amounts  received  for  '  laundrj' 
service,'  *  telephone  rentals,'  and  'telephone  service'  must 
still  be  covered  into  the  Treasury  as  '  Miscellaneous  receipts.' 
As  to  the  other  items  for  '  care  and  detention  of  aliens '  and 
'  sale  of  exclusive  privileges,'  such  amounts  should,  appar- 
ently, under  your  decision  of  June  26,  1909,  be  covered  into 
the  Treasury  as  '  Miscellaneous  receipts.'  It  appears,  how- 
ever, from  an  examination  of  the  accounts  of  Mr.  Williams, 
that,  while  both  of  these  amounts  were  collected  in  the  month 
of  July,  1909,  the  entire  amount  under  '  care  and  detention 
of  aliens '  was  for  moneys  accruing  to  the  United  States  in 
the  months  of  January,  April,  May,  and  June,  1909;  and 
that  of  the  amount  received  for  '  sale  of  exclusive  privileges,' 
$374.99,  was  for  moneys  accruing  to  the  United  States  in 
June,  1909,  and  the  balance  was  for  moneys  accruing  in  July, 
1909.  The  question  therefore  arises  as  to  whether  these 
amounts  accruing  prior  to  July  1,  1909,  but  collected  on  and 
after  July  1,  1909,  shall  be  covered  into  the  Treasury  as 
*  Miscellaneous  receipts '  or  whether  they  shall  be  covered  in 
as  was  the  practice  prior  to  July  1,  1909. 

"  It  may  have  been  the  intention  of  Congress  that  moneys 
accruing  to  the  United  States  prior  to  July  1, 1909,  for  '  care 
and  detention  of  aliens '  and  for  '  sale  of  exclusive  privi- 
leges '  should  be  covered  in  as  repayments  to  the  appropria- 
tion '  Expenses  of  regulating  immigration '  or  to  the  credit 
of  the  immigrant  fund,  in  either  o?  which  cases  the  money 
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would  be  available  for  expenses  incurred  prior  to  July  1. 
1909.  under  the  appropriation  created  by  section  1  of  act  oi 
February  20,  1907,  supra.  In  fact,  it  would  api>ear  that  the 
Immigration  Service  would  have  been  justified  in  incurring 
expenses  up  to  July  1  under  the  appropriation  ^  Expenses  of 
regulating  immigration '  on  the  expectation  that  the  moneys 
due  the  United  States  but  not  yet  collected  would  be  covered 
into  the  appropriation  to  meet  these  bills  when  presented. 
Congress  has,  however,  used  very  plain  language  in  the  act 
of  March  4,  1909 ;  and,  while  it  may  work  a  hardship  on  the 
Immigration  Service,  I  am  of  the  opinion,  and  so  decide,  that 
this  law  must  be  so  construed  as  to  require  that  all  money's 
actually  collected  by  an  officer  of  the  Immigration  Service  on 
and  after  July  1,  i909,  under  the  law  regulating  the  immi- 
gration of  aliens  into  tne  United  States,  must  be  covered  into 
the  Treasury  as  '  Miscellaneous  receipts '  without  regard  to 
the  time  when  the  moneys  became  due  and  payable  to  the 
United  States. 

'^  This  decision  being  an  original  construction  of  a  statute, 
is  submitted  for  your  approval,  disapproval,  or  modification.'^ 

The  act  construed  by  the  auditor  requires  that  on  and  after 
July  1,  1909,  all  head  tax  collected  and  all  fines  and  rentals 
collected  and  moneys  received  from  other  sources  under  the 
laws  regulating  the  immigration  of  aliens  shall  be  covered 
into  the  Treasury  to  the  credit  of  miscellaneous  receipts. 

The  intention  of  Congress  must  be  gathered  from  the  lan- 
guage used  and  the  circumstances  surrounding  the  passage 
of  the  act  to  be  construed.  Before  the  passage  of  the  act 
in  question  an  indefinite  amount  was  appropriated,  to  wit, 
the  head  tax  collected,  and  without  year,  to  support  the  Im- 
migration Service.  This  was  radically  changed  by  the  pas- 
sage of  the  act  in  question,  and  a  specific,  definite  amount  was 
to  be  appropriated  by  annual  appropriation  for  the  support 
of  this  service.  It  must  be  presumed  that  Congress,  in  making 
the  specific  appropriation  for  the  current  year,  took  into  con- 
sideration the  needs  of  this  service  for  the  current  year  and  did 
not  intend  to  supplement  the  amount  appropriated  by  adding 
to  it  other  and  indefinite  amounts.  This  view  is  strongly  sup- 
ported by  the  language  of  the  act  itself.  It  provides  that 
all  fines,  rentals  collected,  and  moneys  received  from  other 
sources  after  the  first  day  of  the  present  fiscal  year  should  be 
covered  into  the  General  Treasury.  If  it  had  intended  to 
except  moneys  accrued  or  due  before  such  date,  it  would 
undoubtedly  have  made  such  exception.     It  made  no  such 
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exception,  and  I  do  not  feel  that  I  am  authorized  to  make 
such  exception. 
The  decision  of  the  auditor  is  therefore  approved. 


MILEAaE  FOK  OFFICERS  OF  THE  XABINE  CORPS  FOB  TRAVEL 
WHEH  ORDERED  TO  TEMPORARY  DXTTY  ON  RETURNING  FROM 
LEAVE  OF  ABSENCE. 

An  officer  of  the  Marine  CJorps  who  while  on  leave  of  absence  is 
ordered  to  temporary  duty  en  route  to  his  permanent  station  is 
entitled  to  mileage  from  the  place  he  received  the  order  to  the 
place  of  temporary  duty,  but  not  from  that  place  to  his  permanent 
station  when  the  distance  from  said  place  to  his  permanent  sta- 
tion is  less  than  from  the  place  he  received  the  order  to  the  per- 
manent station. 

DeoisioiL  by  Comptroller  TraceweU,  Spetember  29,  1909: 

H.  S.  Haines,  lieutenant-colonel,  assistant  adjutant  and  in- 
spector, U.  S.  Marine  Corps,  appealed,  September  21,  1909, 
from  a  disallowance  by  the  Auditor  for  the  Navy  Depart- 
ment in  settlement  No.  13777,  dated  September  7,  1909,  of 
his  claim  for  mileage  from  Seagirt,  N.  J.,  to  Washington, 
D.  C,  under  telegraphic  orders  of  July  21,  1909,  as  follows : 

"  Upon  expiration  of  leave  23d  instant  proceed  en  route  to 
Washington  to  Seagirt,  N.  J.,  confer  with  commanding  officer 
relative  to  use  of  range  at  that  place,  order  commandant." 

The  appellant  received  the  orders  at  Beach  Haven,  N.  J., 
while  on  thirty  days'  leave  granted  from  June  23, 1909,  from 
his  station  at  Washington,  D.  C.  He  was  paid  mileage  from 
Beach  Haven  to  Seagirt  by  the  paymaster,  U.  S.  Marine 
Corps,  and  made  claim  to  the  auditor  for  mileage  from 
Seagirt  to  Washington. 

The  auditor  disallowed  the  claim  because — 

"  The  distance  from  Seagirt,  N.  J.,  to  Washington,  D.  C, 
is  not  in  excess  of  that  from  Beach  Haven,  N.  J.,  to  Wash- 
ington, D.  C.  Upon  the  completion  of  his  duty  at  Seagirt, 
N.  J.,  claimant  returned  to  a  status  of  leave.  An  officer 
absent  on  leave  must  return  to  his  station  or  post  of  duty 
at  his  own  expense.  He  is  therefore  not  entitled  to  the 
mileage  claimed."  (Army  Regulations,  1908,  pars.  1309, 
1810,  and  1311.) 

It  is  a  principle  long  recognized  and  established  that  the 
expiration  of  a  leave  of  absence  finds  the  officer,  in  legal 
contemplation,  at  his  post.  {Foster  v.  United  States^  43 
a.  CL,  170.) 
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It  is  now  well  settled  also  that  an  officer  on  leave  who  is 
ordered  to  temporary  duty  away  from  his  permanent  sta- 
tion is  entitled  to  mileage  to  the  temporary  station  from  the 
place  where  the  orders  reached  him,  but  if  he  subsequently 
travels  to  his  regular  station  he  is  not  entitled  to  mileage  for 
the  travel,  if  not  in  excess  of  the  travel  from  his  place  of 
leave  to  the  regular  station.  In  the  Foster  case  cited,  »upra^ 
the  claimant,  an  officer  of  the  army  on  duty  in  the  Philip- 
pines, was  granted  leave,  with  permission  to  visit  the  United 
States.  AVTiile  on  the  leave  at  North  Calais,  Vt,  he  received 
orders  to  proceed  to  Indianapolis,  Ind.,  for  temporary  re- 
cruiting duty,  and  was  subsequently  relieved  from  that  duty 
and  ordered  to  proceed  to  join  his  regiment.  It  was  held 
that  he  was  entitled  to  mileage  from  North  Calais  to  In- 
dianapolis, but  not  so  entitled  from  Indianapolis  to  his  regi- 
ment at  Fort  Duchesne.  His  regiment  was  nearer  Indian- 
apolis than  North  Calais.    The  court  said: 

"The  orders  for  temporary  duty  at  Indianapolis  were 
received  before  the  expiration  of  his  leave  of  absence  and 
while  claimant  was  still  at  North  Calais;  but  for  their  receipt 
claimant  would  have  been  compelled  to  perform  the  entire 
journey  from  North  Calais  to  Fort  Duchesne  at  his  ov^ 
expense.  It  is  quite  clear,  therefore,  that  claimant's  duty 
to  be  at  his  post  upon  the  expiration  of  his  leave  was  in  fact 
but  temporarily  suspended  by  the  order  for  temporary  duty 
at  Indianapolis.  In  this  respect  the  case  is  similar  to  Thonias 
F.  Barr  v.  United  States  (14  Ct.  CL,  272).  Paragraph  1482 
of  the  Regulations  of  1901  (now  par.  1311,  Army  Regula- 
tions, 1909)  was  evidently  framed  to  cover  cases  similar  to 
this.  It  provides  as  follows :  'An  officer  on  leave  of  absence 
ordered  to  temporary  duty,  involving  travel  without  troops, 
will  receive  travel  allowances  from  place  of  receipt  of  order 
to  place  of  performance  of  duty  and  return.'  While  the 
paragraph  quoted  does  not  in  terms  cover  the  exact  situation, 
yet  its  mtent  is  apparent.  An  officer  whose  leave  is  inter- 
rupted by  assignment  to  temporary  duty  can  by  its  terms 
recover  travel  allowances  inciaent  to  the  performance  of  the 
same,  clearly  intending  by  its  limitations  to  only  relieve  the 
officer  from  the  necessary  expense  occasioned  by  the  assign- 
ment to  duty  during  the  contmuance  of  his  leave,  and  restor- 
ing him  upon  its  completion  to  his  prior  status  under  the 
leave." 

I  am  of  opinion  that  the  settlement  of  the  auditor  appealed 
from  is  correct.  It  is  therefore  affirmed  and  no  difference 
found. 
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PAY  OP  A  PAYKASTER'S  CLEBK  IN  THE  NAVY  AFTER  DETACH- 
MENT FBOH  SHIP  OB  STATION. 

The  pay  of  a  paymaster's  clerk  in  tbe  navy  ceases,  under  authority  of 
law,  upon  termination  of  duty  of  the  paymaster  with  whom  he 
serres,  including  the  time  of  settling  accounts  after  detachment, 
and  a  navy  regulation  purporting  to  confer  upon  paymasters* 
clerks  an  additional  right  to  pay  to  that  given  by  law  Is  invalid 
because  in  contravention  of  the  law. 

Comptroller  Traoewell  to  the  Secretary  of  the  Navy,  September  29, 
19M: 

By  your  reference  of  the  20th  instant  of  a  letter  from  T.  J. 
Cowie,  pay  director,  U.  S.  Navy,  you  request  reconsideration 
of  the  decision  of  this  office  dated  July  29,  1909,  in  the  case 
of  the  appeal  of  Richard  H.  Burroughs  (16  Comp.  Dec,  55). 

Mr.  Burroughs  while  serving  as  clerk  to  Passed  Assistant 
Paymaster  W.  D.  Sharp,  paymaster  of  the  U.  S.  S.  Reliefs  in 
Philippine  waters  received  orders  from  the  commanding 
officer,  Third  Squadron,  United  States  Pacific  Fleet,  dated 
January  27, 1909,  notifying  him  that  the  paymaster  had  been 
detached  from  the  Relief  and  directing  him  to  assist  in  set- 
tling the  accounts  and  then  to  proceed  to  his  home  in  the 
United  States. 

He  was  paid  for  the  full  period  allowed  for  settling  the  ac- 
counts of  the  Relief  and  his  claim  is  for  pay  from  February 
20  to  March  19, 1909,  the  time  consumed  in  travel  to  his  home 
in  the  United  States.  He  refers  to  article  1367,  Navy  Regu- 
lations, 1909,  as  authority  for  payment  That  article  is  as 
follows: 

"When  a  pay  officer  is  detached  from  a  ship  abroad, 
thereby  involvinff  also  the  detachment  of  his  clerk,  the  pay 
of  the  latter,  without  commutation  of  rations,  shall  be  con- 
tinued after  his  detachment  and  settlement  of  accounts  for 
the  time  necessary  to  enable  him  to  reach,  by  the  shortest  and 
most  direct  route,  the  place  in  the  United  States  which  he  left 
under  his  appointment." 

The  accounting  officers  have  uniformly  held  that  under 
the  law  authorizing  the  appointment  of  paymasters'  clerks 
the  pay  of  the  clerk  ceases  upon  the  termination  of  the  duty 
of  the  paymaster  with  whom  he  was  appointed  to  serve,  in- 
cluding the  time  of  settling  accounts  after  detachment,  and  it 
was  held  in  the  decision  of  July  29,  1909,  in  the  Burroughs 
case,  that  article  1367,  Navy  Regulations,  supra^  is  not  con- 
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sistent  with  law  and  can  not  have  the  effect  to  authorize  the 
pay  claimed  by  the  appellant 

The  act  of  May  13, 1908  (36  Stat,  128),  provides  pay  for 
paymasters'  clerks  as  follows: 

"  Paymasters'  clerks  shall,  while  on  duty,  receive  the  same 
pay  and  allowances  as  warrant  officers  of  like  length  of  serv- 
ice in  the  navy." 

Pay  Director  Cowie  contends  in  his  letter  that  Mr.  Bur- 
roughs is  entitled  to  pay  during  the  time  claimed  because  a 
warrant  officer  is  entitled  to  pay  under  similar  circumstances, 
i.  e.,  while  traveling  to  his  home  under  orders. 

The  act  assimilating  the  pay  of  paymasters'  clerks  to  war- 
rant officers  does  not  extend  or  affect  the  tenure  of  office.  The 
paymaster's  clerk  has  not  been  allowed  pay  after  the  comple- 
tion of  settlement  of  accounts,  because  with  the  completion  of 
the  duties  of  the  paymaster  the  clerk's  tenure  of  office  ceases. 
The  assimilation  of  his  pay  to  that  of  a  warrant  officer  does 
not  extend  the  term,  but  merely  gives  him  the  same  pay  while 
he  is  on  duty  as  paymaster's  clerk. 

The  only  authority  for  the  appointment  of  paymasters' 
clerks  is  in  sections  1386  and  1388,  Revised  Statutes,  which 
are  as  follows: 

"  Sec.  1386.  Pajrmasters  of  the  fleet,  paymasters  on  vessels 
having  complements  of  more  than  one  hundred  and  seventy- 
live  persons,  on  supply  steamers,  store-vessels,  and  receiving 
ships,  paymasters  at  stations  and  at  the  Naval  Academj^,  and 
paymasters  detailed  at  stations  as  inspectors  of  provisions 
and  clothing,  shall  each  be  allowed  a  clerk. 

"  Sec.  1388.  Passed  assistant  pa3anasters  and  assistant  pay- 
masters attached  to  vessels  of  war  shall  be  allowed  clerl^,  if 
clerks  would  be  allowed  by  law  to  paymasters  so  attached." 

It  will  be  noticed  that  the  clerk  is  allowed  to  the  pay- 
master y*  that  is,  the  appointment  is  for  service  with  the 
paymaster,  and  there  seems  to  be  no  authority  of  law  for  his 
tenure  of  office  after  the  paymaster's  work  in  connection  with 
the  vessel  to  which  he  is  assigned  as  pay  officer  ends.  If  such 
is  the  case  and  the  law  only  authorizes  the  clerk  under  the 
circumstances  mentioned,  a  regulation  extending  the  term  of 
the  clerk  beyond  that  time  does  not  conform  to  the  law. 

The  Acting  Judge- Advocate-General  of  the  Navy,  by  an 
indorsement  of  Mr.  Cowie's  letter,  cites  the  case  of  Ad-ams  v. 
United  States  (42  Ct.  CI.,  191)  as  sustaining  the  contention 
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that  the  navy  regulation  referred  to  is  sufficient  to  allow  the 
pay  claimed.    He  says: 

"  In  a  decision  rendered  by  the  Court  of  Claims  (42  Ct. 
Cls.,  191)  it  was  held  that  a  regulation  which  has  not  the 
force  of  law  nevertheless  '  operated  as  a  contract  between 
the  Government  and  those  wno  work  under  it,'  where  such 
regulation  ^  does  not  contravene  some  statute.'  This  decision 
was  followed  by  the  Comptroller  of  the  Treasury  in  allow- 
ing pay  to  per  diem  employees  of  the  Navy  Department  at 
Guantanamo  for  legal  holidays,  on  which  no  work  was 
performed,  the  Comptroller  holding  that  the  nayv  regula- 
tion authorizing  pay  for  such  holidays  '  will  be  read  into  and 
considered  a  part  of  the  contract  for  employment,'  although, 
by  section  1M5  of  the^  Kevised  Statutes,  the  allowance  or 
compensation  to  per  diem  employees  at  navy-yards  is  au- 
thorized only  for  the  time  during  which  they  may  be  actually 
employed.     (Comp.  Dec.,  May  27,  1907.) 

**  Upon  authority  of  the  above  decisions,  if  article  1367 
is  not  directly  in  conflict  with  the  law  it  should  be  treated 
as  part  of  the  contract  between  the  Government  and  those 
who  work  under  it    *    *    *  " 

In  the  Adams  case  the  court  was  dealing  with  a  per  diem 
employee,  who  was  paid  by  the  day  and  whose  pay  was  fixed 
by  the  department  The  principles  and  rules  in  such  a 
case  are  not  the  same  as  those  applicable  in  the  case  of  a  pay- 
master's clerk  or  other  clerk  or  officer  whose  office  and  pay 
are  fixed  by  law.  In  the  latter  class  of  cases  additional  pay 
is  prohibited  by  law,  and  there  is  no  authority  to  extend  the 
term  or  increase  the  pay  by  contract 

There  appears  to  be  no  new  rule  laid  down  in  the  Adams 
case  which  would  apply  to  a  clerk  or  officer;  but  as  to  the 
effect  of  departmental  regulations  the  court  repeated  what 
had  been  theretofore  held: 

"  True,  the  regulations  of  the  army  and  navy  have  the 
force  of  law  wim  respect  to  the  person  or  subject-matter 
over  which  the  Secretary  has  official  control."  (Gratiot  v. 
United  States,  4  How.,  80;  Smith  v.  Whitney,  116  U.  S.,  167.) 
Such  regulations,  however,  to  have  the  force  of  law,  must 
conform  to  the  law.  (Symonds  case  (21  Ct.  CI.,  148), 
affirmed  on  appeal,  120  U.  S.,  46.) 

The  department  has  not  been  given  control  of  the  "  subject- 
matter  "  of  the  paymaster's  clerk's  pay.  The  Acting  Judge- 
Advocate-Greneral  refers  to  the  allowance  of  pay  while  set- 
tling accounts  as  having  been  authorized  by  regulation  and 
says  that  it  would  be  an  inconsistency  to  recognize  a  regula- 
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tion  as  authority  in  that  case  but  not  another  extending  the 
pay  to  period  of  travel  home.  Pay  during  the  time  allowed 
for  settling  accounts  has  been  allowed  for  forty-five  years 
at  least,  and  if  it  were  first  given  by  regulation  such  a  regu- 
lation could  not  be  held  to  be  in  conflict  with  the  law  as  the 
law  evidently  contemplates  that  the  clerk  shall  receive  pay 
while  the  paymaster  is  performing  duty  which  belongs 
to  his  assignment  to  vessel  or  station,  but  only  so  long; 
because  when  the  time  allowed  the  paymaster  for  duty  in 
connection  with  the  vessel  or  station  ends  then  the  clerk  is 
no  longer,  under  the  law,  a  paymaster's  clerk.  Therefore  a 
regulation  which  purports  to  extend  the  term  and  pay  beyond 
that  period,  in  my  opinion,  contravenes  the  law.  I  have 
given  the  matter  careful  consideration  and  do  not  believe 
that  I  am  justified  in  holding  otherwise  than  as  decided  in 
the  Burroughs  case. 


DISTBTBimOH  OF  FEB   CAFITA  FATXENTS  TO   THE  HBIES   07 
XEXBEBS  OF  THE  SEXIirOLE  HATIOH  07  INDIAHS. 

The  laws  of  deecent  and  distribution  of  the  Seminole  Nation  of  Indians 
in  force  prior  to  January  1,  1900,  govern  in  mailing  payments  to 
the  heirs  of  members  of  said  nation  who  died  prior  thereto. 

The  laws  of  descent  and  distribution  of  Arkansas  govern  in  making 
payments  to  the  heirs  or  members  of  the  Seminole  Nation  of 
Indians  who  died  subsequent  to  December  31, 1809,  subject  to  the 
limitation  in  cases  where  the  property  would  descend  to  the 
parents,  found  in  the  treaty  of  October  7,  1899,  ratified  by  the  act 
of  June  2,  1900  (31  Stat.,  250). 

Comptroller  Traoewell  to  the  Secretary  of  the  Interior,  September  29» 
1909: 

I  have  received  your  letter  of  the  9th  instant,  as  follows : 

"  The  superintendent  at  Union  Agency  is  about  to  make  a 
per  capita  payment  of  $20  in  the  Seminole  Nation,  Okla- 
homa, also  the  remainder  of  the  former  $28  per  capita 
pavments  which  were  withheld  because  of  complications 
existing  at  time  of  payment  It  is  the  purpose  of  the  depart- 
ment to  instruct  the  superintendent  to  pay  the  heirs  their 
proper  shares,  where  there  are  no  administrators,  and  for  his 
protection  as  a  disbursing  officer  you  are  requested  to  render 
an  opinion  as  to  the  law  of  descent  and  distribution  by  which 
he  should  be  governed  in  making  these  payments. 

"  In  cases  where  the  original  payee  is  dead,  Superintendent 
Kelsey  asks  to  be  advised  if  the  old  Seminole  law  of  descent 
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and  distribution  governs  where  the  death  occurred  prior  to 
December  31,  1899,  and  whether  the  Seminole  supplemental 
agreement  as  ratified  by  the  act  of  June  2,  1900  (31  Stat., 
250),  or  the  laws  of  Oklahoma  govern  where  liie  death 
occurred  subsequent  to  November  16,  1907,  when  Oklahoma 
became  a  State,  under  the  act  of  June  16, 1906  (34  Stat.,  267) . 

"As  your  opinion  in  the  matter  will  govern  the  preliminary 
arrangements  for  this  payment,  it  would  be  appreciated  if 
this  could  receive  your  immediate  attention. 

"A  somewhat  similar  question  arose  in  connection  with 
payment  of  the  loyal  Creek  claims  and  was  discussed  in  an 
opmion  of  the  Attorney-Greneral  dated  June  14,  1904  (25 
Ops^  163),  and  also  by  the  Assistant  Comptroller  in  letters 
of  May  13,  May  27,  and  June  18,  1904." 

Your  questions  may  be  stated  as  follows : 

1.  Do  the  old  Seminole  laws  of  descent  and  distribution 
govern  in  cases  where  the  original  payee  died  prior  to  De- 
cember 31,  1899? 

2.  Do  the  laws  of  descent  and  distribution  for  Oklahoma 
govern  where  the  death  occurred  on  or  after  November  16, 
1907? 

Your  questions  are  general  and  relate  to  the  descent  and 
distribution  of  per  capita  payments  to  which  the  members  of 
the  Seminole  tribe  of  Indians  who  have  died  or  who  may 
die  are  or  may  become  entitled  by  virtue  of  agreements  with 
said  Indians  and  the  laws  carrying  them  into  effect.  In  con- 
sidering these  questions  it  is  necessary  to  determine  the  extent 
to  which  the  old  Seminole  laws  of  descent  and  distribution 
formerly  governed  in  making  payments  to  the  Seminoles; 
when  they  were  changed,  if  changed;  and  what,  if  any,  laws 
have  been  substituted  for  them. 

Article  15  of  the  treaty  with  the  Creek  and  Seminole  tribes 
of  Indians  of  August  7,  1866  (11  Stat.,  703),  provided  that: 

"  So  far  as  may  be  compatible  with  the  Constitution  of  the 
United  States,  and  the  laws  made  in  pursuance  thereof,  regu- 
lating trade  and  intercourse  with  the  Indian  tribes,  the 
Creeks  and  Seminoles  shall  be  secured  in  the  unrestricted 
right  of  self-government  and  full  jurisdiction  over  persons 
and  property  within  their  respective  limits." 

By  article  7  of  the  treaty  of  March  21,  1866  (14  Stat., 
758),  with  the  Seminoles  they  agreed  to  such  legislation  as 
Congress  and  the  President  deemed  necessary,  "  Provided^ 
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however^  (That)  said  legislation  shall  not  in  any  manner 
interfere  with  or  annul  their  present  tribal  organization, 
rights,  laws,  privileges,  and  customs." 

A  general  council  was  then  agreed  to  and  the  maimer  of  its 
composition  fixed,  and  it  was  given  power  to — 

"  *  *  *  le^slate  (p.  759)  upon  all  rightful  subjects  and 
matters  pertaining  to  the  intercourse  and  relations  of  the 
Indian  tribes  and  nations  resident  in  said  territory  •  ♦  ♦  • 
the  administration  of  justice  between  members  of  the  several 
tribes  of  said  territory  and  persons  other  than  Indians  and 
members  of  said  tribes  or  nations," 

Under  the  act  of  April  15,  1874  (18  Stat.,  29),  the  Com- 
missioner of  Indian  Affairs,  with  the  sanction  of  the  Secre- 
tary of  the  Interior  and  the  President  of  the  United  States, 
was  authorized  to  expend  the  annuities  provided  for  in  the 
eighth  article  of  the  treaty  of  August  7, 1856  (11  Stat,  702), 
or  to  pay  them  into  the  treasury  of  the  Seminole  Nation,  to 
be  used  as  the  council  of  the  nation  should  provide,  instead 
of  paying  them  per  capita  according  to  the  terms  of  the 
treaty.  The  consent  of  the  tribe  to  such  payment  or  expend- 
iture must,  however,  first  have  been  obtained. 

The  act  of  March  2,  1889  (25  Stat.,  1004),  appropriated 
the  sum  of  $1,912,492.02  to  pay  the  Seminole  Nation  for  their 
interest  in  certain  ceded  lands.  One  million  five  hundred 
thousand  dollars  of  this  sum  was  to  remain  in  the  Treasury 
of  the  United  States  and  bear  interest  at  the  rate  of  5  per 
cent,  to  be  paid  to  the  treasurer  of  said  nation  semiannually. 
The  remainder  was  "  to  be  paid  to  such  person  or  persons 
as  shall  be  duly  authorized  by  the  laws  of  said  nation  to 
receive  the  same,  at  such  times  and  in  such  sums  as  shall  be 
directed  and  required  by  the  legislative  authority  of  said 
nation." 

These  acts  show  that  it  was  the  policy  of  Congress  to  make 
payments  for  tribal  lands  to  the  Seminole  Nation  and  allow 
said  nation  to  distribute  the  funds  received.  There  is  no 
question  that  this  policy  was  continued  until  the  passage  of 
the  act  of  June  28, 1898  (30  Stat.,  495,  504) .  Sections  26  and 
and  28  of  this  act  were  intended  to  repeal  all  tribal  laws  of 
the  Seminoles  on  July  1,  1898  (25  Op.  Att.  Gen.,  163,  165). 
Their  provisions,  however,  never  became  operative  as  to  the 
Seminoles  by  reason  of  a  provision  in  the  agreement  with 
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the  Seminoles  dated  December  16, 1897,  and  ratified  by  Con- 
gress July  1, 1898  (30  Stat,  567,  569) ,  as  follows : 

"  The  United  States  courts  now  existing,  or  that  may  here- 
after be  created,  in  Indian  Territory  shall  have  exclusive 
jurisdiction  of  all  controversies  growing  out  of  the  title,  own- 
ership, occupation,  or  use  of  real  estate  owned  by  the  Semi- 
noles, and  to  try  all  persons  charged  with  homicide,  embez- 
zlement, bribery,  and  embrac^y  hereafter  committed  in  the 
Seminole  country,  without  reference  to  race  or  citizenship  of 
the  person  charged  with  such  crime ;  and  any  citizen  or  officer 
of  said  nation  charged  with  any  such  crime,  if  convicted  shall 
be  punished  as  if  he  were  a  citizen  or  officer  of  the  United 
States,  and  the  courts  of  said  nation  shall  retain  all  the 
jurisdiction  which  they  now  have,  except  as  herein  trans- 
xerred  to  the  courts  of  the  United  States. 

"When  this  agreement  is  ratified  by  the  Seminole  Nation 
and  the  United  States  the  same  shall  serve  to  repeal  all  the 
provisions  of  the  act  of  Congress  approved  June  seventh, 
eighteen  hundred  and  ninety-seven,  in  any  manner  affecting 
the  proceeding  of  the  general  council  of  the  Seminole 
Nation." 

The  first  paragraph  of  the  agreement  above  quoted  was 
clearly  inconsistent  with  the  provisions  of  section  28  of  the 
act  of  June  28,  1898,  supra^  for  the  reason  that  the  tribal 
courts  were  abolished  by  said  section  July  1,  1898,  while  by 
the  provision  quoted  the  tribal  courts  of  the  Seminole  Nation 
were  expressly  continued  and  retained  all  the  jurisdiction 
they  had  at  the  time  the  agreement  was  made  "except  as 
herein  transferred  to  the  courts  of  the  United  States."  The 
laws  of  descent  and  distribution  of  the  Seminole  Nation 
would  be  enforced  in  their  own  courts,  and  it  is  fair  to  as- 
sume that  Congress  did  not  intend  that  any  other  law  should 
in  this  respect  govern  until  it  expressly  so  provided.  (See 
decision  of  this  office  of  August  23,  1898,  7  MS.  Comp.  Dec, 
350.) 

The  agreement  with  the  Seminole  tribe  of  Indians  of  Octo- 
ber 7, 1899,  ratified  by  the  act  of  June  2, 1900  (31  Stat.,  250), 
provided : 

"  First.  That  the  Commission  to  the  Five  Civilized  Tribes, 
in  making  rolls  of  Seminole  citizens,  pursuant  to  the  act  of 
Congress  approved  June  twenty-eiffhth,  eighteen  hundred 
and  ninety-eight,  shall  place  on  said  rolls  the  names  of  all 
children  bom  to  Seminole  citizens  up  to  and  including  the 
thirty-first  day  of  December,  eighteen  hundred  and  ninety- 
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nine,  and  the  names  of  all  Seminole  citizens  then  living;  and 
the  rolls  so  made,  when  approved  by  the  Secretary  of  the 
Interior,  as  provided  by  said  act  of  Congress,  shall  consti- 
tute the  final  rolls  of  Seminole  citizens,  upon  which  the  allots 
ment  of  lands  and  distribution  of  money  and  other  property 
belonging  to  the  Seminole  Indians  shall  be  made,  and  to  no 
other  persons. 

"  Second.  If  any  member  of  the  Seminole  tribe  of  Indians 
shall  die  after  the  thirty-first  day  of  December,  eighteen  hun- 
dred and  ninety-nine,  the  lands,  money,  and  other  property 
to  which  he  would  be  entitled  if  living  shall  descend  to  his 
heirs  who  are  Seminole  citizens,  according  to  the  laws  of 
descent  and  distribution  of  the  State  of  Arkansas,  and  be 
allotted  and  distributed  to  them  accordingly :  Provided^  That 
in  all  cases  where  such  property  would  descend  to  the  parents 
under  said  laws  the  same  shall  first  go  to  the  mother  instead 
of  the  father,  and  then  to  the  brothers  and  sisters  and  their 
heirs,  instead  of  the  father. 

"  Third.  This  agreement  to  be  ratified  by  the  general  coun- 
cil of  the  Seminole  Nation  and  by  the  Congress  of  the  United 
States." 

This  agreement  was  ratified  by  the  general  council  of  the 
Seminole  Nation  and  by  the  Congress  of  the  United  States 
by  the  act  of  June  2,  1900  (31  Stat.,  250).  Congress  in 
ratifying  it  provided  that  all  laws  inconsistent  with  it  were 
repealed.  Authorizing  the  preparation  of  the  rolls  up  to 
and  including  December  31,  1899,  to  include  the  names  of 
all  children  bom  to  Seminole  citizens,  as  well  as  all  Seminole 
citizens  then  living,  was  an  adoption  of  the  Seminole  law 
in  determining  who  were  Seminole  citizens.  After  this  date 
the  descent  and  distribution  of  the  property  of  any  member 
of  the  Seminole  tribe  who  died  thereafter  was  to  be  deter- 
mined by  the  rule  laid  down  in  the  second  section  of  the 
agreement  above  quoted.  The  roll  of  citizenship  based  on 
the  Seminole  law>  however,  was  to  be  final  as  to  the  source  of 
descent. 

The  act  of  March  3,  1908  (32  Stat.,  1008),  provided: 

"  That  the  tribal  government  of  the  Seminole  Nation  shall 
not  continue  longer  than  March  fourth,  nineteen  hundred  and 
six." 

This  was  a  clear  recognition  that  the  tribal  government  of 
the  Seminoles  continued  to  exist,  but  its  power  to  legislate 
as  to  matters  of  descent  and  distribution  had  been  taken 
away. 
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The  act  of  March  3,  1905  (33  Stat.,  1071),  provides: 

"  That  the  Commission  of  the  Five  Civilized  Tribes  is  au- 
thorized for  ninety  days  after  the  date  of  approval  of  this 
act  to  receive  and  consider  applications  for  enrollment  of  in- 
fant children  bom  prior  to  March  fourth,  nineteen  hundred 
and  five,  and  living  on  said  latter  date,  to  citizens  of  the 
Seminole  tribe  whose  enrollment  has  been  approved  by  the 
Secretary  of  the  Interior,  and  to  enroll  and  make  allotments 
to  such  children  giving  to  each  an  equal  number  of  acres  of 
land,  and  such  children  shall  also  share  equally  with  other 
citizens  of  the  Seminole  tribe  in  the  distribution  of  all  other 
tribal  property  and  funds." 

This  provision  modified  the  first  article  of  the  agreement 
ratified  by  the  act  of  June  2,  1900,  by  allowing  the  names  of 
children  of  Seminoles  bom  prior  to  March  4, 1905,  and  living 
on  said  date  to  be  added  to  the  enrollment  made  in  accord- 
ance with  said  agreement  as  approved  by  the  Secretary  of 
the  Interior. 

The  act  of  April  26,  1906  (34  Stat.,  137),  provided  that 
no  person  should  be  enrolled  as  a  citizen  of  one  of  the  Five 
Civilized  Tribes  after  the  approval  of  the  act,  with  certain 
exceptions  not  material  to  mention. 

Section  17  of  this  act  (34  Stat,  143)  provides: 

"  That  when  the  unallotted  lands  and  other  property  be- 
longing to  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and 
Seminole  tribes  of  Indians  have  been  sold  and  the  moneys 
arising  from  such  sales  or  from  any  other  source  whatever 
have  been  paid  into  the  United  States  Treasury  to  the  credit 
of  said  tribes,  respectively,  and  when  all  the  just  charges 
against  the  funds  of  the  respective  tribes  have  been  deducted 
therefrom,  any  remaining  funds  shall  be  distributed  per 
capita  to  the  members  then  living  and  the  heirs  of  deceased 
members  whose  names  appear  upon  the  finally  approved 
rolls  of  the  respective  tribes,  such  distribution  to  be  made 
under  rules  and  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior." 

This  provides  for  a  distribution  of  the  per  capita  payment 
of  deceased  members  among  the  heirs  of  the  deceased  mem- 
bers, but  does  not  provide  what  law  shall  govern  in  determin- 
ing who  are  heirs. 

Section  23  of  this  act  (34  Stat.,  145)  provides  that— 

"  Every  person  of  lawful  age  and  sound  mind  may  by  last 
will  and  testament  devise  and  bequeath  all  of  his  estate, 
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real  and  personal,  and  all  interest  therein:  Provided,  That 
no  will  01  a  fuU-blood  Indian  devising  real  estate  shall  be 
valid  if  such  last  will  and  testament  disinherits  the  parents, 
wife,  spouse,  or  children  of  such  full-blood  Indian  unless 
acknowledged  before  and  approved  by  a  judge  of  the  United 
States  court  for  the  Indian  Territory  or  of  a  United  States 
commissioner." 

This  is  a  new  departure,  and  would  seem  to  recognize  the 
right  of  an  Indian  to  make  a  will  that  might  affect  payments 
to  the  heirs  of  a  deceased  payee  from  tribal  funds. 

Section  28  of  this  act  (34  Stat.,  148)  continues  the  tribal 
existence  and  present  tribal  government  in  full  force  and 
effect  for  all  purposes  authorized  by  law,  but  limits  their 
sessions  and  makes  their  laws  of  no  effect  until  approved  by 
the  President. 

These  acts  show  that  prior  to  December  31,  1899,  the 
Seminole  Nation  of  Indians  possessed  the  power  to  legislate 
relative  to  the  composition  and  membership  of  the  tribe,  and 
indicate  that  they  had  the  power  to  determine  the  manner  in 
which  the  property  and  money  of  deceased  members  of  the 
tribe  should  descend  or  be  distributed.  The  agreement  of 
October  7,  1899,  ratified  June  2,  1900,  recognized  the  Semi- 
nole law  in  determining  who  were  citizens  of  the  tribe  at  that 
date,  and  provided  a  rule  of  descent  and  distribution  that 
should  govern  as  to  those  who  died  after  December  31, 
1899.  This  operated  to  repeal  the  old  Seminole  laws  of 
descent  and  distribution  from  the  time  the  new  rule  was 
made  applicable  after  December  31,  1899.  (25  Op.  Att. 
Gen.,  163,  165.) 

I  am  of  the  opinion  that  up  to  and  including  December  31, 
1899,  the  old  Seminole  laws  of  descent  and  distribution,  what- 
ever they  may  have  been,  had  not  been  repealed.  They 
would,  therefore,  govern  payments  to  be  made  to  the  heirs 
of  original  payees  who  died  on  or  prior  to  December  31, 1899. 

Your  second  question  raises  the  question  whether  the  re- 
cently enacted  laws  of  descent  and  distribution  of  the  State 
of  Oklahoma  governs  the  distribution  of  these  per  capita 
payments  to  descendants  of  these  Indians  who  died  after 
November  16,  1907.  It  has  already  been  shown  in  this  de- 
cision that  by  an  agreement  with  this  tribe  of  Indians  under 
date  of  October  7,  1899,  ratified  by  the  act  of  Congress  of 
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June  2,  1900  (31  Stat,  250),  and  which  agreement  in  so  far 
as  it  affects  the  question  at  issue  reads : 

"Second,  If  any  member  of  the  Seminole  tribe  of  Indians 
shall  die  after  the  thirty-first  day  of  December,  eighteen  hun- 
dred and  ninety-nine,  the  lands,  money,  and  other  property 
to  which  he  would  be  entitled  if  living  shall  descend  to  his 
heirs  who  are  Seminole  citizens,  according  to  the  laws  of  de- 
scent and  distribution  of  the  State  of  Arkansas,  and  be  al- 
lotted and  distributed  to  them  accordingly :  Provided^  That 
in  all  cases  where  such  property  would  descend  to  the  parents 
under  said  laws  the  same  shall  first  go  to  the  mother  instead 
of  the  father,  and  then  to  the  brothers  and  sisters  and  their 
heirs  instead  of  the  father." 

This  article  settles  the  law  as  to  the  distribution  of  these 
per  capita  payments  as  to  all  of  these  Indians  who  shall  die 
after  tiie  31st  day  of  December,  1899,  unless  Congress  has  by 
another  valid  law  changed  the  law  of  descent  as  therein  set 
forth.  Congress  has  passed  no  such  law,  and  in  the  enabling 
act  under  which  Oklahoma  was  admitted  as  a  State  made  it 
plain  that  no  such  effect  should  be  given  the  law  of 
Oklahoma. 

It  is  not  readily  seen  how  the  admission  of  the  State  of 
Oklahoma  or  any  law  it  has  seen  fit  to  pass  as  such  State 
relative  to  the  descent  and  distribution  of  the  property  of  its 
people,  whether  whites  or  Indians,  affects  the' law  as  above 
set  out  which  Congress  declared  should  govern  in  the  dis- 
tribution of  the  per  capita  payments  in  question. 

No  law  passed  by  a  State  can  affect  or  repeal  a  law  passed 
by  Congress  relative  to  its  dealings  with  its  citizens.  There 
may  be  a  question  raised  whether  the  law  above  quoted 
meant  the  then  existing  laws  of  Arkansas  as  to  descent  and 
distribution  or  the  laws  of  Arkansas  as  to  descent  and  dis- 
tribution in  force  at  the  time  the  distribution  of  these  per 
capita  payments  happen  to  be  made.  As  there  has  been  no 
change  in  the  laws  of  Arkansas  on  these  subjects  it  is  unnec- 
essary to  decide  such  question. 

I  am  therefore  of  the  opinion  that  you  should  distribute 
these  per  capita  payments  to  the  heirs  of  these  Indians  who 
died  after  the  31st  day  of  December,  1899,  as  set  out  in  said 
agreement  with  said  Indians  of  October  7, 1899,  to  wit,  under 
the  laws  of  descent  and  distribution  of  the  laws  of  Arkansas 
then  in  force,  observing  the  proviso  relative  to  parents. 
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ALL0WAHCE8  OF  A  RETIRED  COLONEL  OR  LXEirTEHAHT-COLOirEL 
OF  TH£  ARXT  DETAILED  TO  AV  EDUCATIONAL  INSTITXmON. 

Under  the  proTislons  of  the  act  of  March  3,  1909  (36  Stat,  738),  a 
retired  colonel  or  lieutenant-colonel  of  the  army  detailed  to  an 
educational  institution,  as  authorized  by  the  act  of  November  3, 
1893  (28  Stat.,  7),  is  entitled  to  be  supplied  with  the  heat  and 
light  allowance  for  the  authorized  number  of  rooms  of  his  rank  or 
grade. 

Decision  by  Comptroller  Traoewell,  September  30,  1909: 

The  Auditor  for  the  War  Department  has  reported  for 
approval,  disapproval,  or  modification  his  decision  dated  the 
23d  instant,  making  an  original  construction  of  a  statute,  as 
follows : 

"  In  the  examination  of  a  quartermaster  voucher  for  pay- 
ment for  services  rendered  in  supplving  the  regulation  allow- 
ance of  heat  and  light  for  a  retired  lieutenant-colonel  of  the 
army  on  duty  as  professor  of  military  science  and  tactics  at 
an  educational  institution,  from  March  3  to  April  30,  1909, 
the  question  arises  as  to  the  number  of  rooms  for  which  such 
officer  is  entitled  to  be  supplied  with  heat  and  light. 

"In  the  act  of  November  3,  1893  (28  Stat.,  7),  being  an 
act  to  increase  the  number  of  officers  of  the  army  to  be  de- 
tailed to  colleges,  it  was  provided  that  officers  on  the  retired 
list  of  the  army  might,  upon  their  own  application,  be  de- 
tailed to  active  duty  at  educational  institutions,  and  that 
when  so  detailed  they  should  receive  the  full  pay  of  their 
rank. 
"The  act  of  March  2,  1906  (33  Stat.,  831),  provides: 
" '  That  retired  officers  of  the  army  above  the  grade  of 
major,  heretofore  or  hereafter  assigned  to  active  duty^  shall 
hereafter  receive  their  full  retired  pay  and  shall  receive  no 
further  pay  or  allowances  from  the  United  States:  Proinded 
fifrther^TYidii  a  colonel  or  lieutenant-colonel  so  assigned  shall 
receive  the  full  pay  and  allowances  of  a  major  on  the  active 
list.' 
"The  act  of  June  12.  1906  (34  Stat,  245),  provides: 
" '  That  a  colonel  or  lieutenant-colonel  heretofore  or  here- 
after assigned  to  active  duty  shall  hereafter  receive  the  same 
f)ay  and  tllowances  as  a  retired  major  would  receive  under  a 
ike  assignment.' 
"The  act  of  March  3,  1909  (35  Stat.,  738),  provides: 
" '  That  the  act  approved  November  third,  eighteen  hun- 
dred and  ninety -three,  authorizing  the  detail  of  officers  of 
the  army  and  navy  to  educational  institutions,  be  amended 
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SO  as  to  provide  that  retired  officers,  when  so  detailed,  ^all 
receive  the  full  pay  and  allowances  of  their  rank,  except  that 
the  limitations  on  the  pay  of  officers  of  the  army  above  the 
grade  of  major,  as  provided  in  the  acts  of  March  second, 
nineteen  hundred  and  five,  and  June  twelfth,  nineteen  hun- 
dred and  six,  shall  remain  in  force.' 

"  In  a  decision  dated  May  18,  1905  (11  Comp.  Dec,,  698), 
the  Comptroller  decided,  quoting  the  syllabus: 

"  *  A  retired  officer  of  the  army  with  the  rank  of  colonel, 
who  was  detailed,  under  the  act  of  November  3,  1893,  for 
duty^  at  an  educational  institution,  was  while  so  detailed 
*^  assigned  to  active  duty,"  within  the  meaning  of  the  act 
of  March  2, 1905,  and  theref  ol'e,  under  the  provisions  of  said 
act,  he  was  only  entitled  while  so  detailed  to  the  full  pay  and 
allowances  of  a  major  on  the  active  list' 

^  In  a  decision  dated  June  14, 1905  (11  Comp.  Dec.,  758), 
the  CcxnptroUer  decided,  quoting  the  syllabus: 

"  'A  retired  colonel  or  lieutenant-colonel  of  the  army  de- 
tailed, under  the  act  of  November  3,  1893,  to  duty  at  an 
educational  institution,  being  entitled,  under  the  provisions 
of  the  act  of  March  2,  1905,  to  the  full  pay  and  allowances 
of  a  major  on  the  active  list,  is  entitled  to  such  medical 
attendance  and  medicines  at  the  expense  of  the  United  States 
as  are  authorized  for  a  major  on  the  active  list ;  but  under  the 
provisions  of  said  act  of  March  2, 1905,  a  retired  officer  above 
the  rank  of  colonel  is  not  entitled  while  so  detailed  to  said 
allowances.' 

^The  act  of  March  3,  1909,  supra,  amended  the  act  of 
November  3, 1893,  supra,  so  as  to  provide  that  retired  officers 
when  detailed  to  educational  institutions  shall  receive  the 
full  pay  and  allowances  of  their  rank,  except  that  the  limita- 
tions on  the  pay  of  officers  of  the  army  above  the  grade  of 
major,  as  provided  in  the  acts  of  March  2, 1905,  and  June  12, 
1906,  suftra,  shall  remain  in  force. 

"  In  view  of  these  facts  and  considerations,  I  am  of  the 
opinion,  and  so  decide,  that  the  effect  of  the  act  of  March  3, 
1909,  is  to  restore  the  full  allowances  of  a  retired  colonel  or 
lieutenant-colonel  when  detailed  on  duty  at  an  educational  in- 
stitution, from  and  after  March  3,  1909,  and  therefore  the 
officer  in  (][uestion  is  entitled  to  be  supplied  with  heat  and 
light  for  SIX  rooms  instead  of  five  rooms." 

The  language  of  the  act  of  March  3, 1909,  supra,  in  the  ex- 
ception seems  plain  and  unambiguous,  and  continues  in  force 
only  the  limitation  as  to  pay  contained  in  the  acts  approved 
March  2, 1905,  and  June  12, 1906. 

The  r^riction  as  to  allowances  is  not  made  in  the  excepted 
provision  contained  in  the  act  of  March  3, 1909. 

«— VOL  16—10 13 
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The  courts  and  the  accounting  officers  have  made  a  dear 
distinction  between  the  terms  pay  and  allowances.  (See 
MUls  V.  United  States,  197  U.  S.,  223;  18  Comp.  Dec-,  506; 
id.j  859.) 

The  decision  of  the  auditor  appears  to  be  correct  and  is  ap- 
proved. 


PATXEHT  OF  XXSCELLAVEOVS  EXPENSES  AHD  ADBITIOHAL 
FREIOHT  IHCVEREB  TTPOH  A  KABIKE  8HIPXEHT  DT  CASE  OF 
ACCIBEKT. 

Under  circumstances  of  the  loss  by  fire  of  a  vessel  on  whicb  govern- 
ment shells  were  being  transported  on  a  through  bill  of  lading 
the  expenses  incurred  at  the  port  of  distress  in  recovering  and 
storing  the  shells  are  not  payable  by  the  United  States  if  the  ship* 
ment  is  at  carrier's  risk  or  is  covered  by  insurance. 

Payment  of  additional  freight  is  not  authorized  upon  a  transshipment 
of  the  shells  in  a  vessel  of  the  same  company  and  line  as  the  ves- 
sel destroyed. 

Comptroller  Tracewell  to  the  Secretary  of  War,  September  SO,  1900: 

I  am  in  receipt,  by  your  authority,  of  the  following  commu- 
nication dated  September  9,  1909,  from  the  Quartermaster- 
General,  United  States  Army: 

^'  I  have  the  honor  to  submit  herewith  a  claim  of  Norton  & 
Son  a^inst  the  Quartermaster's  Department  for  expenses  in- 
curred on  59  cases  of  shells  landed  at  Singapore  ex  steamship 
KaloTno  and  forwarded  to  Manila  per  steamship  Kabingoy 
the  former  steamship  having  sunk  at  Singapore,  which  neces- 
sitated reforwarding,  with  request  for  a  decision  as  to 
whether  the  Quartermaster's  Department  is  legally  respon- 
sible for  the  charges  concerned,  which  are  shown  in  detail  ia 
itemized  statement  dated  New  York,  September  1,  1909. 
The  facts  in  the  case  are  as  follows : 

"  The  shells  were  shipped  from  New  York  City  to  Manila 
on  government  bill  of  lading.  The  steamship  Kalomo,  on 
which  the  shipment  left  New  York,  sank  off  the  coast  near 
Singapore,  and  the  inclosed  bill  represents  charges  incurred 
in  recovering  this  property  and  storing  it  at  Singapore,  and 
freight  charges  from  Singapore  to  A&nila,  the  latter  item 
amounting  to  $69.88  UnitS  States  currency. 

"Attention  is  invited  to  remarks  of  the  depot  quarter- 
master, New  York  City,  in  which  it  is  stated  that  the  freight 
char^  through  from  New  York  to  Manila  have  been  paid 
by  his  office  on  the  bill  of  lading  covering  the  shipment,  but 
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the  carriers  claim  an  additional  payment  of  $69.88  for  the 
forwarding  of  the  shells  from  Singapore  to  Manila  via 
another  steamer  after  recovery. 

^  In  addition,  there  are  miscellaneous  charges  at  Singapore, 
as  iollows: 

Lighterage  from  Kalomo  to  government  magazine $26. 02 

Launch  hire 5. 79 

Discharging  lighter 14. 47 

Government  charges,  store  rent,  December  19  to  February  5—  112. 08 

Tongkang  hire 14. 47 

Launch  hire,  towing 11. 57 

Ckwlie  hire 11. 00 

"A  decision  is  respectfully  requested  as  to  whether  any  or 
all  of  these  charges  are  proper  ones  against  the  Quarter- 
master's Department  and  can  legally  be  paid  from  public 
funds. 

"  In  this  connection  it  is  stated  that  from  the  papers  here- 
with it  will  be  noted  that  no  notification  was  given  the 
Quartermaster's  Department  or  any  representative  of  the 
Government  of  (he  fact  that  this  property  was  in  storage  or 
that  any  expenditures  would  be  incurred  on  that  account. 

"Attention  is  further  invited  to  the  fact  that  the  steamer 
via  which  the  property  was  reforwarded  from  Singapore  to 
destination  is  one  of  the  same  line  as  carried  the  property 
from  Jfew  York  to  Singapore."  i 

This  case  rests  on  a  contract  of  affreightment,  and  the  in* 
quiry  as  to  the  expenses  incurred  at  the  port  of  distress  is  as 
to  whether  the  Government  should  bear  these  expenses.  The 
shipment  was  made  on  government  bill  of  lading,  one  of  the 
conditions  of  which  provides  "  that  the  shipment  is  at  *  own- 
er's risk,'  or  released  rates,  where  the  tariff  provides  lower 
rates  on  that  account,  and  at  *  company's  risk'  where  the 
tariff  makes  no  such  provision." 

I  am  not  advised  as  to  the  question  of  "risk,"  and  am 
unable  to  determine  it  from  the  rate  of  freight  charged.    I 
do  not  know  whether  the  fire  which  destroyed  the  vessel  on 
which  these  goods  were  being  transported  was  caused  by  de- 
sign or  neglect,  or  that  it  was  unavoidable,  nor  do  I  know 
whether  the  risk  was  such  that  it  was  covered  by  insurance. 
It  is  clear  that  if  covered  by  insurance  no  charges  would  be 
properly  payable  for  the  expenses  incurred  at  the  port  of 
distress.     As  submitted,  with  the  information  in  hand,  I  am 
of  the  opinion  that  you  are  not  authorized  to  pay  these  port 
expenses.     This  decision  does  not  preclude  the  company  from 
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filing  a  claim  with  the  auditor,  supported  by  such  evidence 
as  will  endble  that  officer  to  determine  the  question  upon  its 
merits. 

As  to  the  question  of  additional  freight  on  the  transship- 
ment from  Singapore  to  Manila — ^it  is  well-established  mari- 
time law  that  under  a  contract  of  affreightment  the  owner  of 
the  ship,  and  the  master  as  his  agent,  is  bound  to  carry  the 
goods  to  their  destination  in  his  own  ship  unless  prevented 
by  circumstances  beyond  his  control,  and  when  his  vessel  is 
wrecked  or  lost,  so  that  the  voyage  is  interrupted  to  the 
extent  that  he  is  unable  to  carry  out  the  terms  of  his  under- 
taking in  that  particular  vessel  he  is  not  absolved  from  liabil- 
ity, but  must  transship  the  goods  in  order  to  earn  his  full 
freight.  If  another  vessel  can  be  secured  in  the  same  or  a 
contiguous  port,  or  within  a  reasonable  distance,  it  is  his 
duty  to  transport  the  goods  to  their  destination  therein,  and 
he  is  entitled  to  charge  the  goods  with  the  amount  of  the 
increased  freight  arising  from  the  vessel  hired.  {Propeller 
Niagara  v.  Cordea  et  al.j  21  How.,  7,  24 ;  King  v.  Shepherd^ 
3  Story,  358.) 

It  appears  that  the  transshipment  was  made  m  a  ship  be- 
longing to  the  same  owner  as  the  vessel  that  was  lost.  I  am 
of  the  opinion  that  as  the  duties  of  the  owner  were  identical 
with  the  duties  of  the  master  as  set  forth,  aupra^  that  no  in- 
crease of  freight  beyond  that  stipulated  in  the  original  bill 
of  lading  became  due.  The  action  of  the  owner  and  his  agent 
in  keeping  custody  of  the  shells  and  failing  to  give  notice  to 
the  proper  officer  of  the  United  States  of  the  disaster  and  the 
whereabouts  of  the  goods,  so  that  possession  thereof  could  be 
resumed,  negatives  the  idea  of  the  abandonment  of  the  under- 
taking to  transport  the  goods  to  their  final  destination.  The 
entire  acts  of  the  company  and  its  agents  were  consistent  with 
the  original  undertaking.  The  responsibility  to  deliver  by 
the  Kalomo  ceased,  as  claimed  by  the  New  York  agents,  when 
she  sank ;  but  the  duties  of  the  owner  and  master  did  not  end 
until  the  goods  were  delivered  at  destination,  or  kept  in  safety 
until  the  shipper  resumed  possession  thereof.  Until  the 
United  States  voluntarily  accepted  the  shells  at  the  port  of 
flistress  freight  pro  rata  itineris  did  not  accrue.  (9  Comp. 
Dec.,  832.) 
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In  no  adjudicated  case  that  I  have  found  has  it  been  held 
that  for  a  transshipment  of  freight  under  similar  circum- 
stances by  a  vessel  belonging  to  the  same  owner  as  the 
wrecked  vessel  is  the  owner  entitled  to  an  increase  of  freight 
beyond  that  provided  for  in  the  original  bill  of  lading. 

I  have,  therefore,  to  advise  that  inasmuch  as  payment  of 
freight  charges  has  been  made  on  through  bill  of  lading 
from  New  York  to  Manila,  covering  the  shipment  in  question, 
there  is  nothing  further  due  as  additional  freight  from 
Singapore  to  Manila. 


REKI8SI0H  OF  EZPEHSES  OF  UrSPECXIOIT  AHB  SXTPEBZKTEHI)- 
ENCX  DT  CASES  WHEBE  AV  AP70RTI0H1CEHT  OF  THE  CAUSES 
OF  BELAY  HAY  BE  FIXEB  ITFOH  OHE  OB  THE  OTHEB  OF  THE 
PABTIE8  TO  A  CONX&ACT. 

If  a  contractor  delays  work  on  certain  portions  on  which  he  might 
proceed  and  the  Government  was,  at  the  same  time,  preventing 
the  contractor  from  prosecuting  work  on  a  portion  that  the  con- 
tractor was  ready  to  proceed  with,  the  consequent  delay  would 
be  the  result  of  a  mutual  breach  and  no  attempt  will  be  made  to 
apportion  the  delays. 

When,  however,  the  causes  of  any  particular  delay  may  be  deter- 
mined and  fixed  as  chargeable  wholly  to  one  or  the  other  of  the 
parties,  the  delays  will  be  apportioned  and  the  time  for  the  com- 
pletion of  the  whole  work  arrived  at  by  such  apportionment 

Where  the  Government  fails  to  obtain  title  to  certain  lands  upon 
which  a  portion  of  the  contract  work  was  to  be  performed,  the 
delay  thereby  occasioned  operates  to  extend  the  time  for  the 
completion  of  the  whole  work  for  such  time  as  is  equivalent  to  the 
delay  occasioned  by  the  breach  on  the  part  of  the  Government, 
but  does  not  extend  the  time  for  those  portions  of  the  work  which 
were  distinct  from,  and  could  have  been  prosecuted  index)endently 
of  the  lands  to  which  title  was  to  be  acquired. 

Where  the  articles  of  agreement  provide  for  a  remission  of  the  ex- 
penses of  inspection  for  so  much  time  as  may  be  actually  lost 
through  "  other  unforeseeable  causes  of  delay  arising  through  no 
fault  of  the  party  of  the  second  part,**  and  further  provide  that 
**rock  is  to  l>e  found  underlying  the  soil  at  depths  averaging 
about  from  2  to  30  feet  below  low  water,'*  the  fact  that  rock  was 
encountered  in  places  at  depths  less  than  2  feet  does  not  entitle 
the  contractor  to  allowance  for  delay  on  that  account,  the  condi- 
tion of  the  underlying  soil,  under  the  circumstances,  being  a  risk 
assumed  by  the  contractor. 
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Comptroller  Tracewell  to  the  Seoretary  of  War,  October  2,  1908: 

By  your  authority,  the  Chief  of  Engineers,  IT.  S.  Army, 
on  July  1,  1909,  requested  my  decision  of  the  question  as  to 
what,  if  any,  deductions  you  were  authorized  to  make  from 
the  contract  price  of  the  work  done  by  the  Atlantic  Dredging 
Company  (Incorporated),  under  its  contract  dated  June  14, 
1904,  to  cover  the  expenses  of  inspection  and  superintendence 
during  the  delay  occasioned  as  shown  by  the  papers  trans- 
mitted. 

The  material  facts  appearing  from  the  accompanying 
papers  are  as  follows: 

On  June  14,  1904,  the  United  States  entered  into  a  con- 
tract with  the  Atlantic  Dredging  Company  by  which  it  was 
agreed  by  and  between  them,  among  other  things : 

"  That  the  said  party  of  the  second  part  shall  furnish  all 
the  material,  plant,  appliances,  and  labor  necessary,  and 
therewith  perform  the  work  of  diverting  the  Appomattox 
Kiver,  Vir^nia,  into  a  new  channel  near  Petersburg,  in  ac- 
cordance with  the  specifications  hereunto  attached,  for  which 
work  the  said  party  of  the  second  part  is  to  be  paid  by  the 
said  party  of  the  first  part  *  *  *  the  prices  or  rates 
hereinafter  written,  to  wit :  " 

The  prices  are  then  stated  for  work  to  be  done  under  the 
various  items  on  which  estimates  and  bids  were  to  be  made, 
consisting  of  sections  A,  B,  C,  and  D  of  channel,  "  Rock  for 
rfam,"  "  Railroad  bridge,"  "  Piers  and  abutments,"  "  High- 
way bridge,"  "  Flume,"  and  "  Revetment." 

The  contract  required  the  work  to  be  commenced  within 
sixty  days  of  date  of  notification  of  approval  of  the  con- 
tract and  to  be  completed  within  twenty-four  months  of 
commencement. 

Paragraph  6  of  the  contract  provided  that  if  the  work 
was  not  prosecuted  so  as  to  be  completed  within  the  time  fixed, 
the  party  of  the  first  part,  with  the  prior  sanction  of  the 
Chief  of  Engineers,  might  in  lieu  of  annulling  the  con- 
tract, as  provided  for  in  the  preceding  paragraph  of  the 
contract,  waive  the  time  limit  for  a  reasonable  time.  It 
also  provided  that  if  the  time  limit  was  thus  waived  all 
expenses  of: 

"  inspection  and  superintendence,  and  all  other  actual  losses 
and  damages  to  the  United  States  due  to  the  delay  beyond 
the  time  originally  set  for  completion  shall  be  determined 
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by  the  said  party  of  the  first  part  and  deducted  from  any 

?ayments  due  or  to  become  due  the  party  of  the  second  part : 
*rovidedj  however^  Thht  the  party  of  the  first  part  may, 
with  the  prior  sanction  of  the  Chief  of  Engineers,  remit  the 
charges  fer  expenses  of  inspection  and  superintendence  for 
so  much  time  as  in  the  judgment  of  the  said  party  of  the 
first  part  may  actually  have  been  lost  on  account  of  unusual 
freshets,  ice,  rainfallj^  or  other  abnormal  force  or  violence 
of  the  elements,  or  by  *  *  *  other  unforeseeable  cause  of 
delay  arising  through  no  fault  of  the  party  of  the  second 
part,  and  which  actually  prevented  it  from  commencing  or 
completing  the  work  or  delivering  the  materials  within  the 
period  required  by  the  contract    *    *     *." 

The  work  was  to  be  commenced  on  October  2,  1904,  and 
completed  within  twenty- four  months. 

Paragraphs  41,  47,  56,  93,  and  98  of  the  specifications 
provided : 

"  41.  Description  of  the  work. — ^The  work  to  be  done  under 
these  specifications  is  the  diversion  of  the  Appomattox  River, 
near  Petersburg,  Virginia,  from  its  present  channel  into  a 
new  channel  to  be  excavated  for  it,  and  such  other  work  as 
is  incident  to  this  diversion.  There  is  included  the  exca- 
vation of  the  new  channel,  the  damming  up  of  the  old,  and 
the  construction  of  an  embankment  or  levee  between  the  two; 
the  removal  of  a  railway  embankment  and  the  construction 
of  the  piers  for  a  new  railway  bridge ;  the  construction  of  a 
new  highway  bridge ;  the  building  of  a  short  length  of  con- 
nection road ;  the  placing  of  a  flume  in  the  new  dam ;  and  the 
revetment  of  certain  portions  of  the  banks." 

"  47.  Divisions  of  new  channel. — For  convenience  in  esti- 
mating the  work,  the  new  channel,  as  far  as  its  excavation 
and  the  disposition  of  the  excavated  material  are  concerned, 
will  be  divided  into  four  sections,  known  as  sections  A,  B. 
C,  and  D. 

••  Section  A  begins  at  the  head  of  the  new  channel,  and  at 
its  lower  end  is  bounded  by  a  line  perpendicular  to  the  axis 
of  the  channel  that  just  touches  the  upstream  edge  of  the 
right  abutment  of  the  new  railroad  bridge. 

"  Section  B  begins  at  the  line  just  described,  and  at  its 
lower  end  is  bounded  by  a  line  perpendicular  to  the  axis  of 
the  channel  that  just  touches  the  downstream  edge  of  the  left 
abutment  of  this  bridge. 

"  Section  C  begins  at  the  line  just  described  and  is  bounded 
at  its  lower  end  dj  Collier's  dam. 

"  Section  D  begins  at  Collier's  dam  and  extends  to  the  end 
of  the  work  under  the  contract." 
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^'  56.  Railroad  embankment. — ^The  railroad  embankment 
which  now  crosses  Roslyn  Meadow  is  to  be  removed  and  is  to 
be  replaced  by  a  railroad  bridge  supported  by  masonry  piers 
and  abutment.  This  is  to  be  accomplished  in  the  following 
manner :  The  railroad  company  is  to  drive  piles  into  the  em- 
bankment and  to  add  such  timber  and  superstructure  as  may 
be  necessary  to  form  in  this  embankment  a  temporary  trestle 
which  will  support  the  railroad  tracks  after  the  embank- 
ment is  removed.  After  this  trestle  has  been  completed  the 
contractor  is  to  remove  the  earth  now  forming  the  embank- 
ment from  around  the  trestle  and  to  excavate  for  the  founda- 
tions of  the  piers  and  abutments.  The  contractor  is  then  to 
construct  these  piers  and  abutments,  after  which  the  rail- 
road company  will  erect  the  metal  superstructure  of  the 
bridge  ana  remove  all  the  piles  and  timber  work. 

"  This  trestle  is  to  have  near  the  center  of  the  bridge  one 
opening  with  a  clear  span  of  not  less  than  thirty  (30)  feet 
and  a  clear  height  above  low  water  of  not  less  than  eighteen 
(18)  feet" 

"93.  Order  of  work. — The  work  shall  be  done  in  such 
order  as  the  engineer  officer  in  charge,  having  in  view  the 
character  of  the  contractor's  plant  and  the  season  of  the  year, 
may  prescribe.  In  general,  it  can  be  stated  that  the  work  oi 
removing  the  railroad  embankment  and  the  construction 
work  on  the  railroad  and  the  highway  bridges  must  be  done 
as  soon  as  possible.  The  excavation  of  the  new  channel  is  to 
be  begun  below  the  railroad  embankment,  and  no  work  shall 
be  done  on  the  dam  until  all  the  bridge  work  is  complete,  and 
the  excavation  of  the  new  channel  shall  have  been  completed 
in  sections  B,  C,  and  D,  and  the  initial  cut  in  section  A." 

"  98.  Award. — The  amount  available  for  payment  to  the 
contractor  for  the  work  under  this  contract  is  about  $165,000. 
The  award  will  be  made  to  the  lowest  responsible  bidder  for 
the  entire  work,  provided  this  bid  is  within  the  amount  avail- 
able. No  bid  will  be  considered  which  does  not  state  a  price 
for  each  of  the  different  classes  of  work." 

The  work  of  building  the  highway  bridge  was  commenced 
in  October,  1904,  and  completed  early  in  November,  1904. 
No  other  work  appears  to  have  been  done  until  September  5, 
1905. 

On  September  17,  1906,  the  contractor  requested  that  the 
time  for  completion  be  waived  for  the  following  reasons: 

"  We  would  respectfully  request  that  the  time  limit  for  the 
completion  of  the  diversion  of  the  Api)omattox  River  be 
waived  in  accordance  with  the  specification.  In  r^ard  to 
this  request  for  extension  of  time  m  this  work,  I  would  state 
that  a  large  amount  of  work  to  be  done  is  included  in  the 
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work  of  building  the  railroad  bridge  across  the  line  of  the 
new  cut,  in  building  the  dam  at  the  head  of  the  Petersburg 
Harbor,  and  in  excavating  section  A.  None  of  this  work 
could  be  done  until  our  company  was  allowed  to  commence 
excavation  on  the  railroad  embankment.  The  first  day  on 
which  we  were  allowed  to  commence  this  work  was  July  16, 
1906.  From  that  time  to  the  present  date  work  has  been 
pushed  at  this  point  with  all  possible  rapidity,  but  owing  to 
the  unusual  amount  of  rain  during  the  month  of  August  we 
were  unable  to  make  any  great  progress,  and  I  would  request 
that  we  would  be  granted  sufficient  time  to  enable  us  to  com- 

Slete  the  railroad  oridge  and  such  other  work  as  can  not  be 
one  until  after  its  completion." 

The  time  limit  was  waived  for  a  reasonable  time  under  the 
condition  that  the  cost  of  "  superintendence,  inspection,  etc., 
after  date  of  expiration  of  contract  be  charged  to  the  con- 
tractor." 

The  contract  work  was  finally  completed  March  25,  1909. 
The  contractor  was  charged  with  the  expenses  of  inspection 
and  superintendence  on  the  whole  work  from  October  4, 1906, 
to  March  25, 1909,  amounting  to  $4,125.49,  and  this  sum  was 
deducted  from  payments  under  the  contract. 

On  April  15,  1909,  the  contractcM*  requested  the  engineer 
officer  in  charge  to  remit  the  charges  for  inspection  and 
superintendence,  which  was  deducted  from  the  contract  price, 
for  the  following  reasons: 

"  Work  under  this  contract  was  commenced  on  October  3, 
1904,  and  carried  on  with  all  due  application  until  October 
3, 1906^  at  which  date  the  time  for  completion  was  extended 
indefinitely,  and  from  which  date  until  the  date  of  comple- 
tion, March  31,  1909,  all  costs  of  inspection,  amounting  to 
$4,125.49,  have  been  deducted  from  our  monthly  estimates. 

"  We  claim  that  under  paragraph  32  that  a  large  portion 
of  these  inspection  charges  can  be  remitted,  and  request  that 
you  will  remit  to  us  the  sum  of  $4,125.49,  covering  the  in- 
spection charges  for  thirty  months,  owing  to  the  lollowing 
causes  of  delay,  arising  through  no  fault  or  ours  and  causing 
us  delay  both  in  commencing  and  completing  the  work: 

"  First.  Through  *  unusual  freshets,  ice,  and  rainfall '  one 
hundred  and  twenty-nine  days  lost  between  October  3,  1904, 
and  October  3, 1906. 

"  Accompanying  this  letter  we  submit  a  detailed  synopsis 
by  months  of  the  reports  of  the  Weather  Bureau,  U.  S.  De- 
partment of  Agriculture,  and  under  separate  cover  the  re- 
ports themselves.  You  will  note  that  an  observation  station 
was  maintained  at  Petersburg,  but  that  the  data  from  it  is 
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incomplete.  In  compiling  the  synopsis  the  missing  months 
in  the  Petersburg  record  were  supplied  from  Richmond. 

"  Second.  Through  '  unforeseeable  causes  of  delay  arising 
through  no  fault  of  the  contractor  and  which  prevented  him 
from  commencing  the  work  on  time,'  twenty-one  months  and 
thirteen  days  delayed  in  commencing  work  between  October 
3,  1904,  and  July  16,  1906. 

"  Paragraph  93  of  the  articles  of  agreement  says  specific- 
ally <  *  *  *  the  work  of  removing  the  railroad  embank- 
ment and  the  construction  work  on  the  railroad  and  highway 
bridffes  must  be  done  as  soon  as  possible    *     *    *.' 

"  As  a  very  large  portion  of  the  work  lay  beyond  this  rail- 
road embankment,  essential  compliance  with  the  above  clause 
was  for  the  completion  of  the  contract  on  time.  We  repeat- 
edly asked  permission,  both  verbally  and  by  letter,  to  com- 
mence this  work,  but  were  not  allowed  to  do  so  owing  to  the 
fact  that  the  United  States  did  not  own  the  land,  as  will  be 
seen  by  reference  to  D.  B.  68,  page  345,  Hustings  Court  of 
the  city  of  Petersburg,  on  which  page  this  deed  was  admitted 
to  record  on  May  4,  1906. 

"As  there  was  no  possible  way  by  which  a  dredge  could  be 
brought  past  the  railroad,  and  with  so  much  uncertainty  as 
to  the  time  when  we  would  be  allowed  to  pass  this  point,  it 
was  useless  for  us  to  increase  our  plant,  and  the  date  on 
which  we  were  finally  allowed  to  commence  excavation  com- 
pelled us  to  do  the  greater  part  of  our  concrete  work  in  the 
worst  season  of  the  year. 

"  Third.  Through"  '  unforeseeable  cause  of  delay  arising 
through  no  fault  of  the  contractor  and  which  prevented  him 
from  *  ♦  *  completing  the  work  *  *  • » four  months 
lost  time. 

"  The  articles  of  agreement  state  in  paragraph  49 :  *  Rock 
is  to  be  found  underlying  the  soil  at  depths  averaging  about 
from  2  to  10  feet  below  loxo  water,  rio  rock,  other  than 
small  bowlders,  is  to  be  removed    *     *    *.' 

"  Rock  was  encountered  in  many  places  at  much  less  depths 
than  this,  and  we  were  often  compelled  to  blast  in  order  to 
float  our  machine." 

It  appears  from  the  accompanying  papers  that  work  on  the 
highway  bridge  was  begun  October  3,  1904,  and  that  this 
bridge  was  completed  and  paid  for  early  in  November ;  that 
the  work  of  removing  the  railway  embankment  and  building 
the  piers,  as  provided  for  in  paragraph  56  of  the  specifica- 
tions, could  not  be  commenced  until  July  16,  1906,  owing  to 
the  fact  that  the  Government  had  not  procured  the  title  to 
the  land;  that  no  work  was  done  by  the  contractor  after 
the  building  of  the  highway  bridge  until  September  5,  1905. 
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The  following  statement  of  the  engineer  officer  in  charge, 
dated  September  9,  1909,  shows  why  work  on  the  diversion 
channel  (or  sections  C  and  D)  was  not  begun  until  September 
5,1905: 

"  2.  I  have  carefully  gone  through  the  correspondence  in 
this  office,  and  find  absolutely  nothing  on  file  which  bears 
materially  upon  the  failure  of  the  Atlantic  Dredging  Com- 

8 any  to  do  any  work  on  the  diversion  of  the  Appomattox 
liver  between  the  time  of  the  completion  of  the  highway 
bridge  about  November,  1904,  and  September  6,  1905. 

"3.  The  contractors  planned  to  do  the  excavation  work 
in  the  diversion  channel  with  an  hydraulic  dredge  which 
they  owned  or  controlled;  this  dredge  was  working  elsewhere, 
and  the  contractors  did  not  bring  the  dredge  to  the  Appo- 
mattox Kiver  until  the  1st  of  July,  1905.  Subsequent  to  the 
completion  of  the  highway  bridge,  about  November.  1904,  the 
contractors  had  in  the  Appomattox  River  a  small  orange- 
peel  bucket  dredge,  with  which  they  did  some  preliminary 
work,  throwing  up  embankments  to  retain  the  material  which 
would  be  excavated  by  their  suction  dredge  when  put  to 
work  and  to  form  a  basin  for  floating  this  same  suction 
dredge  when  it  arrived;  under  the  terms  of  their  contract 
they  were  entitled  to  no  payment  for  this  preliminary  work. 

"  4.  While  it  is  true  that  the  contractors  were  delayed  in 
be^nning  work  on  the  railroad  bridge,  owing  to  le^l  diffi- 
culties in  procuring  the  right  of  way  in  that  vicinity,  it  is  also 
true  that  the  United  States  had  acquired  the  riglit  of  way 
over  the  entire  portion  of  the  diversion  channel  in  sections 
C  and  p,  below  the  railroad  bridge,  before  the  contract  was 
made  with  the  Atlantic  Dredging  Company,  and  it  was  cer- 
tainly due  to  no  fault  of  the  Government  tliat  the  contractors 
did  not  do  any  work  on  these  sections  until  the  5th  of  Sep- 
tember, 1906.  It  can  be  stated  further  that,  as  a  matter  of 
fact,  the  excavation  in  sections  C  and  D,  below  the  new  rail- 
road bridge,  was  not  completed  until  after  all  the  work  on 
the  railroad  bridge  itself  had  been  finished  by  the  contractors. 

"  5.  In  explanation  of  the  delay  in  beffinning  work  on  the 
diversion  cut  with  the  suction  dredm  irom  the  date  of  its 
arrival  on  July  1, 1905,  until  September  5, 1905,  it  seems  that, 
prior  to  the  1st  of  July,  1905,  occasion  had  arisen  for  certain 
emergency  work  in  the  Appomattox  River  itself;  this  work 
was  duly  advertised,  the  Atlantic  Dredging  Company  was 
the  lowest  bidder,  and  the  work  was  awarded  to  them.  I 
understand  that  they  originally  intended  to  employ  their 
suction  dredge  to  do  this  emergency  work,  while  their  orange- 
jjeel  dredge  was  completing  the  embankment  above  men- 
tioned. '[Hie  suction  dredge  failed  to  arrive  in  time,  and  the 
necessity  for  the  emergency  work  being  great,  the  Atlantic 
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Dredging  Company  hired  another  dredge  in  the  vicinity  of 
Petersburg,  putting  it  on  this  emergency  work,  and,  their 
orange-peel  bucket  dredge  having  finished  the  embankment 
work,  it  was  also  put  to  work  on  this  emergency  contract; 
this  emergency  work  not  having  been  completed  when  the 
contractors'  own  suction  dredge  arrived,  it,  too,  was  placed 
at  work  on  the  emergency  contract,  and  was  not  taken  to  the 
diversion  channel  until  this  emergency  contract  was  com- 
pleted.   The  emergency  contract  was  finished  August  24, 

1905.  Between  this  last-mentioned  date  and  the  4th  of  Sep- 
tember, 1905,  the  contractors'  suction  dredge  was  moved  into 
position  on  the  diversion  cut,  and  commenced  work  on  the 
latter  cut  on  the  5th  of  September,  1905. 

"  6.  The  delay  in  beginnmff  work  in  the  diversion  channel, 
where  the  richt  of  way  had  been  secured  before  the  contract 
with  the  Atlantic  Dredging  Company  was  made,  seems  to 
have  been  due  entirely  to  the  failure  of  this  companv  to 
bring  its  suction  dredge  to  the  work,  and  not  to  have  been 
caused  by  any  fault  or  failure  of  the  United*  States  to  secure 
title  to  land,  or  otherwise." 

The  work  was  completed  as  follows : 

Section  C  completed  October  8, 1908. 

Section  D,  except  a  small  area  at  the  extreme  lower  end, 
which  the  contractor  was  permitted  to  leave  in  order  to  hold 
the  water  and  float  his  dredge,  April  24,  1907.  Section  D 
finally  cut  through  and  contract  finished  March  25, 1909. 

Railroad  bridge  completed  November  19,  1907. 

Initial  cut,  section  A,  completed  July  15,  1908. 

Section  A  completed  January  12,  1909. 

Dam,  as  modified  by  supplemental  contract  of  August  14, 
1908,  completed  September  1,  1908. 

The  contractor  lost  fifty-eight  days  on  account  of  rain, 
snow,  ice,  and  freshets,  for  which  the  Chief  of  Engineers 
has  sanctioned  the  remission  of  the  expenses  of  inspection 
for  an  equivalent  time. 

There  was  nothing  to  prevent  the  contractor  from  doing 
the  dredging  required  to  be  done  on  sections  C  and  D  before 
the  work  on  the  railroad  embankment  and  piers  to  the  bridge 
was  done. 

A  voucher  has  been  prepared  showing  expenses  of  inspect 
tion  and  superintendence  on  the  whole  work  from  October  8, 

1906,  to  March  31, 1909,  all  of  which  have  been  deducted.  It 
is  estimated  that  one-half  of  the  expenses  of  inspection  and 
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superintendence  between  October  3,  1906,  and  November  19, 
1907,  was  incurred  in  connection  with  the  railroad  bridge, 
$1^9.83,  and  it  is  proposed  to  remit  this  amount,  and  pay 
the  sum  to  the  contractor. 

The  facts  in  this  case  show  clearly  that  a  part  of  the  delay 
in  the  completion  of  the  work  provided  for  in  this  contract 
was  dae  to  the  mutual  default  of  both  the  contractor  and  the 
Government.    This  fact  raises  two  questions,  viz : 

First-  Can  the  expenses  of  inspection  and  superintendence 
be  apportioned  so  as  to  charge  the  contractor  with  the  same 
on  such  part  of  the  work  as  might  have  been  completed 
within  the  original  time  fixed  in  the  contract  and  relieve  him 
of  said  expenses  on  the  part  of  the  work  that  was  delayed 
by  the  default  of  the  Grovemment,  the  contractor  and  the 
GoTemment  being  in  default  at  the  same  time} 

Second.  Can  the  delay  in  the  completion  of  the  whole 
work  be  apportioned  so  as  to  charge  the  contractor  with  all 
expenses  of  inspection  and  superintendence  for  such  delay  in 
the  comfdetion  of  the  whole  work  as  was  wholly  due  to  his 
de&ultf 

The  award  in  this  case  was  for  the  entire  work.  The  en- 
tire woA.  was  to  be  completed  by  October  8,  1906.  All  ex- 
penses of  inspection  and  superintendence  due  to  the  delay 
was  to  be  charged  to  the  contractor.  The  contract  furnished 
no  rule  for  apportioning  them.  It  does  not  require  one  por- 
ti<Hi  of  the  work  to  be  completed  before  another  or  inde- 
pendently of  anoth^  although  work  on  some  parts  might  be 
prosecuted  independently  of  work  on  other  parts.  The  con- 
tract provided  no  fixed  sequence  for  doing  the  work  either 
as  to  time  or  order. 

If  the  contractor  was  delaying  the  work  on  a  part  on  which 
it  might  prosecute  it  and  the  Government  was  at  the  same 
time  preventing  it  froQi  prosecuting  work  on  a  part  that  it 
was  ready  to  proceed  with,  the  consequent  delay  in  the  whole 
work  would  be  the  result  of  a  mutual  breach.  In  such  case 
the  courts  ^  wUl  not  attempt  to  apportion  the  delays  where 
the  causes  thereof  have  been  mutual."  {Jeferson  Hotel  Co. 
V.  Brumbaugh^  168  Fed.  Rep.,  867,  875;  Vilter  Mfg.  Co,  v. 
Tygarfa  VaUey  Brewing  Co.^  168  Fed.  Rep.,  1002, 1005.) 

When,  however,  the  causes  of  any  particular  delay  may  be 
determined  and  fixed  as  chargeable  wholly  to  one  or  the 
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other  of  the  parties  the  delays  will  be  apportioned  and  the 
time  for  completion  arrived  at  by  such  apportionmoit. 
{United  States  v.  Bethlehem  Steel  Co.,  205  U.  S.,  106,  121; 
see  also  McGowan  v.  American  Taa  Bark  Co.,  121  U.  S.,  575, 
600;  Morse  Dry  Dock  and  Repair  Co.  v.  Seaboard  Transpm. 
Co.,  161  Fed.  Rep.,  99, 101.) 

The  failure  of  the  United  States  to  obtain  title  to  the  land 
to  which  the  railroad  embankment  was  to  be  removed  and 
the  piers  for  the  bridge  built  did  not  prevent  the  contractors 
from  doing  the  work  in  sections  C  and  D.  It  did,  however, 
prevent  the  doing  of  any  of  the  embankment  and  bridge 
work,  and  other  work  dependent  thereon,  until  July  16, 1906. 
The  delay  so  occasioned  operated  to  extend  the  time  for  com- 
pletion of  the  whole  work  for  such  time  as  is  equivalent  to 
the  delay  occasioned  by  reason  of  this  breach  on  the  part  of 
the  United  States.  {McGowan  v.  American  Tan  Bark  Co., 
mpra,  and  Morse  Dry  Dock  and  Repair  Co.  v.  Seaboard 
Transprn.  Co.,  supra.) 

In  the  case  of  McGowan  v.  American  Tan  Bark  Co.,  the 
contract  bound  the  defendants  to  supply  certain  machinery 
and « set  it  upon  the  boat  within  sixty  days  from  June  23, 
1881.  The  boat  was  not  read]^  to  receive  it  until  November, 
1881.  The  defendants  claimed  that  this  operated  to  elimi- 
nate the  element  of  a  fixed  time  and  gave  them  a  reasonable 
time  after  the  boat  was  ready.  The  court  below  instructed 
the  jury  that  if  the  boat  was  subsequently  made  ready  and 
the  defendants  proceeded  under  the  contract  "they  were 
bound  to  complete  it  within  the  same  length  of  time  contem- 
plated by  the  original  agreement,  and  such  additional  time 
as  may  have  been  lost  in  the  prosecution  of  the  work,  occa- 
sioned by  *  *  *  delay  in  the  construction  of  the  boaf 
The  Supreme  Court  held  that  there  was  no  error  in  this 
charge,  and  that  the  defendants  became  liable  for  damages 
for  a  failure  to  complete  the  work  under  the  contract  as 
**  thus  extended  in  time.'' 

The  court  in  the  case  of  Morse  Dry  Dock  and  Repair  Com- 
pany  v.  Seaboard  Transprn.  Co.,  applied  the  same  principle. 

The  default  of  the  United  States  in  obtaining  title,  under 
the  principles  of  the  decisions  cited,  operated  to  extend  the 
time  for  tht*  completion  of  the  whole  contract  work  for  a 
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saffident  period  after  October  3,  1906,  to  enable  the  con- 
tractor to  do  the  railroad  embankment  and  pier  work,  and 
such  work  as  was  dependent  thereon  if  it  had  been  diligently 
prosecuted  after  July  16,  1906. 

You  should  therefore  determine  what  would  have  been 
sufficient  time  in  which  to  do  this  part  of  the  work  after 
October  3,  1906,  if  it  had  been  diligently  prosecuted  after 
July  16,  1906,  and  aUow  the  contractor  such  time  for  the 
completion  of  the  whole  work  without  cost  of  inspection  and 
superintendence.  In  addition  to  this,  you  would  be  author- 
ized to  remit  the  expenses  of  inspection  and  superintendence 
for  such  time  as  was  lost  by  abnormal  force  and  violence  of 
the  elements.  After  the  date  thus  arrived  at  for  completion 
all  expenses  of  inspection  and  superintendence  would  be 
chargeable  to  the  contractor. 

The  contractor  assumed  the  risk  as  to  underlying  soil,  and 
no  allowance  of  time  should  be  made  because  rock  was  found 
at  a  less  depth  than  expected. 

This  decision  is  not  in  conflict  with  my  decision  of  Sep- 
tember 3,  1907  (42  MS.  Comp.  Dec.,  778),  for  the  reason 
that  the  facts  in  that  case  were  such  that  the  inspection 
charges  might  have  been  apportioned  and  segregated  so  as 
to  have  become  applicable  to  the  various  sections  of  the  work 
as  delivered  to  the  contractor,  and,  further,  the  failure  to 
complete  one  part  would  delay  him  commencing  another.  In 
this  case  the  contractor  could  have  prosecuted  the  work  on 
the  embankment  and  bridge  and  on  sections  C  and  D  at  the 
same  time.  The  failure  to  do  the  work  on  sections  C  and  D 
did  not  necessarily  delay  the  work  on  the  bridge.  The  con- 
tractor would,  therefore,  be  under  no  obligation  to  complete 
these  sections  before  he  was  required  to  complete  the  embank- 
ment and  bridge  work.  Anything,  therefore,  that  would 
operate  to  extend  the  time  as  to  the  performance  of  a  part 
of  the  work  would  operate  to  extend  it  as  to  the  whole. 

When  the  delay  caused  by  the  Government  has  been  deter- 
mined in  accordance  with  this  decision,  the  expenses  of  in- 
spection and  superintendence  heretofore  deducted  for  such 
period  of  delay  may  be  paid  to  the  contractor,  together  with 
the  deduction  for  such  period  as  may  be  allowed  for  delay 
caused  by  abnormal  force  and  violence  of  the  elements. 
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FEES  AHD  EXPENSES  OF  A  FIELD  DEPTTTY  irAEHKAL  VOT  AL- 
LOWED WHILE  TAKING  A  DEFENDANT  BEFOBJB  AN  OFFIGBB 
HAVINO  NO  nmiSDICTION  OYEB  THE  OFFENSE  CHANGED. 

A  notary  public  in  the  State  of  West  Virginia  Is  not  a  "Judicial 
officer  "  within  the  meaning  of  the  act  of  August  IS,  1894  <28  Stat^ 
416),  and  lias  no  jurisdiction  or  authority  to  conduct  a  hearing, 
take  bail  for  trial,  or  discharge  a  defendant  on  bond  for  appear- 
ance before  a  United  States  commissioner. 

A  field  deputy  marshal  who  takes  a  defendant  charged  with  violating 
a  section  of  the  Revised  Statutes  of  the  United  States  before  a 
notary  public  instead  of  the  nearest  United  States  commissioner, 
or  the  nearest  judicial  officer  having  jurisdiction,  is  not  entitled 
to  fees  and  expenses. 

Comptroller  Tracewell  to  F.  H.  Tjrree,  United  States  marshal,  October  S, 
1909: 

I  am  in  receipt  of  your  letter  of  August  20, 1909,  as  follows: 

"There  has  been  presented  to  me  for  payment  by  Field 
Deputy  Marshal  W.  C.  Summers,  with  headquarters  at 
Charleston,  W,  Va.,  an  account  for  fees  and  expenses  in  the 
case  of  United  States  v.  Walter  McCoy  for  violation  of  sec- 
tion 8242,  a  copy  of  which  is  herewith  inclosed  for  your. 
Serusal,  and  with  the  request  that  you  render  an  advance 
ecision  as  to  whether  or  not  the  deputy  is  entitled  to  ex- 
penses and  his  proportion  of  fees  charged. 

"  The  facts  in  the  case  are  as  follows :  The  deputy,  with  a 
warrant  for  the  arrest  of  Walter  McCoy,  traveled  from  his 
headquarters  at  Charleston  to  Hookersville,  a  distance  of  78 
miles,  a  greater  part  of  the  travel  having  been  made  on 
horseback.  The  arrest  was  made  and  the  defendant  desired 
to  give  bond  for  his  appearance  for  a  hearing  before  United 
States  Commissioner  Thayer  at  Charleston  at  a  later  date. 
The  nearest  commissioner  from  Hookersville  is  at  Sutton, 
Braxton  County,  a  distance  of  30  miles  by  wagon  road;  the 
next  nearest  commissioner  is  at  Montgomery,  a  distance  of 
51  miles.  The  deputy,  claiming  that  he  wanted  to  avoid 
the  trouble  of  transporting  the  prisoner  across  a  rough  coun- 
try to  Sutton,  took  the  prisoner  before  Owen  G.  Robinson, 
a  notary  public  at  Hookersville,  who  released  the  prisoner  on 
a  temporary  bond.  Finding  no  paragraph  in  the  instruc- 
tions or  section  in  the  Revis^  Statutes  or  the  United  States 
which  gives  a  notary  public  the  authority  *  commit  or  re- 
lease on  bond  an  offender  against  the  laws  of  the  United 
States,  we  informed  the  deputy  that  his  claim  for  fees  and 
expenses  would  stand  suspended,  and  asked  him  to  cite  au- 
thority giving  a  notary  public  power  to  release  a  prisoner  on 
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bond.  The  deputy  referred  us  to  paragraph  489,  Kegula- 
tions  of  the  Attorney-General,  which  in  part  reads  as  fol- 
lows: 

"  'It  shall  be  lawful  for  such  marshal  to  arrest  such  person 
or  persons,  and  take  him  or  them  forthwith  before  some 
judicial  officer  named  in  section  1014  of  the  Revised  Statutes, 
who  may  reside  in  the  county  of  arrest,  etc'  Also  to  section 
1014,  Revised  Statutes  United  States,  which  in  part  is  as 
follows : 

'*  *  For  any  crime  or  offense  against  the  United  States,  the 
offender  may,  by  any  justice  or  judge  of  the  United  States, 
or  by  any  commissioner  of  a  circuit  court  to  take  bail,  or  by 
any  chancellor,  judge  of  a  supreme  or  superior  court,  chief 
or  first  judge  ox  common  pleas,  mayor  or  a  city,  justice  of 
peace,  or  other  magistrate,  of  any  State  where  he  may  be 
found,  etc' 

"Failing  to  find  in  the  above  quotations  anything  that 
would  justify  the  deputy  for  his  action  in  taking  the  pris- 
oner before  a  notary  public  for  the  purpose  of  giving  bond, 
his  fees  and  expenses  in  the  case  stand  suspended  pending 
your  decision,  wriich  we  hope  will  be  rendered  at  your  earliest 
convenience." 

The  act  of  August  18, 1894  (28  Stat.,  416),  provides: 

"  That  it  shall  be  the  duty  of  the  marshal,  his  deputy,  or 
other  o&ceTj  who  may  arrest  a  person  charged  with  any  crime 
or  offense,  to  take  the  defendant  before  the  nearest  circuit 
court  commissioner  or  the  nearest  judicial  officer  having 
jurisdiction  under  existing  laws  for  a  hearing^  commitment, 
or  taking  bail  for  trial,  and  the  officer  or  magistrate  issuing 
the  warrant  shall  attacn  thereto  a  certified  copy  of  the  com- 
plaint, and  upon  the  arrest  of  the  accused  the  return  of  the 
warrant,  with  a  copy  of  the  complaint  attached,  shall  confer 
jurisdiction  upon  such  officer  as  ruUy  as  if  the  complaint  had 
originally  been  made  before  him,  and  no  mileage  shall  be 
allowed  any  officer  violating  the  provisions  hereof." 

The  facts  show  that  the  field  deputy  marshal  did  not  take 
the  defendant  before  the  nearest  United  States  commissioner, 
but  did  take  him  before  a  notary  public  residing  at  the  place 
where  the  arrest  is  alleged  to  have  been  made,  the  deputy 
claiming  that  he  wanted  to  avoid  the  trouble  of  transporting 
his  prisoner  across  a  rough  country  to  Sutton,  W.  Va.,  where 
the  coromisioner  was  located,  a  distance  of  about  30  miles. 
It  also  appears  that  the  defendant  was  discharged  upon  his 
giving  temporary  bond  before  the  notary  public  for  appear- 
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ance  at  a  later  date  before  the  United  States  commissioner 
at  Charleston,  W.  Va. 

The  question  therefore  arises  whether  or  not  the  notary- 
public  can  be  properly  considered  "  a  judicial  officer  having 
jurisdiction  under  existing  laws  "  to  conduct  a  preliminary 
examination,  and  to  take  bail  for  trial,  within  the  meaning 
of  the  act  of  August  18, 1894,  supra. 

It  appears  that  a  notary  public  in  West  Virginia,  in  addi- 
tion to  the  usual  and  well-known  powers  of  a  notary  public, 
has  certain  authority  to  act  as  "  a  conservator  of  the  peace  " 
in  his  county  (sec.  2194,  West  Virginia  Code,  Annotated, 
1906),  and  when  acting  as  such  conservator  is  possessed  of 
the  powers  conferred  by  the  state  law  upon  justices  of  the 
peace.  It  is  thought  that  the  intent  and  purpose  of  this 
West  Virginia  statute  is  to  permit  a  notary  public  to  act  in 
breach  of  the  peace  cases  only  and  where  a  justice  of  the  peace 
is  not  readily  accessible ;  in  other  words,  in  cases  of  sudden 
emergency  demanding  prompt  action  to  preserve  the  peace. 

It  may  be  here  remarked  that  "  conservator  of  the  peace  " 
was  the  name  of  a  common-law  officer,  who,  prior  to  St.  1 
Ed.  Ill,  c.  16,  authorizing  the  appointment  of  justices  of  the 
peace,  was  elected  by  the  people.  They  were  common-law 
officers,  and  their  duties  as  such  were  to  prevent  and  arrest 
for  breaches  of  the  peace  in  their  presence,  but  not  to  arraign 
and  try  the  offender.  {Smith  v.  Abbott^  17  N.  J.  Law  (2 
Har.),  358,  366;  In  re  Barker,  66  Vt.,  14,  20.)  The  term 
"  conservator  of  the  peace  "  has  also  been  construed  as  being 
synonymous  with  "  peace  officer."  {Jones  w.  State  (Tex.)  65 
S.  W.,  92.) 

The  defendant  in  the  present  case  was  charged  with  a 
violation  of  the  internal-revenue  laws  (sec.  3242,  Bevised 
Statutes)  and  was  taken  into  custody  by  the  deputy  marshal 
upon  a  warrant  issued  by  the  United  States  commissioner  at 
Huntington,  W.  Va.,  and  I  do  not  see  that  the  notary  public 
acting  as  a  "  conservator  of  the  peace  "  for  his  county  would 
have  any  jurisdiction  in  such  a  case. 

In  view  of  the  law  and  the  facts  in  this  case  I  am  of 
opinion  that  the  notary  public  before  whom  the  defendant 
was  taken  is  not  a  "  judicial  officer  "  within  the  meaning  of 
the  act  of  August  18,  1894,  supra,  arid  not  possessed  of  any 
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jurisdiction  or  authority  to  conduct  the  hearing,  take  bail 
for  trial,  or  to  discharge  the  defendant  on  bond  for  appear- 
ance before  a  United  States  commissioner. 

I  deem  it  proper  to  state  that  this  opinion  coincides  with 
that  of  the  Attorney-General,  who,  upon  my  request,  has 
favored  me  with  his  views  in  regard  to  this  matter  in  the 
following  letter,  dated  the  24th  ultimo : 

"This  department  is  in  receipt  of  your  letter  of  the  26th 
ultimo,  inclosing  a  letter  from  Marshal  Tyree,  in  which  he 
asks  to  be  advised  whether  Field  Deputy  Marshal  W.  C. 
Summers  is  entitled  to  fees  for  services  in  arresting  and 
taking  a  defendant  before  a  notary  public  in  order  that  the 
defendant  might  give  bond  before  such  notary  public.  You 
refer  to  section  2194  of  the  West  Virginia  Code,  Annotated, 
1906,  which  reads  as  follows : 

**  *A  notaiT  under  the  regulations  prescribed  by  law,  may 
take  within  his  county,  acknowledgments  of  deeds  and  other 
writings,  and  the  priVy  examination  of  married  woman  re- 
specting the  same.  He  shall  also  be  a  conservator  of  the 
pNeace  within  his  county,  and  as  such  conservator  shall  exer- 
cise all  the  powers  conferred  by  law  upon  justices  of  the 
peace.' 

"  In  the  concluding  portion  of  your  letter  you  say : 

"  *As  the  determination  of  the  question  raised  involves  the 
manner  in  which  the  deputy  marshals  shall  discharge  their 
duties,  such  officers  being  under  your  supervision  (sections 
862  and  368,  Revised  Statutes)  and  subject  to  your  direction, 
I  have  the  honor  to  ask  that  you  favor  me  with  an  expression 
of  your  views  as  to  the  right  of  the  deputy  to  take  the  defend- 
ant in  this  case  before  the  notary  public  and  whether  the  said 
notary  is  a  judicial  officer  within  the  purview  of  the  act  of 
August  18,  1894,  supra.  Attention  is  respectfully  invited  to 
the  marshal's  letter  herewith,  in  which  reference  is  made  to 
section  1014,  Revised  Statutes,  and  to  paragraph  489  of  your 
regulations  relating  to  the  duties  of  United  States  marshals.' 

"  Said  section  2194,  West  Virginia  Code,  provides  that  '  a 
notary  public  shall  also  be  a  conservator  of  the  peace  within 
the  county,  and  as  such  conservator  shall  exercise  all  the 
powers  conferred  by  law  upon  justices  of  the  peace.'  It  is 
believed  that  this  section  gives  to  a  notary  public  all  of  the 

Sowers  of  a  justice  of  the  peace  as  a  mere  peace  officer,  but 
oes  not  confer  upon  him  the  powers  of  a  justice  of  the  peace 
as  a  judicial  officer,  and  that  bonds  taken  by  a  justice  of  the 
peace  from  persons  charged  with  offenses  are  taken  by  him 
as  a  judicial  officer  rather  than  as  a  mere  peace  officer.  The 
statutes  of  West  Virginia  confer  upon  justices  authority  as 
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committing  magistrates,  but  no  such  authority  is  giv^a  to 
notaries  public. 

"  In  view  of  the  foregoing  it  is  believed  that  the  deputy 
iras  not  authorized  by  law  to  take  the  prisoner  before  the 
notaiy  public  in  his  capacity  as  a  peace  officer  in  order  that 
the  notary  should  fix  the  amount  of  bail  to  be  taken,  and  actu- 
ally take  the  bail  or  bond,  and  that  the  deputy  is  entitled  to 
no  fees  or  other  compensation  for  taking  the  defendant  be- 
fore the  notary  pubhc,  as  above  mentioned.  It  is  also  be- 
lieved that  to  allow  comp^isation  to  the  deputy  for  the 
services  mentioned  would  be  to  give  sanctiim  to  an  unsafe 
practice  uiuiuthorifled  by  law." 

There  apparently  being  no  authority  of  law  for  the  deputy 
to  take  the  defendant  before  the  notary  public,  the  law  di- 
recting, as  it  does,  that  the  defendant  must  be  taken  before 
the  nearest  United  States  commissioner,  or  the  nearest  judi- 
cial officer  having  jurisdiction,  it  therefore  follows  that  such 
fees  and  expenses  as  are  claimed  by  the  deputy  for  services 
rendered  not  in  compliance  with  law  can  not  be  allowed. 
Ocmsequently  you  are  not  auth(»ized  to  pay  any  of  the  fees 
and  expenses  claimed  in  this  case. 


BEHEVrrS  ALLOWED   DISABLED  ZEEPEES   0&  ICEICBEU  07 
C&EWS  07  LIEE-aAVIirO  OK  LZ7EB0AT  STATIOinL 

Where  members  of  tbe  Life-Savlng  Serrice  baTe  reeeived  the  one 
year's  benefits  allowed  under  the  act  of  May  4, 1S82  (22  Stat,  57), 
toe  disability  incnrred  in  line  of  duty,  hi  order  to  entitle  them  to 
any  further  benefits  it  is  necessary  that  the  superintendent  of  the 
service  recommend,  and  the  Secretary  of  the  Treasury  ai^iroTe, 
an  extension  of  the  disability  period  tiironf^  a  portion  or  the 
whole  of  another  year,  and  in  the  absence  of  each  recommenda- 
tion the  right  to  benefits  terminates  upon  the  expiration  of  the 
one  year. 

Comptroller  Traoewell  to  Lorin  J.  Allen,  October  6,  190&: 

I  am  in  receipt  of  your  letter  of  September  25,  1909,  in 
which  you^note  an  appeal  from  the  action  of  the  Auditor  for 
the  Treasury  Department  in  his  settlement  of  your  claim  for 
disability  pay  under  the  act  of  May  4,  1882  (22  Stat,  57). 

The  auditor  by  his  settlement  No.  10335,  of  April  28,  1909, 
allowed  you  $400  on  account  of  disability  incurred  in  line  of 
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duty  as  ex-surfman  at  the  Quoddy  Head  life-saving  station 
under  the  provisions  of  the  above  act,  covering  the  period 
September  13,  1885,  to  April  80,  1886,  and  from  September 
1  to  12,  1886. 

Section  7  of  the  act  of  May  4,  1882  (22  Stat.,  67),  under 
which  the  allowance  was  made,  provides: 

"  That  if  any  keeper  or  member  of  a  crew  of  a  life-saving  or 
life-boat  station  shall  be  so  disabled  by  reason  of  any  wound 
or  injury  received  or  disease  contracted  in  the  Life-Saving 
Service  m  the  line  of  duty  as  to  unfit  him  for  the  perform- 
ance of  duty,  such  disability  to  be  determined  in  such  man- 
ner as  shall  be  prescribed  m  the  regulations  of  the  service, 
he  shall  he  continued  upon  the  rolls  of  the  service  and  enti- 
tled to  receive  his  full  pav  during  the  continuance  of  such 
disability,  not  to  exceed  the  period  of  one  year,  unless  the 

Sneral  superintendent  shall  recommend,  upon  a  statement  of 
cts,  the  extension  of  the  period  through  a  portion  or  the 
whole  of  another  year  and  said  recommendation  receive  the 
approval  of  the  Secretary  of  the  Treasury  as  just  and  rea- 
sonable; but  in  no  case  shall  said  disabled  keeper  or  member 
of  a  crew  be  continued  upon  the  rolls  or  receive  pay  for  a 
longer  period  than  two  years.^ 

Only  one  year's  benefits  are  allowable  imder  the  act  unless 
the  superintendent  "  shall  recommend,  upon  a  statement  of 
facts,  the  extension  of  the  period  through  a  p<Hi}ion  or  the 
whole  of  another  year  and  said  recommendation  receive  the 
approval  of  the  Secretary  of  the  Treasury  as  just  and  reason- 
able." The  superintendent  has  made  no  reconunendation  for 
an  extension  of  the  period  of  disability  in  your  case  beyond 
the  period  of  one  year.  The  auditor  has  made  his  settle- 
ment accordingly,  which  I  find  to  be  correct.  His  action  is 
therefore  affirmed  and  your  appeal  dismissed. 

For  your  information,  I  will  state  that  if  the  Superin- 
tendent of  the  Life-Saving  Service  should  recommend  the 
extension  of  your  disability  period,  and  such  recommenda- 
tion  should  receive  the  approval  of  the  Secretary  of  the 
Treasury,  the  auditor  would  have  jurisdiction  to  settle  the 
claim.  The  recommendation  for  extension  of  period  and  its 
approval  are  administrative  matters  over  which  the  account- 
ing officers  have  no  control.  Your  recourse  in  the  premises  is 
to  the  administrative  office. 
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(PEESEBYATIOH  AND  EEPAIB  OF  FOETIFICATIOVS  AHD  8SAC0AR 
DEFEKSES  IH  THE  HAWAIIAV  AHD  PHXUPPHrE  ISLAHDS. 

In  the  abseace  of  a  special  appropriation  for  the  repair  of  and  sup- 
plies for  fortifications  and  seacoast  defenses  in  the  Hawaiian  and 
Philippine  islands,  the  appropriations  made  by  Ck>ngre8S  in  the 
act  of  March  3,  1909  (35  Stat,  729),  for  the  "Preservation  and 
repair  of  fortifications"  and  ''Supplies  for  seacoast  defenses'* 
are  available  for  such  purposes. 

^sistant  Comptroller  IQtchell  to  the  Secretary  of  War,  October  6,  1900: 
I  have  received  your  communication  of  the  4th  instant 
requesting  my  decision  of  a  question  presented  by  you,  as 
follows : 

.  "  I  have  the  honor  to  transmit  herewith  a  letter  from  the 
Chief  of  Engineers,  U.  S.  Army,  dated  30th  ultimo,  stating 
that  under  the  provisions  of  the  section  'Fortifications  in 
insular  possessions '  contained  in  the  fortification  appropria- 
tion act  approved  April  21,  1904,  and  subs^uent  annual 
fortification  appropriation  acts,  seacoast  fortincations  and 
accessories  have  been,  and  are  now  being,  constructed  in  the 
Hawaiian  Islands  and  in  the  Philippine  Islands,  and  that 
from  time  to  time  certain  expenditures  will  become  neces- 
sary to  provide  for  the  proper  preservation  and  repair  of 
these  completed  works,  and  to  furnish  supplies  for  the  op- 
eration of  the  power  plants  installed  in  connection  with 
them.  It  appears  that  Congress  has  as  yet  made  no  appro- 
priation for  the  preservation  and  repair  of  fortifications  in 
insular  possessions,  nor  for  supplies  for  power  plants  in  such 
fortifications.  The  Chief  of  Engineers  calls  attention  to  the 
fortification  act  approved  March  3, 1909,  and,  for  reasons  set 
forth,  desires  that  the  opinion  of  the  comptroller  be  obtained 
as  to  the  applicability  of  funds  appropriated  by  this  act  for 
'preservation  and  repair  of  fortincations '  and  '  supplies  for 
seacoast  defenses '  to  the  works  in  the  insular  possessions,  in 
the  absence  of  any  special  appropriations  for  these  particu- 
lar purposes. 

"in  accordance  with  the  recommendation  of  the  Chief  of 
En^neers,  the  matter  is  submitted  to  you  with  request  for 
decision  upon  this  question  and  the  return  of  the  accompany- 
ing letter  with  your  reply.'' 

I  understand  from  your  said  communication,  and  that  of 
the  Chief  of  Engineers,  U.  S.  Army,  which  accompanies  it, 
that  Congress  has  made  provision  in  annual  appropriations 
for  the  construction  and  equipment  of  fortifications  in  our 
island  possessions,  but  has  made  no  specific  appropriation  for 
their  preservation  and  repair,  and  their  supplies,  and  in  view 
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of  the  fact  that  these  works  are  being  completed  and  turned 
over  to  the  troops  for  use  and  care,  as  provided  for  in  Army 
Kegulations,  you  desire  to  be  informed  whether  the  appro- 
priations made  by  the  act  of  March  3,  1909  (35  Stat.,  729), 
for  the  "  preservation  and  repair  of  fortifications  "  and  "  sup- 
plies for  seacoast  defenses  "  are  available  for  the  works  in 
the  insular  possessions,  in  the  absence  of  any  special  appro- 
priation for  such  particular  works.    Said  act  provides : 

"  For  the  protection,  preservation^  and  repair  of  -fortifica- 
tions for  which  there  may  be  no  special  appropriation  availa- 
ble, two  hundred  and  twenty-five  thousand  dollars. 

"  For  tools,  electrical  and  engine  supplies  and  appliances. 
to  be  furnished  hj  the  Engineer  Department,  for  the  use  oi 
the  troops  for  maintaining  and  operating  electric  light  and 
power  plants  in  gun  and  mortar  batteries,  forty  thousand 
dollars.^ 

In  an  opinion  rendered  February  6,  1901  (23  Op.  Att 
Gen.,  390) ,  as  to  the  availability  of  the  general  fortification 
appropriations  for  fortification  construction  work  in  Porto 
Rico,  the  Attorney-Greneral  said : 

"  Except  as  limited  by  the  express  terms  of  the  act,  where 
special  local  appropriations  are  made,  it  would  seem  to  me 
that  the  appropriations  are  applicable  to  proper  works  of 
the  character  specified  anywhere  where  the  United  States 
exercises  its  sovereignty  or  jurisdiction,  and  where  that 
sovereign^  msLj^  under  any  circumstances,  need  to  be  de- 
fended. !rorto  Kico  is  territory  belonging  to  the  United 
States.  The  United  States  desires  to  and  will  defend  it.  The 
construction  of  works  of  defense  in  Porto  Rico  would  be  a 
proper  subject  of  appropriation  by  Congress,  and  I  see  noth- 
ing in  the  act  to  restrict  or  restrain  your  discretion  to  expend 
the  particular  item  of  appropriation  referred  to  in  any  place 
under  the  jurisdiction  and  subject  to  the  sovereignty  of  this 
nation." 

The  United  States  exercises  sovereignty  over  the  Hawaiian 
and  Philippine  islands.  The  fortification  works  being  con- 
structed there  are  the  property  of  the  United  States.  It  is 
necessary  that  when  completed  such  works  should  be  properly 
supplied  and  preserved.  The  appropriations,  supra^  are  not 
limited  to  any  particular  locality.  In  the  absence  of  a  special 
appropriation  for  the  preservation,  etc.,  of  the  fortification 
works  in  the  Hawaiian  and  Philippine  islands,  I  am  of 
<^inion  that  the  above  appropriations  are  available  for  the 
purposes  indicated  in  your  letter. 
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TEAVSPO&TATIOV  OF  ISTUBXD  BEAXSM. 

When  seamen  are  discharged  by  an  American  consul  because  of  in- 
juries incapacitating  them  for  service,  the  cost  of  their  transpor- 
tation to  the  United  States  is  a  proper  charge  against  the  appro- 
priation for  the  "Relief  and  protection  of  American  seamen,*' 
contained  in  the  act  of  March  2,  1909.     (35  Stat.,  682.) 

Comptroller  Traoewell  to  the  Secretary  of  State,  October  7, 1909: 

I  am  in  receipt  of  your  letter  of  the  27th  ultimo  inclosing 
for  my  consideration  a  copy  of  a  "  dispatch  "  addressed  to  you 
by  the  American  consul  at  St.  Michaels,  Azores,  dated  the 
10th  ultimo.    The  said  '^  dispatch  '^  reads  as  follows: 

"  I  have  the  honor  to  advise  you  that  I  have,  by  mutual 
consent,  discharged  one  Percy  M.  Simons,  a  seaman  on  the 
American  whaling  vessel  T.  Towner,  of  New  Bedford,  Mass., 
because  of  a  broken  leg,  and  am  this  day  returning  him  to  the 
port  of  New  York  on  board  the  British  steamer  Cretic,  hav- 
ing issued  a  certificate  (Form  No.  24-Consular) ,  which  makes 
the  United  States  Government  liable  for  tne  cost  of  his 
transportation,  amounting  to  the  sum  of  $35. 

"Tnis  man  was  injured  while  in  the  discharge  of  his 
duties,  and  while  it  is  to  my  mind  clear  that  the  vessel  is 
liable  for  the  expenses  necessary  to  provide  maintenance 
and  cure  for  this  seaman,  I  am  in  doubt  as  to  its  obligation 
to  pay  the  cost  of  his  transportation  to  an  American  port, 
where  in  this  case  it  is  necessary  to  send  this  seaman  in  order 
that  he  may  receive  proper  treatment.  I  have,  therefore, 
issued  the  certificate  and  am  returning  him  to  the  United 
States  as  a  destitute  seaman,  and  have  caused  the  master  of 
the  T.  Towner  to  deposit  with  me  the  sum  of  $35,  this  being 
the  cost  of  steerage  passage,  for  which  I  have  given  a  receipt 
and  will  hold  pending  instructions  from  the  department. 

'^  My  reasons  for  returning  this  seaman  to  the  United  States 
are  twofold.  First,  that  he  receive  proper  treatment  in  a 
more  modern  hospital  than  the  one  here;  second,  that  if 
placed  in  the  hospital  here  he  would,  in  the  event  of  recovery, 
be  discharged  therefrom  when  his  vessel  is  at  sea,  thus  leav- 
ing him  here  without  means  of  rejoining  his  vessel  or  funds 
to  return  to  the  United  States." 

It  is  understood  that  you  desire  my  decision  of  the  ques- 
tion presented. 

The  facts  as  stated  by  the  consul  seem  to  bring  the  case 
well  within  the  provisions  of  section  16  of  the  act  of  Decem- 
ber 21,  1898  (30  Stat,  759).  This  act  is  entitled  "An  act 
to  amend  the  laws  relating  to  American  seamen,  for  the  pro- 
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tection  of  such  seamen,  and  to  promote  commerce,''  and  sec- 
tion 16  thereof,  in  so  far  as  it  relates  to  the  matter  under 
consideration,  provides: 

"That  section  forty-five  hundred  and  eighty-one  of  the 
Revised  Statutes  be,  and  is  hereby,  amended  to  read  as 
follows : 

"  Sec.  4581.  ♦  ♦  ♦  if  the  seaman  is  discharged  by  vol- 
untary consent  before  the  consul,  he  shall  be  entitled  lo  his 
wages  up  to  the  time  of  his  discharge,  but  not  for  any  further 
period.  If  the  seaman  is  discharged  on  account  of  in- 
jury *  ♦  ♦  incapacitating  him  for  service,  the  expenses 
of  his  ♦  *  ♦  return  to  the  United  States  shall  be  paid 
from  the  fund  for  the  maintenance  and  transportation  of 
destitute  American  seamen." 

In  the  present  case  it  appears  that  the  consul  discharged 
the  seaman  because  of  injury  incapacitating  him  for  service 
and  furnished  him  with  transportation  to  the  United  States 
as  a  destitute  American  seaman.  It  will  be  especially  noticed 
that  there  is  no  evidence  to  show  that  the  seaman  made  com- 
plaint against  the  officers  of  the  vessel  and  was  discharged 
as  a  result  of  cruel  treatment  at  their  hands  or  that  he  was 
discharged  for  other  causes  mentioned  in  section  18  of  the 
act  of  December  21,  1898,  supra,  amending  section  4583, 
Revised  Statutes,  so  as  to  render  the  master  of  the  vessel 
liable  to  furnish  the  seaman  transportation  to  the  United 
States  as  provided  in  said  section  18. 

In  view  of  the  law  and  the  facts  as  stated  I  am  of  opinion 
that  the  expense  of  transporting  this  injured  American  sea- 
man to  the  United  States  is  a  proper  charge  against  the 
appropriation  "  Relief  and  protection  of  American  seamen," 
act  of  March  2,  1909  (35  Stat.,  682),  and  that  the  vessel  is 
therefore  not  liable  for  the  cost  of  said  transportation. 


PITBCEASB  AHB  TSAHSPOBTATIOir,  WITH  FITBLIC  FTTHDS,  07 
FUBVITiniS  70B  SALE  TO  AXKT  OFFICEXS  AVB  0THEB8. 

Tbere  is  no  authority  of  law  for  the  purchase  of  furniture  with  public 
funds  for  sale  to  army  officers  or  other  persons  for  their  private 
use,  or  for  the  transportation  of  such  furniture  at  public  expense. 

Seeiiloa  by  Astistaiit  ComptroUcr  XitcheU,  October  8, 1909: 

The  Auditor  for  the  War  Department  has  reported  for  ap- 
proval, disapproval,  or  modification,  his  decision  dated  the 
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1st  instant,  making  an  original  construction  of  a  statute,  as 

follows: 

"In  the  examination  of  the  abstracts  of  funds  received 
from  sales  to  officers  of  the  army  for  the  months  of  April, 
May,  and  June,  1909,  for  which  Maj.  M.  Gray  Zalinski, 
depot  quartermaster  in  this  city,  took  credit  under  the  appro* 
priation  ^  Barracks  and  quarters,  1909,'  the  fact  was  aevel- 
oped  that  the  sales  for  which  said  funds  were  received  and 
deposited  in  said  appropriation  were  sales  of  heavy  fumi- 
ture  authorized  by  the  Secretary  of  War  under  date  of  May 
25,  1909,  and  the  question  arises  as  to  whether  or  not  the  act 
of  May  11,  1908  (35  Stat,  106,  119),  or  any  other  act,  con- 
tains any  authority  for  the  purchase  of  furniture  at  public 
expense  for  sale  to  army  officers  at  cost  for  their  private  use. 
If  there  is  authority  of  law  for  such  purchase  and  sale  of 
furniture,  should  tne  amount  derived  from  any  such  sale 
revert  to  the  appropriation  charged  with  the  purchase  of  the 
furniture  or  should  it  be  deposited  and  covered  into  the 
Treasury  as  miscellaneous  receipts,  on  account  of  ^  Proceeds 
of  government  property  ? '  Ana  should  the  transportation  of 
such  furniture  between  the  date  of  its  delivery  to  the  United 
States  and  the  date  of  its  delivery  to  the  officer  purchasing 
the  same  be  borne  hj  such  officer  or  by  the  United  States? 

"  The  appropriation  '  Barracks  and  quarters,  1909,'  made 
by  the  act  of  May  11, 1908  (35  Stot,  119),  was  available '  to 
provide  such  furniture  for  the  public  room  of  officers'  messes 
and  officers'  quarters  at  militery  posts  as  may  be  approved 
by  the  Secretarj^  of  War.' 
" "  The  aforesaid  abstracts  of  funds  show  that  12  sales  of 
furniture  were  made  to  different  officers  for  $463.98,  and  that 
said  amount  was  deposited  by  Major  Zalinski  to  the  credit  of 
the  appropriation  '  Barracks  and  quarters,  1909.' 

"  No  authority  is  given  in  the  act  of  May  11,  1909,  for  the 
purchase  of  furniture  for  sale  to  officers,  and  I  know  of  no 
statute  whatever  which  gives  such  authority  either  in  general 
or  in  specific  terms.  In  my  opinion  section  5  of  the  act  of 
March  3,  1813,  now  section  219  of  the  Revised  Statutes,  re- 
lates to  the  purchase  and  distribution  of  supplies  for  the 
army  as  such  and  not  to  the  purchase  and  distribution  of 
supplies  for  the  private  use  of  the  officers  and  men  composing 
it.  Where  Congress  has  provided  for  sales  to  officers  and 
men,  it  has  provided  for  tne  sale  only  of  specific  articles  or 
classes  of  articles,  and  furniture  does  not  appear  to  be  one 
of  the  classes  provided  for.  Where  Congress  has  not  pro- 
vided for  the  sale  of  specific  articles,  or  classes  of  articles,  it 
clearly  has  not  authorized  their  sale,  and  therefore  it  must  be 
conclusively  presumed  that  their  sale  is  prohibited. 


Digitized  by  VjOOQ IC 


FEES  EABNED  BY  DEPUTY  OF  DECEASED  CLEBK.    219 

^^In  view  of  the  foregoing  considerations,  I  am  of  the 
opinion,  and  so  decide,  that  there  is  no  authority  in  the  laws 
or  Congress  for  the  purchase  of  furniture  with  public  funds 
for  sale  to  army  officers  or  other  persons  for  their  private 
use,  or  for  the  transportation  of  such  furniture  at  public 
expense.'^ 

The  decision  of  the  auditor  appears  to  be  correct  and  is 
approved. 


COXPEHBAnOH  07  CLEBKS  OF  COtJUT  BAXITED  BY  A  DBPITTY  IN 
THE  HAXE  OF  A  DECEASEI)  CLBBK  PBIOB  TO  THE  APPOIKT- 
XBHT  OF  HIS  SVCCES80B. 

Upon  the  death  of  a  clerk  of  a  federal  court  his  right  to  compensation 
ceases,  and  fees  earned  by  a  deputy  In  the  name  of  the  deceased 
derk,  pending  the  appointment  of  his  successor,  can  not  be  paid 
to  the  personal  representatiye  of  such  deceased  clerk,  but  com- 
pensation earned  and  unpaid  to  the  date  of  the  death  of  the  clerk 
constitutes  assets  of  his  estate  and  is  payable  to  his  personal 
representative. 

Deposits  of  moneys  by  individuals  with  clerks  of  circuit  or  district 
courts  to  cover  costs  or  other  matters  connected  with  litigation 
do  not  create  the  relation  of  debtor  and  creditor  between  such 
depositors  and  the  United  States.  Such  deposits  are  not  public 
monejrs,  and  the  clerk  is  not  required  to  account  to  the  United 
States  for  the  same. 

After  default  has  been  made  upon  his  bond,  there  is  no  such  privity 
of  contract  between  the  sureties  on  the  bond  of  the  clerk  and  the 
United  States  as  renders  it  obligatory  upon  the  latter  to  see  that 
all  earnings  of  the  clerk  are  applied  to  the  discharge  of  any 
obligation  of  the  clerk  which  the  sureties  might  be  called  upon  to 
pay  to  individuals  for  deposits  made  with  the  clerk. 

Iteeiiion  by  Comptroller  Tracewell,  October  S,  1909: 

The  Auditor  for  the  State  and  other  departments  reported 
for  approval,  disapproval,  or  modification  his  decision,  dated 
September  13, 1909,  as  follows: 

"  This  office  has  before  it  for  settlement  two  claims  of 
B.  R.  Cowen,  late  clerk  of  United  States  circuit  and  district 
courts,  southern  district  of  Ohio,  in  the  amounts  of  $16  and 
$337.60,  respectively,  for  fees  earned  during  the  period  from 
January  1  to  February  3, 1908,  inclusive,  and  also  the  emolu- 
ment returns  for  the  same  periods. 

"  By  referring  to  the  inclosed  memoranda  and  papers  fur- 
nisheci  by  the  Attorney-General  and  by  the  attorney  for  the 
Fidelity  and  Deposit  Company,  it  appears  that  the  above- 
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named  clerk  was  appointed  on  November  28,  1884,  and  died 
while  still  in  office,  on  January  29, 1908.  At  the  time  of  his 
death  he  had  on  hand  funds  which  had  been  deposited  on 
account  of,  and  as  security  for,  costs,  etc.,  in  the  sum  of 
$13,669.16,  and  it  was  then  discovered  that  there  was  a  short- 
age of  $25,623.04  in  his  accounts  with  private  parties  for  the 
entire  period  of  his  incumbency  in  office. 

"A  contract  was  entered  into  whereby  the  Attorney-Gen- 
eral, on  behalf  of  the  United  States,  agreed  to  forbear' to  put 
the  bonds  in  suit,  and  the  Fidelity  and  Deposit  Company 
agreed,  in  substance,  to  pay,  on  demand,  all  sums  that  might 
be  needed  in  the  judgment  of  the  Attorney-General  for  the 
payment  of  just  claims  of  the  depositors,  and  that  they  will 
also  pay,  on  demand,  such  sums  as  may  be  necessary  to  main- 
tain a  sum  of  $1,000  in  the  hands  of  Cowen's  successor  in 
office  for  the  aforesaid  purpose  throughout  a  period  of  ten 
vears,  provided  that  the  sum  of  $13,659.16,  which  was  on 
hand  at  the  time  of  Cowen's  death  and  turned  over  to  his 
successor,  together  with  all  fees  theretofore  earned  by  Ciowen 
and  thereafter  paid  to  his  successor,  properly  applicable  to 
the  deficit 2  sh'ould  be  first  applied  to  the  shortage  and  paid 
out  in  satisfaction  of  the  certified  claims  of  the  depositors, 
and  further  provided  that  the  sureties  should  not  be  called 
upon  to  advance  any  funds  until  $13,000  of  the  fund  which 
was  turned  over  to  Cowen's  successor  has  been  exhausted. 
It  was  also  stipulated  that  on  the  failure  of  the  sureties  to 
make  payments,  properly  demanded,  within  thirty  days,  the 
entire  amount  should  become  due  and  judgment  should  be 
entered  for  the  United  States  in  anv  suit  brought  to  enforce 
the  obligation  of  the  contract  in  the  amount  of  $25,623.04, 
less  such  sums  as  may  have  been  deposited  or  paid  by  the 
sureties  in  accordance  with  the  terms  of  the  agreement. 

"  The  first  question  to  be  determined  in  the  present  case  is 
whether  or  not  payment  for  personal  compensation  of  the 
office  of  clerk  is  to  be  made  for  the  period  from  January  1 
to  February  3,  1908,  as  rendered  in  the  inclosed  accounts,  or 
from  Januarv  1  to  January  29,  1908,  the  date  of  his  death. 
It  has  been  the  uninterrupted  practice  of  this  office  since  the 
enactment  of  the  statutes  upon  this  subject,  which  practice 
has  been  upheld  in  the  McCauley  case  (15  Comp.  Dec,  401), 
that  the  death  of  a  clerk  of  court  operates,  so  far  as  his  com- 
pensation is  concerned^  as  a  removal  from  office  as  effectually 
as  though  he  had  been  removed  by  the  court,  and  sections 
558  ana  624  of  the  Revised  Statutes  do  not  have  the  effect 
of  reviving  the  office  in  the  name  of  the  deceased  clerk  for 
the  purpose  of  paving  his  estate  the  personal  compensation 
attachea  to  the  office  and  accruing  suDseguent  to  his  death, 
and  therefore  fees  earned  by  a  deputy  '  in  the  name  of  the 
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deceased  clerk,'  pending  the  appointment  of  a  successor  to 
the  late  derk,  can  not  be  paid  to  the  clerk's  estate.  But  the 
expenses  of  conducting  the  office  of  clerk  of  court  by  the 
deputy  after  the  death  of  the  former  clerk  and  pending  the 
appointment  of  a  new  clerk  are  proper  charges  against  the 
fees  and  emoluments  of  the  office  when  approval  by  the 
Attorney-General,  and  I  so  decide. 

"  The  second  question  is  whether  or  not  the  amounts  found 
due  are  to  be  paid  to  the  executrix  of  the  estate  of  the  de- 
ceased clerk  or  impounded  with  a  view  to  their  application 
to  the  shortage  in  his  accounts  with  individual  aepositors. 
This  question  has  been  quite  thoroughly  gone  into,  both  by 
the  attorney  for  the  sureties  and  by  the  Attorney-General, 
who  as  is  shown  by  the  inclosed  papers  have  presented  argu- 
ments on  both  sides  of  the  question. 

"In  the  light  of  these  arguments  and  the  authorities 
therein  cited,  it  appears  that  the  amount  of  the  deceased 
clerk's  compensation  for  the  period  from  January  1  to  Jan- 
uary 29,  1908,  constitutes  an  asset  of  his  estate  and  can  not 
legally  be  certified  by  the  accounting  officers  to  make  good  a 
shortage  occurring  in  his  account  with  private  parties.  He 
appears  to  have  been  in  no  wise  in  arrears  to  the  United 
l^tes,  and  section  1766  of  the  Revised  Statutes,  cited  by  the 
attorney  for  the  sureties,  has  no  application  to  this  case.  It 
further  appears  that  the  sureties  have  suffered  no  actual  loss, 
nor  are  tney  likelv  to  suffer  any,  and  clearly  they  have  no 
superior  equities  than  other  creditors. 

**  I  am  therefore  of  opinion,  and  so  decide,  that  the  amounts 
found  due  in  the  settlement  of  the  inclosed  accounts  should  be 
made  payable  to  the  executrix  of  the  estate  of  B.  R.  Cowen, 
deceased:  Letters  of  administration  are  on  file  with  judi- 
cial settlements  and  claims  certificate  No.  3659." 

The  decision  of  the  auditor  on  the  first  question,  that  no 
payment  can  be  made  to  the  legal  representatives  of  the 
clerk  for  personal  compensation  of  the  office  of  clerk  sub- 
sequent to  the  death  of  such  clerk,  is  approved  for  the  reason 
that  the  right  of  the  clerk  to  the  compensation  of  the  office 
of  clerk  ceased  at  his  death. 

This  qnesti<Hi  was  specifically  decided  by  this  office  in  the 
case  of  William  McCauley,  late  clerk  of  the  United  States 
circuit  and  district  courts  for  the  western  district  of  Vir- 
ginia, dated  December  30, 1908  (15  Comp.  Dec.,  402). 

The  deposit  of  moneys  by  an  individual  with  a  clerk  of  a 
circuit  or  district  court  to  cover  costs  or  other  matters  con- 
nected with  litigation  before  the  court  of  which  he  is  clerk 
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does  not  create  the  relation  of  debtor  and  creditor  between 
the  individual  making  such  deposit  and  the  United  States. 
Such  moneys  are  not  public  moneys.  {Branch  v.  United 
States^  100  U.  S.,  673, 674 ;  Courdert^  administrator^  v.  United 
States,  175  U.  S.,  178, 183.) 

The  clerk  is  not  therefore  required  to  account  to  the  United 
States  for  the  deposits  so  made.  They  do  not  enter  into  his 
accounts  with  the  Government.  They  do  not  therefore  seem 
to  constitute  a  proper  item  of  set-off  in  a  settlement  between 
the  clerk  and  the  United  States. 

It  is  insisted,  however,  by  the  sureties  on  the  bond  of  the 
clerk  that  there  is  such  privity  of  contract  between  them  and 
the  Government  as  to  make  it  obligatory  on  the  Government 
to  see  that  all  earnings  of  the  clerk,  after  a  known  default 
on  the  bond,  are  applied  to  the  discharge  of  any  obligation 
of  the  clerk  which  they  might  as  sureties  be  called  upon 
to  pay.  In  other  words,  that  after  a  default  on  the  bond 
which  would  render  the  sureties  liable  to  individuals  for 
deposits  with  the  clerk  made  by  them  the  earnings  of  the 
office  must  be  applied  to  the  discharge  of  the  indebtedness 
shown  by  such  default  and  for  which  the  sureties  may  be- 
come liable. 

It  has  been  shown  above  that  the  United  States  is  not 
liable  to  individual  depositors  for  money  deposited  with  the 
clerk.  Such  moneys  do  not  constitute  a  debt  due  by  the 
United  States.  A  failure  of  the  clerk  to  repay  them  to  the 
depositor  would  not  therefore  render  the  United  States  liable 
therefor  so  as  to  constitute  them  a  proper  item  of  set-off 
in  favor  of  the  United  States  in  a  suit  by  the  clerk  to  recover 
the  compensation  of  his  office  due  to  him  by  the  United  States. 
(See  United  States  v.  Louisiana,  123  U.  S.,  32,  37.) 

The  bond  is  for  the  protection  of  the  United  States  and 
private  suitors.  It  is  not  for  the  sole  benefit  of  the  Govern- 
ment.   {Howard  v.  United  States,  184  U.  S.,  676,  687.) 

In  this  case  the  court  said  (p.  692) : 

"  In  our  opinion  Congress  intended  that  the  required  bcmd 
should  protect  private  suitors  as  well  as  the  United  States, 
and  therefore,  no  statute  forbidding  it,  a  private  suitor  may 
bring  an  action  thereon  for  his  benefit  in  the  name  of  the 
obligee,  the  United  States.  Such  must  be  held  to  be  the  legal 
intendment  of  existing  statutory  provisions.    The  United 
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States,  or  rather  the  court  which  had  custody  of  the  bond, 
is  to  be  regarded  as  a  trustee  for  any  party  injured  by  a 
breach  of  its  conditions." 

The  bond  having  been  taken  for  the  benefit  of  individual 
depositors  as  well  as  the  United  States,  and  such  depositors 
having  the  right  to  bring  suit  on  said  bond  in  the  name  of 
the  United  States  for  their  use,  the  United  States  is  not 
bound  to  bring  suit  on  said  bond  for  the  use  of  the  depos- 
itors or  to  pay  the  depositors  and  sue  for  a  breach  of  the 
bond,  but  may  leave  the  depositors  to  pursue  their  own 
remedy. 

The  legal  effect  of  such  a  bond,  so  far  as  individual  depos- 
itors are  concerned,  is  not  unlike  that  of  the  stipulation  in 
bonds  "  for  the  protection  of  persons  furnishing  materials 
and  labor  for  the  construction  of  public  works  "  under  the 
act- of  August  13, 1894  (28  Stat,  278). 

The  covenant  in  such  bond  is  held  to  be  for  the  benefit 
of  those  who  furnish  Idbor  and  material,  although  the 
United  States  does  permit  the  suit  to  be  brought  in  its  name. 
(Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S.,  416,  425.)  It 
has  never  been  held  that  there  was  any  privity  of  contract 
between  the  sureties  on  such  a  bond  and  the  United  States 
as  to  said  covenant.  It  in  no  way  affects  the  right  of  the 
United  States  to  deal  with  the  principal  in  the  contract  and 
said  bond  as  it  sees  fit.  It  is  not  bound  to  see  that  those  who 
furnish  labor  and  material  to  the  contractor  are  paid  before 
it  pays  the  contractor. 

Neither  is  the  United  States  bound  to  protect  the  sureties 
on  the  bond  of  a  clerk  against  a  default  on  that  part  of  the 
obligation  of  his  bond  which  is  for  the  benefit  of  private 
suitors,  but  may  pay  the  clerk  the  compensation  that  he  has 
earned  and  leave  such  private  suitors  to  their  remedy  on  the 
clerk's  bond. 

Were  the  rights  and  obligations  of  the  Government  as 
above  set  forth  in  any  manner  changed  by  the  contract  of 
March  26, 1909,  with  the  sureties  on  the  bond  of  the  deceased 
clerk,  Cowen? 

Paragraphs  7  and  8  of  said  contract  provided : 

"(7)  That  all  fees  and  costs  hereafter  paid  and  heretofore 
earned  by  said  Cowen  as  clerk  and  to  wnich  he  may  be  en- 
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titled  in  law  or  equity,  and  which  may  be  applicable  in  law 
or  equity  to  said  deficit,  shall  be  duly  credited  to  the  amount 
held  by  said  Dilley,  his  successor  or  successors,  for  the 
payments  to  be  made  as  set  forth  in  paragraph  2  of  this 
agreement. 

"(8)  It  is  expressly  understood  and  agreed  by  and  betwem 
the  parties  hereto  that  each  and  all  of  the  terms  and  condi- 
tions of  this  agreement  are  for  the  purpose  of  effecting  a  set- 
tlement of  this  matter  only,  and  are  not  to  be  considered  for 
any  other  purpose  or  in  any  other  manner,  either  as  an 
admission  or  denial  of  any  rights  of  the  parties  hereto.'* 

If  Cowen  were  living  the  United  States  would  have  no 
right  to  apply  the  earnings  of  his  office  to  payments  to  indi- 
vidual depositors.  The  amounts  earned  by  the  clerk  are 
assets  of  his  estate  after  his  death,  and  the  United  States 
has  no  greater  power  over  them  than  it  would  have  had  in 
his  lifetime. 

The  fees  and  costs  earned  by  Cowen  as  clerk,  and  upon 
which  his  compensation  as  clerk  is  based,  would  not,  there- 
fore, be  applicable  in  law  or  equity  to  liquidate  a  deficit  in 
individual  deposits.  There  is,  therefore,  no  authority  to 
credit  them  to  the  amount  held  by  Dilley,  his  successor.  The 
compensation  earned  by  Cowen  should  be  paid  to  the  execu- 
trix of  the  estate  of  B.  R.  Cowen,  deceased.  The  decision  of 
the  auditor  to  this  effect  is  therefore  approved. 


COXPlTTAnOH  07  COHTZinrOTrS  SEBVICB  TO  BSTSRICZHE  SVUBT- 
XSKT  PE&ZOD  07  XEK  07  THE  KLEINS  C0B78. 

Men  of  the  Marine  Corps  enlisted  prior  to  the  approyai  of  the  aet  of 
May  11, 1908  (35  Stat,  110),  and  who  are  retained  in  the  serrlee^ 
by  authority  of  section  1422  of  the  Beyised  Statutes,  for  a  time 
beyond  the  termination  of  their  enlistment  periods,  are  entitled  to 
credit  for  such  oyertlme  in  computing  continuous  service  for  deter- 
mining the  enlistment  period  in  which  such  men  are  serving  at 
the  time  of  the  passage  of  the  said  act  of  Bfay  11,  ltN)8»  supra. 

Deoislon  by  Assiitant  ComptroUer  Mitchell,  October  9,  1909: 

W.  G.  Powell,  major,  assistant  paymaster,  U.  S.  Marine 
Corps,  appealed  September  30,  1909,  from  disallowances 
made  in  his  accounts  by  the  Auditor  for  the  Navy  Depart- 
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ment  in  settlement  No.  1428  D,  dated  August  18,  1909,  as 
follows: 

€k>.  D,  iBt  Regt  No.  4,  Sgt  Williaxn  H.  West.    Amount  claimed.  $55. 20 

Allowed,  &ep.  1-^,  1  mo.  as  aft  4tli  enl.  period $38.  oe 

20%  for  F.  S.  S 7. 80 

46.80 

Difference  disallowed  8/18/09  (P.  M.  C,  09) 8.40 

Overtime  served  by  a  soldier  tor  the  convenience  of  tlie  Gov- 
ernment, not  allowed  In  computing  longevity  pay.  Comp.  Dec. 
Aug.  8,  1908,  vol.  15,  p.  79,  in  the  case  of  No.  3,  Qrmr.  Sgt. 
Obarles  P.  Hill,  U.  8.  M.  C,  and  No.  5,  8gt.  Patrick  W.  Gull- 
foyle,  U.  S.  M.  C. 
Co.  D,  1st  Regt,  No.  1,  Ist  Sgt.  William  H.  West.    Amount 

elalm^ 101.31 

Allowed,  Oct.  1-^  23  da.  as  1st  sgt.  4th  enl.  peried,  at 

$CT  per  mo j $43. 70 

Oct  24^31,  7  da.  as  Ist  sgt.,  5th  enl.  period,  at  $61 14. 28 

Difference  in  pay,  sgt.  and  Ist  sgt  (4th  enl.  period), 

$39  and  $57  per  mo.  from  Aug.  24-Sep.  30, 1  mo.  7  da.    22. 20 
20%  Increase  ITor  F.  S.  S 16.02 

96.15 

Dtfferenee  disallowed  Aug.  18,  1969,  as  In  case  of  Sgt. 
West,  October  (Pay  M.  C,  1909) 5.16 

Sergeant  West's  service  record  is  given  as  follows : 

Enlinted.  Discharged, 

July  10,  1896.  October  11,  1901. 

October  18,  1901.  October  17,  1905. 

October  18»  1905. 

He  was  retained  in  the  service  three  months  and  two  days 
at  the  end  of  his  first  enlistment  by  authority  of  section  1422 
of  the  Revised  Statutes. 

The  auditor  refers  to  a  decision  of  this  office  of  August  8, 
1908  (15  Comp.  Dec.,  79),  as  authority  for  disallowing  credit 
of  these  three  months  and  two  days  in  computing  West's 
longevity.  The  only  question  submitted  in  this  appeal  is  as 
to  whether  or  not  he  is  entitled  to  the  credit  for  this  time  in 
computing  his  enlistment  period. 

As  to  the  computation  of  continuous  service  for  determin- 
ing the  enlistment  period  in  which  a  man  is  serving  at  the 
time  of  the  passage  of  the  act  of  May  11,  1908,  the  said  act 
provides  (35  Stat.,  110) : 

^^That  the  present  enlistment  period  of  men  now  in  the 
service  shall  be  determined  by  the  number  of  years  continu- 
ous service  they  have  had  at  the  date  of  approval  of  this 
act,  under  existing  laws,  counting  three  years  to  an  enlist- 
ment   ♦    •    ♦." 

B**— VOL  16—10 15 
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The  three  months'  service  in  question  pertained  to  his  five 
years'  enlistment  of  July  10,  1896,  and  was  that  much  in 
excess  of  the  period  he  enlisted  to  serve,  but  that  fact  does 
not  make  it  less  service^  and  the  record  shows  that  it  was  con- 
tinuous. (See  9  Comp.  Dec,  497.)  Computing  his  continu- 
ous service  to  May  11,  1908,  the  date  of  the  act  referred  to, 
he  had  had  eleven  years  nine  months  and  twenty-five  days' 
continuous  service,  and  was  therefore  in  his  fourth  enlist- 
ment period,  and  under  the  decision  of  this  ofiice  of  August  8, 
1908  (15  Comp.  Dec,  79),  he  had  two  months  and  five  days 
to  serve  before  he  became  entitled  to  the  pay  of  the  fifth 
enlistment  period.  Deducting  six  days  absent  without  leave 
he  entered  the  fifth  enlistment  neriod  July  21, 1908.  I  am  of 
opinion,  therefore,  that  during  the  period  of  the  auditor's 
settlement  he  was  entitled  to  the  pay  of  the  fifth  enlistment 
period. 

It  was  not  intended  in  the  decision  of  August  8,  1908  (15 
Comp.  Dec,  79),  upon  which  the  auditor  based  his  disallow- 
ance, to  hold  that  an  enlisted  man  of  the  Marine  Corps  was 
not  entitled  to  credit  for  all  his  continuous  service  in  deter- 
mining his  enlistment  period.  The  question  was  not  referred 
to  in  the  decision,  but  in  computing  the  time  the  men  whose 
records  were  submitted  should  serve  before  entering  the  next 
enlistment  period  the  short  periods  of  overservice  in  two 
cases  were  not  taken  into  consideration.  As  a  matter  of  fact, 
the  question  here  presented  was  not  considered  in  that  de- 
cision, but  was  lost  sight  of  in  the  important  matter  of  recon- 
ciling the  law  of  May  11,  1908,  to  conditions  in  the  Marine 
Corps,  where  enlistment  periods  are  not  the  same  as  in  the 
army,  for  which  the  law  was  primarily  enacted. 

It  should  not  be  understood  by  this  decision  that  the  time 
a  marine  is  held  beyond  his  enlistment  after  the  passage  of 
the  act  of  May  11,  1908,  is  to  be  counted  in  making  up  the 
three  years'  periods  of  service.  In  the  decision  of  August  8, 
1908  (15  Comp.  Dec,  79),  a  construction  was  placed  upon 
the  law  which,  in  view  of  section  1612,  Revised  Statutes, 
would  give  to  the  marine  (as  near  as  the  conditions  would 
admit)  the  same  continuous-service  pay  as  an  enlisted  man  of 
the  army.  As  the  enlistment  period  of  the  latt*  does  not 
change  until  a  discharge  and  reenlistment,  he  receives  no 
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benefit  from  time  he  is  held  over,  and,  therefore,  to  place 
them  on  an  equality,  the  marine  should  not  receive  benefit 
from  the  time  he  is  held  over  after  expiration  of  an  enlist- 
ment subsequent  to  May  11, 1908. 

The  auditor's  disallowance  appealed  from  is  disaffirmed 
and  a  difference  is  found  in  favor  of  the  appellant  of  $13.56. 


ADDinOHAL  COMPENSATION  OF  H0R8ESH0EB  IN  THE  AUCT. 

The  one  of  the  two  "  farriers  and  blacksmiths  "  authorized  by  the  act 
of  February  2,  1901  (31  Stat,  748),  who  Is  designated  as  "  horse- 
shoer"  under  the  act  of  March  3,  1900  (35  Stat,  735),  Is  entitled 
to  the  $9  additional  pay  provided  by  the  acts  of  May  11,  1908  (35 
Stat,  109),  and  March  3,  1909,  supra,  only  during  the  time  that 
he  retains  the  designation  and  performs  the  duty  of  ''horse- 
sheer." 

A  **  farrier  and  blacksmith  "  retired  at  a  time  when  he  Is  designated 
as  "horseshoer"  under  the  act  of  March  3,  1909,  supra,  is  en- 
titled to  three-fourths  of  $21  per  month,  or  the  pay  of  the  grade 
of  "farrier  and  blacksmith"  which  he  holds,  with  the  increase 
provided  for  continuous  service. 

ABsistant  ComptroUer  ICitchell  to  the  Secretary  of  War,  October  9, 1909: 
I  have  received  your  communication  of  the  1st  instant  re- 
questing my  decision  of  questions  presented  by  you  as  fol- 
lows: 

"  1.  Whether  the  grade  of  '  horseshoer '  in  the  cavalry  car- 
ries pay  at  the  rate  of  $30  per  month,  or  whether  the  pay  of 
such  grade  is  $21,  plus  $9,  per  month  for  such  time  as  the 
holder  of  the  grade  is  in  performance  of  full  duty  as  dis- 
tinguished from  being  on  lurlough,  absent,  sick,  etc. 

**2.  Whether  a  horseshoer  of  cavalry,  retired  as  such,  is 
entitled  to  three-fourths  of  $30  per  month,  with  the  provided 
increase  for  continuous  service." 

Section  1280  of  the  Revised  Statutes  provides: 

"  The  monthly  pay  of  the  following  enlisted  men  of  the 
army  shall,  during  their  first  term  pf  enlistment,  be  as  fol- 
lows: ♦  ♦  ♦  blacksmiths  and  farriers  of  cavalry,  fifteen 
doUars." 

The  act  of  February  2, 1901  (31  Stat,  748),  provides: 

"  That  each  troop  of  cavalry  shall  consist  of  *  *  *  two 
farriers  and  blackaniths,    *    *    *." 
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The  act  of  May  11,  1908  (85  Stat.,  109),  provides: 

"  That  hereafter  the  monthly  pay  of  enlisted  men  of  the 
army  during  their  first  enlistment  shall  be  as  follows,  namely : 
*  *  *  blacksmiths  and  farriers,  *  ♦  ♦  twenty-one  dol- 
lai!9:  Provided^  That  not  to  exceed  one  blacksmith  aiul  far- 
rier in  each  troop  of  cavalrjr  *  *  *  shall  receive  nine  dol- 
lars per  month  additional  for  performing  the  duty  of  horse- 
shoer;    ♦    ♦    ♦." 

The  act  of  March  3, 1909  (35  Stat.,  735),  provides: 

"  That  one  of  the  two  '  blacksmiths  and  farriers '  now  au- 
thorized by  law  for  eadi  troop  of  cavalry  shall  hereafter  be 
desi^ated  ^  farrier,'  and  the  other  '  horseshoer,'  and  that  the 
additional  pay  of  nine  dollars  per  month  provided  for  ^  one 
blacksmith  and  farrier  in  each  troop  of  cavalry  for  perform- 
ing the  duty  of  horseshoer '  in  the  act  of  Congi'ess  approved 
May  eleventh,  nineteen  hundred  and  eight,  shall  be  paid  to 
the  soldier  designated  as  '  horseshoer.'  ^ 

The  act  of  February  2,  IdOl,  provides  that  each  troop  of 
cavalry  ^all  consist  of  two  ^'  farriers  and  bladcsmiths,"  and 
the  act  of  May  11, 1908,  fixes  the  pay  of  this  grade  at  $21  per 
month,  but  provides,  ^'That  not  to  exceed  one  blacksmith 
and  farrier  in  each  troop  of  cavalry  and  mechanic  in  each 
battery  of  field  artillery  shall  receive  nine  dollars  per  month 
additional  for  performing  the  duties  of  horseshoer." 

The  act  of  March  3,  1909,  provided  that  one  of  the  two 
"  blacksmiths  and  farriers  "  now  authorized  by  law  for  each 
troop  of  cavalry  should  be  designated  '^  farrier "  and  the 
other  "horseshoer."  It  does  not,  however,  specify  what 
shall  be  the  pay  of  the  persons  so  designated,  but  does  pro- 
vide that  the  additional  pay  of  $9  per  month  "  provided  for 
^  one  blacksmith  and  farrier  in  each  troop  of  cavalry  for  per- 
forming the  duty  of  horseshoer '  in  the  act  of  Congress  ap- 
proved May  eleventh,  nineteen  hundred  and  eight,  diall  be 
paid  to  the  soldier  designated  as  ^  horseshoer.' " 
.  Did  this  act  create  two  new  grades  in  place  of  the  grade 
of  "blacksmith  and  fierier?" 

If  it  did  so,  it  did  not  fix  the  pay  of  either  except  by  im- 
plication. The  only  implication  on  which  their  pay  coukl  be 
based  is  that  the  one  of  the  two  who  was  designated  as  a 
farrier  under  the  act  of  March  3,  1909,  should  receive  the 
pay  of  a  "  blacksmith  and  farrier "  provided  for  in  the  act 
of  May  11, 1908,  and  the  other  designated  as  a  "  horseshoer  " 
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should  receive  the  pay  of  a  ^'  blacksmith  and  farrier ''  pro- 
vided for  in  the  act  of  May  11,  1908,  plus  the  $9  additional 
pay  provided  in  said  act  for  the  one  performing  the  duty  of 
horaeshoer. 

I  am  of  the  opinion  that  it  was  not  the  purpose  of  the  act 
of  March  8, 1909,  to  create  any  new  grades,  but  to  authorize 
a  designation  of  the  two  soldiers  composing  the  grade  of 
^  blacksmith  and  farrier ''  and  to  determine  by  such  designa- 
tion the  one  to  whom  the  additional  pay  provided  for  in  the 
act  of  May  11, 1908,  should  be  paid. 

After  the  passage  of  the  act  of  March  3,  1909,  the  only 
'^  blacksmith  and  farrier  '^  to  whom  the  additional  pay  pro- 
vided for  in  the  act  of  May  11, 1908,  can  be  paid  is  to  the  one 
designated  as  "  horseshoer,"  and  to  him  only  while  in  the  per- 
'  formance  of  duty  of  horseshoer.  If  he  is  absent,  sick,  or  on 
furlough,  and  not  in  the  performance  of  the  duty,  he  would 
not  be  ^ititled  to  the  additional  pay  provided  for  in  the 
statute.  On  the  other  hand,  the  one  designated  as  a  farrier 
is  not  entitled  to  it  unless  he  is  designated  and  performing  the 
duty  of  horseshoer.  There  is  nothing  in  the  act  which  would 
prevent  a  change  in  the  designaticm  at  any  time.  It  is 
merely  provided  that  one  shall  be  designated  "  farrier  "  and 
the  other  "  horseshoer."  They  both  remain  "  blacksmiths  and 
farriers,"  but  the  one  that  receives  the  designation  of  "  horse- 
shoer "  under  the  act  of  March  3,  1909,  becomes  entitled  to  ^ 
the  $9  a  month  additional  pay  provided  in  the  act  of  May  11, 
1908,  while  he  retains  such  designation  and  performs  such 
duty. 

The  act  is  not  the  same  as  it^ould  have  been  if  it  had 
provided  that  one  of  the  two  blacksmiths  and  farriers  now 
authorized  by  law  for  each  troop  of  cavalry  shall  hereafter 
be  designated  a  "  farrier  "  and  receive  $21  per  month  and  the 
other  shall  hereafter  be  designated  as  '^horseshoer"  and 
receive  $30  per  month.  This  would  have  destroyed  the  grade 
of  "blacksmith  and  farrier"  by  the  creation  of  the  two 
new  grades  in  its  place.  It  would  also  have  destroyed  the 
identity  of  the  additional  pay  provided  in  the  act  of  May 
11, 1908. 

I  am  of  the  opinion  that  Congress  did  not  intend  to  de- 
stroy the  grade  of  "  blacksmith  and  farrier  "  in  the  army. 
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but  merely  to  authorize  a  definite  designation  of  the  two 
soldiers  holding  said  grade  in  each  troop  of  cavalry  accord- 
ing to  the  duties  he  was  expected  to  perform,  and  also  to 
provide  that  the  right  to  the  additional  pay  provided  in  the 
act  of  May  11,  1908,  should  attach  to  the  soldier  performing 
the  duty  of  horse$hoer  under  proper  designation,  without 
destroying  its  identity  as  additional  pay. 

Your  questions  are  therefore  answered  as  follows: 

1.  The  one  of  the  two  "blacksmiths  and  farriers"  now 
authorized  by  law  who  is  designated  as  "  horseshoer  "  under 
the  act  of  March  8,  1909,  would  be  entitled  to  the  $9  addi- 
tional pay  provided  by  the  above  acts  only  during  the  time 
that  he  retains  the  designation  and  performs  the  duty  of 
horseshoer. 

2.  A  "  blacksmith  and  farrier  "  retired  at  a  time  when  he 
is  designated  as  a  "  horseshoer  "  under  the  act  of  March  3, 
1909,  would  be  entitled  to  three-fourths  of  $21  per  month, 
or  the  pay  of  the  grade  of  blacksmith  and  farrier,  which  he 
holds,  with  the  increase  provided  for  continuous  service  (13 
Comp.  Dec.,  759). 


LianiBATED  DAXA0E8  FOB  DELAY. 

Where  proposals  and  acceptances  contain  terms  and  conditions  dif- 
ferent from  those  contained  in  a  subsequent  formal  contract 
between  the  same  parties  and  covering  the  same  subject-matter, 
the  terms  of  the  formal  contract  must  govern. 

Where  the  minds  of  the  parties  never  met  in  the  proposal  and  ac- 
ceptance as  to  the  time  of  completion  and  damages  for  delay,  but 
thereafter  the  parties  enured  into  a  formal  contract  definitely 
fixing  time  and  damages,  the  formal  contract  expresses  the 
ultimate  intention  of  the  parties. 

Decision  by  Comptroller  TraceweU,  October  9,  1909: 

Manning,  Maxwell  &  Moore  appealed  September  29,  1909, 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  No.  165073,  dated  September  24, 1909,  disallowing 
their  claim  for  $208  deducted  by  the  Isthmian  Canal  Com- 
mission as  liquidated  damages  under  a  contract  for  furnish- 
ing certain  boilers  to  said  commission. 

The  material  facts  are  as  follows : 

Under  date  of  April  27,  1906,  claimants  entered  into  a 
contract  with  the  commission  whereby  for  a  stipulated  price 
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they  agreed  to  furnish  and  deliver,  free  of  all  charges,  at 
Colon,  four  Scotch  marine  boilers. 
The  contract  provides : 

"Abticlb  2.  *  *  *  Shipment  of  these  boilers  shall  be 
made  by  the  party  of  the  second  part  from  New  York  City 
vnthin  four  months  after  the  date  of  the  receipt  by  the  party 
of  the  second  part  of  the  approval  of  the  U.  S.  steamboat 
inspector^  as  indicated  in  the  specifications  mentioned  in 
article  1  of  this  contract.     ♦     ♦     ♦ 

"Abticle  5.  It  is  further  expressly  understood  and  agreed 
that  time  shall  be  considered  as  an  essential  feature  of  this 
contract,  and  that  in  case  of  failure  on  the  part  of  the  party 
of  the  second  part  to  complete  these  boilers,  and  to  ship  the 
same  within  the  time  as  s{)ecified  and  agreed  upon,  that  the 
party  of  the  first  part  will  be  damaged  thereby,  and  the 
amount  of  said  damages  being  difficult,  if  not  impossible,  of 
definite  ascertainment  and  proof,  it  is  hereby  agr^  that  the 
amount  of  said  damages  shall  be  estimated,  agreed  upon, 
liquidated,  and  fixed  in  advance,  and  they  are  hereby  agreed 
upon,  liquidated,  and  fixed  at  the  sum  of  two  dollars  ($2.00) 
for  each  boiler  for  each  and  every  day  the  party  of  the 
second  part  shall  delajr  in  the  completion  and  shipment  of 
the  boilers  mentioned  in  this  contract;  and  the  party  of  the 
second  part  agrees  to  pay  to  the  United  States  as  liquidated 
damages,  and  not  by  way  of  penalty,  the  sum  of  two  dollars 
($2.00)  for  each  boiler  for  each  and  every  day  the  party  of 
the  second  part  shall  delay  in  the  completion  and  shipment 
of  the  boilers  covered  by  this  contract,  said  delay  not  being 
the  fault  of  the  party  of  the  first  part." 

The  specifications  referred  to  in  article  2,  supra^  required 
the  approval  by  the  United  States  inspector  of  steam  vessels 
of  a  working  drawing  of  one  boiler. 

The  approval  mentioned  in  article  2  of  the  contract  was 
received  by  claimants  on  May  24, 1906,  and,  under  the  terms 
of  the  contract,  shipment  of  the  boilers  from  New  York  City 
was  due  to  be  made  on  or  before  September  24,  1906.  Ship- 
ment was  not  made  until  October  19, 1906,  a  delay  of  twenty- 
six  days  beyond  the  time  required  by  the  contract.  The  com- 
mission in  settling  with  claimants  deducted  from  the  amount 
otherwise  due  them  $208  as  liquidated  damages  for  the  delay ; 
that  is,  for  twenty»-six  days  at  $8  ($2  for  each  boiler)  per 
day.  Claim  was  filed  with  the  auditor  for  the  amount  which 
was  deducted,  and  the  same  was  disallowed  as  follows: 

"As  the  claimants  failed  to  make  shipments  within  the 
specified  time,  and  as  the  United  States  was  not  responsible 
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for  any  part  of  the  delay  lor  which  liquidated  damages  were 
deducted,  claim  is  therefore  disallowed." 

It  was  contended  before  the  auditor,  and  is  eontendisd  here, 
that  the  eonditions  of  the  contract  of  April  27,  1906,  should 
not  prevail  against  claimants  and  that  no  damages  are 
chargeable  against  them  because,  so  they  say,  at  the  time 
when  this  contract  was  signed,  a  contract  by  and  between 
the  parties  had  already  been  made  by  proposals  and  aco^t- 
ance  covering  the  ssaie  subject-matter;  which  proposals  and 
acoeptonoe  did  not  provide  for  tiie  deduction  of  liquidated 
damages  for  delay. 

Beference  to  the  CJommissioner's  Circular  No.  303  shows 
that  the  commission  expressly  reserved  ^^  the  right,  before 
making  award  or  entering  into  contrcLct  to  fix  a  q>ecified  sum 
per  day  as  liquidated  damages  for  delinquency  on  the  part 
of  the  contractor  in  performance  of  agreement." 

Claimants'  proposal  of  April  12,  1906,  was  by  them  ex- 
pressly made  '^  subject  to  all  the  conditions  and  require- 
ments "  of  said  Circular  No.  303,  and  in  their  proposal  they 
also  agreed  that  they  would, 

^^  if  required  by  the  Isthmian  Canal  Commission,  by  its 
proper  officer,  enter  into  a  formal  contract." 

The  order  for  the  boilers,  which  order  has  been  called  the 
acceptance  of  claimants'  proposal,  required  shipment  of  the 
boilers  to  be  made  at  the  earliest  practicable  date,  but  in  any 
event  not  later  than  four  months  from  the  date  the  order  was 
received  by  claimants. 

Claimants'  proposal  as  to  time  of  delivery  was  as  follows : 

"  Will  commence  delivery  within days  and  complete 

same  within  four  months  after  receipt  of  approval  of  draw- 
ings." 

Claimants,  on  receipt  of  the  commission's  order,  called 
attention  to  the  variance  between  the  order  and  the  proposal, 
but  proceeded  with  their  work  of  getting  the  boilers  ready. 

When  the  formal  contract  of  April  27, 1906,  reached  claim- 
ants they  objected  to  a  clause  therein  providing  for  delivery 
at  Colon  within  four  months  and  providing  for  the  deduc- 
tion of  $5  for  each  boiler  as  liquidated  damages  for  each  day's 
delay  in  delivery. 
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The  commifirfon  called  attrition  to  the  conditioDS  in  the 
cinmlar  wheveby  it  had  reserred  the  ri^t  to  insert  such  a 
condition  krto  the  formal  oontiBct,  and  insisted  upon  the 
execution  of  said  fonnal  eontract  In  explanation  of  sue- 
ceedii^;  negotiations  betwem  the  parties,  it  is  stated  in  be- 
half of  olaiaiants : 

"  Further  correspondence  ensued,  and  finally  the  general 
purchasing'  officer  (of  the  commission,  who  was  so  author- 
ised), in  Bis  letter  of  June  12,  1900,  agreed  to  change  the 
conditions  so  as  to  provide  for  shipment  fnm  New  York 
within  four  months  from  the  date  of  the  receipt  by  the  con- 
tractor of  the  notice  of  the  approval  of  the  drawings  by  the 
United  Stateii  steamboat  inspector  and  to  liquidate  the  dam- 
ages for  d^y  at  the  r»te  of  $2  per  bmler  for  each  day's 
delay.    The  fonnal  contract  was  th^i  signed." 

Taking  the  contentions  of  claimants  at  their  utmost  value 
that  a  contract  by  proposal  and  acceptance,  having  terms  and 
conditions  different  from  the  formal  contract,  was  already 
existing  and  binding  upon  the  parties,  the  f  (»inal  contract  of 
April  27,  1906,  being  on  the  same  subject-matter,  must  even 
so  be  accepted  as  a  modification  of  the  prior  contract,  and, 
as  such,  it  would  be  controlling. 

There  was,  however,  no  meeting  of  the  minds  of  the  par- 
ties in  the  proposal  and  acceptance  as  to  time  of  required 
shipment,  and  the  formal  contract  of  April  27,  1906,  ex- 
presses the  last  intention  of  the  parties  as  to  this  time,  as  well 
as  the  amount  of  damages  to  be  deducted  for  default  in  ship- 
ment This  is  the  more  evident  when  we  consider  the  fact 
that  the  fonnal  contract  was  not  signed  until  all  differences 
between  the  parties,  as  to  such  time  and  damages,  were  set- 
tled by  the  stipulation  (articles  2  and  5  of  contract)  that  the 
damages  were  not  to  begin  to  run  until  four  months  after  the 
date  of  the  receipt  by  claimants  of  the  approved  drawings. 

Under  die  decisions  of  this  office  this  contract  is  one  which 
specifically  provides  for  liquidated  damages.  (10  Comp. 
Dec.,  605.)  Claimants  executed  the  formal  contract  wherein 
they  agreed  to  ship  the  boilers  within  a  specified  time,  which 
time  was  not  measured  from  the  date  of  the  contract,  but 
from  the  date  of  the  receipt  by  claimants  of  the  approved 
drawings* 
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Claimants,  under  date  of  February  6,  1907  (see  James  G. 
Jester's  voupher,  No.  472,  December,  1906,  which  evidences 
payment  in  part  under  this  contract),  make  the  following 
admission  as  to  the  date  of  such  receipt: 

"  The  approved  blueprints  were  received  by  the  factory  on 
May  24,  1906,  making  the  date  of  shipment  due  September 
24, 1906." 

The  deductions  made,  being  for  delay  after  September  24, 
1906,  are  correct  in  amount,  and  the  action  of  the  auditor  in 
this  case  is  affirmed. 


EXPENSES    OF    ALIEHS    FOB    HOSPITAL    TBEATXEVT    PEVDXVO 
BETEBIOHATIOH  AS  TO  TEEIB  AOXISSIBILITT. 

Tbe  appropriation  contained  in  the  act  of  March  4,  1909  (35  Stat, 
981),  for  the  expense  of  regulating  immigration,  is  not  available 
to  pay  for  the  cost  of  maintenance,  detention,  and  treatment  of 
aliens  brought  to  this  country  by  steamship  companies,  and  who, 
pending  the  determination  of  their  admissibility,  are  placed  in 
hospitals  for  the  treatment  of  some  disease  not  of  a  contagions 
or  quarantlnable  nature.  ^ 

Comptroller  Tracewell  to  the  Secretary  of  Commerce  and  Labor,  Octo- 
ber 9,  1909: 

I  have  received  your  letter  of  September  28, 1909,  in  which 
you  request  my  decision  of  a  question  therein  presented  as 
foUows: 

^'This  department  is  confronted  with  a  question  which 
may  at  anjr  moment  very  seriously  affect  the  administration 
of  the  immigration  laws,  especially  at  the  port  of  New  York, 
and  a  determination  of  which  must  depend  to  a  considerable 
extent  upon  a  decision  by  you  with  respect  to  the  authority 
of  the  department  to  authorize  the  use  of  the  appropriation 
^  Expenses  of  regulating  immigration,'  containea  in  the  sun- 
dry civil  act  of  March  4,  1909  (35  Stat,  945,  981-982),  for 
the  payment  of  expenses  incurred  in  the  treatment  in  hos- 
pital of  aliens  arriving  at  the  seaports  of  this  country  under 
the  circumstances  hereinafter  described.  The  subject  is  both 
important  and  urgent,  and  I  therefore  have  the  honor  to 
request  that  a  decision  be  rendered  at  the  earliest  practicable 
date. 

"As  a  matter  of  practical  administration  it  is  often  neces- 
sary or  desirable  to  defer  the  decision  of  the  question  whether 
an  alien  is  entitled  to  enter  the  country  until  such  alien  can 
be  treated  in  hospital  for  a  disease,  not  of  a  contagious  or 
quarantlnable  nature,  with  which  he  is  afflicted  on  arrival. 
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Certain  of  the  steamship  companies  are  contending  that,  in- 
asmuch as  the  existence  of  a  disease  of  this  character  does 
not  necessarily  render  the  alien  inadmissible  (and  as  a  mat- 
ter of  fact,  some  aliens  so  afflicted  are  admitted  after  being 
treated  and  cured)  y  the  cost  of  detention  and  treatment  can 
not  properly  be  charged  to  the  transportation  company  by 
which  the  alien  has  been  brought  to  the  port,  but  should  be 
paid  by  the  Government  from  the  appropriation  above  men- 
tioned. They  rely  particularly  upon  the  provisions  of  sec- 
tions 19  and  22  of  the  immigration  act  approved  February 
20,  1907  (34  Stat,  898). 

•*  This  department  has  not  heretofore  so  construed  the  sec- 
tions mentioned,  but  the  practice  has  always  been  to  require 
the  transportation  company  to  bear  the  expense  of  an  alien's 
maintenance,  including  necessary  hospital  treatment,  until 
it  becomes  possible  to  take  the  alien  before  a  board  of  special 
inquiry  ana  determine  in  regular  manner  whether  he  is  or  is 
not  entitled  to  enter  the  country.  The  department's  impression 
has  been  that  this  practice  was  requirea  by  the  terms  of  the 
act  taken  as  an  entirety,  and  that  section  22  thereof  has 
reference  solely  to  the  case  of  an  alien  who  has  already  been 
admitted  to  the  United  States.  The  importance  of  the  sub- 
ject from  an  administrative  point  of  view  is  emphasized  by 
the  fact  that  during  the  fiscal  year  1908  the  expense  of  main- 
taining aliens  detained  at  the  port  of  New  York  amounted  to 
over  $181,000,  about  80  per  cent  of  which  applied  to  cases  of 
the  character  here  under  consideration. 

"  It  is  the  intention  of  certain  of  the  companies  to  refuse 
from  this  time  forth  to  pay  bills  rendered  against  them 
on  account  of  the  detention  and  treatment  of  aliens  afflicted 
in  the  manner  above  described.  Unless  the  department  can 
take  action  which  will,  by  moral  suasion  or  otherwise,  induce 
or  compel  them  to  rececfe  from  this  position,  it  will  be  nec- 
essary to  institute  suits  for  the  collection  of  the  bills,  which 
would  result  in  extensive  and  annoying  litigation  in  which 
the  department  would  be  at  some  disadvantage  by  being 
placed  in  the  position  of  plaintiff  rather  than  that  of  defend- 
ant. You  can  readily  appreciate  the  fact,  therefore,  that  if  the 
department  is  in  possession  of  an  authoritative  opinion  from 
you  on  the  question  hereinbefore  stated,  its  position  may  be 
materially  strengthened,  or  at  any  rate  the  situation  relieved 
of  one  of  its  uncertain  features." 

The  act  of  March  4,  1909  (35  Stat.,  981),  makes  an  appro- 
priation for  the  expense  of  regulating  immigration  as 
follows : 

"  For  all  expenses  of  the  enforcement  of  the  laws  regu- 
lating the  immigration  of  aliens  into  the  United  States,  m- 
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eluding  the  ocmtract-labor  laws;  for  the  costs  of  the  reports 
of  ^cisions  of  the  federal  courts,  and  digests  thereof,  for  the 
use  of  the  Commissioiier-Gen^ral  of  Immigration;  lor  sala- 
ries and  expenses  of  all  officers,  clerks,  and  employees  ap- 
pointed to  enforce  said  laws;  for  the  enforcement  of  the 
S'rovisioiis  of  the  act  of  February  twentieth,  nineteen  hnn- 
red  and  seven,  entitled  'An  act  to  relate  the  immigration 
of  aliens  into  the  United  States'  (Thirty-fourth  Statutes, 
eight  hundred  and  ninety-eight) ;  ♦  ♦  *  all  to  be  ex- 
pended under  the  direction  of  the  Secretary  of  Commerce 
and  Labor,  two  million  four  hundred  thousand  dollars." 

The  question  submitted  is  as  to  whether  the  appropriation, 
supra^  is  available  to  pay  the  cost  of  maintenance,  detention, 
and  treatment  of  aliens  brought  to  this  country  by  steam- 
ship companies,  and  who,  pending  the  determination  of  their 
admissibility,  are  placed  in  hospitals  for  the  treatment  of 
some  disease  not  of  a  contagious  or  quarantinable  nature 
with  which  they  were  afflicted  on  arrival. 

It  is  conceded  by  all  parties  interested  that  the  responsi- 
bility of  the  steamship  companies  attaches  until  the  aliens 
have  been  duly  admitted.  But  it  is  contended  by  the  steam- 
ship companies  that,  although  an  alien  may  be  sick  on  arrival 
with  some  disease  not  of  a  contagious  or  quarantinable  nature, 
the  question  as  to  whether  he  has  been  brought  in  violation 
of  law  ought  to  be  determined  immediately,  and  if  not 
brought  in  violation  of  law,  that  the  steamship  companies 
should  be  released  from  all  further  responsibility,  and  that 
the  expense  of  hospital  treatment,  etc.,  should  be  paid  out  of 
the  appropriation,  supra. 

The  steamship  companies  base  their  contention  upon  the 
provisions  of  sections  19  and  22  of  the  act  of  February  20, 
1907  (34  Stat,  898),  hereinafter  referred  to  as  the  "  Immi- 
gration Act." 

In  44  MS.  Comp.  Dec,  262,  266, 1  said: 

"  Section  19  of  said  act,  quoted  by  you,  provides  that  the 
cost  of  the  ^  maintenance  while  on  land '  of  all  aliens  brought 
into  this  country  in  violation  of  law  shall  be  borne  by  the 
owners  of  the  vessels  on  which  they  came.  I  think  this  pro- 
vision has  reference  to  the  maintenance  of  said  aliens  during 
such  time  as  is  necessary  for  examination  to  determine 
whether  they  are  within  the  classes  excluded  from  admission, 
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except  wives  or  children  held  under  section  37,  or  insane 
aliens  held  for  treatment,  and  for  the  delivery  to  the  owners 
of  the  vessels  of  those  excluded. 

^^  This  section  also  exf^resslv  provides  that  where  any  alien 
is  detained  as  a  witness  in  behalf  of  the  United  States  in  the 
prosecution  of  offenders  against  any  provision  of  this  act,  or 
where  any  insane  person  whose  health  or  safety  would  be 
imperiled  by  immediate  deportation  is  held  for  treatment, 
the  cost  of  their  maintenance  and  treatment,  respectively, 
shall  be  paid  from  the  immigrant  fund. 

"'  It  further  provides  that  no  alien  certified  to  be  suffering 
frrai  tuberculosis  or  from  a  loathsome  or  dan&erous  con- 
tagious disease,  other  than  one  of  a  quarantinaole  nature, 
shall  be  permitted  to  land  for  medical  treatment  thereof  in 
any  hospital  in  the  United  States,  '  unless  with  the  express 
permission  of  the  Secretary  of  Commerce  and  Labor.' 

^^This  provision  impliedly  authorizes  the  Secretary  of 
C!ommerce  and  Labor  to  firant  permission  to  aliens  afflicted 
with  such  diseases  to  land  for  medical  treatment  in  a  hos- 
pital. But  I  do  not  thixJc  it  can  properly  be  construed  to 
imply  that  the  cost  of  such  treatmient  shall  be  paid  by  the 
United  States.  Permission  *  to  land  for  medical  treatment ' 
does  not  necessarily  imply  any  obligation  to  furnish  medical 
treatment  or  any  liability  for  mediiml  treatment  furnished  at 
the  instance  of  relatives  of  the  alien  or  other  persons,  or  con- 
fer any  authority  upon  officers  or  employees  of  the  immigra- 
tion service  to  contract  for  such  treateient" 

It  will  be  seen  tram  the  above  that  section  19  is  applicable 
only  to  aliens  brought  in  violation  of  law,  and  unless  the 
aliens  in  the  case  under  consideration  are  admitted  to  have 
been  brought  in  violatian  of  law  (in  which  event  they  would 
be  exdtt^aUe),  the  provisions  of  this  section  are  not  ap- 
plicable. 

As  to  section  22  of  said  act,  it  has  been  held  by  this  office 
(44  HS.  Camp.  Dec,  262)  that  the  provisions  of  this  section 
^^has  reference  to  aliens  who  have  been  admitted  into  the 
United  States,  and  does  not  apply  to  aliens  permitted  to  land 
for  medical  treatment." 

The  last  sentence  of  section  24  of  the  ^'  Immigration  Act  " 
provides: 

"  Every  alien  who  may  not  appear  to  the  examining  immi- 
grant inspector  at  the  port  of  arrival  to  be  clearly  and  be- 
yond a  doubt  entitled  to  land  shall  be  detained  for  examina- 
tion in.  relation  thereto  by  a  board  of  special  inquiry." 
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Section  25  of  said  act  provides  in  part  as  follows: 
u  ♦    *    *    Such  boards  (boards  of  special  inquiry)  shall 
have  authority  to  determine  whether  an  alien  who  has  been 
duly  held  shall  be  allowed  to  land  or  shall  be  deported." 

Section  16  of  said  act  provides: 

"  That  upon  the  receipt  by  the  immigration  officers  at  any 
port  of  arrival  of  the  lists  or  manifests  of  incoming  aliens 
provided  for  in  sections  twelve,  thirteen,  and  fourteen  of 
this  act,  it  shall  be  the  duty  of  said  officers  to  ^  or  to  send 
competent  assistants  to  the  vessel  to  which  said  lists  or  mani- 
fests refer,  and  there  inspect  all  such  aliens,  or  said  immi^a- 
tion  officers  may  order  a  temporary  removal  of  such  aliens 
for  examination  at  a  designated  time  and  place,  but  such 
temporary  removal  shall  not  be  considered  a  landing,  nor 
shall  it  relieve  the  transportation  lines,  masters,  agents, 
owners, 'or  consignees  of  the  vessel  upon  which  said  aliens 
are  brought  to  any  port  of  the  United  States  from  any  obli- 
gations which,  in  case  such  aliens  remain  on  board,  would, 
under  the  provisions  of  this  act,  bind  the  said  transportation 
lines,  masters,  agents,  owners,  or  consignees.    *     ♦     *  " 

From  the  above  quotations  from  the  various  sections  of  the 
Immigration  Act  it  appears  that  there  is  specific  authority 
for  the  suspension  of  the  final  order  for  the  admission  or  the 
deportation  of  an  alien.  Section  16,  supra^  provides  that  the 
transportation  lines,  etc.,  shall  remain  under  the  same  ob- 
ligations as  to  the  aliens  brought  by  them  when  temporarily 
removed  from  the  vessel  as  they  would  be  under  had  the 
alien  remained  on  board. 

The  United  States  is  under  no  obligation  to  admit  any 
alien  until  it  appears  clearly  and  beyond  a  doubt  that  he  is 
entitled  to  land.  The  question  as  to  when  this  right  has 
been  established  clearly  and  beyond  a  doubt  is  one  for  the 
administrative  officers  to  settle.  Certainly  public  money 
should  not  be  used  to  fit  them  for  landing  and  admittance 
and  thereby  to  help  to  establish  such  a  right  on  the  part  of 
any  alien. 

Among  the  class  of  aliens  who  are  excludable  are  ^*  per- 
sons liable  to  become  a  public  charge. '^  (See  section  2  of 
"  Immigration  Act.") 

To  hold  that  the  expense  of  furnishing  hospital  treatment 
to  aliens  who  are  sick  when  they  arrive  is  a  proper  charge 
against  the  appropriation,  ^'  Expenses  of  regulating  immigra- 
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tion,"  supra,  would  in  effect  make  the  alien  a  ^^  public  charge  " 
immediately  upon  arrival.  I  do  not  think  Congress  intended 
any  such  use  of  the  appropriation,  and  I  have  therefore  to 
advise  you  that  the  appropriation,  supra,  is  not  available 
for  the  payment  of  expenses  incurred  in  the  treatment  in 
hospital  of  aliens  arriving  at  the  seaports  of  this  country 
under  the  circumstances  set  forth  in  your  letter. 


OAVSLZVe  SZPEV8E8  OF  XEKBEBS  OF  TEE  BOAEB  OF  XAHA- 
GSB8  OF  THE  HATIONAL  HOXE  FOE  BISABLEB  VOLlTirTEEB 
80LDIEJUI. 

Under  the  provisions  of  section  4828  of  the  Revised  Statutes  and  the 
act  of  August  18,  1894  (28  Stat.,  412),  the  members  of  the  Board 
of  Managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers 
are  entitled  to  reimbursement  of  their  expenses  for  a  section  in 
Bleeping  cars  when  traveling  upon  the  business  of  the  home. 

Oeddon  by  Assistant  ComptroUer  MitcheU,  October  11,  1909: 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated  the 
6th  instant,  making  an  original  construction  of  a  statute,  as 
follows: 

"  In  the  examination  of  certain  vouchers  in  the  account  of 
the  general  treasurer  of  the  Naticmal  Home  for  Disabled 
Volunteer  Soldiers  for  the  December  quarter,  1908,  it  ap- 
pears from  satisfactory  evidence  that  $51.35  was  reimbursed 
to  members  of  the  Board  of  Managers  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  for  Pullman  service  (sleep- 
ing-car accommodations)  between  various  points  in  excess 
of  the  amount  usually  required  by  and  allowed  to  other  offi- 
cers of  the  Government  between  the  same  points.  The  ques- 
tion therefore  arises  as  to  the  cost  of  Pullman  service  legally 
reimbursable  to  members  of  the  Board  of  Managers  of  the 
National  Home  for  Disabled  Volunteer  Soldiers,  whether 
only  for  a  double  berth,  a  section,  or  a  drawing  room  each 
night  during  the  journey,  including  a  free  seat  in  a  Pullman 
car  during  uie  trip. 

"  Section  4828  of  the  Revised  Statutes  provides  in  part 
that: 

"*A11  traveling  and  other  actual  expenses  of  a  member 
(of  the  Board  of  Managers  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers^  incurred  while  upon  the  business 
of  the  home  may  be  paid.' 
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''The  act  of  August  18,  1894  (28  Stat,  412),  provides  in 
part  as  follows : 

" '  The  travel  and  other  actual  expenses  of  a  member  (of 
the  Board  of  Managers  of  the  National  Home  for  Disabled 
Volunteer  Soldiers)  incurred  while  upon  the  business  of  the 
home  may  be  reimbursabk  to  such  Bfiember.' 

"  This  provision  of  law  is  also  embodied  in  paragraph  4 
of  the  Laws  and  Eegulations  Governing  the  National  Home 
for  Disabled  Volunteer  Soldiers,  1908. 

"  The  term  '  actual  traveling  expenses '  is  usually  con- 
strued to  include  only  actual  necessary  traveling  expenses. 
rSee  act  of  March  3,  1875,  18  Stat.,  462,  luad  deeimms 
tkereon.) 

"  In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  oninion,  and  so  decide,  that  the  cost  of  Pullman  serv- 
ice legally  reimbursable  to  a  member  of  the  Board  of  Mana- 
gers of  the  National  Home  for  Disabled  Volunteer  Soldiers 
incurred  while  on  the  business  of  the  home  is  the  cost,  at 
the  established  rate,  actually  paid  for  a  double  berth  in  a 
standard  Pullman  sleeping  car  and  of  a  seat  in  a  parlor  car 
during  any  trip." 

I  do  not  think  that  the  statute  authorizing  the  reimburse- 
ment of  traveling  and  other  actual  expenses  of  the  memfaecs 
of  the  Board  of  Managers  of  the  Naiiionftl  Home  for  Dis- 
abled Volunteer  Soldiers  incurred  while  upon  the  business 
of  the  home  should  receive  the  strict  construction  which 
the  audited  has  placed  upon  it.  Without  wishing  here  to 
change  or  modify  the  interpretation  that  has  been  given  to 
the  term  **  actual  traveling  expenses,"  as  found  in  the  act  of 
March  3,  1875  (18  Stat,  452),  to  which  the  auditcH-  makes 
reference,  I  am  of  opinion  that  because  of  the  high  character 
and  position  in  life,  both  official  and  private,  of  the  menbers 
of  the  board  of  managers,  and  of  their  ages,  and  because  of 
the  fact  that  they  serve  as  such  members  without  compen- 
sation, the  above  statute,  so  far  as  the  question  here  pre- 
sented is  concerned,  should  receive  a  liberal  construction, 
and  that  the  mode  of  travel  adopted  by  them  is  not,  under 
the  circumstances  stated,  unreasonable,  and  that  said  expenses 
should  be  allowed,  provided  they  are  no  more  than  would  be 
charged  the  public  for  like  accommodations.  (See  5  Comp. 
Dec.,  904.) 

The  proposed  decision  by  the  auditor  is  not  approved. 
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ALLOWAHCES  FOK  SEAT  AND  LIGHT  BVEING  LEAVE  OF  ABSENCE. 

An  olllcer  of  the  army  upon  leave  of  absence,  who  was  not  occupying 
public  quarters  during  the  period  of  leave,  is  not  entitled  to  allow- 
ances for  beat  and  light  during  such  period  under  the  provisions 
of  the  act  of  March  2,  1907  (34  Stat,  1167). 

Deelalon  by  Attistaat  Comptroller  lEitelioll,  Ootobor  14,  IMS: 

William  A.  Shunk  appealed  September  21, 1909,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
No.  50899,  dated  April  5,  1909. 

He  claimed  reimbursement  of  amount  expended  by  him  for 
heat  and  light  while  on  leave  of  absence  at  Chicago,  UL, 
covering  period  from  October  22,  1908,  to  December  8,  1908, 
as  alleged,  amounting  to  $42.80.  The  claimant  was  a  major 
and  lieutenant-colonel  of  the  army  during  the  said  period. 

The  auditor  disallowed  the  claim  because: 

^  Tlie  reimbursement  claimed  is  not  authorized  by  the  law 
or  the  regulations  of  the  War  Department  issued  in  accord- 
ance with  the  law." 

In  transmitting  the  claim  to  the  auditor,  February  10, 1909, 
the  Quartermaster-General  of  the  Army  says : 

^'  It  appears  that  Lieutenant-Colonel  Shunk  (then  major) 
was  on  duty  imder  orders  at  Chicago  from  October  1  to  21. 
1908,  during  which  period  he  states  ne  drew  commutation  oi 

5[uarters,  fuel,  and  light,  and  that  on  October  21  he  was  re- 
leved  Ttom  duty  and  availed  himself  of  leave  of  absence 
granted  by  Special  Orders,  No.  219,  War  Department,  Sep- 
tember 19,  1908,  and  remained  on  leave  in  Chicago  from 
October  21  to  December  8,  1908,  but  through  some  misunder- 
standing he  was  not  furnished  his  allowance  of  heat  and 
liffht  durine  the  period  he  was  on  leave. 

"  Inclosed  is  a  letter  from  the  chief  c[uartermaster,  Depart- 
ment of  the  Lakes,  of  January  8, 1909,  informing  Lieutenant- 
Colonel  Shunk  that  fuel  and  light  allowance  is  due  him 
from  October  22,  1908. 

^^  During  the  period  Lieutenant^Colonel  Shunk  was  on 
leave  of  absence  he  was  promoted  from  major.  Eighth  Cav- 
alry, to  lieutenant-colonel,  with  rank  from  November  "20, 
1908,  and  assigned  to  the  First  Cavalry. 

"  In  the  preceding  indorsement  hereon  the  chief  quarter- 
master. Department  of  California,  states  that  Lieutenant- 
C(doneI  Shunk's  allowance  for  heat  and  li^ht,  as  a  major 
from  October  22  to  November  20  and  as  lieutenant-colonel 
from  November  21  to  December  8,  1908,  would  amount  to 
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$42.95,  which  is  in  excess  of  the  amount  actually  paid  b^ 
Lieutenant-Colonel  Shunk,  and  for  which  reimbursement  is 
requested.'' 

Miss  M.  Roney,  of  No.  101  Cass  street,  Chicago,  111.,  at 
whose  home  Lieutenant-Colonel  Shunk  lived  during  the 
period  in  question,  has  made  the  following  certificate: 

*'  I  certify  that  Lieut.  Col.  William  A.  Shunk  and  wife 
boarded  at  my  house.  No.  101  Cass  street,  Chicago,  IlL,  from 
October  22,  1908,  to  December  8,  1908,  inclusive;  that  all 
bills  for  board,  heat,  and  light  were  paid  when  due  by  Lieu- 
tenant-Colonel Shunk;  and  that  of  the  amounts  paid  by  him 
$32.80  was  for  heat  and  $10  was  for  light." 

Paragraph  1  of  Special  Orders,  No.  219,  War  Department, 
September  19,  1908,  reads: 

"  Leave  of  absence  for  two  months  is  granted  Major  Wil- 
liam A,  Shunk ^  Eighth  Cavalry,  to  take  effect  upon  the  com- 
pletion of  his  duties  at  the  camp  of  instruction  at  Fort  Benja- 
min Harrison,  Indiana." 

By  Special  Orders,  No.  5,  Headquarters  Camp  of  Instruc- 
tion, Fort  Benjamin  Harrison,  Ind.,  September  25,  1908, 
claimant  was  directed  as  follows: 

"1.  Maj.  William  A.  Shunk,  Eighth  United  States  Cav- 
alry, is  relieved  from  duty  at  this  camp,  to  take  effect  the 
30th  instant,  and  will  then  proceed  to  Chicago,  111.,  in  order 
to  enable  him  to  complete  his  report  as  chief  umpire  of  "this 
camp  of  instruction  and  for  consultation  with  Brig.  Gien. 
William  H.  Carter,  U.  S.  Army,  in  relation  thereto. 

*'  The  travel  directed  is  necessary  in  the  military  service. 
«  «  *  *  ♦ 

"  By  command  of  Brigadier-General  Carter." 

The  claimant,  it  appears,  was  promoted  from  major^ 
Eighth  Cavalry,  to  lieutenant-colonel  with  rank  from  No- 
vember 20,  1908,  and  was  assigned  to  the  First  Cavalry. 
Paragraph  19  of  Special  Orders,  No.  275,  War  Department^ 
November  24,  1908,  assigning  oflScer  to  regiment  directed  as 
follows : 

^^  Lieutenant-Colonel  Shunk,  upon  the  expiration  of  his 
present  leave  of  absence,  will  proceed  to  San  Francisco,  Cal., 
and  report  in  person  to  the  commanding  general.  Depart- 
ment of  California,  for  duty  pending  the  sailing  of  the  trans- 
port upon  which  he  may  secure  transportation,  when  he  will 
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froceed  to  join  the  regiment  to  which  he  is  assigned  in  the 
Philippines  Division. 

*  *  *  *  *      . 

"The  travel  directed  is  necessary  in  the  military  service. 
"  By  order  of  the  Secretary  of  War." 

The  claimant  states  that  he  was  relieved  from  duty  at 
Chicago  October  21, 1908,  by  Special  Orders,  No.  129,  Head- 
quarters Department  of  the  Lakes,  October  20,  1908,  and 
that  he  at  once  availed  himself  of  the  leave  of  absence  granted 
him  in  Special  Orders,  No.  219,  supra^  and  that  he  remained 
on  leave  of  absence  in  the  city  of  Chicago  until  December 
8, 1908.  The  claimant  was  receiving  commutation  of  quarters 
when  he  was  relieved  from  duty,  but  under  the  regulations 
the  same  would  not  continue  during  the  period  of  his  ab- 
sence, he  having  been  relieved  from  duty  at  his  station  and 
then  availed  himself  of  the  leave  granted.  (See  par.  1321, 
Army  Regulations,  1908.) 

The  act  of  March  2,  1907  (34  Stat.,  1167),  provides: 

"  That  hereafter  the  heat  and  light  actually  necessary  for 
the  authorized  allowance  of  quarters  for  officers  and  enlisted 
men  shall  be  furnished  at  the  expense  of  the  United  States 
under  such  regulations  as  the  Secretary  of  War  may  pre- 
scribe." 

Upon  the  facts  shown  in  this  case  the  claimant  was  not 
occupying  public  quarters  or  entitled  to  commutation  of 
quarters  during  the  period,  namely,  October  22  to  December 
8, 1908,  during  which  the  heat  and  light  allowance  is  claimed. 
He  had,  therefore,  no  quarters  which  the  Government  was  in 
duty  bound  to  heat  and  light.  The  act  of  March  2,  1907, 
suprcj  expressly  provides  that  only  the  heat  and  light  ac- 
tually necessary  for  the  authorized  allowance  of  quarters 
shall  be  furnished  at  the  expense  of  the  United  States.  As 
claimant  was  not  occupying  quarters  in  kind  or  entitled  to 
commutation  of  quarters,  I  do  not  think  he  can  be  said  to 
have  had  an  authorized  allowance  of  quarters  within  the 
meaning  of  said  act  during  the  period  claimed  for.  I  am  of 
opinion  that  the  claim  asserted  must  be  disallowed. 

The  auditor's  action  in  disallowing  the  claim  is  affirmed 
for  reasons  stated  in  this  decision,  and  a  certificate  of  no 
differences  will  issue  accordingly. 
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PAYXBirT  OV  8TI1IS  DFE  ISDIAN  MIN0&8  TO  TKSIB  HATir&AL 

aUARDIANS. 

Wyment  of  small  sums  without  the  appointment  of  an  administrator 
may  be  made  upon  proof  that  the  person  to  ^irtiom  payment  is 
made  would,  under  the  laws  of  the  domicile  of  the  decedent,  be 
entitled  to  such  sudib  in  the  event  of  administration  of  the  estate. 

Payment  of  small  sums  due  Indian  minors  should  be  made  to  the 
legal  guardian  if  one  be  appointed,  but  if  there  be  no  legal  guar- 
dian, payment  may  be  made  to  the  natural  guardian,  to  be  de- 
termined by  the  laws  and  usages  of  the  tribe. 

While  tlie  laws  and  customs  of  the  various  tribes  of  IndlMis  remabi 
in  force,  guardians  selected  in  accordance  with  such  laws  and 
customs  are  recognized  by  the  United  States  in  making  payments, 
notwithstanding  the  fact  that  the  Indians  had  become  cltiEens  of 
some  State  and  subject  to  the  laws  thereof. 

Assistant  Comptroller  Kitchell  to  the  Secretary  of  the  Interior,  October 
18,  1909: 

You  request  my  decision  of  the  question  stated  in  your 
letter  of  October  12, 1909,  as  follows: 

"The  act  of  March  3,  1909  (35  Stat,  781-805),  provides: 

" '  That  allottees  of  the  Cherokee,  Choctaw,  and  Chickasaw 
nations,  having  remnant  allotments  due  them  of  not  exceed- 
ing $50  in  value,  shall  be  paid  twice  the  value  thereof,  in  lieu 
of  such  allotment,  by  check  from  the  tribal  funds  of  their 
respective  tribes.' 

"These  remnant  allottees  are  now  to  be  paid  in  cash  in 
accordance  with  the  above  provision.  There  are  many  heirs 
of  allottees,  and  approximately  10,000  minors  to  whom  are 
due  amountis  ranging  from  3  cents  to  $50,  most  of  whom  have 
no  legal  guardians.  The  court  costs  for  the  appointm^it  of 
administrators  or  legal  guardians  amount  to  at  least  $10  in 
each  case,  and  the  amounts  due  would  in  very  few  iastanoes 
warrant  this  expenditure. 

"  While  the  payments  are  small  as  to  the  individual,  an 
average  of  only  $3  or  $4,  in  the  aggregate  they  amount  to 
over  $500,000,  excluding  Choctaw  and  Chickasaw  freedmen 
and  Mississippi  Choctaws,  whose  right  to  participate  therein 
is  vet  to  be  determined. 

"  For  the  protection  of  the  disbursing  officers  of  this  de- 
partment it  is  requested  that  you  render  an  opinion  as  to  the 
legality  of  making  these  payments  to  the  persons  who  satisfy 
the  disbursing  officer  that  they  are  entitled  to  receive  the 
money  on  behalf  of  the  minor  or  deceased  allottee,  without 
incurring  the  expense  of  court  proceedings  incident  to  the 
appointment  of  guardians  or  administrators. 
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^  Similar  questions  arcse  as  to  payments  of  heirs  in  the 
matter  of  the  Loyal  Creek  claims.  See  opinion  of  the  At- 
torney-General of  June  24,  1904  (25  Ops.,  163),  and  also 
by  the  Assistant  Comptroller  in  letters  of  May  13,  May  27. 
and  June  18,  1904,  but  as  to  payments  to  representatives  or 
minors  not  having  legal  guaraians,  the  department  knows  of 
no  precedents. '^ 

The  United  States,  in  making  payments  to  Indians  who 
were  minors,  has  long  recognized  the  right  of  the  natural 
guardian,  in  the  absence  of  the  appointment  of  a  legal  guard- 
ian, to  receive  the  moneys  that  might  be  due  sudi  minors, 
and  this  has  been  done  regardless  of  the  fact  that  the  In- 
dians might  have  become  citizens  of  a  State  and  subject  to 
its  laws  (2  Comp.  Dec.,  308). 

The  act  of  March  1,  1901  (31  Stat,  848),  to  confirm  an 
agreement  with  the  Cherokees,  provided,  in  section  13  of 
the  agreement  ratified  by  said  act,  that  allotnoents  of  minors 
might  be  selected  by  the  guardian  or  by  the  father  or  mother, 
if  citizens,  in  the  order  named. 

The  act  of  July  1, 1902  (32  Stat,,  641),  to  ratify  an  agree- 
ment with  the  Choctaw  and  Chickasaw  tribes  of  Indians, 
provided  in  section  70  of  the  agreements  that : 

'^Allotments  mav  be  selected  and  homesteads  designated 
for  minors  by  theiather  or  mother,  if  members,  or  by  guard- 
ians or  curator,  or  curator  or  administrator  having  charge 
of  their  estate,  in  the  order  named.    *    *    *  " 

The  act  of  July  1, 1902  (32  Stat.,  716),  to  ratify  an  agree- 
ment with  the  Cherokee  tribe  of  Indians,  contained  a  like 
provision  to  that  contained  in  section  70  of  the  Choctaw  and 
Chickasaw  agreement  above  quoted. 

The  act  of  April  21,  1904  (33  Stat,  201),  provided  as  to 
a  large  number  of  Indians  mentioned  therein  that  the  interest 
on  shares  of  minors  might  be  paid  to  the  parent  or  legally 
appointed  guardians. 

These  acts  recognize  the  right  of  the  parents  to  act  for 
their  minor  children  in  relation  to  their  tribal  property. 

While  the  laws  and  customs  of  the  various  tribes  of  In- 
dians remained  in  force  guardians  selected  in  accordance 
with  such  laws  and  customs  were  recognised  by  the  United 
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States  in  making  payments  to  Indians  even  though  they 
had  become  citizens  of  some  State  and  subject  to  me  laws 
thereof. 

Your  specific  question  is  stated  as  follows : 

"  For  the  protection  of  the  disbursing  officers  of  this  de- 
partment, it  is  requested  that  you  render  an  opinion  as  to  the 
legality  of  making  these  payments  to  the  persons  who  satisfy 
the  disbursing  officer  that  they  are  entitled  to  receive  the 
money  on  behalf  of  the  minor  or  deceased  allottee,  without 
incurring  the  expense  of  court  proceedings  incident  to  the 
appointment  of  guardians  or  administrators." 

It  has  long  been  the  practice  of  the  United  States  to  make 
payment  of  small  sums  without  the  appointment  of  an  ad- 
ministrator upon  proof  that  the  person  to  whom  payment  is 
made  would^  under  the  laws  of  the  place  of  decedent,  be  en- 
titled to  receive  the  money  in  case  of  an  administration  of 
the  estate.    (2  Comp.  Dec,  347 ;  12  id.,  439.) 

The  same  principles  would  apply  in  the  case  of  the  pay- 
ment of  small  sums  due  to  minor  Indians,  especially  under 
the  well-recognized  practice  of  the  Government  of  paying  the 
shares  of  minor  Indians  in  tribal  funds  to  their  parents  or 
to  such  persons  as  are  recognized  by  the  usuages  of  the  tribe 
as  taking  the  place  of  the  parents  where  they  have  no 
guardians. 

I  am  of  the  opinion  therefore  that  the  disbursing  officer 
would  be  authorized  to  make  payment  of  the  shares  of  minor 
Indians  in  the  cases  stated  in  your  letter  to  the  persons  who 
furnish  evidence  to  him  legally  sufficient  to  prove  that  they 
would  be  entitled  to  receive  the  payment  if  a  guardian  or 
administrator  were  appointed. 

I  am  further  of  the  opinion  that  he  would  be  authorized 
to  accept  such  evidence  in  support  of  this  fact  as  has  hereto- 
fore been  accepted  as  sufficient  to  establish  the  right  of  a 
claimant  to  receive  a  minor's  share  for  and  on  such  minor's 
behalf. 

Where  a  guardian  has  been  appointed,  the  payment  should 
be  made  to  the  legally  appointed  guardian.  Where  thei^  is 
no  legal  guardian,  payment  to  the  natural  guardian,  to  be 
determined  by  the  laws  and  usages  of  the  tribe,  may  be  made. 
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DSTEUOHATIOH  OF  EHLISTICENT  PSUOD. 

Prior  to  the  act  of  August  1, 1894  (28  Stat,  215),  the  period  of  enlist* 
ment  In  the  army  was  five  years,  and  a  soldier,  who  enlisted  be- 
fore said  date  and  was  discharged  at  the  expiration  of  three  years 
and  three  months,  under  the  provisions  of  the  act  of  June  16, 
1880  (26  Stat.,  157),  said  soldier  again  enlisting  several  years 
after  his  discharge,  should  be  mustered  on  the  pay  roll  as  serv- 
ing his  first  enlistment  and  not  his  second. 

The  act  of  June  16,  1890,  supra,  did  not  shorten  the  term  of  enlist- 
ment of  five  years,  but  merely  provided  how  a  soldier  might  be 
released  from  service  before  the  expiration  of  his  enlistment 
period,  and  a  soldier  discharged  under  the  provisions  of  said  act 
is  not  discharged  at  the  termination  of  an  enlistment  period  within 
the  meaning  of  the  act  of  May  11,  1909  (35  Stat,  109). 

AMistant  Comptroller  mtchell  to  ICaJ.  J.  B.  Houston,  paymaster,  IT.  8. 
Army,  October  20,  1909: 

I  have  received  your  communication  of  the  8th  instant 
requesting  my  decision  of  a  question  presented  by  you  as 
follows : 

^'  I  have  the  honor  to  state  that  Sergt  Augustine  Crtiz  is 
mustered  on  the  September  pay  roll  of  the  band  of  the  Third 
Field  Artillery  as  being  in  his  second  enlistment  period.  The 
roll  further  shows: 

"'Previous  service:  November  4,  1891,  to  February  8, 
1895,  three  vears  and  three  months,  band.  Twenty-third  In- 
fantry, discnarged  per  paragraph  4,  Special  Orders,  No.  106, 
October  23,  1894,  under  the  prosrisions  of  General  Orders, 
No.  80,  Adjutant-General's  Office,  1890.' 

"  The  roll  is  now  presented  to  this  office  for  payment. 

"At  the  time  of  this  man's  enlistment  on  November  4, 1891, 
all  enlistments  were  required  to  be  for  the  period  of  five  years 
and  remained  thus  until  the  act  of  August  1,  1894,  making 
the  term  of  enlistment  three  years.  The  act  of  June  16, 
1890,  26  Statutes  at  Large,  isf ,  however,  contained  the  re- 
quirement that: 

"  *At  the  end  of  three  years  from  the  date  of  his  enlistment 
every  soldier  whose  antecedent  service  has  been  faithful 
shall  be  entitled  to  receive  a  furlough  for  three  months,  and 
that  in  time  of  peace  he  shall  at  tne  end  of  such  furlough 
be  entitled  to  receive  his  discharge  upon  his  own  application.' 

"  General  Orders,  No.  80,  Adjutant-General's  Office,  1890, 
embodies  the  provisions  of  this  act.  In  time  of  peace  under 
the  act  of  June  16,  1890,  the  soldier's  term  was  fixed  at  three 
years  and  three  months  contingent  on  two  things  wholly 
within  fhe  soldier's  control,  that  his  service  be  faithful  and 
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that  he  make  application  for  his  discharge.  The  act  of  May 
11,  1908,  provides: 

" '  That  hereafter  any  soldier  honorably  discharged  at  the 
termination  of  his  first  or  any  succeeding  enlistment  period 
who  reenlists  after  the  expiration  of  three  months  shsll  be 
regarded  as  in  his  second  enlistment' 

"  I  respectfully  request  decision  as  to  the  enlistment  period 
in  which  Sergeant  CTruz  is  now  serving." 

You  do  not  state  when  Sergeant  Cruz  last  enlisted,  but 
assmning  that  the  enlistment  in  which  serving  in  the  month 
of  September,  1909,  is  the  only  one  he  had  had  after  his  serv- 
ice from  November  4,  1891,  to  February  3,  1895,  I  am  of 
opinion  that  said  soldier  should  have  been  mustered  on  the 
September,  1909,  pay  roll  as  in  his  first  enlistment  period. 
I  do  not  think  that  his  discharge  on  February  3, 1895,  was  a 
discharge  at  the  termination  of  an  enlistment  period  within 
the  meaning  of  the  provision  of  the  act  of  May  11,  1908  (35 
Stat.,  109),  quoted  by  you.  The  term  of  the  enlistment  of 
November  4,  1891,  was  five  years.  The  act  of  June  16, 1890, 
supra^  did  not  in  my  opinion  shorten  said  term^  but  merely 
provided  how  a  soldier  might  be  released  from  service  under 
an  enlistment  before  it  expired.  The  time  which  the  above- 
named  soldier  served  under  the  enlistment  of  November  4, 
1891,  was  three  years  and  three  months,  but  the  period  for 
which  he  enlisted  was  five  years,  and  to  be  entitled  to  the 
benefits  of  the  act  of  May  11, 1908,  aupra^  he  must  have  been 
honorably  discharged  at  the  expiration  of  such  term. 


finmisBicTioH  OF  AimiTORs  nr  bettlivo  Accomm  of  dis- 

BUBBIHQ  OFFICERS  TO  ALLOW  DEDUCTIOHB  WITHHELD. 

Where  a  contractor  delivers  certain  material  to  the  Isthmian  Canal 
Commission,  and,  after  Inspection  and  approval.  Is  paid  in  full 
for  the  same,  and  thereafter,  because  of  the  fact  that  partial  use 
of  said  material  discloses  that  it  falls  short  of  the  requirements 
and  warranty  as  to  quality,  the  dl^urslng  officer  of  the  commis- 
sion deducts  the  amount  previously  paid  for  the  material  from 
an  amount  due  the  same  contractor  for  other  and  different  ma- 
terials, the  auditor,  in  settling  the  accounts  of  the  di^urslngr 
officer,  has  Jurisdiction  to  allow  or  disallow  vouchers  evidencing 
payments  made  by  such  officer,  but  has  no  Jurisdiction  to  allow 
deductions  withheld  for  which  no  claim  has  been  filed  by  the  con- 
tractor. 
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Seelsloii  liy  OomptroUer  Tneewell,  October  92,  1909: 

The  chairman  of  the  Isthmian  Canal  Commission  appealed 
October  7, 1909,  from  the  action  of  the  Auditor  for  the  War 
Department  in  settlement  No.  588,  dated  Avignst  31,  1909. 

The  record  in  this  case  presents  a  confused  method  of  an 
attempt  to  settle  a  claim.    The  facts  involved  in  brief  are : 

The  disbursing  oflScer  of  the  Canal  Commission,  on  the  6th 
day  of  February,  1908,  paid  to  Motley,  Green  &  Co.  $1,110.70, 
in  settlement  of  a  claim  presented  to  it  by  the  said  company 
for  16  barrels  of  locomotive  black.  The  voucher  for  this 
locomotive  black  upon  its  face  appears  to  have  been  sufficient 
authority  for  the  payment  in  question,  as  the  voucher  shows 
that  the  locomotive  black  had  been  inspected  and  accepted 
and  tiie  other  facts  necessary  to  make  a  legal  voucher. 

It  appears  by  further  facts  that  the  blade  in  question, 
althou^  accepted  by  the  commission  and  partly  used  by  it, 
failed  to  come  up  to  the  requirements  and  warranty  con- 
cerning its  quality  and  characteristics,  as  to  drying,  etc., 
which  fact  induced  the  di^ursing  officer,  when  he  had  occa- 
sion to  make  payments  on  other  claims  and  vouchers  of  Mot- 
ley, Oreen  &  Co.  for  other  and  different  materials,  one  in 
the  sum  of  $457.54^  to  withhold  the  whole  amount,  and  the 
other  in  the  sum  of  $891.28,  and  of  which  he  withheld  $663.16 
and  paid  $238.12,  the  balance  of  said  voucher.  Such  other 
and  further  proceedings  were  had  by  the  auditor,  the  exact 
nature  of  which  are  not  disclosed  by  the  papers,  that  the 
auditor,  on  the  81st  day  of  August,  1909,  made  the  settle- 
ment appealed  from  cm  a  claim  whidi  he  asserts  in  said  set- 
tlement was  before  him  in  favor  of  Motley,  Green  &  Co. 

So  far  as  I  am  advised  no  claim  whatever  was  presented 
to  him  for  settlement  by  Motley,  Green  &  Co.,  or  by  anyone 
in  their  behalf,  for  the  price  of  the  other  materials,  or  if  it 
were  presented  the  auditor,  by  the  settlement  in  question,  did 
not  settle  it,  but  I  presume  the  disbursing  officer  of  the  com- 
misflien,  either  through  his  vouchers  or  otherwise,  made  the 
auditor  acquainted  with  the  fotegcAihg  stat^nent  of  facts 
relative  to  his  having  paid  the  said  daim  of  Motley,  Green 
A  Co.,  of  (I^IO-'^O,  as  af<»'esaid,  tos  the  black  in  question, 
and  having  retained  from  the  two  last-named  vouchers  the 
amounts  heretofore  set  out,  being  the  amount  he  had  hereto- 
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fore  paid  the  said  Motley,  Green  &  Co.  on  their  claim  for 
the  locomotive  black.  The  settlement  in  question  is  in  the 
following  language: 

"  I  certify  that  I  have  examined  and  settled  the  claim  of 
Motley,  Green  &  Company,  and  find  that  there  is  due  from 
the  United  States  the  sum  of  one  thousand  one  hundred  and 
ten  dollars  and  seventy  cents  ($1,110.70)  for  the  value  of 
fifteen  barrels  of  locomotive  black,  766  gallons,  at  $1.45  per 
gallon,  furnished  the  Isthmian  Canal  Commission  under 
W.  O.  8385,  amounting  to  $1,110.70,  paid  in  V.  58,  February, 
1908,  account  of  James  G.  Jester,  D.  O.,  I.  C  C,  and  after- 
wards deducted  in  V.  947,  February,  1909,  in  the  sum  of 
$457.54,  W.  O.  15551,  and  V.  948,  February,  1909,  in  the  sum 
of  $653.16,  W.  O.  15110.  which  deductions  are  now  allowed. 
Appropriation:  ^Miscellaneous  material  purchases,  etc.,  on 
Isthmus,  Isthmian  Canal.'  Payable  as  follows:  Motley, 
Green  &  Company,  66-68  Broad  street,  New  York,  N.  Y.'' 

This  certificate  is  a  novel  one  to  say  the  least  Motley, 
Green  &  Co.  had  been  fully  paid  by  the  disbursing  officer 
the  said  sum  of  $1,110.70,  the  amount  allowed  in  this  settle- 
ment, the  contract  price  of  the  locomotive  black,  as  herein- 
before set  out,  on  the  6th  day  of  February,  1908.  There  was 
no  claim  pending  before  the  auditor  in  favor  of  Motley, 
Green  &  Co.,  on  account  of  their  sale  to  the  commission  for 
the  locomotive  black,  it  already  having  been  fully  paid  by 
the  disbursing  officer,  nor  was  there  or  could  there  have  been 
pending  before  the  auditor  any  matter  over  which  he  had 
jurisdiction  on  any  qu^ion  relative  to  payments  the  disburs- 
ing officer  had  refused  to  make  to  Motley,  Green  &  Co.  on 
the  two  other  vouchers  heretofore  referred  to  and  which  the 
disbursing  officer  retained  in  order  to  make  the  commission 
whole  because  of  his^  prior  payment  of  the  voucher  for  the 
locomotive  black. 

The  auditor,  in  the  settlement  of  the  accounts  of  a  dis- 
bursing officer  has  jurisdiction  to  allow  or  disallow  vouchers 
evidencing  payments  made  by  a  disbursing  officer,  but  no 
jurisdiction  to  allow,  as  he  calls  it  in  his  settlement,  deduc- 
tions which  a  disbursing  officer  has  made  in  paying  a  claim. 
Such  action  of  a  disbursing  officer  amounts  to  no  more  than 
a  refusal  to  pay  the  amount  withheld,  leaving  the  claimant 
to  file  his  claim  for  the  amount  so  withheld  with  the  proper 
auditor.     Such  withholding  does  not  appear  and  can  not 
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appear  in  the  accounts  of  a  disbursing  officer  which  the 
auditor  is  called  upon  to  settle  in  any  other  sense  than  that 
the  disbursing  officer  did  not  make  payment.  The  auditor 
settles  the  accounts  of  a  disbursing  officer  representing  ac- 
counts which  he  has  paid  and  is  asking  credit  for,  but  not 
accounts  which  he  has  not  paid  and  where  no  credit  is  asked. 

The  commission,  on  September  3,  1909,  requested  the  Sec- 
retary of  .the  Treasury  not  to  issue  a  warrant  on  this  settle- 
ment in  favor  of  Motley,  Green  &  Co.  It  is  difficult  to  be- 
lieve that  the  auditor  intended  that  the  warrant  should  be 
issued  to  Motley,  Green  &,  Co.  for  the  said  sum  of  $1,110.70. 

It  is  difficult  to  determine  just  what  the  auditor  intended 
by  this  settlement.  On  its  face  he  allows  Motley,  Green  & 
Co.  the  full  amount  of  a  claim  it  had  already  been  paid  in 
fulL  It  is  possible  he  intended  to  do  this  for  the  reason  that 
the  disbursing  officer  had  withheld  this  exact  amount  on  two 
other  claims,  and  this  is  his  meaning  in  the  latter  part  of 
the  certificate,  where  he  says  he  allows  the  deductions  set  out 
therein.  Why  should  he  allow  to  Motley,  Green  &  Co.  a 
sum  which  the  disbursing  officer  had  refused  to  pay  on  ap- 
parently legitimate  claims  on  a  claim  Motley,  Green  &  Co. 
was  not  asserting  and  which  it  had  fully  been  paid?  If  the 
amounts  so  deducted  are  allowed  to  Motley,  Green  &  Co.,  it 
should  be  allowed  them  on  a  claim  properly  presented  by 
th^n  and  for  the  articles  that  go  to  make  up  these  amounts. 

It  ai^>ears  from  this  settlement  of  the  auditor  and  the 
papers  before  me  that  Motley,  Green  &  Co.  had  and  has  two 
separate  and  distinct  claims  for  materials  furnished  the 
Canal  Commission,  different  and  other  than  the  claim  it  had 
for  the  15  barrels  of  locomotive  black,  the  latter  two  claims 
aggregating  more  than  its  claim  for  said  loccHnotive  black, 
and  which  claims  were  recognized  by  the  disbursing  officer 
of  the  commission  as  valid  claims,  he  paying  said  Motley, 
Green  &  Co.  the  amounts  thereof,  after  deducting  the  amount 
which  he  had  paid  them  on  account  of  the  15  barrels  of  loco- 
motive black. 

If  such  actiou  by  the  disbursing  officer  is  not  satisfactory 
to  Motley,  Green  &  Co.,  it  has  the  right  to  submit  to  the 
auditor  in  full  its  two  claims,  on  which  the  amounts  paid 
them  by  the  disbursing  officer  will  no  doubt  be  credited,  and 
then  the  auditor  will  have  a  claim  before  him  by  Motley, 
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Green  &  Co.,  and  Motley,  Green  &  Co.  will  have  its  day  in 
court,  and  the  question  of  whether  the  Government  has  a 
valid  set-off  in  any  amount  against  said  claims  on  account 
of  said  payment  to  them  in  full  for  the  15  barrels  of  locomo- 
tive black  can  be  settled  and  determined  by  the  auditor.  If 
he  finds  that  there  is  such  a  set-off,  he  can  properly  and 
legally  determine  the  amount  thereof,  certifying  the  amount 
legally  due  said  Motley,  Green  &  Co.  on  account  of  its  two 
claims,  and  that  such  sum  so  found  due  is  subject  to  be  set 
off  in  the  amount  which  he  may  find  the  Government  has 
been  damaged  by  reason  of  the  breach  of  warranty  as  to  the 
locomotive  black,  if  it  has  been  damaged,  and  proceed  to 
notify  the  Secretary  of  the  Treasury  of  his  said  findings  in 
order  that  the  Secretary  may  proceed,  under  the  provisions 
of  the  act  of  March  3,  1875  (18  Stat.,  p.  481),  to  ascertain 
whether  Motley,  Green  &  Co.  will  assent  to  such  set-off,  and 
if  they  refuse  to  so  assent  to  proceed  in  accordance  with 
said  act. 

It  is  not  improper  for  me  to  state  in  this  connection  that 
the  commission  claims  that  it  has  been  damaged  in  half  the 
amount  of  the  contract  price  of  the  15  barrels  of  locomotive 
black,  on  account  of  its  claimed  breach  of  warranty  concern- 
ing the  same. 

The  action  of  the  auditor  in  allowing  to  Motley,  Green  & 
Co.  by  the  certificate  the  sum  of  $1,110.70,  as  therein  stated, 
is  overruled  and  a  certificate  of  difference  will  issue  accord- 
ingly. 

The  statement  of  the  auditor  therein,  that  he  allows  the 
deductions  made  by  said  disbursing  officer  on  the  claims 
therein  named,  is  of  no  effect  because  they  are  not  before  the 
auditor,  and  he  had  no  jurisdiction  to  allow  or  disallow  such 
want  of  payments  by  the  disbursing  officer,  and  such  state- 
ment is  without  legal  force  or  effect. 


APPOIHTKEirT  OF  THE  SAKE  PEE80H  AS  CLERK  OF  COimT  AT 
THE  SEVERAL  PLAGES  OF  HOLDLErO  COUBT  IH  THE  EA8TSRH 
DISTRICT  OF  XENTTTCHY. 

Legislation  as  to  appointment  of  clerks  of  United  States  courts  in  Ken- 
tucky, previous  and  subsequent  to  the  dMslon  of  the  State  into 
eastern  and  western  districts,  forms  an  exception  to  the  general 
law  and  practice  governing  federal  court  clerks. 
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The  laws  applicable  to  and  governiug  the  appointiaent  of  clerks  of 
the  United  States  circuit  court  for  the  eastern  district  of  Ken- 
tuclcy  provide  tor  the  appointment  of  a  clerk  at  each  place  of 
holding  court  in  said  district,  thus  creating  as  many  offices  of 
clerk  of  the  court  as  there  are  places  of  holding  the  court,  but 
do  not  necessitate  the  appointment  of  a  separate  person  to  each 
of  those  offices  when,  in  the  discretion  of  the  judges,  the  public 
interests  are  l>est  subseryed  by  the  appointment  of  the  same  per- 
son to  two  or  more  of  said  offices. 

Under  said  l^islation,  and  the  previous  construction  given  thereto, 
when  the  same  person  has  been  appointed  to  and  aiwlifl^  &s  clerk 
of  the  United  States  circuit  court  for  the  eastern  district  of  Ken- 
tucky at  five  different  places  of  holding  said  court,  said  clerk,  in 
contemplation  of  law,  is  not  holding  a  single  office,  but  is  the  in- 
comb^it  of  as  many  separate  and  independent  offices  as  clerk  of 
said  court  as  there  are  places  of  holding  court,  at  which  places 
he  has  been  appointed  clerk. 

Under  section  828  of  the  Revised  Statutes,  mileage  is  only  allowed  to 
a  cterfc  of  the  court  for  traveling  ftom  his  official  residence  to 
the  place  of  boUling  court,  and  therefore,  as  under  the  circum- 
stances of  this  case,  where  he  holds  office  in  the  same  maimer  as 
though  he  were  five  individuals,  and  consequently,  where  his  offir 
cial  residence  must,  in  contemplation  oj  law,  he  at  each  place 
where  court  is  held  to  which  he  was  duly  appointed,  such  clerk 
is  not  entitled  to  mileage,  no  travel  being  necessarily  performed 
under  the  law  in  attending  upon  his  courts. 

]>ecJI«ion  by  Comptroller  Xraoewell,  Ootober  98,  1809: 

Hie  Attorney-General  appealed,  September  2,  1909,  from 
the  action  of  the  Auditor  for  the  State  and  other  Depart- 
ments in  the  settlement  of  certain  accounts  of  Joseph  C. 
Finnell,  clerk,  United  States  circuit  court,  eastern  district  of 
Kentucky,  at  London,  Richmond,  Catlettsburg,  and  Jackson, 
and  has  requested  that  mileage  allowed  therein  be  now  dis- 
allowed and  recharged,  if  in  my  opinion  said  mileage  was 
improperly  charged  and  allowed. 

The  accounts  involved,  the  items  of  mileage,  and  the  dates 
of  settlements,  are  as  follows : 

"  Circuit  Court,  Catlettsburg,  quarter  ending  December  31, 
1908.  Travel  from  Covington  to  Catlettsburg  and  return, 
300  miles,  at  5  cents  per  mile,  $15.  Certificate  No.  8279. 
Settled,  February  20,  1909. 

"  Circuit  Court,  London,  Ky.,  quarter  ending  December  31, 
1908.  Travel  from  Covington  to  London  and  return,  340 
miles,  at  5  cents  per  mile,  $17.  Certificate  No.  8316.  Set- 
tled, February  25,  1909. 
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"  Circuit  Ck)urt,  Richmond,  Ky.,  quarter  ending  December 
31,  1908.  Travel  from  Covington  to  Richmond  and  return, 
234  miles,  at  5  cents  per  mile,  $11.70.  Certificate  No.  8281. 
Settled,  February  19,  1909. 

"  Circuit  Court,  Jackson,  Ky.,  quarter  ending  March  31, 
1909.  Travel  from  Covington  to  Jackson  and  return,  338 
miles,  at  5  cents  per  mile,  $16.80.  Certificate  No.  9606.  Set- 
tled, June  6,  1909. 

"  Circuit  Court,  Richmond,  Ky.,  (quarter  ending  March  31, 
1909.  Travel  from  Covington  to  Richmond  and  return,  234 
miles,  at  5  cents  per  mile,  $11.70.  Certificate  No.  9595.  Set- 
tled, June  4,  1909. 

"Circuit  Court,  Jackson,  Ky.  (supplemental  account), 
quarter  ending  September  30,  1908.  Travel  from  Covington 
to  Jackson  and  return,  338  miles,  at  5  cents  per  mile,  $16.80. 
Certificate  No.  9614.    Settled,  June  7,  1909.'^ 

The  Attorney-General  states  that  the  Department  of  Jus- 
tice, "  overlooking  the  fact  that  Mr.  Finnell  is  a  separate  and 
independent  clerk  at  each  of  said  places,"  failed  to  deduct  the 
above  mileage  charged  in  traveling  from  his  place  of  actual 
residence,  Covington,  to  the  above-mentioned  places  of  hold- 
ing court  and  returning  therefrom,  and  says  further : 

"  In  a  decision  rendered  March  17,  1902  (20  MS.  Comp. 
Dec.,  995),  you  held  that  the  offices  of  clerk.  United  States 
courts,  at  the  several  places  of  holding  court  in  the  eastern 
district  of  Kentucky,  although  held  by  the  same  person,  were 
each  separate  and  independent.  Mr.  Finnell,  the  clerk  at  five 
of  the  several  places  and  under  as  many  separate  bonds,  must 
therefore  be  a  separate  and  independent  clerk  with  an  official 
residence  at  each  of  said  places.  The  travel  contemplated  in 
section  828,  Revised  Statutes,  is  travel  from  the  clerlrs  o-fficial 
residence  ('  from  the  office  of  the  clerk,  where  he  is  required 
to  reside '),  and  not  from  his  acttml  residence^  to  the  place  of 
holding  any  court.  There  being  as  many  official  residences 
as  there  are  places  of  holding  court  in  the  eastern  district  of 
Kentucky,  it  is  believed  the  clerks  in  that  district  are  not  en- 
titled to  mileage  in  traveling  from  places  of  actual  residence 
to  the  various  official  residences." 

Mr.  Finnell,  to  whom  a  copy  of  the  Attorney-General's 
letter  was  forwarded  by  this  office  for  the  purpose  of  giving 
him  an  opportunity  to  submit  any  statement  he  might  care 
to  make  in  regard  to  the  point  at  issue,  says,  among  other 
things: 

"  If  I  am  a  separate  and  independent  clerk  at  each  place 
of  holding  court,  I  readily  admit  that  I  am  not  entitled  to 
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mileage  in  traveling  from  one  place  to  the  other,  but  if  such 
be  the  case  I  am  entitled  to  claim  emoluments  from  each 
court  to  the  extent  of  the  maximum  allowed  by  law,  irre- 
spective of  each  and  every  other  court." 

The  question  therefore  is,  whether  Mr.  Finnell,  as  clerk  of 
the  United  States  circuit  court  for  the  eastern  district  of 
Kentucky  at  Covington,  Richmond,  London,  Catlettsburg, 
and  Jackson,  is  holding  a  single  office  or,  on  the  other  hand, 
whether  in  contemplation  of  law  he  is  the  incumbent  of  as 
many  separate  and  independent  offices  as  clerk  of  said  court 
as  there  are  places  of  holding  the  court  in  the  said  district. 

The  proper  solution  of  this  question  will  determine  and  fix 
the  nature  and  amount  of  his  compensation  and  allowances. 
If  he  is  holding  but  one  office  as  clerk  of  the  circuit  court, 
and  is  compelled  to  travel  from  Covington,  one  of  the  places 
where  court  is  held  and  where  his  office  is  located,  to  other 
places  in  the  same  district  where  terms  of  his  court  are  re- 
quired to  be  held  by  law,  he  would  be  entitled  to  mileage,  as 
provided  in  paragraph  18  of  section  828,  Revised  Statutes, 
to  wit: 

"  For  traveling  from  the  office  of  the  clerk,  where  he  is 
required  to  reside,  to  the  place  of  holding  any  court  required 
by  law  to  be  held,  five  cents  a  mile  for  going  and  five  cents 
a  mile  for  returning.    *    *    *  " 

If  he  is  holding  five  separate  and  independent  offices  under 
the  law,  with  an  official  residence  within  contemplation  of 
law  at  each  town  where  he  was  appointed  clerk  and  where 
court  is  held,  it  would  seem  to  follow  that  he  would  not  be 
entitled  to  mileage,  for  it  can  hardly  be  contended  that  he 
would  be  entitled  to  allowances  in  excess  of  the  total  which 
five  separate  persons  might  claim,  were  such  number  of  per- 
sons legally  appointed  to  the  five  offices.  It  is  obvious  that  if 
five  separate  clerks  could  be  legally  appointed  and  hold 
office  no  claim  for  mileage  would  or  could  arise,  for  the 
reason  that  no  travel  would  be  performed,  the  official  resi- 
dence of  each  such  officer  being  located  at  the  same  place 
where  the  terms  of  his  particular  court  were  held. 

The  law  on  the  subject  of  the  appointment  of  clerks  of 
the  United  States  courts  in  Kentucky,  and  the  contempora- 
neous construction  given  thereto  by  the  federal  judges  as 
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evidenced  by  their  appointments  of  clerks  in  that  district 
and  in  the  easleum  aiid  western  districts  of  that  State  subse- 
quently to  the  diviaon  of  the  State  into  two  districts,  as 
well  as  the  practice  of  the  Department  of  Justice  and  the 
accounting  officers  of  the  Treasury  in  the  settlement  of  derks^ 
accounts  in  that  State,  prove  a  remarkable  exception  to  the 
general  law  and  practice  relating  to  and  govenung  fadbcal 
court  clerks* 

It  is  therefore  proper  here  to  trace  briefly  the  hijetory  of 
the  legislation  on  this  subject  in  so  far  as  it  beturs  ntttenally 
upon  the  question  now  to  be  decided. 

Section  555,  Seviaed  Statutes,  provides  that: 

^'A  clerk  shall  be  appointed  for  eadi  district  court  by  the 
judge  thereof,  except  m  cases  otherwise  provided  by  law/' 

Section  619  provides  similarly  for  the  appointment  of  a 
clerk  for  each  circuit  court 
Section  557,  Revised  Statutes,  provides : 

^^In  the  district  of  Kentucky  a  olerk  of  the  district  court 
shall  be  appointed  at  ^ch  place  of  holding  the  court,  in  the 
same  manner  and  subject  to  the  same  duties  and  responsi- 
bilities which  are^  or  may  be,  provided  concerning  clerks  in 
independent  districts.'' 

Section  620,  Revised  Statutes,  provides : 

"In  the  district  of  Kentucky  a  clerk  of  the  circuit  court 
shall  be  appointed  at  each  place  of  balding  the  court,  in  the 
same  manner  and  subject  to  the  same  duties  and  responsibili- 
ties which  are  or  may  be  provided  for  clerks  in  independent 
districts." 

The  last  two  sections,  657  and  620,  were  taken  from  the 
act  of  May  15,  1862  (12  Stat.,  387),  section  7  of  which  pro- 
vides: 

^'And  be  it  further  enacted^  That  a  clerk  shall  be  appointed 
at  every  place  of  holding  circuit  and  district  courts  for  the 
district  or  Kentucky,  in  like  manner  and  subject  to  the  same 
duties  and  responsibilities  that  other  clerks  are  subject  to 
in  other  independent  districts ;  the  deputy  clerks  at  Coving- 
ton, Louisville,  and  Paducah  shall  perform  the  duties  of  the 
offices^  respectively,  till  clerks  are  duly  appointed  and 
qualified." 

Before  the  passage  of  this  act  there  was  only  one  clerk 
for  the  district  of  Kentucky,  who  had  his  office  presumably 
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at  Frankfort,  and  there  were  deputy  clerks  at  Covington, 
Louisville,  and  Paducah.  It  seems  that  Congress  meant  to 
create  separate  and  independent  clerkships  at  each  of  the 
places,  Covington,  Louisville,  and  Paducah,  in  lieu  of  the 
deputy  clerks  at  those  places. 

Section  9  of  said  act  is  carried  into  the  Eevised  Statutes 
as  section  745  as  follows : 

"  Sec.  745.  In  the  district  of  Kentuclty  the  clerks  of  the 
circuit  and  district  courts,  respectively,  upon  issuing  original 
process  in  a  civil  action,  shall  make  it  returnable  to  the  court 
nearest  to  the  county  of  the  residence  of  the  defendant,  or 
of  that  defendant  whose  county  is  nearest  a  court,  if  he  have 
information  sufficient,  and  shall  immediately,  upon  payment 
by  the  plaintiff  of  his  fees  accrued,  send  the  papers  filed  to 
the  clerk  of  the  court  to  which  the  process  is  made  return- 
able ;  and  whenever  the  process  is  not  thus  made  returnable, 
any  defendant  may,  upon  motion  on  or  before  the  calling  of 
the  cause,  have  it  transferred  to  the  court  to  which  it  should 
have  been  sent  had  the  clerk  known  the  residence  of  the  de- 
fendant when  the  action  was  brought." 

Sections  572  and  658,  Revised  Statutes,  provide  that  in 
Kentucky  terms  of  the  district  and  circuit  courts,  respec- 
tively, should  be  held  at  certain  times  at  Covington,  Louis- 
ville, Frankfort,  and  Paducah. 

The  next  legislation  relating  to  the  United  States  courts  in 
Kentucky  is  the  act  of  July  1,  1879  (21  Stat.,  45),  which 
changed  the  dates  of  holding  the  terms  at  Paducah,  but  made 
no  other  change. 

The  act  of  August  8,  1888  (25  Stat.,  389),  created  what  is 
known  as  the  "  Owensboro  division  "  of  said  district,  pro- 
viding for  regular  terms  of  the  circuit  and  district  courts 
to  be  held  in  that  city,  and  further : 

"  That  in  and  for  said  division  the  clerk  of  the  said  dis- 
trict, at  Louisville,  shall  appoint  a  deputy  who  shall  reside 
at  Owensborou^h,  ♦  *  *  and  he  may  require  bond  of 
said  deputy  to  himself  ♦  ♦  ♦  and  said  deputy  shall  keep 
and  preserve  the  records  of  the  court  at  Owensborough ;  issue 
all  writs  •  ♦  ♦  and  perform  all  other  duties  devolved 
upon  his  principal." 

By  the  act  of  February  12,  1901  (31  Stat.,  781),  the  dis- 
trict of  Kentucky  was  divided  into  two  judicial  districts, 
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namely,  the  western  and  the  eastern,  and  said  act  provided 
that  regular  terms  of  the  circuit  and  district  courts  should 
be  held  in  the  western  district  at  Louisville,  Owensboro, 
Paducah,  and  Bowling  Green,  and  in  the  eastern  district  at 
Frankfort,  Covington,  Richmond,  and  London.  Section 
7  of  this  act  reads  as  follows : 

"  Sec.  7.  That  the  office  of  marshal  and  district  attorney 
in  each  of  said  districts,  deputy  marshals  and  assistant  dis- 
trict attorneys,  and  all  other  officers  authorized  by  law  and 
made  necessary  by  the  creation  of  said  two  districts  and  the 
provisions  of  this  act,  and  all  vacancies  created  thereby  in 
either  of  said  districts  as  constituted  by  this  act,  shall  be 
filled  in  the  manner  provided  bv  existing  law.  The  salaries, 
pay,  fees,  and  allowances  of  the  judges,  district  attorneys, 
marshals,  clerks,  and  other  officers  in  said  districts,  until 
changed  under  the  provisions  of  existing  law,  shall  be  the 
same,  respectively,  as  now  fixed  by  law  for  such  officers  in  the 
judicial  district  of  Kentucky  as  heretofore  constituted." 

Section  11  of  this  act  provides  that  nothing  in  the  act 
should  be  construed  as  repealing  the  act  of  August  8,  1888, 
supra^  creating  the  "  Owensboro  division." 

By  the  act  of  March  10,  1902  (32  Stat.,  58),  an  additional 
place  of  holding  the  United  States  courts  in  the  eastern  dis- 
trict of  Kentucky  was  provided  for,  viz,  Catlettsburg,  and 
still  later  by  the  act  of  May  22, 1908  (35  Stat,  182),  Jackson 
was  named  as  a  place  where  regular  terms  of  the  courts 
should  be  held  in  said  eastern  district.  These  acts  were  en- 
titled, respectively,  "  An  act  establishing  a  United  States 
court  at  Catlettsburg,"  and  "An  act  to  establish  a  United 
States  court  at  Jackson." 

It  will  be  seen  that  under  the  provisions  of  section  557, 
Revised  Statutes,  quoted  above,  a  clerk  of  the  United  States 
district  court  could  be  legally  appointed  at  each  place  of 
holding  said  court  in  the  judicial  district  of  Kentucky,  and 
by  the  express  language  of  section  620,  Eevised  Statutes, 
also  quoted  above,  a  clerk  of  the  United  States  circuit  court 
could  likewise  be  appointed  in  said  district  at  each  place  of 
holding  the  circuit  court,  those  sections  imposing  upon  the 
appointees  the  "  same  duties  and  responsibilities  which  are, 
or  may  be,  provided  concerning  (for)  clerks  in  independent 
districts.^^ 
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It  will  be  noted  that  there  is  nothing  in  the  subsequent 
legislation  which  directly,  or  by  necessary  implication,  re- 
peals those  sections,  consequently  they  stand  to-day  in  full 
force  and  effect  to  the  same  extent  that  they  did  upon  the 
adoption  of  the  Revised  Statutes,  and  being  in  the  nature  of 
permanent  and  prospective  legislation  governing  the  ap- 
pointment of  clerks  of  the  United  States  courts  in  Kentucky, 
extend  and  apply  to  additional  places  where,  subsequently, 
C<Higress  has  seen  fit  to  establish  United  States  courts  in  the 
State  of  Kentucky,  with  the  single  exception  of  the  court 
held  at  Owensboro,  where  it  was  provided  by  the  act  of 
August  8,  1888,  supra^  that  the  clerk  at  Louisville  should  be 
the  clerk  at  Owensboro  with  a  deputy  at  the  latter  place. 
This  legislation  regarding  the  "  Owensboro  division  "  is  im- 
portant as  showing  that  Congress  intended  it  to  be  an  ex- 
ception to  the  rule  in  Kentucky,  this  fact  being  carefully 
guarded  in  the  act  of  February  12,  1901,  supra^  dividing 
Kentucky  into  two  districts,  by  an  express  provision  to  the 
effect  that  the  former  legislation  as  to  the  "  Owensboro  divi- 
sion ''  was  not  repealed. 

Section  7  of  the  act  of  February  12,  1901,  above  quoted, 
seems  to  show  an  intention  on  the  part  of  Congress  that  the 
judicial  officers  made  necessary  by  the  creation  of  the  east- 
em  district  and  by  the  provision  for  additional  places  of 
holding  court  should  be  appointed  "  in  the  manner  provided 
by  existing  law,"  that  is,  the  law  relating  to  Kentucky,  and 
further  that  the  compensation  and  allowances  payable  to 
such  officers  should  be  "  the  same,  respectively,  as  now  fixed 
by  law  for  such  officers  in  the  judicial  district  of  Kentucky 
as  heretofore  constituted." 

At  the  time  of  the  passage  of  the  act  of  February  12, 1901, 
supra^  there  were  four  different  individuals  acting  as  clerks, 
each  of  whom  was  clerk  of  the  circuit  and  of  the  district 
court  at  the  place  where  he  was  appointed  and  where  regu- 
lar terms  of  said  courts  were  held,  the  clerk  at  Louisville 
being  also  the  clerk  at  Owensboro,  as  noted  above.  The  ap- 
pointment of  these  four  persons  shows  the  construction 
placed  upon  sections  557  and  620,  Revised  Statutes,  by  the 
judges  at  the  time,  and  so  far  as  I  know  the  validity  of  those 
appointments  was  never  questioned. 
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After  the  creation  of  two  districts  in  Kentucky  in  1901, 
W.  G.  Chapman,  now  deceased,  who  had  been  clerk  of  both 
courts  at  Frankfort  was  reappointed  at  that  place,  and  Mr. 
Finnell,  who  had  been  clerk  of  both  courts  at  Covington,  was 
reappointed  at  the  latter  place,  and  also  appointed  clerk  of 
both  courts  at  Richmond,  and  at  London,  and  later  (act  of 
March  10,  1902,  supra)  at  Catlettsburg,  and  still  later  (act 
of  May  22,  1908,  svpra)  at  Jackson. 

I  think  it  will  be  conceded  in  view  of  the  above  legislation 
that  a  clerk  of  the  circuit  court  and  a  clerk  of  the  district 
court  can  be  legally  appointed  in  the  eastern  district  of  Ken- 
tucky at  Covington,  at  Richmond,  at  London,  at  Catletts- 
burg, and  at  Jackson,  and  that  each  appointment  when  so 
made  is  to  a  separate,  distinct,  and  independent  office  en- 
titling the  incumbent  thereof  to  the  same  pay  and  allowances 
as  if  the  places  named  were  in  diflFerent  judicial  districts. 

This  brings  us  to  a  consideration  of  the  validity  of  the 
appointment  of  the  same  person  to  these  different  offices,  or, 
in  other  words,  is  Mr.  Finnell  the  legal  incumbent  at  the 
five  places  named  of  the  separate  clerkships?  This  phase 
of  the  question  was  before  me  on  March  17,  1902  (20  MS. 
Comp.  Dec,  995),  and  at  that  time  I  considered  the  validity 
of  his  aj^pointment  at  three  of  the  five  places  named  above, 
he  having  been  subsequently  appointed  at  the  other  two 
places,  and  said: 

"  These  sections  557  and  620  constitute  exceptions  to  the 
general  rule,  but  it  does  not  seem  unreasonable  to  hold  that 
these  exceptions  go  to  the  office  rather  than  to  the  incumbent. 
It  seems  to  me  that  Congress  intended  that  instead  of  one 
office  of  clerk  for  the  entire  district,  as  is  the  general  rule, 
there  should  be  a  separate  and  independent  omce  at  each 
place  of  holding  court,  leaving  it  to  the  judges  to  determine 
whether  or  not  the  public  interests  required  a  separate  ap- 
pointee for  each  office,  or  whether  those  interests  would  be 
best  subserved  by  filling  two  or  more  of  said  offices  with  the 
same  person,  otherwise  it  seems  to  me,  apt  words,  indicating 
an  intention  that  a  separate  person  should  be  appointed  at 
each  place,  would  have  been  used,  as  was  done  with  reference 
to  the  western  district  of  North  Carolina,  section  621,  the 
western  district  of  Virginia,  section  622,  and  the  western 
district  of  Wisconsin,  section  623,  Revised  Statutes. 

"It  is  not  contrary  to  law  nor. against  public  policy  that 
the  same  person,  under  certain  limitations,  may  hold  two  or 
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more  public  offices  at  the  same  time,  and  none  of  the  limita- 
tions referred  to  appearing  here  I  hold  that  the  appoint- 
ments of  Mr.  Finnell  as  clerK  of  the  United  States  circuit  and 
district  courts  for  the  eastern  district  of  Kentucky  at  Cov- 
ington, Richmond,  and  London  are  valid,  and  that  he  is  en- 
titled to  the  fees  provided  by  law  for  exercising  and  dis- 
charging the  duties  of  those  offices.'' 

The  above  opinion  I  believe  to  be  sound  and  in  accord  with 
the  legislation  upon  this  subject  as  set  forth  herein,  and 
while  it  is  admitted  to  be  an  exceptional  and  rather  remark- 
able case  where  the  same  person  is  appointed  to  and  holds 
five  separate  office^  as  clerk  of  the  United  States  circuit 
court,  and  a  like  number  as  clerk  of  the  United  States  dis- 
trict court,  still  I  see  no  other  alternative  than  to  give  eflFect 
to  the  law  as  I  find  it,  and  to  decide  that  Mr.  Finnell'^5 
appointments  are  valid.  My  previous  decision  was  rendered 
more  than  seven  years  ago,  its  scope  and  effect  being  thor- 
oughly understood  by  all  concerned,  yet  it  is  noted  that  both 
Congress  in  "  establishing  a  United  States  court  at  Jackson  " 
and  the  federal  judges  in  subsequently  appointing  Mr.  Fin- 
nell at  Catlettsburg  and  Jackson  seem  to  have  accepted  that 
decision  as  being  a  correct  interpretation  of  the  law  on  the 
subject. 

The  foregoing  leads  to  the  conclusion  that  Mr.  Finnell  is, 
at  each  place  where  court  is  held  and  where  he  was  appointed 
and  gave  bond,  holding  a  separate  office  as  clerk  of  the 
United  States  circuit  court  in  the  same  manner  as  though 
he  were  five  individuals,  and  this  being  so,  his  o-fficial  resi- 
dence must  in  contemplation  of  law  he  at  each  place  where 
court  is  held  to  which  he  was  duly  appointed^  consequently 
no  travel  for  which  the  United  States  is  liable  to  reimburse 
him  is  made  in  attending  upon  his  courts.  Mileage  here  is 
regarded  not  as  a  fee,  but  as  a  commutation  of  traveling 
expenses.  (Smith  v.  United  States^  158  U.  S.,  34G ;  1  Comp. 
Dec.,  631;  5  id.,  99;  12  id.,  363.)  If  different  individuals 
held  these  offices  no  mileage  would  be  payable,  as  the  expense, 
if  any,  of  each  officer  in  getting  to  his  official  residence  would 
be  of  a  personal  or  private  character,  and  where  the  same 
person  holds  the  different  offices  he  is  certainly  not  entitled 
in  law  or  in  reason  to  allowances  greater  than  different  indi- 
vidual officers  would  be. 
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The  action  of  the  auditor  in  allowing  mileage  to  Mr. 
Finnell  is  therefore  reversed,  and  said  mileage  charges  are 
now  disallowed  and  will  be  recharged  to  him. 

It  may  be  added  that  Mr.  Finnell  in  his  letter  to  the 
comptroller  seems  to  be  under  the  impression  that  the  auditor 
in  the  settlement  of  his  fee  accounts  for  the  June  quarter, 
1908,  disallowed  an  amount  claimed  (fees)  in  excess  of  a 
single  maximum  in  each  of  two  courts,  all  accounts  having 
been  combined  for  that  purpose.  In  this  Mr.  Finnell  is  ap- 
parently mistaken.  I  am  informed,  upon  inquiry  at  the 
auditor's  office,  that  while  it  is  true  a  certain  amount  was 
suspended  in  that  settlement  as  being  in  excess  of  a  sum  equal 
to  two  maximums,  all  accounts  being  considered,  it  was  sub- 
sequently allowed  and  is  now  awaiting  a  deficiency  appro- 
priation for  its  payment. 


PAY  OF  XIDSHIPHEK  APTER  GRADTTATION. 

Midshipmen  who  have  completed  the  prescribed  course  of  study  at 
the  United  States  Naval  Academy  and  have  passed  the  required 
examinations  preparatory  to  the  two  years*  course  afloat  are 
entitled  to  pay  at  the  rate  of  $1,400  per  annum,  under  the  act 
of  May  13,  1908  (35  Stat.,  128),  from  the  date  of  their  graduation, 
notwithstanding  the  fact  that  their  diplomas  may  have  been  with- 
held for  a  time  as  a  disciplinary  measure  and  were  deUvered 
subsequent  to,  but  as  of  the  date  of,  graduation. 

Assistant  Comptroller  Kltchell  to  T.  J.  Cowie,  pay  director,  V.  8.  Kavy, 
October  23,  1909: 

I  have  received,  through  the  Secretary  of  the  Navy,  your 
letter  of  September  1,  1909,  as  follows: 

"I  respectfully  request  a  decision  as  to  whether  or  not  mid- 
shipmen graduating  from  the  Naval  Academy  are  entitled 
to  pay  at  the  rate  of  $1,400  per  annum  from  the  date  of 
their  diploma  in  case  the  diploma  is  withheld  by  reason  of 
deficiency  in  conduct  or  for  reexamination  on  one  or  more 
subjects. 

"  It  frequently  occurs  that  diplomas,  although  made  out 
and  dated  with  the  date  of  all  other  graduates  of  the  class, 
are  not  delivered  on  the  date  the  class  graduates,  and  the 
question  has  arisen  as  to  whether  or  not  the  midshipmen 
are  entitled  to  pav  at  $1,400  per  annum  before  the  date  the. 
diploma  is  actually  delivered  to  him. 
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"  I  inclose  herewith  a  letter  from  the  superintendent  of  this 
date,  showing  that  Midshipman  J.  M.  Deem,  U.  S.  Navy, 
graduated  June  4,  1909,  while  his  diploma  was  not  delivered 
until  August  31,  1909. 

"  Since  Midshipman  Deem  graduated  with  his  class  and 
has  his  standing  therein,  the  date  of  his  graduation  is  June  4, 
and  under  the  act  of  May  13,  1908,  his  pay  would  be  $1,400 
per  annum,  which,  in  my  opinion,  can  not  be  reduced  by 
reason  of  deficiency  in  conduct  unless  by  sentence  of  court- 
martial." 

The  superintendent  of  the  Naval  Academy  in  his  letter  to 
which  you  refer  states : 

"  The  records  of  this  office  show  that  Midshipman  J.  M. 
Deem,  U.  S.  Navy,  graduated  at  the  Naval  Academy  on 
June  4, 1909,  but  his  diploma  was  withheld  until  August  31, 
1909,  by  reason  of  deficiency  in  conduct." 

In  reply  to  request  for  information  the  Secretary  of  the 
Navy,  on  October  19,  1909,  states : 

"  Midshipman  Deem  graduated  from  the  Naval  Academy, 
in  the  language  of  the  diplomas  or  certificates  of  graduation ; 
he  completed  the  prescribed  course  of  study  at  the  United 
States  Naval  Academy  and  passed  the  required  examinations 
before  the  academic  board,  preparatory  to  the  two  years' 
course  afloat,  on  June  4,  1909,  the  same  date  as  did  the  other 
members  of  his  class. 

'*  The  action  of  the  department  in  not  delivering  his  di- 
ploma to  Midshipman  Deem  at  the  graduation  exercises  was 
a  disciplinary  proceeding,  which  has  no  bearing  upon  the 
date  of  his  graduation." 

The  act  of  May  13,  1908  (35  Stat.,  128),  provides: 

"  The  pay  of  midshipmen  shall  hereafter  be  six  hundred 
dollars  per  annum  while  at  the  Naval  Academy,  and  one 
thousand  four  hundred  dollars  per  annum  after  graduation 
from  the  Naval  Academy." 

From  the  facts  stated,  that  Midshipman  Deem  completed 
the  prescribed  course  of  study  at  the  United  States  Naval 
Academy  and  passed  the  required  examinations  before  the 
academic  board,  preparatory  to  the  two  years'  course  afloat, 
June  4,  1909,  and  that  his  diploma  was  subsequently  deliv- 
ered to  him  as  of  that  date,  I  am  of  opinion  that  he  graduated 
from  the  Naval  Academy  June  4,  1909,  and  that  he  is  there- 
fore entitled,  under  the  act  quoted,  supra^  to  pay  at  the  rate 
of  $1,400  per  annum  after  that  date. 

You  are  authorized  to  so  pay  him. 
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QRATUITIES   PAH)   TO   TTNITED    STATES    PRIS0NE&8   VPOJf    BI8- 
CHARQE  FKOX  PENAL  INSTITUTIONS. 

United  States  prisoners,  whose  sentences  are  for  terms  less  thac  one 
year,  are  not  entitled,  upon  their  discharge,  to  the  cash  gratuity 
provided  for  in  section  6  of  the  act  of  March  3,  1801  (26  Stat.. 
840). 

'Decision  by  Acting  Comptroller  Mitchell,  October  26,  1909: 

R.  W.  McClaughry,  warden,  United  States  penitentiary, 
Leavenworth,  Kans.,  appealed  October  20,  1909,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments 
in  the  settlement  of  his  account  for  the  quarter  ended  June 
30,  1909,  wherein  the  auditor,  per  judicial  certificate  No. 
1912,  dated  September  30,  1909,  disallowed  $5,  being  the 
amount  of  cash  gratuity  furnished  Iris  Doutrich,  a  dis- 
charged prisoner. 

The  auditor  disallowed  the  above  item  on  the  ground  that 
the  furnishing  of  a  cash  gratuity  to  a  prisoner  sentenced  to 
said  penitentiary  for  only  six  months,  as  was  the  prisoner  in 
this  case,  is  not  authorized  under  the  law. 

This  cash  gratuity  was  paid  from  the  appropriation 
"  United  States  penitentiary,  Leavenworth,  Kans.,  1909,'' 
which  provides,  among  other  things,  for  "  the  usual  gratui- 
ties as  provided  by  law  to  prisoners  at  release,"  act  of  May 
27,  1908  (35  Stat.,  377). 

The  gratuities  provided  by  law  for  United  States  prison- 
ers upon  their  release  from  the  above  penitentiary  and  the 
condition  governing  the  furnishing  of  said  gratuities  are  set 
forth  in  section  6  of  the  act  of  March  3, 1891  (26  Stat.,  840), 
as  follows : 

"  That  every  prisoner  when  discharged  from  the  jail  and 
prison  shall  be  furnished  with  transportation  to  the  place  of 
his  residence  within  the  United  States  at  the  time  of  his 
commitment  under  sentence  of  the  court,  and  if  the  term  of 
his  imprisonment  shall  have  been  for  one  year  or  more^  he 
shall  also  be  furnished  with  suitable  clothing,  the  cost  not  to 
exceed  twelve  dollars,  and  five  dollars  in  money, '^'^ 

The  act  of  March  2, 1895  (28  Stat.,  957),  provides  specific- 
ally that  section  6  of  the  act  of  March  3, 1891,  above  quoted, 
shall  apply  to  the  United  States  penitentiary  at  Leavenworth, 
Kans. 
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It  will  be  readily  seen  from  the  above  that  Congress  has 
made  no  provision  for  the  payment  of  a  cash  gratuity  to  a 
prisoner  upon  his  release  from  the  said  penitentiary  where 
the  prisoner's  term  of  imprisonment  is  for  less  than  one  year. 
The  legislation  on  the  subject  is  plain  and  to  the  effect  that 
a  cash  gratuity  of  $5  shall  be  furnished  to  every  prisoner 
upon  his  discharge,  provided,  however,  that  his  term  of  im- 
prisonment shall  have  been  for  one  year  or  more,  and  not 
otherwise.  Applying  the  well-known  principle,  or  rule,  gov- 
erning the  construction  of  statutes,  expressio  unius  est  ex- 
chmo  alteidus^  it  must  be  concluded  that  Congress,  in  ex- 
pressly providing  that  the  cash  gratuity  of  $5  should  be  paid 
if  the  term  of  imprisonment  is  for  one  year  or  more,  in- 
tended thereby  to  exclude  and  prohibit  the  payment  of  such 
gratuity  in  cases  where  the  term  of  imprisonment  is  for  a 
period  less  than  one  year. 

The  action  of  the  auditor  is  therefore  affirmed. 

The  revision  of  this  account  is  limited  to  the  item  ap- 
pealed on. 


INYESTIOATION  AND  TESTIHO  OF  STKUCIirKAL  XATEBIALS  BY 
THE  imiTED  STATES  OSOLOOICAL  BUKVEY:  REnCBUBSEXENT 
OF  APP&OPRIATION. 

The  appropriation  contained  In  the  act  of  March  4,  1909  (35  Stat., 
989),  for  the  investigation  and  testing  of  structural  materials 
under  the  supenrision  of  the  Director  of  the  United  States  Geo- 
logical Survey  is  available  only  for  the  Investigation  and  testing 
of  such  materials  as,  at  the  time,  are  both  owned  by  the  United 
States  and  are  to  he  used  by  the  United  States. 

Where  the  appropriation  contained  in  the  act  of  March  4,  1909,  supra, 
has  been  used  to  make  tests  for  the  Isthmian  Canal  Commission  of 
materials  not  at  the  time  owned  by  the  United  States,  but  by 
private  contractors  seeliing  to  furnish  the  same,  said  appropria- 
tion should  be  reimbursed  from  the  appropriation  "  Miscellaneous 
purchases,  etc..  Isthmian  Canal." 

Decision  by  Comptroller  Tracewell,  October  26,  1909: 

The  chairman  of  the  Isthmian  Canal  Commission  appealed 
October  4,  1909,  from  the  action  of  the  Auditor  for  the  War 
Department  in  making  a  certain  transfer  settlement  per  cer- 
tificate No.  536  of  August  27,  1909. 
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It  appears  that  $697.42  was  transferred  by  the  said  settle- 
ment from  the  appropriation  "  Miscellaneous  material  pur- 
chases, etc.,  on  Isthmus,  Isthmian  Canal,"  to  the  appropria- 
tion "Testing  structural  materials  of  the  United  States,*' 
under  the 'Geological  Survey. 

The  expenses  in  question  were  incurred  by  the  Geological 
Survey  in  testing  certain  deliveries  of  cement  offered  by  the 
contractor  under  his  contract  with  the  Isthmian  Canal  Com- 
mission. The  tests  were  made  during  the  month  of  July, 
1909,  at  the  plant  of  the  contractor,  the  object  being  to  de- 
termine if  the  cement  proposed  to  be  furnished  conformed  to 
the  requirements  of  the  specifications  and  contract.  It  ap- 
pears that  prior  to  the  fiscal  year  1910  the  survey  conducted 
inspection  tests  for  the  Canal  Commission,  the  expense  thereof 
being  paid  from  the  survey  appropriation  for  testing  struc- 
tural materials,  but  owing  to  a  slight  change  in  the  phrase- 
ology of  the  survey  appropriation  for  the  current  fiscal  year 
it  is  contended  by  officials  of  the  Geological  Survey  that  the 
expenses  of  inspection  tests  of  cement  for  the  Canal  Com- 
mission should  be  paid  from  the  proper  canal  appropriation. 

As  no  question  arises  as  to  the  availability  of  the  canal 
appropriation  for  the  payment  of  inspection  tests  of  cement 
offered  under  its  contract,  provided  it  was  not  intended  by 
Congress  that  such  inspection  tests  should  be  paid  from  the 
appropriation  for  the  Geological  Surv'ey,  it  is  necessary  only 
to  examine  the  survey  appropriation  in  order  to  determine 
the  matter  at  issue. 

The  first  appropriation  for  testing  structural  materials 
under  direction  of  the  Geological  Survey  was  carried  by  the 
deficiency  act  of  March  3,  1905  (33  Stat,  1236),  as  follows: 

"  For  the  investigation  of  the  structural  materials  of  the 
United  States  (stone,  clays,  cements,  and  so  forth),  under 
the  supervision  of  the  Director  of  the  United  States  Geolog- 
ical Survey,  five  thousand  dollars." 

The  sundry  civil  act  of  March  3,  1905  (33  Stat,  1187), 
provided : 

"  For  the  continuation  and  completion  on  or  before  July 
first,  nineteen  hundred  and  six,  of  the  investigation  of  the 
structural  materials  of  the  United  States  (stone,  cements, 
clays,  and  so  forth),  under  the  supervision  of  the  Director 
of  the  United  States  Geological  Survey,  to  be  immediately 
available,  seven  thousand  five  hundred  dollars.'' 
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The  annual  appropriations  for  the  fiscal  years  1907,  1908, 
and  1909,  have  been  as  follows: 

"  For  the  continuation  of  the  investigation  of  structural 
materials  belonging  to  and  for  the  use  of  the  United  States, 
such  as  stone,  clays,  cement,  and  so  forth,  under  the  super- 
vision of  the  Director  of  the  United  States  Geological  Sur- 
vey, to  be  immediately  available,  one  hundred  thousand 
dollars." 

The  appropriation  for  the  fiscal  year  1910  (35  Stat,  989) 
for  testing  structural  materials  of  the  United  States,  how- 
ever, appears  in  the  same  language  as  that  of  the  three  pre- 
ceding fiscal  years,  except  the  word  "  both  "  is  inserted  before 
the  words  "  belonging  to  and  for  the  use  of  the  United 
States." 

The  question  presented  is  whether  the  use  of  the  word 
**  both,"  as  used  in  the  last  appropriation  act,  was  intended 
to  mean  that  the  survey  should  hereafter  limit  and  confine 
its  investigations  to  such  materials  as  both  belong  to  and  at 
the  same  time  are  to  be  used  by  the  United  States;  or  if  it 
meant  that  investigations  were  authorized  to  be  made  of 
materials  either  belonging  to  or  for  the  use  of  the  United 
States. 

I  have  carefully  read  the  hearings  before  the  Committee 
on  Appropriations  of  the  lower  House  of  Congress  as  to  how 
the  Geological  Survey  had  used  the  appropriations  made 
before  the  change  in  language,  hereinbefore  set  out,  and 
which  had  been  the  administrative  construction  of  these 
prior  appropriations  as  to  the  uses  of  these  appropriations, 
which  had  been  that  they  could  be  used  either  where  the 
United  States  owned  the  materials  or  where  such  materials 
were  to  be  used  by  the  United  States. 

It  is  perfectly  apparent  that  it  was  intended  by  Congress 
in  this  latter  appropriation  to  limit  its  use  to  the  test  of  mate- 
rials which  the  United  States  not  only  owned  but  which  it 
intended  to  use.  The  whole  course  of  the  debate  shows  that 
it  did  not  intend  that  this  appropriation  should  be  used  to 
make  commercial  tests  for  the  benefit  of  private  individuals. 
The  method  adopted  by  Congress  to  make  plain  its  said 
intent  was  to  qualify  and  limit  the  use  of  such  appropriation 
to  tests  of  materials  both  owned  by  the  United  States  and  to 
be  used  by  the  United  States.     It  was  not  very  happy  in  the 
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use  of  language  to  evidence  such  intent,  as  the  word  "  both  " 
used  as  it  is  used  in  this  appropriation  may  mean  either,  but 
no  one  can  read  the  debate  on  this  item  of  appropriation  and 
reach  the  conchision  that  it  was  so  intended  in  this  instance. 
Such  being  the  case,  and  the  appropriation  having  been  used 
to  make  tests  for  the  Canal  Commission  of  materials  not 
owned  at  the  time  by  the  United  States,  but  by  private  con- 
tractors who  were  seeking  to  sell  them  to  the  commission,  it 
is  reasonably  clear  that  such  appropriation  was  improperly 
depleted  by  such  use,  and  that  the  best  way  to  remedy  such 
matter  is  for  the  Canal  Commission  appropriation  to  reim- 
burse the  appropriation  so  misused. 

The  action  of  the  auditor  is  therefore  confirmed. 


P&OXOTIOK    OF    ASSISTANT    FAYXASTEKS    TO    THE    GRADE    OF 
PASSED  ASSISTANT  PAYKASTERS. 

When  the  Executive,  exercising  the  discretion  given  him  under  the 
act  of  March  3,  1903  (32  Stat,  1197).  providing  for  an  increased 
number  of  passed  assistant  and  assistant  paymasters,  transferred 
and  changed  twenty-six  of  the  offices  of  assistant  paymaster  to 
that  of  passeil  assistant  paymaster  by  promoting  to  the  higher 
grade  twenty-six  of  the  assistant  paymasters,  such  change  and 
transfer  did  not  constitute  promotions  to  All  vacancies,  and  such 
assistant  paymasters  are  entitled  to  the  pay  of  the  higher  grade 
only  from  the  date  of  their  actual  promotions. 

•Decision  by  Acting  Comptroller  Xitchell,  October  88,  1900: 

F.  P.  Williams,  passed  assistant  paymaster,  U.  S.  Navy, 
appealed  September  8,  1909,  from  the  action  of  the  Auditor 
for  the  Navy  Department  in  settlement  No.  65237  of  June  11, 
1909,  disallowing  his  claim  for  the  difference  between  the 
pay  and  allowances  of  an  assistant  paymaster  with  rank  of 
lieutenant  (junior  grade)  and  that  of  a  passed  assistant  pay- 
master w^ith  rank  of  lieutenant  from  July  8,  1908,  when  he 
took  rank  in  the  latter  grade,  to  April  7,  1909. 
The  auditor  disallowed  the  claim  because: 

"  It  appears  from  the  records  that  claimant  was  not  pro- 
moted in  course  to  fill  a  vacancy  existing  in  the  grade  of 
Sissed  assistant  paymaster,  with  rank  of  lieutenant,  U.  S. 
avy,  on  July  8,  1908,  and  was  not  commissioned  as  such 
during  the  period  mentioned  above.  (Comp.  Dec,  July  31, 
1908.)" 


Digitized  by  VjOOQ IC 


PROMOTION  OF  ASSISTANT  PAYMASTERS.  269 

The  claimant  states: 

"About  one  year  ago  the  Bureau  of  Navigation,  Navy 
Department,  advised  the  auditor's  office  as  follows: 

"'You  are  advised  that  the  following  named  officers  take 
rank  as  passed  assistant  payinasters  in  the  navy  with  the 
rank  of  lieutenant,  from  tlie  dates  set  opposite  their  names, 
and  that  they  were  promoted  in  course  to  fill  vacancies 
'existing  in  that  grade  on  that  date.' 

"  Last  May  the  Bureau  of  Navigation  wrote  the  Auditor 
for  the  Navy  Department  as  follows : 

" '  You  are  advised  that  Edward  R.  Wilson  and  Franklin 
P.  Williams  take  rank  as  passed  assistant  paymasters  in  the 
navy,  from  the  8th  day  of  July,  1908,  and  that  they  were 
promoted  in  course  upon  the  completion  of  three  years' 
service.' 

'•Because  of  this  difference  in  phraseology  of  the  letters 
of  advice  from  the  Bureau  of  Navigation  to  the  Auditor 
for  the  Navy  Department,  my  claim  for  increased  pay  >vas 
disallowed  on  the  ground  that  I  was  not  promoted  to  fill  a 
vacancy. 

"  On  August  30,  1909,  the  Bureau  of  Navigation  supplied 
the  following  unofficial  information: 

"'*  *  *.  In  making  promotions  to  fill  the  vacancies 
in  the  passed  assistant  paymaster's  grade  to  make  the  total 
number  in  that  grade  fifty-six,  Williams  and  Wertenbaker 
were  not  entitled  to  promotion.  Subsequently,  however, 
Hacker  failed  in  his  examination  and  was  suspended.  This 
left  a  vacancy  in  the  grade  of  passed  assistant  paymaster, 
to  which  Williams  was  entitled  to  promotion.  Then  Mc- 
intosh failed  in  his  examination  and  Wertenbaker  was  com- 
missioned to  take  his  place  in  the  passed  assistant  pay- 
master's list.  It  was  subsequently  decided  that  Mcintosh 
was  illegally  examined  and  was  entitled  to  another  examina- 
tion. He  passed  the  second  examination  and  Wertenbaker 
was  reduced  in  order  that  Mcintosh  might  have  his  original 
position. 

'* '  Hacker's  year  of  loss  of  date  expired  on  the  23d  of 
October,  1908,  and  he  is  entitled  to  fill  the  vacancy  which 
appears  in  the  passed  assistant  paymaster's  grade  on  March 
26,  1909.' 

"  In  view  of  the  fact  that  it  is  clearly  established  that  I 
was  promoted  to  fill  a  vacancy  (Mr.  Hacker's),  I  have  the 
honor  to  request  that  the  auditor's  disallowance  be 
disaffirmed." 

Section  1  of  the  act  of  June  22,  1874  (18  Stat.,  191), 
provides: 

"  That  on  and  after  the  passa^  of  this  act,  any  officer  of 
the  navy  who  may  be  promoted  in  course  to  fill  a  vacancy  in 
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the  next  higher  grade  shall  be  entitled  to  the  pay  of  the  ^rade 
to  which  promoted  from  the  date  he  takes  rank  therein,  if 
it  be  subsequent  to  the  vacancy  he  is  appointed  to  fill." 

It  has  been  held  that  an  officer  of  the  navy  who  was  pro- 
moted in  course  to  fill  a  vacancy  is  not  entitled  to  the  pay  of 
the  higher  grade  prior  to  the  date  when  the  vacancy  oc- 
curred, although  he  was  nominated  and  confirmed  to  take 
rank  at  a  prior  date.  (See  18  MS.  Com  p.  Dec,  664;  6  Comp. 
Dec,  17.) 

The  question  presented  is,  when  did  the  vacancy  occur 
which  claimant  was  entitled  to  fill  ? 

The  act  of  March  3, 1899  (80  Stat.,  1038),  provides: 

"  The  active  list  of  passed  assistant  and  assistant  pay- 
masters of  the  Pay  Corps  shall  hereafter  consist  of  thirty  and 
forty,  respectively." 

The  act  of  March  3,  1903  (32  Stat.,  1197),  provides: 

"The  grades  of  the  active  list  of  the  naw  hereinafter 
designated  shall  be  so  increased  that  there  shall  be  *  *  * 
twenty-six  additional  passed  assistant  and  assistant  pay- 
masters, in  all  ninety-six." 

In  the  opinion  of  the  Attorney-General  of  February  19 > 
1908  (26  Att.  Gen.  Op.,  511),  it  was  held,  quoting  syllabi: 

"  The  number  of  passed  assistant  and  assistant  paymasters 
in  the  navy  to  be  appointed  in  each  of  the  two  grades  under 
the  act  of  March  3, 1903  (32  Stat.,  1197),  not  being  prescribed 
by  that  act,  is  necessarily  left  to  executive  discretion,  to  be 
controlled  by  the  general  terms  and  regulations  providing 
for  the  advancement  of  officers  in  the  naval  service. 

"  Nor  is  it  required  that  the  relative  proportion  of  officers 
in  each  of  those  two  grades  shall  remain  always  the  same,  a 
change  in  the  proportion  being  within  the  discretion  of  the 
Executive,  unless  controlled  by  general  laws  or  regulations." 

On  February  21, 1908,  the  Secretary  of  the  Navy  issued  the 
following  instructions  to  the  Chief  of  the  Bureau  of  Naviga- 
tion: 

"It  is  directed  that  hereafter  assistant  paymasters  shall  bt 
considered  as  due  for  promotion  to  be  passed  assistant  pay- 
masters as  soon  as  they  have  served  three  years  in  the  grade 
of  assistant  paymaster :  Prooided^  That  the  number  of  passed 
assistant  paymasters  shall  not  exceed  fifty-six." 

On  October  22,  1909,  the  Secretary  of  the  Navy  advised 
this  office  as  follows: 

"  In  reply  to  your  letter  of  the  9th  instant,  you  are  in- 
formed that  thirty  assistant  paymasters  were  due  for  promo- 
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tion  to  the  grade  of  passed  assistant  paymaster  on  dates 
ranging  from  October  23,  1907,  to  July  8,  1908.  These  offi- 
cers were  those  shown  in  the  Navy  Register  of  1908  from  As- 
sistant Paymaster  Fred  D.  Holt  to  Assistant  Paymaster 
Roland  W.  Schumann,  both  inclusive.  They  were  examined 
to  determine  their  fitness  for  promotion  on  June  15,  1908. 
The  record  of  the  proceedings  of  the  Naval  Examining  Board 
in  the  case  of  Assistant  Paymaster  Edwin  M.  Hacker  was  not 
approved  by  the  President  Until  July  30,  1908.  At  this  time 
Franklin  P.  Williams  was  the  senior  officer  in  the  grade  of 
assistant  pavmaster  and  consequently  was  the  officer  who  be- 
came due  tor  promotion  to  tne  grade  of  passed  assistant 
paymaster  on  account  of  the  failure  of  Assistant  Paymaster 
Hacker. 

"  Passed  Assistant  Paymaster  Worden  was  due  for  promo- 
tion on  the  same  day  as  was  Assistant  Paymaster  Hacker, 
and  as  he  was  already  due  for  promotion  at  the  time  Assist- 
ant Paymaster  Hacker  failed,  he  could  not  be  considered  as 
being  promoted  to  fill  a  vacancy  occasioned  by  Mr.  Hacker's 
failure.  The  senior  officer  in  the  lower  grade  was  the  officer 
who  was  entitled  to  the  vacancy  caused  by  Mr.  Hacker's  fail- 
ure. Passed  Assistant  Paymaster  William's  claim,  therefore, 
that  he  was  promoted  to  fill  a  vacancy  caused  by  Assistant 
Paymaster  Hacker's  failure  to  pass  the  required  examination, 
is  correct. 

*'  The  circumstances  connected  with  the  promotion  of  the 
thirty  assistant  paymasters  above  referred  to  were  as  follows : 
On  March  3, 1903,  Congress  passed  an  act  reading  as  follows: 

" '  There  shall  be  *  *  *  twenty-six  additional  passed 
assistant  and  assistant  paymasters,  in  all,  ninety-six  on  the 
active  list  of  the  navy.' 

''  The  Attorney-General,  in  an  opinion  dated  February  19, 
1908,  held  that  as  Congress  had  not  specified  the  particular 
grade  to  which  this  increase  was  to  be  added,  it  was  in  the 
discretion  of  the  Executive  to  fix  the  ^ade  to  which  the  in- 
crease should  be  added.  The  Executive  thereupon  decided 
that  the  increase  should  be  in  the  grade  of  passed  assistant 
paymaster,  making  the  total  number  of  officers  in  that  grade 
fifty-six;  but  to  avoid  too  rapid  promotion,  that  assistant 
paymasters  should  not  be  promoted  to  be  passed  assistant 
paymasters  until  they  had  completed  three  years'  service  as 
assistant  paymasters.  These  thirty  officers,  were,  therefore, 
promoted  to  vacancies  thus  created  to  take  rank  as  passed 
assistant  paymasters  accordingly  from  the  date  of  the  com- 
pletion of  three  years'  service  as  assistant  paymasters,  and  all 
subsequent  appointments  to  that  grade  will  be  filled  as  fur- 
ther vacancies  arise. 
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"  Passed  Assistant  Paymaster  Williams  was  confirmed  by 
the  Senate  as  such  on  April  19,  1909.  Under  these  circum- 
stances the  department  is  of  the  opinion  that  Passed  Assistant 
Paymaster  Williams  was  promoted  to  that  grade  in  course 
to  fill  a  vacancy  existing  therefor." 

It  appears  from  the  Navy  Kegister  that  prior  to  January  1, 
1908,  the  Executive  had  exercised  his  discretion  under  the 
said  act  of  March  3,  1903,  by  appointing  twenty-six. addi- 
tional assistant  paymasters^  thus  filling  the  vacancies  pro- 
vided by  that  act. 

I  understand  from  the  facts  stated  that  on  October  23, 
1907,  there  were  four  vacancies  in  the  grade  of  passed  as- 
sistant paymaster  out  of  the  thirty  authorized  by  the  act  of 
March  3,  1899,  supra^  to  which  the  then  senior  four  assistant 
paymasters  were  entitled  to  be  promoted  and  who  were  pro- 
moted in  course  to  fill  said  vacancies  (not  counting  Hacker, 
who  failed  to  pass  the  examination),  and  that  the  next 
twenty-six  assistant  paymasters  who  were  promoted,  the 
claimant  being  the  twenty-sixth,  were  advanced  in  the  exer- 
cise of  the  discretion  of  the  Executive  under  the  said  act  of 
March  3,  1903,  as  construed  by  the  said  opinion  of  the 
Attorney-General.  In  other  words,  the  Executive,  in  the 
exercise  of  the  discretion  given  him  or  left  him  by  the  act  of 
March  3,  1903,  transferred  and  changed  twenty-six  of  the 
offices  of  assistant  paymaster  to  that  of  passed  assistant  pay- 
master by  promoting  to  the  higher  grade  twenty-six  of  the 
assistant  paymasters.  There  were,  however,  in  my  opinion 
no  vacancies^  in  the  proper  sense  of  the  term,  in  the  grade  of 
passed  assistant  paymaster  to  which  the  said  twenty-six 
assistant  paymasters  could  be  promoted  prior  to  their  actual 
promotion. 

The  said  additional  places  in  the  grade  of  passed  assistant 
paymaster  were  filled  as  they  were  created,  that  is,  when  the 
several  promotions  or  appointments  to  that  grade  were  made. 

I  am  of  opinion  that  claimant  was  promoted  to  or  ap- 
pointed passed  assistant  paymaster  on  April  19,  1909,  the 
date  of  his  confirmation  by  the  Senate,  and  is  entitled  to  the 
pay  of  that  grade  only  from  that  date  and  not  prior  thereto. 
(See  15  Comp.  Dec,  63.) 

The  action  of  the  auditor  is  affirmed- 
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COST  OF  TinXIOH  OF  STVDEHT  nrXEaP&ETERS  AT  THE  EHBA88T 

TO  JAPAN. 

Student  Interpreters  at  the  embassy  to  Japan  are  entitled  to  the  pay- 
ment of  the  cost  of  tuition  under  the  act  of  May  21,  1909  (35 
Stat,  174),  but  upon  the  promotion  of  such  student  interpreters 
to  positions  as  interpreters  at  consulates  the  right  to  the  pay- 
ment of  cost  of  tuition  ceases,  and  as  interpreters  they  are  only 
entitled  to  the  compensation  fixed  by  the  Secretary  of  State  under 
the  terms  of  said  act  of  May  21,  1909,  supra. 

Under  the  act  of  July  31, 1894  (28  Stat,  208),  auditors  have  authority 
to  suspend  only,  not  to  disalloto,  items  in  cases  where  they  ren- 
der formal  decisions  making  an  original  construction  or  modify- 
ing an  existing  construction  of  statutes. 

Iteoiakni  by  Comptroller  Traoewell,  October  89,  1909: 

The  Auditor  for  the  State  and  other  Departments  reported 
October  21,  1909,  for  approval,  disapproval,  or  modification, 
a  decision  made  by  him  as  follows : 

"  Until  April  18,  1909,  John  K.  Caldwell  was  a  student 
interpreter  at  the  embassy  to  Japan,  '  whose  duty  it  shall  be 
to  study  the  Japanese  language  with  a  view  to  supplying 
interpreters  to  the  embassy  and  consulates  in  Japan '  (35 
Stat.,  p.  174)  at  a  salary  of  $1,000  per  annum,  proviaed 
under  schedule  A  (Diplomatic),  and  the  additional  sum  of 
$125  '  for  the  payment  of  the  cost  of  tuition  of  student  inter- 
preters at  the  legation  to  Japan?     (35  Stat.,  p.  174.) 

"  On  April  19,  1909,  he  was  promoted  to  be  interpreter  to 
the  consulate-general  at  Yokohama,  Japan,  at  a  salary  of 
$1,500  per  annum,  provided  under  schedule  B  (Consular). 
(35  Stat.,  p.  181.) 

'*  Mr.  Caldwell  accepted  the  appointment  of  interpreter — 
the  ultimate  object  oi  his  appointment  as  student  interpre- 
ter— and  immediately  ceased  to  hold  the  office  of  student 
interpreter.  He  is  now  attached  to  a  consulate  as  interpre- 
ter, and  is  no  longer  a  '  student  interpreter  at  the  legation 
to  Japan?  (See  Registers  of  Diplomatic  and  Consular  Serv- 
ice subsequent  to  April  18,  1909.) 

''  The  appropriation '  for  the  payment  of  the  cost  of  tuition ' 
is  limited  to  student  interpreters  at  the  legation,  and  does 
not  inure  to  the  benefit  of  interpreters  at  the  consulates. 

"  It  is  only  reasonable  to  conclude  that  whenever  a  student 
interpreter  becomes  so  proficient  in  the  Japanese  language  as 
to  justify  his  appointment  as  interpreter  he  no  longer  needs 
instructions  in  that  language. 

"  Mr.  Caldwell  charges  for  the  cost  of  tuition  at  the  rate 
of  $125  per  annum  from  April  19  to  June  30,  1909,  which  I 
have  disallowed  for  the  reasons  stated  above,  but  as  this  is 
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an  original  construction  of  a  statute,  further  action  hereon  is 
suspended  for  your  approval,  disapproval,  or  modification.'' 

It  will  be  noticed  that  the  auditor  states  that  he  has  dis- 
allowed the  above  charges  for  tuition,  but  has  suspended 
"  further  action  "  thereon  pending  the  comptroller's  approval, 
disapproval,  or  modification  of  the  decision  reported  by  him. 
In  this  connection  attention  is  called  to  section  8  of  the  act 
of  July  31,  1894  (28  Stat,  208),  which  expressly  provides 
that  all  decisions  by  auditors  making  an  original  construction 
or  modifying  an  existing  construction  of  statutes  shall  be 
forthwith  reported  to  the  Comptroller  of  the  Treasury  and 
^'  items  in  any  account  affected  by  such  decision  shall  be  sus- 
pended and  payment  thereof  withheld  until  the  Comptroller 
of  the  Treasury  shall  approve,  disapprove,  or  modify  such 
decisions  and  certify  his  actions  to  the  auditor." 

Under  the  act  cited  and  the  practice  established  thereunder 
the  auditor  has  authority  to  suspend  only,  but  not  to  disal- 
low items  in  cases  where  he  renders  a  formal  decision  and 
submits  the  same  to  the  comptroller.  The  words  "sus- 
pended "  and  "  disallowed  "  have  important  technical  mean- 
ings which  necessarily  are  understood  as  defining  the  juris- 
diction of  the  comptroller  and  of  the  auditor,  and  it  is  im- 
proper to  use  those  terms  in  connection  with  the  auditing  of 
accounts  otherwise  than  in  their  strict  technical  sense.  It  is 
evident  that  an  item  can  not  be  both  disallowed  and  sus- 
pended at  the  same  time.  The  expressions  are  not  inter- 
changeable nor  synonymous,  and  care  should  be  exercised  in 
their  use  in  order  to  avoid  confusion.  They  are  intended  to 
signify  exactly  what  has  been  done,  to  reveal  the  exact  condi- 
tion of  the  item  affected,  and  thus  to  show,  among  other 
things,  definitely  whether  the  comptroller  has  jurisdiction, 
and  the  extent  thereof,  or  whether  such  jurisdiction  has  been 
retained  by  the  auditor. 

In  the  present  case  upon  inquiring  at  the  auditor's  office  I 
am  informed  that  the  item  now  in  question  has  not  been 
actually  disallowed,  but  final  action  thereon  by  the  auditor 
merely  suspended,  therefore  the  comptroller  has  jurisdiction 
to  approve,  disapprove,  or  modify  the  auditor's  decision. 

The  act  of  May  21,  1908  (35  Stat.,  174),  provides: 

"For  six  student  interpreters  at  the  embassy  to  Japan, 
who  shall  be  citizens  of  the  United  States,  and  whose  duty 
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it  shall  be  to  study  the  Japanese  language  with  a  view  to  sup- 
plying interpreters  to  the  embassy  and  consulates  in  Japan, 
at  one  thousand  dollars  each,  six  thousand  dollars:  Pro- 
videdj  That  said  student  interpreters  shall  be  chosen  in  such 
manner  as  will  make  the  selections  nonpartisan:  And  pro- 
vided further^  That  upon  receiving  such  appointment  each 
student  interpreter  shall  sign  an  agreement  to  continue  in 
the  service  as  interpreter  to  the  legation  and  consulates  in 
Jai)an  so  long  as  his  said  services  may  be  required  within  a 
period  of  five  years. 

"  For  the  payment  of  the  cost  of  tuition  of  student  inter- 
preters at  the  legation  to  Japan,  at  the  rate  of  one  hundred 
and  twenty-five  dollars  per  annum  each,  seven  hundred  and 
fifty  dollars." 

The  said  act  also  provides  (p.  181)  for: 

"  Interpreters  to  be  employed  at  consulates  in  China, 
Korea,  and  Japan,  to  be  expended  under  the  direction  of  the 
Secretary  of  State,  thirty-five  thousand  dollars." 

The  facts  show  that  Mr.  Caldwell,  who  had  been  for  some 
time  prior  to  April  19, 1909,  an  American  student  interpreter 
at  the  embassy  to  Japan,  at  Tokyo,  on  said  date  accepted  an 
appointment,  qualified  thereunder,  and  entered  upon  his 
duties  as  interpreter  to  the  consulate-general  at  Yokohama, 
Japan. 

In  thus  accepting  the  position  of  interpreter  to  the  consu- 
late-general he  relinquished  his  former  employment  as  stu- 
dent interpreter  to  the  embassy,  and  thereby  ceasing  to  be 
such  student  interpreter  was  thereafter  not  legally  entitled 
to  the  allowance  '^  for  the  payment  of  the  cost  of  tuition  of 
student  interpreters  at  the  legation  to  Japan,  at  the  rate  of 
one  hundred  and  twenty-five  dollars  per  annum."  It  has 
been  previously  held  by  me  (14  Comp.  Dec,  28)  that  a  per- 
son studying  to  be  an  interpreter  can  not  at  the  same  time 
be  an  interpreter  within  contemplation  of  law.  "He  may 
perform  some  of  the  duties  of  an  interpreter,  but  that  would 
not  make  him  a  statutory  interpreter."  It  is  also  evident 
that  upon  his  ceasing  to  be  a  student  interpreter  that  par- 
ticular position  would  become  vacant  and  subject  to  be  filled 
by  appointment  under  the  law  of  another  person  who  would 
be  entitled  as  the  legal  incumbent  to  the  allowance  for 
tuition. 
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There  is  no  express  provision  of  law  for  the  cost  of  tuition 
of  interpreters  employed  at  consulates  in  Japan,  although  it 
will  be  noted  that  the  sum  of  $35,000  has  been  appropriated 
for  "interpreters  to  be  employed  at  consulates  in  China, 
Korea,  and  Japan,  to  be  expended  under  the  direction  of  the 
Secretary  of  State."  Mr.  Caldwell  would  be  entitled  under 
this  appropriation  to  such  compensation  as  the  Secretary  of 
State  may,  in  the  exercise  of  his  legal  discretion,  determine 
properly  allowable  to  him  for  services  rendered  as  interpreter 
at  the  consulate-general  (12  Comp.  Dec,  238).  This  com- 
pensation has  already  been  fixed  at  $1,500  per  annum.  It 
has  not  been  the  practice  to  allow  the  cost  of  tuition  to  inter- 
preters, and  in  view  of  the  law  which  specifically  provides 
for  the  cost  of  tuition  of  student  interpreters,  but  which  is 
silent  as  to  any  such  allowance  for  interpreters,  I  am  of 
opinion  that  the  auditor's  decision  to  the  effect  that  Mr. 
Caldwell,  as  interpreter,  is  not  entitled  to  be  paid  for  the 
cost  of  tuition  at  the  rate  of  $125  per  annum  from  April  19, 
1909,  to  June  30,  1909,  is  correct,  and  said  decision  is  there- 
fore approved. 


EXCHANGE  ON  CHECKS  DRAWN  BY  GOyEKNXENT  EXPLOYEES 
AGAINST  FUNDS  ADVANCED  FOR  TRAVELING  EXPENSES  AND 
DEPOSITED  BY  THEH  TO  THEIR  PERSONAL  CREDIT. 

Where  funds  are  advanced  to  government  employees  to  assist  them  in 
meeting  their  proper  expenses  while  traveling  on  official  business, 
and  such  funds  are  deposited  In  bank  by  them  to  their  iiereonal 
credit,  the  exchange  charged  on  checks  drawn  by  such  employees 
against  the  fund  is  a  personal  expense  of  the  employees  and  tlie 
Government  is  not  liable  therefor. 

Comptroller  Tracewell  to  J.  H.  Mackey,  disbursing  clerk,  Department 
of  Justice,  October  80,  1909: 

I  am  in  receipt  of  your  letter  of  the  26th  instant,  in  which 
you  request  my  decision  as  to  whether  you  are  authorized  to 
pay  $3  to  R.  J.  W.  Brewster,  inspector  of  prisons,  being 
exchange  on  check  cashed  by  him  at  Fairbanks,  Alaska, 
August  11,  1909,  while  traveling  on  official  business. 

This  check  was  drawn  by  Mr.  Brewster  against  his  per- 
sonal account  in  the  National  Metropolitan  Bank,  Washing- 
ton, D.  C,  and  cashed  by  the  First  National  Bank  at  Fair- 
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banks,  Alaska,  as  shown  by  the  receipt  attached  to  Mr. 
Brewster's  voucher.  The  check  was  drawn  for  the  purpose 
of  getting  sufficient  funds  to  defray  his  traveling  expenses, 
pending  the  payment  by  the  disbursing  clerk  of  Mr.  Brew- 
ster's monthly  traveling  expense  account.  The  funds  against 
which  the  check  was  drawn  were  deposited  in  the  National 
Metropolitan  Bank  by  Mr.  Brewster,  or  by  his  order,  and 
were  subject  to  his  personal  check,  although  it  is  understood 
that  these  funds,  or  a  part  thereof,  had  been  advanced  to 
him  out  of  the  appropriation  "  Traveling  and  miscellaneous 
expenses,  Department  of  Justice,  1910  "  (act  of  March  4, 
1909,  35  Stat,  1013). 

Mr.  Brewster  was  entitled  to  be  reimbursed  in  the  sum  of 
his  proper  traveling  expenses,  after  the  same  had  been  in- 
curred and  properly  vouched  for,  as  is  the  general  rule  in 
cases  where  employees  of  the  Government  perform  travel  on 
official  business.  Any  advance  made  to  him  to  assist  him  in 
meeting  his  expenses  may  be  considered  as  largely  for  his 
own  convenience,  and  where,  after  such  advance  is  made  to 
him,  he  deposits  same,  or  causes  same  to  be  deposited,  in  a 
bank  to  his  personal  credit,  in  the  nature  of  a  private  ac- 
count, he  not  being  a  disbursing  officer,  it  would  seem  that 
the  cost  of  getting  possession  of  such  money  thereafter  by 
him  while  traveling  would  be  an  expense  personal  in  its  char- 
acter, and  one  which  the  Government  is  in  no  proper  sense 
liable  to  pay. 

The  fact  that  the  money  was  deposited  in  the  bank  instead 
of  being  kept  by  Mr.  Brewster  in  his  immediate  personal 
custody  was  a  matter  in  which  the  Government  was  not  con- 
cerned, he  being  responsible  for  the  amount  after  it  had  been 
advanced  to  him.  The  expense  incident  to  drawing  money 
out  of  the  bank  was  the  result  of  his  own  arrangement,  and 
the  fact  that  he  used  the  money  to  pay  his  traveling  expenses 
while  traveling  on  official  business,  or  the  fact  that  the 
money  had  been  originally  advanced  to  him  for  that  purpose 
out  of  Government  funds,  does  not  relieve  him  from  paying 
the  cost  of  exchange  or  make  the  Government  liable  therefor. 

It  is  well  settled  that  the  expense  incurred  by  an  officer 
of  the  United  States  in  cashing  a  disbursing  officer's  check 
issued  to  him  in  payment  of  his  expense  account  is  not  a 
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proper  charge  against  the  Government  (3  Comp.  Dec,  42), 
and  there  is  apparently  less  reason  for  burdening  the  Govern- 
ment with  the  expense  of  cashing  an  officer's  check  against 
his  personal  account  in  a  bank  to  procure  money  previously 
advanced  for  the  officer's  convenience  in  meeting  his  travel- 
ing expenses. 

The  cost  of  exchange  in  this  case  can  not"  properly  be  re- 
garded as  a  traveling  expense,  and  as  I  know  of  no  regula- 
tion or  law  which  provides,  either  expressly  or  by  necessary 
implication,  for  its  payment  by  the  Government,  you  are 
therefore  not  authorized  to  pay  same. 


COMPENSATION  AND  EXPENSES   OF  THE  NIAGARA  FALLS  COK- 
KITTEE    OF    LANDSCAPE    ARCHITECTS. 

The  Secretary  of  War  has  authority,  under  the  act  of  June  29,  1906 
(34  Stat,  626),  providing  for  the  control  and  regulation  of  the 
waters  of  Niagara  River  and  for  the  preservation  of  Niagara 
Falls,  to  appoint  a  body  of  expert  assistants  to  aid  in  administer- 
ing the  provisions  of  said  act,  and  the  compensation  and  exi)enses 
of  the  persons  so  appointed  are  payable  from  the  appropriation 
contained  In  section  6  of  the  said  act  of  June  29,  1906,  supra. 

The  committee  appointed  under  the  act  of  June  29,  1906,  auftra,  de- 
signated as  the  **  Niagara  Falls  Committee  of  Land8cai>e  Archi- 
tects," is  a  committee  authoHzed  by  Jaw,  and  is  not  within  the 
prohibition  contained  in  section  9  of  the  act  of  March  4,  1909 
(35  Stat,  1027). 

Assistant  Comptroller  Kitohell  to  the  Secretary  of  War,  NoTeml^er 

2y  1909: 

By  your  authority,  the  Chief  of  Engineers,  United  States 
Army,  under  date  of  October  22,  1909,  has  referred  to  this 
office,  for  decision  of  the  questions  therein  presented,  a  letter 
from  Maj.  Charles  Keller  as  follows: 

"  I  have  the  honor  to  forward  herewith  vouchers  in  favor 
of  Frederick  Law  Olmsted  for  $1,079.73,  F.  D.  Millet  for 
$530.40,  and  John  Stephen  Sewell  for  $39.33 ;  for  their  serv- 
ices and  expenses  as  members  of  the  Niagara  Falls  commit- 
tee of  landscape  architects;  with  the  request  that  these 
papers  be  forwarded  to  the  Comptroller  of  the  Treasury 
Department  for  decision  as  to  whether  they  are  in  proper 
form,  and  if  paid  will  be  passed  by  him  to  tiie  credit  of  my 
account." 
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The  character  of  the  services  referred  to  in  Major  Keller's 
letter,  supra^  and  the  circumstances  under  which  they  were 
performed,  are  shown  by  an  indorsement,  under  date  of 
April  3,  1909,  by  the  Chief  of  Engineers  to  the  Secretary  of 
War,  as  follows : 

"  2.  The  act  of  Congress  approved  June  29,  1906,  \  For  the 
control  and  regulation  of  the  waters  of  Niagara  River,  for 
the  preserA^ation  of  Niagara  Falls,  and  for  other  purposes,' 
authorizing  the  Secretary  of  War  to  grant  permits  for  the 
diversion  of  water  from  that  river  for  power  production, 
specifies  (amon^  other  limitations  which  he  must  observe) 
that  action  which  may  be  taken  under  certain  conditions 
*  shall  not  injure  or  interfere  with  *  *  *  the  scenic 
grandeur  of  Niagara  Falls.'  The  act  also  provides  that  '  the 
Secretary  of  War  shall  make  regulations  preventing  or  limit- 
ing the  "diversion  of  water  and  the  admission  of  electrical 
power  as  herein  stated.' 

"3.  In  his  opinion  of  January  18,  1907,  President  Taft, 
then  Secretary  of  War,  gave  directions  concerning  the  per- 
mits to  be  issued,  and  named  a  committee,  designated  within 
as  the  *  Niagara  Falls  committee  of  landscape  architects.' 
The  portion  of  the  opinion  which  relates  to  the  matter  reads 
as  follows : 

''As  the  object  of  the  act  is  to  preserve  the  scenic  beauty 
of  Niagara  Falls,  I  conceive  it  to  be  within  my  power  to 
impose  conditions  upon  the  granting  of  these  permits,  com- 
pliance with  which  will  remedy  the  unsightly  appearance 
that  is  given  the  American  side  of  the  canyon  just  below 
the  falls  on  the  American  side,  where  the  tunnel  of  the 
Niagara  Falls  Power  Company  discharges  and  where  the 
works  of  the  Hydraulic  Company  are  placed. 

"The  representative  of  the  American  Civic  Association 
has  properly  described  the  effect  upon  the  sight-seer  of  the 
view  toward  the  side  of  the  canyon  to  be  that  of  looking 
into  the  back  yard  of  a  house  negligently  kept.  For  the 
purpose  of  aiding  me  in  determining  what  ought  to  be  done 
to  remove  this  eyesore,  including  the  appearance  of  the 
buildings  at  the  top,  I  shall  appoint  a  committee  consisting 
of  Charles  F.  McKim,  Frank  D.  Millet,  and  F.  L.  Ohnsted 
to  advise  me  what  changes,  at  an  expense  not  out  of  propor- 
tion to  the  extent  of  the  investment,  can  be  made  which  will 
put  the  side  of  the  canyon  at  this  point  from  bottom  to 
top  in  natural  harmony  with  the  falls  and  other  surround- 
ings, and  will  conceal,  as  far  as  possible,  the  raw  commercial 
aspect  that  now  offends  the  eye.  This  consideration  has 
been  kept  in  view  in  the  construction  of  works  on  the  Cana- 
dian side  and  in  the  buildings  at  the  Niagara  Falls  Power 


Digitized  by  VjOOQ IC 


280  DECISIONS  OF   THE  COMPTBOLLEB. 

Company  above  the  falls.    There  is  no  reason  why  similar 
care  should  not  be  enforced  here. 

"4.  Three  of  the  permits  contain  regjiilations  pertaining 
to  the  preservation  or  restoration  of  scenic  conditions  by  the 

?;rantees,  and  all  of  the  permits  include  clauses  providing 
or  further  action  in  that  or  in  other  directions,  if  found 
necessary,  by  reserving  to  the  Secretary  of  War  the  right  to 
make  modifacations  at  any  time. 

"  5.  The  committee  referred  to  in  paragraph  3  above 
was  enlarged  by  the  Secretary  March  20,  1907,  by  the  ap- 
pointment of  two  officers  of  the  Corps  of  Engineers,  as 
additional  members,  one  of  whom  has  since  resigned  his 
commission  in  the  army,  but  who  continues  as  a  civilian 
member.  It  is  understood  that  the  conmiittee  held  a  con- 
ference with  the  Secretary  and  received  oral  instructions 
from  him,  and  the  reports  received  in  this  office  show  that 
they  have  been  actively  engaged  in  the  consideration  and 
supervision  of  operations  by  the  grantees  under  the  permits, 
with  special  reference  to  the  restoration  of  scenic  conditions 
and  the  prevention  of  any  action  likely  to  injure  or  inter- 
fere with  scenic  conditions. 

"  6.  The  question  now  arises,  as  presented  within,  whether 
the  traveling  expenses  incurred  by  civilian  members  of  the 
committee  can  be  legally  paid  from  the  appropriation  made 
by  the  act  of  June  29,  1906,  or  whether  such  action  is  pre- 
vented by  the  terms  of  section  9  of  the  sundry  civil  act 
approved  March  4,  1909,  forbidding  '  the  payment  of  com- 
pensation or  expenses  of  any  commission,  council,  board,  or 
other  similar  body,  or  any  members  thereof,  or  for  expenses 
in  connection  with  any  work  or  the  results  of  any  work  or 
action  of  any  commission,  council,  board,  or  other  similar 
body,  unless  the  creation  of  the  same  shall  be  or  shall  have 
been  authorized  by  law.'  It  is  the  understanding  of  this  office 
that  the  so-called  committee  is  not  a  '  commission,  council, 
board,  or  other  similar  body '  within  the  meaning  of  that 
section,  but  that  it  is  a  body  of  expert  assistants  whose  serv- 
ices were  and  still  are  a  necessity  in  administering  the  pro- 
visions of  the  act  of  June  29,  1906,  and  that  their  employ- 
ment and  the  payment  of  their  traveling  expenses  is  in 
entire  accord  with  the  spirit  and  purpose  of  that  act,  jus- 
tified both  by  its  terms  and  by  the  provision  appropriating 
$60,000  for  accomplishing  its  purpose.  It  is  suggested,  how- 
ever, that  as  the  proceedings  in  the  matter  of  the  duties  com- 
mitted to  them  were,  of  necessity,  in  large  part  oral  and  not 
a  matter  of  record,  the  question  should  be  presented  for  the 
consideration  of  the  President  as  the  one  most  familiar  with 
the  circumstances.  In  this  connection  attention  is  invited 
to  the  fact  that  the  civilian  members  of  the  committees 
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should  be  compensated  not  only  for  their  traveling  expenses 
but  also  for  their  services,  both  in  justice  and  for  the 
reason  that  the  act  of  Congress  approved  May  1,  1884,  for- 
bids the  acceptance  of  voluntary  service  for  the  Government. 
The  matter  was  submitted  to  the  Secretary  of  War  by  the 
Chief  of  Engineers  in  a  memorandum  dated  March  21, 
1907,  to  which  the  Secretary  replied  March  22,  1907,  that 
'  the  question  of  pay  need  not  be  considered  until  after  the 
action  of  the  commission.' 

"  7.  It  is  recommended  that,  if  in  the  opinion  of  the  Presi- 
dent such  action  is  necessary,  a  decision  be  requested  from 
the  proper  legal  officer  of  the  Government  as  to  whether  or 
not  the  payment  of  the  expenses  and  compensation  of  the 
civilian  members  of  the  committee  from  the  appropriation 
made  by  the  act  of  June  29,  1906,  would  be  legal  under  the 
provisions  of  existing  laws." 

The  act  of  June  29,  1906  (34  Stat.,  626),  entitled  "An  act 
for  the  control  and  regulation  of  the  waters  of  Niagara 
River,  for  the  preservation  of  Niagara  Falls,  and  for  other 
purposes,"  imposed  upon  the  Secretary  of  War  certain  duties 
in  respect  to  the  use  of  the  waters  of  said  river.  Section  2 
contains  the  following  proviso: 

"  *  *  *  Provided.  That  the  said  Secretary,  subject  to 
the  provisions  of  section  5  of  this  act,  under  the  limitations 
relating  to  time  above  set  forth  is  hereby  authorized  to  grant 
revocable  permits,  from  time  to  time,  to  such  individuals, 
companie3,  or  corporations,  or  their  assigns,  for  the  diver- 
sion of  additional  amounts  of  water  from  the  said  river  or 
its  tributaries  to  such  amount,  if  an5\  as,  in  connection  with 
the  amount  diverted  on  the  Canadian  side,  shall  not  injure 
or  interfere  with  the  navigable  capacity  of  said  river,  or  its 
integrity  and  proper  volume  as  a  boundary  stream,  or  the 
scenic  grandeur  of  Niagara  Falls;    *     *     *." 

Section  5  provides  that  the  provisions  of  said  act  shall 

remain  in  force  for  three  years  from  and  after  the  date  of  its 

passage;    which  limit  of  time  has,  by  the  act  of  March  3, 

•1909   (35  Stat.,  1169),  been  extended  for  two  years  from 

June  29,  1909. 

Section  6  of  the  act  of  June  29,  1906  (34  Stat.,  628), 
provides : 

"  That  for  accomplishing  the  purposes  detailed  in  this  act 
the  sum  of  fifty  thousand  dollars,  or  so  much  thereof  as  may 
be  necessary,  is  hereby  appropriated  from  any  moneys  in  the 
Treasury  not  otherwise  appropriated." 
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It  is  from  the  appropriation  provided  by  section  6,  kupra^ 
that  it  is  proposed  to  pay  the  vouchers  submitted,  and  it  is 
understood  that  the  question  as  to  the  legality  of  payment 
therefrom  is  submitted  in  view  of  the  provision  in  the  sundry 
civil  appropriation  act  of  March  4,  1909  (35  Stat.,  1027),  as 
follows : 

"  Section  9.  That  hereafter  no  part  of  the  public  moneys, 
or  of  any  appropriation  heretofore  or  hereafter  made  *bj' 
Congress,  shall  be  used  for  the  payment  of  compensation  or 
expenses  of  any  commission,  council,  board,  or  other  similar 
body,  or  any  members  thereof,  or  for  expenses  in  connection 
with  any  work  or  the  results  of  any  work  or  action  of  any 
commission,  council,  board,  or  other  similar  body,  unless  the 
creation  of  the  same  shall  be  or  shall  have  been  authorized 
by  law ;  nor  shall  there  be  employed  by  detail,  hereafter  or 
heretofore  made,  or  otherwise  personal  services  from  any 
executive  department  or  other  government  establishment  in 
connection  with  any  such  commission,  council,  board,  or 
other  similar  body.'^ 

The  Attorney-General,  in  considering  the  effect  of  this 
provision  of  the  act  of  March  4,  1909  (35  Stat.,  1027),  in 
connection  with  the  employment  of  Messrs.  McKim,  Millet, 
and  Olmsted,  has  said  (27  Op.  Att.  Gen.,  pp.  432,  435  et 

seq,)  : 

"  Under  the  circumstances  stated,  and  in  view  of  the  duty 
imposed  upon  you  in  issuing  permits  under  the  act  of  June 
29,  190r>,  to  avoid  injuring  the  scenic  grandeur  of  Niagara 
Falls,  I  think  there  can  be  no  question  as  to  your  authority 
to  employ  the  services  of  the  gentlemen  referred  to,  and  to 
designate  them  as  a  committee  for  purposes  of  convenience 
or  administration. 

"  It  is  well  settled  that  public  officers  have  not  only  the 
power  expressly  conferred  upon  them  by  law,  but'  also 
possess,  by  necessary  implication,  such  powers  as  are  requi- 
site to  enable  them  to  discharge  the  duties  devolved  upon 
them.  (23  A.  &  E.  Ency.  Law,  2d  ed.,  364,  365,  and  authori- 
ties cited.) 

"  It  is  also  the  rule  that  a  power  given  to  an  agent  carries 
with  it  the  authority  to  do  whatever  is  usual  and  necessary 
to  carry  it  into  effect.     (Le  Roy  v.  Beards  8  How.,  451,  468.) 

"  Re5Ferring  to  the  provision  of  the  Constitution  giving 
Congress  power  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  powers  grantea, 
etc.,  Judg:e  Story  says  (2  Story  on  Const.,  sec.  1237) : 

" '  It  is  only  declaratory  of  a  truth,  which  would  have  re- 
sulted by  necessity  and  unavoidable  implication  from  the 


Digitized  by  VjOOQ IC 


COMPENSATION  OF  NIAGARA  FALLS   COMMITTEE.       283 

very  act  of  establishing  the  National  Government,  and  vest- 
ing it  with  certain  powers.  AVhat  is  a  power,  but  the  ability 
or  faculty  of  doing  a  thing?  What  is  the  ability  to  do  a 
thing,  but  the  power  of  employing  the  means  necessary  to 
its  execution?  *  *  *  In  truth,  the  constitutional  opera- 
tion of  the  Government  would  he  precisely  the  same,  if  the 
clause  were  obliterated,  as  if  it  were  repeated  in  every 
article.' 

"  In  construing  the  act  of  March  9,  1898,  which  appropri- 
ated $50,000,000  for  the  national  defense,  to  be  expended  at 
the  discretion  of  the  President,  and  under  which  a  retired 
officer  of  the  navy  was  employed  as  a  meteorologist,  the 
Court  of  Claims  said  {Hayden  v.  The  United  States^  38  Ct. 
CL,  39,  61) : 

" '  Taking  into  consideration  the  general  purpose  for  which 
the  law  was  enacted,  the  terms  of  the  statute  in  the  grant 
of  power  to  the  President,  and  the  necessity  of  the  exercise 
of  the  largest  discretion  by  the  President,  the  court  decides 
that  the  employment  of  the  claimant,  with  a  salary  at  the 
rate  of  $2,000  per  annum,  came  within  the  purview  of  the 
law  and  the  discretion  of  the  President,     *     *     *.' 

^*  There  would  seem  to  be  no  doubt,  in  view  of  the  princi- 
ples and  authorities  referred  to,  that  the  appointment  of  the 
committee  in  question  was  authorized  by  law,  and  there  is 
nothing  in  the  legislative  history  of  section  9  of  the  act  of 
March  4,  1909,  which  militates  against  this  view.  It  ap- 
pears that  that  section,  as  first  offered  in  the  House  in  the 
lorm  of  an  amendment  and  separate  section  to  the  sundry 
civil  bill,  forbade  the  use  of  the  public  money  or  of  any 
appropriation  made  by  Congress  for  the  payment  of  the 
compensation  or  expenses  of  any  commission,  etc., '  unless  the 
creation  of  the  same  shall  have  been  authorized  by  Con- 
gress.' Mr.  Tawney,  who  offered  this  provision,  subse- 
quently, on  the  floor  of  the  House,  changed  the  language 
quoted  so  as  to  make  it  read  '  unless  the  creation  of  the  same 
snail  have  been  in  specif c  terms  *  *  *,'  but  later  with- 
drew the  words  '  in  specific  terms.'  Being  asked  as  to  what 
he  meant  by  the  words  '  be  authorized  by  Congress,'  Mr. 
Tawney  said  that  he  meant  '  authorized  by  law/  His  at- 
tention being  called  to  the  'great  difference  between  the 
two '  that — '  one  might  mean  a  statute  and  the  other  a  reso- 
lution of  the  two  Houses  of  Congress ' — he  modified  the  pro- 
vision so  that  it  should  read  '  authorized  by  law,'  which  is 
the  form  in  which  it  finallv  passed.  (4*3  Cong.  Record, 
3118,3119.) 

"  If  anything  may  properly  be  inferred  from  these  inci- 
dents in  the  history  or  this  provision,  it  is  that  Congress  did 
not  intend  to  require  that  the  creation  of  the  commissions. 
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etc.,  mentioned  should  be  specifically  authorized  by  a  law  of 
the  United  States,  but  that  it  would  be  sufficient  if  their  ap- 
pointment were  authorized  in  a  general  way  by  law.  In  the 
present  case  the  act  of  June  29,  1006,  affords  ample  author- 
ity for  the  appointment  of  the  so-called  '  Niagara  Falls  com- 
mittee of  landscape  architects.' 

"  You  also  ask  to  be  advised  whether  the  appropriation 
carried  by  the  act  '  may  be  continued  to  be  used  until  June 
29,  1909,  when  the  act  expires  by  its  own  limitation.' 

"  In  view  of  the  provision  of  section  5  of  the  act  as  to  its 
duration,  I  think  there  can  be  no  doubt  that  this  question 
should  be  answered  in  the  affirmative.  To  limit  the  appro- 
priation made  by  section  6  to  a  shorter  period  would  be  to 
defeat  the  expressed  intention  of  Congress  as  to  the  duration 
of  the  act,  as  without  the  appropriation  the  act  could  not  be 
effectively  administered." 

At  the  time  of  the  appointment  of  said  committee  no  com- 
pensation was  fixed  and  the  question  of  their  compensation 
having  been  submitted  to  the  Secretary  of  War  in  1907,  he 
stated:  "The  question  of  pay  need  not  be  considered  until 
after  the  action  of  the  commission." 

On  May  27,  1909,  Mr.  Frederick  Law  Olmsted  submitted 
a  bill  for  $800  for  services  rendered  between  March  19,  1907, 
and  April  29, 1908,  and  one  for  $279.73  for  services  and  trav- 
eling expenses  in  March,  1909.  In  his  bill  for  March,  1909, 
was  included  an  item  of  $200  for  services  and  $79.73  for  trav- 
eling expenses  and  telegrams. 

On  September  13,  1909,  the  Secretary  of  War  approved  a 
payment  to  the  members  of  the  commission  as  follows : 

For  services  and  expenses  In  connection  with  their  duties  as  members 
of  the  commission  : 

To  Frederick  T-aw  Olmsted $1,079.73 

To  Charles  F.  McKhn 300.00 

To  F.  D.  Millet 530.40 

To  John  D.  Sewell 39.33 

The  action  of  the  Secretary  of  War  amounted  to  the  allow- 
ance of  the  expenses  stated  as  a  part  of  the  compensation 
under  the  provisions  of  said  act,  and  it  is,  therefore,  unneces- 
sary that  they  should  be  itemized  in  said  voucher.  It  must 
be  presumed  that  the  items  were  passed  upon  in  fixing  the 
amount  to  be  allowed. 

I  am  of  the  opinion,  however,  that  before  payment  the 
vouchers  should  be  stated  on  a  form  of  voucher  for  personal 
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services  and  not,  as  now  submitted,  on  a  form  of  "  voucher 
for  purchases  and  services  other  than  personal."  When  so 
stated,  if  otherwise  correct,  payment  may  be  made. 


PAY  OP  PEK  DISK  EXPLOTEEI?  AT  HAVY-TAKBS  70K  LEAVE 
WITHOXrr  PAY  IN  LIEXr  OF  LEAVE  EAKNED  BUT  NOT  G&ANTED 
AFTEB  PROMOTION  TO  STATUTORY  POSITIONS. 

Per  diem  employees  at  navy-yards,  promoted  to  statutory  positions 
at  an  annual  compensation,  are  not  entitled  to  pay  for  days  of 
leave  granted  without  pay  during  the  period  while  they  were  per 
diem  employees^  In  lieu  of  an  equal  number  of  days  leave  earned, 
In  the  same  calendar  year,  during  the  period  while  they  were  per 
annum  employees,  the  latter  leave  not  having  been  granted  be- 
cause the  services  of  such  employees  could  not  be  spared. 

Decision  by  Comptroller  Tracewell,  November  3,  1909: 

John  F.  Keeran  appealed  October  11,  1909,  from  the  ac- 
tion of  the  Auditor  for  the  Navy  Department  in  his  settle- 
ment per  certificate  No.  82181,  dated  July  14, 1909. 

The  facts  in  this  case  are  as  follows:  John  F.  Keeran, 
who  was  rated  as  a  qiiarterman  electrician  at  $5.04  j^er 
diem,  was  on  leave  without  pay  for  fifty-eight  days  between 
January  1,  1907,  and  March  30,  1907.  On  May  6,  1907,  he 
was  promoted  to  master  electrician,  a  statutory  position,  at 
an  annual  compensation  of  $1,878.  As  a  yer  diem  employee 
he  earned  and  was  paid  for  five  days'  leave  under  the  pro;- 
visions  of  the  act  of  February  1,  1901  (31  Stat.,  746) ;  as 
fer  annum  employee  he  earned  twentj^  days'  leave.  He  was 
granted  two  days  of  the  latter.  The  remainder  was  not 
taken  "  in  the  month  of  December,  1907,  as  at  that  time  his 
services  could  not  be  spared." 

Mr.  Keeran  made  a  claim  for  pay  for  nineteen  days' 
leave  granted  without  pay  in  the  calendar  year  1907,  while 
he  was  a  per  diem  employee,  in  lieu  of  the  same  number  of 
days  of  leave  due  but  not  taken,  in  the  same  year,  while  he 
was  a  per  annum  employee. 

The  claim  was  disallowed  by  the  auditor. 

The  act  of  February  1,  1901  (31  Stat.,  746),  provides: 

"  That  each  and  every  employee  of  the  navy-yards,  gun 
factories,  naval  stations,*  and  arsenals  of  the  United  States 
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Government  be,  and  is  hereby,  granted  fifteen  working  days' 
leave  of  absence  each  year  without  forfeiture  of  pay  during 
such  leave:  Provided^  That  it  shall  be  lawful  to  allow  pro 
rata  leave  only  to  those  serving  twelve  consecutive  months 
or  inore:  And  provided  further^  That  in  all  cases  the  heads 
of  divisions  shall  have  discretion  as  to  the  time  when  leave 
can  best  be  allowed  without  detriment  to  the  service,  and 
that  absence  on  account  of  sickness  shall  be  deducted  from 
the  leave  hereby  granted." 

In  12  Comp.  Dec.,  398,  it  was  held,  quoting  from  the 
syllabus: 

"Employees  of  navy-yards  whom  the  Government  de- 
sires to  work  and  who  do  work  at  a  time  when  they  are  en- 
titled to  leave  of  absence  with  pay  may  be  regarded  while  so 
working  as  making  up  time  lost  in  the  same  year  by  absence 
with  permission  without  pay,  and  for  each  day  they  so  sur- 
render their  right  to  leave  of  absence  with  pay  may  be 
allowed  pay  for  a  day  theretofore  absent  by  permission 
without  pay." 

The  above  decision  is  applicable  only  to  those  per  diem 
employees  who  continue  in  a  per  diem  status.  When  they 
cease  to  be  per  diem  employees  they  are  not  entitled  to 
the  leave  granted  by  the  act  of  February  1,  1901,  supra. 
When  Mr.  Keeran  became  a  per  annum  employee  on  May 
6,  1907,  his  leave  status  became  the  same  as  that  of  other 
similar  per  annum  employees,  to  be  granted  only  in  the  dis- 
cretion of  the  head  of  the  department  in  which  he  was 
employed. 

It  is  claimed  that  all  of  his  leave  as  a  per  annum  employee 
was  not  granted  to  Mr.  Keeran  because  he  could  not  be 
spared.  This  was  a  proper  exercise  of  the  discretion  placed 
in  the  head  of  the  department.  Leave  is  not  cumulative, 
and  leave  of  absence  to  which  a  person  may  be  entitled  and 
not  granted  lapses  at  the  end  of  the  calendar  year. 

Mr.  Keeran's  right  to  leave  under  each  of  his  appoint- 
ments— as  a  per  diem  and  as  a  per  annum  employee — ^must 
be  controlled  by  the  law  and  regulations  applying  to  each. 

The  action  of  the  auditor  is  therefore  affirmed. 


Digitized  by  VjOOQ IC 


COMMUTATION  OF  QUARTERS,  HEAT  AND  LIGHT.       287 

COlOnrTATIOH  OF  aiTASTEES,  HEAT  AND  LIGHT  TO  ENLISTED 
MEN  OP  THE  AKXY  DETAILED  FOK  SEKVICE  WITH  THE 
MHJTIA. 

Tbere  is  no  authority  of  law  for  the  payment  of  commutation  of 
quarters,  heat  and  light  to  enlisted  men  of  the  army  when  de- 
tailed for  service  with  the  militia  under  the  act  of  May  27,  190S 
(35  Stat,  403). 

Assistant  Comptroller  Mitchell  to  Maj.  Boyd  Taylor,  paymaster,  Dis- 
trict of  Columbia  XiUtia,  NoTemher  8,  1909: 

I  have  received  your  communication  of  the  1st  instant  re- 
questing my  decision  of  a  question  presented  by  you,  as 
follows : 

'*  I  beg  to  inclose  herewith  voucher  for  $4.24,  in  payment 
of  allowance  to  Sergt.  Thomas  J.  Berney  for  quarters,  fuel, 
and  light  for  seven  days,  at  a  monthly  allowance  of  $18.20, 
together  with  copy  of  Special  Orders,  No.  82,  dated  Head- 
quarters District  of  Columbia  Militia,  October  25,  1909,  di- 
recting such  payment. 

'*  I  respectfully  rjequest  to  be  informed  whether,  in  your 
opinion,  first,  a  monthly  allowance  for  quarters,  fuel,  and 
light  can  be  paid  Sergeant  Berney,  or,  second,  whether  funds 
appropriated  for  Militia,  District  of  Columbia,  1910,  are 
available  for  furnishing  these  items." 

The  account  submitted  is  for  the  payment  of  the  commuta- 
tion allowance  of  quarters,  heat,  and  light  to  Sergt.  Thomas 
J.  Berney,  U.  S.  Army,  detailed  for  service  with  the  militia, 
for  the  period  from  October  25  to  30,  1909,  seven  days  at 
$18.20  per  month,  amounting  to  $4.24. 

Paragraph  29  of  Special  Orders,  No.  241,  War  Depart- 
ment, October  16,  1909,  reads ; 

"  Under  the  provisions  of  section  20  of  the  act  of  Congress 
approved  Januarv  21,  1903,  as  amended  by  the  act  of  Con- 
gress approved  May  27,  1908,  Sergt.  Thomas  J.  Berney  and 
Greorge  M.  Bessmer,  First  Infantry,  now  at  Fort  Leaven- 
worthy  Kans.,  are  detailed  to  duty  in  connection  with  the 
organized  militia  of  the  District  of  Columbia  and  will  be 
sent  to  Washington,  D.  C.,  reporting  upon  arrival  to  the 
adjutant-general,  National  Guard  of  the  District  of  Colum- 
bia, for  duty." 

Circular  No.  6,  War  Department,  division  of  militia  af- 
fairs, adds  paragraph  279  to  the  "  Regulations  of  the  War 
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Department   Governing  the   Organized   Militia,    1908,"   as 
follows : 

"  Applications  from  governors  of  States  and  Territories, 
and  the  commanding  general  District  of  Columbia  Militia, 
for  the  detail  of  enlisted  men  of  the  Regular  Army  for  duty 
with  the  organized  militia  of  the  States,  Territories,  and  the 
District  of  Columbia,  pursuant  to  the  provisions  of  section 
20  of  the  act  of  Congress  approved  January  21,  1903,  as 
amended  by  the  act  of  Congress  approved  May  27,  1908, 
should  state  the  special  qualifications  it  is  desired  that  the 
enlisted  men  should  possess  and  the  arm  of  the  service  from 
which  it  is  desired  they  should  be  detailed.  Applications 
should  further  specify  the  places  at  which  the  soldiers  should 
report  for  duty,  and,  by  name  and  rank,  the  person  to  whom 
they  should  report. 

"  Soldiers  detailed  upon  this  duty  will  be  paid  and  clothed, 
and  will  have  their  rations  commuted  by  the  proper  staff 
officers  of  the  Regular  Army  at  the  headquarters  oi  the  de- 

f)artment  in  which  they  may  be  serving.     The  descriptive 
ists  and  accounts  of  pay  and  clothing  of  enlisted  men  so 
detailed  will  be  kept  at  department  headquarters. 

"  It  being  impracticable  for  the  United  States  to  furnish 
quarters,  luel,  light,  medicines,  medical  attendance,  and 
transportation  connected  with  travel  within  the  limits  of  the 
State  in  the  execution  of  their  duties,  it  will  be  necessarv  for 
the  State,  Territory,  or  District  of  Columbia,  to  bear  all  ex- 
penses connected  with-  these  items  from  funds  other  than 
those  appropriated  under  section  1661,  Revised  Statutes,  as 
amended.  The  willingness  of  the  State  to  bear  these  latter 
expenses  should  be  set  forth  in  the  original  application  made 
for  the  detail." 

Special  Orders,  No.  82,  Headquarters  District  of  Columbia 
Militia,  October  25,  1909,  read : 

"Sergeants  Thomas  J.  Berney  and  George  M.  Bessemer, 
First  United  States  Infantry,  having  reported  this  date  at 
these  headquarters  in  compliance  with  paragraph  29,  Special 
Orders,  No.  241,  War  Department,  Washington,  October  10, 
1909,  and  under  the  provisions  of  section  20  of  the  act  of 
Congress  approved  January  21,  1903,  as  amended  by  the  act 
of  Congress  approved  May  27,  1908,  are  assigned  to  duty 
with  the  brigade. 

"  Circular  No.  0,  dated  War  Department,  Division  of  Mili- 
tia Affairs,  Washington.  March  26, 1909,  has  added  an  addi- 
tional paragraph  (279)  to  the  Regulations  of  the  War  De- 
partment governing  tlie  Organized  Militia,  which  provides 
for  said  assignments,  and,  further,  provides  that  the  States, 
Territories,  or  District  of  Columbia  shall  bear  the  expenses 
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of  furnishing  quarters,  fuel,  light,  medicines,  medical  at- 
tendance, and  transportation  connected  with  travel  within 
the^  limits  of  the  State  in  the  execution  of  the  duties  of  the 
enlisted  men  of  the  Begular  Army  so  assi^ed. 

"The  following  fixed  allowances,  being  equitable  with 
those  similarly  granted  enlisted  men  of  the  United  States 
Army  under  corresponding  conditions,  are  established  from 
October  25,  1909,  until  nirther  orders,  and  will  be  paid 
monthly  to  said  sergeants,  or  their  successors,  by  the  paymas- 
ter. National  Guard,  District  of  Columbia,  viz: 

Monthly  from  September  1  to  April  30,  inclusive : 

1  room,  at  $12  per  month $12.00 

li  cords  oalc  wood,  at  $4  iier  cord a.      5.00 

1,500  cubic  feet  gas,  at  80  cents  per  1,000  cubic  feet 1. 20 

Total 18.20 

Monthly  from  May  1  to  August  31,  inclusive : 

1  room,  at  $12  per  month 32.00 

i  cord  oak  wood,  at  $4  per  cord 2. 00 

900  cubic  feet  gas,  at  80  cents  per  1,000  cubic  feet .  72 

Total 14. 72 

"The  additional  allowances  other  than  those  above  com- 
muted will  be  furnished  in  kind  whenever  necessity  arises.'* 

Section  11  of  the  act  of  May  27,  1908  (35  Stat.,  403), 
amending  and  reenaeting  section  20  of  the  act  of  January 
21,  1903  (32  Stat.,  779),  provides: 

"  That  upon  the  application  of  the  governor  or  anv  State 
or  Territory  furnished  with  material  of  war  under  the  pro- 
visions of  this  act,  or  former  laws  of  Congress,  the  Secretary 
of  War  may,  in  his  discretion,  detail  one  or  more  officers  or 
enlisted  men  of  the  army  to  report  to  the  governor  of  such 
State  or  Territory  for  duty  in  connection  with  the  Organized 
Militia.  All  such  assignments  may  be  revoked  at  the  request 
of  the  governor  of  such  State  or  Territory  or  at  the  pleasure 
of  the  Secretary  of  War.'' 

The  act  of  March  3,  1909  (35  Stat.,  724),  making  appro- 
priations to  provide  for  the  expenses  of  the  government  of 
the  District  of  Columbia  for  the  fiscal  year  1910,  under  the 
head  "  Militia  of  the  District  of  Columbia,"  provides: 

**  For  the  following,  to  be  expended  under  the  authority 
and  direction  of  the  conunanding  general,.  *  *  ♦ 
namely:  for  expenses  of  camps  *  *  ♦  instruction 
♦  ♦  ♦  rent,  fuel,  light,  heat,  *  ♦  ♦  forty-five  thou- 
sand three  hundred  dofiars." 
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The  account  which  is  presented  to  you  for  payment  is  for 
commutation  of  quarters,  heat,  and  light  to  an  enlisted  man 
of  the  army.  I  know  of  no  law  or  regulation  of  the  War 
Department  having  the  force  of  law  which  authorizes  such 
commutation  to  the  enlisted  men  of  the  army.  They  are 
furnished  by  the  United  States  with  quarters,  heat,  and  light 
in  kind  only.  I  do  not  think  that  it  makes  any  difference 
where  they  are  on  duty,  or  that  the  expense  for  quarters, 
heat,  and  light  is  to  be  borne  by  another  branch  or  depart- 
ment of  the  Government  for  the  support  of  which  Congress 
makes  ^an  appropriation  out  of  the  moneys  in  the  Public 
Treasury. 

I  do  not  think  anything  more  was  contemplated  in  the 
detail  of  this  enlisted  man  than  that  the  militia  authorities 
of  the  District  of  Columbia  should  provide  him  with  what 
the  military  authorities  would  have  provided  under  like  cir- 
cumstances, namely,  quarters,  heat,  and  light  in  kind.  You 
are  a  United  States  disbursing  officer,  disbursing  the  public 
funds  of  the  United  States,  and  I  do  not  believe  you  are  au- 
thorized to  pay  anything  in  this  regard  which  a  disbursing 
officer  of  the  Quartermaster's  Department  of  the  Army  would 
not  be  authorized  to  pay,  and  it  is  beyond  question  that  a 
disbursing  quartermaster  would  not  be  authorized  to  pay  an 
account  for  commutation  of  quarters,  heat,  and  light  to  an 
enlisted  man  of  the  army. 

I  am  of  opinion  that  payment  by  you  of  the  account  pre- 
sented is  not  authorized. 


C0MPEK8ATI0H  TO  DEPEKDEHT  PABEHTS  OF  BSCEASEO 
AKTISANS  OS  LABOEESS. 

The  word  "  parent "  as  used  in  the  act  of  May  30, 1908  (35  Stat.,  556), 

may  be  construed,  by  virtue  of  section  1  of  the  Uevised  Statutes, 

as  importing  the  plural  number. 
The  Secretary  of  Commerce  and  T^bor  has  authority,  under  said  act 

of  May  30,  1908,  supra,  to  apportion  the  payment  to  be  made  be* 

tween  the  dependent  parents  in  cases  where  both  are  living  and 

dependent. 
The  approval  of  claims  arising  under  the  said  act  of  May  80,  1908, 

supra,  should  state  affirmatively  that  the  parent  or  parenta,  to 

whom  payment  is  to  be  made,  are  dependent. 
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Comptroller  Tracewell  to  tbe  Secretary  of  War,  HoYember  3,  1909: 

You  request  my  decision  of  a  question  stated  in  a  letter 
dated  October  26,  1909,  from  Edward  H.  Shultz,  major. 
Corps  of  Engineers,  as  foUows: 

"  I  have  the  honor  to  transmit  herewith  for  approval  a? 
to  the  form  of  voucher  submitted,  voucher  for  $117,  in  favor 
of  Robert  William  Hubbard  and  Laura  Hubbard,  parents 
of  Henry  William  Hubbard,  deceased,  for  compensation  on 
account  of  accidental  death  of  said  Henry  William  Hubbard. 
The  approval  of  the  claim  by  the  Department  of  Commerce 
and  Liabor  is  attached  to  voucher. 

"  It  is  intended  to  pay  this  voucher  by  two  separate  checks, 
and  as  this  is  the  first  claim  of  this  nature  that  has  come  up 
for  payment  it  is  desired  to  have  the  approval  of  the  depart- 
ment as  to  the  voucher  covering  this  payment  and  in  order 
to  establish  a  precedent  in  the  payment  of  any  future  claims 
of  this  nature. 

The  certificate  of  approval  of  the  Secretary  of  Commerce 
and  Labor  is  as  follows: 
"  The  Secretary  op  War,  Washington^  D.  C. 

"  Sir  :  I  have  the  honor  to  inform  you  that  the  claim  of 
Robert  William  Hubbard  and  Mrs.  Laura  Hubbard,  909 
South  Sixteenth  street,  St.  Joseph,  Mo.,  for  compensation  on 
account  of  the  death  of  the  person  described  below  has  been 
examined,  and  I  find  from  the  evidence  submitted  that  the 
said  claim  has  been  established  under  the  act  of  May  30, 1908. 
In  accordance  withjthe  authority  conferred  upon  me  by  the 
said  act,  I  hereby  approve  the  payment  of  compensation  to 
the  aforesaid  claimant  at  a  rate  equal  to  the  amount  the  de- 
ceased employee  would  have  been  entitled  to  receive  as  pay 
if  such  employee  were  alive  and  continued  to  be  employed 
for  the  perioci  beginning  August  13,  1909,  and  ending  Au- 
ffust  12,  1910,  both  dates  inclusive,  to  be  apportioned  as 
follows: 

"  The  entire  payment  to  be  made  to  Robert  William  Hub- 
bard and  Mrs.  Laura  Hubbard,  parents  of  the  deceased 
employee,  in  equal  parts. 

"Respectfully,  Ormsby  McHarg, 

"  Assistant  Secretary  of  Commerce  and  Labor. 


"  Henry  William  Hubbard,  stoker,  Engineer  Department, 
fleet  improving  Missouri  River,  Wathena,  Kans.,  drowned 
August  12,  19(^.    Reporting  office :  Kansas  City,  Mo." 
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Section  2  of  the  act  of  May  30,  1908  (35  Stat.,  556),  pro- 
vides: 

"That  if  any  artisan  or  laborer  so  employed  shall  die 
during  the  said  year  by  reason  of  such  injury  received  in 
the  course  of  such  employment,  leaving  a  widow  or  a  child 
or  children  under  16  years  of  age,  or  a  dependent  parent, 
such  widow  and  child  or  children  and  dependent  parent  shall 
be  entitled  to  receive,  in  such  portion  and  under  such  regu- 
lations as  the  Secretary  of  Commerce  and  Labor  may  pre- 
scribe, the  same  amount,  for  the  remainder  of  the  said  year, 
that  said  .artisan  or  laborer  would  be  entitled  to  receive  as 
pay  if  such  employee  were  alive  and  continued  to  be 
employed." 

Section  1  of  the  Revised  Statutes  provides  that : 

"  In  deteimining  the  meaning  of  the  Revised  Statutes  or 
of  any  act  or  resolution  of  Congress  passed  subsequent  to 
February  twenty-fifth,  eighteen  hundred  and  seventy-one, 
words  importing  the  singular  number  may  extend  and  be 
applied  to  several  persons  or  things,    *    *    *." 

The  word  parent  in  the  act  of  May  30,  1908,  sitpra^  does 
import  the  singular  number,  but  I  am  of  the  opinion  that 
under  section  1  of  the  Revised  Statutes  it  may  be  so  applieii 
as  to  include  both  parents.  The  Secretary  of  Commerce  and 
Labor  is  given  power  to  apportion  the  payments  to  be  made 
among  the  various  beneficiaries.  TTiis  being  true,  and  the 
word  "  parent "  being  so  used  that  it  does  not  indicate  a 
preference  for  either  parent,  I  am  of  the  opinion  that  he 
would  have  a  right  to  apportion  the  payment  to  be  made  to 
the  dependent  parents  between  them  where  they  are  both 
living  and  dependent. 

The  parent  or  parents  to  be  paid  must,  however,  be  de- 
pendent. It  does  not  affirmatively  appear  from  the  ap- 
proval of  the  Secretary  of  Commerce  and  Labor  whether  he 
has  determined  the  fact  that  the  parents  are  dependent  or 
not. 

The  record,  so  far  as  it  is  before  me  being  silent  respecting 
this  fact,  and  it  being  a  fact  which  must  have  been  estab- 
lished before  the  Secretary  of  Commerce  and  Labor  could 
have  rightly  acted,  it  will  be  presumed  that  such  fact  was 
properly  brought  to  his  knowledge.  {Settlemier  v.  Sullivan^ 
97  U.  S.,  444,  449.) 

I  can  not  refrain,  however,  from  saying  that  in  my  opinion 
it  would  be  a  much  better  practice  if  the  approval  of  the 
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claim  by  the  Secretary  of  Commerce  and  Labor  should  in 
siich  cases  state  that  the  payees  were  dependent  parents.  A 
copy  of  this  decision  will  be  transmitted  to  him. 

You  are  advised  that  it  should  be  stated  upon  the  face  of 
voucher  that  the  payment  is  to  the  dependent  parents.  Whei> 
corrected  as  indicated  you  are  authorized  to  pay  the  voucher 
if  otherwise  correct. 


TBAHSPOBTATION  OF  M0TTHT8  OF  OFFICEBS  OF  THE  ABMY. 

Army  officers  below  the  grade  of  major  who  provide  themselves  with 
suitable  mounts  at  their  own  expense  under  the  provisions  of  the 
act  of  May  11,  1908  (35  Stat.,  108),  are  only  entitled  to  transpor- 
tation of  such  mounts  as  belong  to  and  are  used  by  the  officers  in 
the  military  service  at  the  time  of  change  of  station. 

There  is  no  authority  of  law  for  the  transportation  of  such  mounts, 
at  government  expense,  from  the  place  of  purchase  to  the  officer's 
station,  and  the  amendment  to  paragraph  No.  1107  of  the  Army 
Regulations,  purporting  to  authorize  such  transportation,  has  not 
the  force  or  sanction  of  law. 

Dedsion  by  Assistant  Comptroller  Xitohell,  November  4,  1909: 

The  Auditor  for  the  War  Department  has  reported  for  ap- 
proval, disapproval,  or  modification  his  decision,  dated  the 
1st  instant,  making  an  original  construction  of  a  statute,  as 
follows : 

"  In  the  consideration  of  the  disbursing  accounts  of  M. 
Gray  Zalinski,  major,  quartermaster,  U.  §.  Army,  for  the 
month  of  February,  1909,  the  question  arises  as  to  the  au- 
thority of  the  Secretary  of  War  to  cause  to  be  transported  at 
government  expense  horses  which  are  the  personal  property 
of  officers  of  the  United  States  Army  from  the  place  oi  pur- 
chase to  the  station  of  said  officers. 

"  Section  220  of  the  Revised  Statutes  reads  as  follows : 

" '  The  transportation  bf  troops,  munitions  of  war,  equip- 
ments, military  property,  and  stores  throughout  the  United 
States  shall  be  under  the  immediate  control  and  supervision 
of  the  Secretary  of  War  and  such  agents  as  he  may  appoint.' 

"'  The  appropriation  for  the  transportation  of  the  army  for 
the  fiscal  year  1909,  provides : 

" '  For  transportation  of  the  army  and  its  supplies,  in- 
cluding transportation  of  troops  when  moving  either  by  land 
or  water  and  their  baggage    *    *     *.' 

"  The  Assistant  Comptroller  of  the  Treasury,  in  decision 
dated  June  30,  1909  (15  Comp.,  898),  in  a  similar  case  held 
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that  the  Army  Kegulations  authorizing  the  transportation  of 
officers'  horses  on  change  of  station  did  not  authorize  the 
transportation  of  horses  from  the  place  of  purchase  to  the 
place  where  said  horse  was  to  be  used  in  the  United  States 
service.  Said  decision,  however,  appears  to  be  based  solely 
on  the  regulation  which  only  authorizes  the  transportation 
of  horses  on  change  of  station. 

"Voucher  396  in  the  account  of  M.  Gray  Zalinski,  for 
February,  1909,  was  suspended  in  this  office  and  attention 
invited  to  the  aecision  of  the  Assistant  Comptroller  above 
referred  to.  Subsequently  the  approval  of  the  Secretary  of 
War  was  obtained  for  this  shipment.  The  question  arises  as 
to  whether  the  approval  of  the  Secretary  of  War  is  equiv- 
alent to  a  regulation  authorizing  such  shipment. 

"  General  Order  No.  158,  War  Department,  dated  July  30; 
1909,  promulgated  an  amendment  to  paragraph  1107  of  the 
Army  Regulations,  which  amendment  reads,  in  part,  as 
follows : 

" '  When  horses  are  purchased  by  officers  at  points  other 
than  their  station  the  Quartermaster's  Department  will  trans- 
port them  from  points  of  purchase  to  the  station  of  the 
officer,  provided  tne  cost  of  shipment  from  point  of  purchase 
to  new  station  does  not  exceed  the  cost  of  shipment  from  the 
old  to  new  station  on  last  chan^  of  station,  and  provided 
the  officer  has  not  had  his  authorized  private  mounts  shipped 
from  his  old  to  his  new  station.' 

"  It  is  well  settled  that  where  a  particular  expenditure  is 
prohibited  by  regulation,  the  head  of  a  department  mav 
waive  such  regulation  and  authorize  the  increased  expendi- 
ture, provided  such  expenditure  is  not  contrary  to  law.  (See 
9  Comp.  Dec,  312;  3  Comp.  Dec,  304;  and  MS.  Comp.  Dec, 
Dec  31, 1904,  and  June  25,  1909.) 

"The  decision  of  the  Assistant  Comptroller  of  June  SO, 
1909,  siipra^  apparently  recognized  the  validity  of  paragraph 
1107  of  the  Army  Regulations  as  it  existed  at  that  time.  I 
am  unable  to  find  any  law  which,  by  express  terms  or  by 
necessary  implication,  prohibits  the  Secretary  of  War  from 
causing  to  be  transported  at  public  expense  an  officer's  horse 
which  has  been,  or  is  to  be,  used  in  the  public  service. 

"  I  am  therefore  of  opinion,  and  so  decide,  that  under  sec- 
tion 220,  Revised  Statutes,  the  Secretary  of  War  is  author- 
ized to  cause  to  be  transported,  at  public  expense,  under  the 
conditions  specified  in  the  amendment  to  paragraph  1 107  of 
the  Army  Regulations,  supra,  the  private  horses  of  officers  of 
the  army  from  the  place  of  purchase  to  the  place  of  their  use 
in  the  government  service,  and  that  the  subsequent  approval 
of  such  transportation  by  the  Secretary  of  War  is  the  equiva- 
lent of  a  prior  regulation  authorizing  such  transportation." 
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Officers  of  the  army  are  entitled  only  to  such  pay  and 
allowances  as  are  provided  by  statute  and  regulations  made 
in  aid  thereof.  It  is  a  general  rule  that  persons  appointed 
to  the  military  service  must  join  their  first  stations  at  their 
own  expense,  and  I  am  of  opinion  that  officers  below  the 
grade  of  major  who  provide  themselves  with  suitable  mount 
or  mounts  at  their  own  expense  as  provided  by  the  act  of 
May  11,  1908  (35  Stat.,  108),  must  get  their  said  mount  or 
mounts  into  the  military  service  at  their  own  expense.  The 
said  act  of  May  11,  1908,  requires  the  mount  or  mounts  fur- 
nished by  officers  below  the  grade  of  major  to  be  suitable, 
but  it  does  not  prescribe  when  or  where  the  suitability  of  the 
mount  or  mounts  so  furnished  shall  be  determined,  whether 
at  time  and  place  of  purchase  or  at  the  officers'  station.  If 
at  the  officers'  station  it  may  happen  that  the  mount  or  mounts 
transported  from  place  of  purchase  to  officers'  station  would 
be  declared  not  to  be  suitable  mount  or  mounts  for  the  mili- 
tary service  and  would  be  rejected  on  that  account.  In  such 
case  the  mount  or  mounts  would  never  have  been  in  the 
military  service. 

I  am  of  opinion  that  the  only  transportation  of  horses  of 
officers  contemplated  by  the  law  is  the  transportation  of  such 
horses  as  belong  to  and  are  used  by  the  officers  in  the  mili- 
tary service  at  the  time  they  changed  station,  and  under  the 
circumstances  appearing  in  this  case  that  the  transportation 
of  the  horses  from  place  of  purchase  to  the  officers'  station 
at  government  expense  was  not  authorized,  and  that  the 
amendment  to  the  above  regulations.  No.  1107,  purporting  to 
authorize  such  transportation  at  government  expense,  has  not 
the  force  or  sanction  of  law. 

The  decision  of  the  auditor  is  disapproved. 


KHiEAGE  OF  FIELD  DEPTTTY  MABSHALS  WHEN  TBAVELINO 
WITHOirr  PEOCESS. 

There  is  no  provision  of  law  for  the  payment  of  mileage  to  field 
deputy  marshals  when  travel  is  made  for  the  purpose  of  getting 
possession  of  prisoners  to  be  taken  before  a  commissioner  for 
final  hearing,  where  said  prisoners  have  been  previously  tem- 
porarily committed,  and  such  travel  is  performed  without  any 
writ  or  other  process  in  the  hands  of  the  deputy. 
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No  official  residence  or  headquarters*  are  designated  by  law  for  field 
deputy  marshals  and  mileage  can  not  be  properly  allowed  such 
deputies  for  going  from  their  homes  to  other  places  where  they 
are  to  perform  service,  unless  they  are  actually  traveling  upon 
process. 

Seoislon  by  Comptroller  Tracewell,  November  8,  1909: 

Mile  D.  Campbell,  United  States  marshal  for  the  eastern 
district  of  Michigan,  appealed  October  27,  1909,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments 
in  the  settlement  of  his  account  for  the  quarter  ended  March 
31,  190.9,  under  the  appropriation  "  Salaries,  fees,  and  ex- 
penses of  marshals,  United  States  courts,"  wherein  the  au- 
ditor, per  judicial  certificate  No.  1889  (F.  O.),  dated  Sep- 
tember 10,  1909,  disallowed  $2.25  in  the  voucher  of  Field 
Deputy  William  H.  McKale. 

The  sum  disallowed  represents  mileage  charged  by  the 
deputy  for  travel  from  Lansing,  where  he  lived,  to  Mar- 
shall, Mich.,  a  distance  of  50  miles,  and  was  computed  at 
the  rate  of  6  cents  a  mile,  the  deputy  claiming  three- fourths 
of  $3  as  his  net  mileage. 

The  original  voucher  shows  that  this  mileage  was  claimed 
on  the  ground  that  the  travel  was  performed  in  going  to 
attend  a  hearing  before  a  United  States  commissioner.  The 
auditor  disallowed  the  charge  under  my  decision  in  AUerCs 
case  (7  Comp.  Dec,  242),  wherein  it  was  held  that  a  deputy 
marshal  is  not  entitled  to  mileage. for  travel  to  attend  an 
examination  or  hearing  before  a  commissioner. 

The  marshal  now  states  that  the  travel  was  made  in  order 
that  the  deputy  might  take  possession  of  two  prisoners  who, 
at  the  time,  March  15,  1909,  were  temporarily  committed  to 
jail  at  Marshall,  and  transport  them  to  Battle  Creek  for  final 
hearing  before  the  United  States  conmiissioner  at  the  latter 
place. 

The  law  makes  no  provision  for  mileage  where  travel  is 
made  to  get  possession  of  prisoners  who  are  to  be  taken 
before  a  commissioner  for  final  hearing  where  said  prisoners 
have  been  temporarily  committed,  and  where  such  travel  is 
performed  without  any  writ  or  other  process  in  the  hands 
of  the  deputy. 

Section  829,  Revised  Statutes,  the  marshal's  fee  bill  pro- 
vides: 
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^  For  travel,  in  going  only,  to  serve  anjr  process,  warrant, 
attachment,  or  other  writ,  *  *  *  six  cents  a  mile, 
•    *     V     (Par.  26.) 

"  For  attending  examinations  before  a  commissioner,  and 
bringing  in,  guarding,  and  returning  prisoners  charged  with 
crime    *     *     *     two  dollars  a  day.      (Par.  23.) 

"  For  every  commitment  or  discharge,  fifty  cents."  (Par. 
19.) 

"  For  transporting  criminals,  ten  cents  a  mile  for  himself 
(deputy)  and  each  prisoner,  and  necessary  guard  *  *  *." 
(Par.  20.) 

The  field  deputy  in  this  case  had  no  process  in  his  hands 
and  was  not  traveling  to  serve  a  writ  in  going  from  Lansing 
to  Marshall,  and  was  not  therefore  in  a  position  to  earn  mile- 
age or  fees  until  after  he  reached  Marshall  and  until  the 
prisoners  were  delivered  to  him  to  be  transported  to  the  place 
where  the  commissioner  was  located;  in  other  words,  the 
deputy  rendered  no  service  to  the  Government  for  which 
comp^isation  is  provided  until  he  got  possession  of  the 
prisoners. 

The  law  makes  no  provision  for  an  official  residence  or 
headquarters  of  a  field  deputy  marshal,  and  there  is  no 
authority  under  which  mileage  can  properly  be  allowed 
such  deputy  in  going  from  his  home  to  another  place  where 
he  is  to  perform  service,  unless  he  is  actually  traveling  upon 
process.     (15  Comp.  Dec.,  542.) 

The  auditor  allowed  mileage  at  the  rate  of  10  cents  a  mile 
each  far  the  deputy,  guard,  and  two  prisoners  from  Mar- 
shall to  Battle  Creek,  also  deputy's  per  diem  for  "  attend- 
ing "  the  examination,  "  bringing  in  "  and  "  guarding  "  pris- 
oners, also  transportation  mileage  from  Battle  Creek  to  De- 
troit, where  the  prisoners  were  finally  committed,  together 
with  other  proper  fees,  amounting  in  all  to  $42.45  net  fees 
and  mileage  for  the  deputy's  services  in  this  case  on  March 
15,  1909,  which  amount  has  already  been  allowed  and  paid 
'  to  the  deputy.  The  fees  and  mileage  allowed  by  the  audi- 
tor, as  indicated,  are  such  as  are  expressly  provided  by  sec- 
tion 829,  Revised  Statutes,  and  in  the  present  case  serve  to 
show  the  liberality  of  the  fee  bill  in  compensating  field  depu- 
ties for  actual  services  rendered.  The  amount  allowed  and 
paid  the  deputy  is  mentioned  for  the  purpose  of  showing 
that  there  was  "  no  personal  loss  "  to  the  deputy  as  a  result 
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of  the  services  performed  by  him  on  the  above  date  as  in- 
ferred by  the  marshal. 

The  mileage  charged  by  the  deputy  in  going  from  Lansing 
to  Marshall,  as  above  described,  being  miauthorized  by  law, 
the  action  of  the  auditor  in  disallowing  such  mileage  is  there- 
fore affirmed. 

It  is  noticed  upon  examination  of  page  10  of  the  deputy^s 
voucher  that  mileage  going  to  serve  the  original  warrant  of 
arrest  in  this  case,  March  8,  1909,  is  computed  from  Liansing 
to  Marshall,  50  miles,  at  6  cents  a  mile,  whereas  the  said 
voucher  shows  that  the  warrant  was  not  received  at  Lansing 
but  at  Battle  Creek,  and  that  the  distance  from  Battle  Creek 
to  Marshall,  where  the  warrant  was  served,  is  only  13  miles. 
The  difference  between  the  constructive  mileage  charged  (50 
miles)  and  the  actual  mileage  earned  (13  miles)  is  therefore 
disallowed  under  my  decision  in  Whitens  case  (15  Comp. 
Dec,  542,  543).  See  also  Instructions  of  the  Attorney- 
General  to  United  States  Marshals,  paragraph  448.  Such 
excess  mileage  charged  by  the  deputy  and  allowed  by  the 
auditor  amounting  to  $1.66,  being  three-fourths  of  37  miles, 
at  6  cents  a  mile,  will  be  recharged  to  the  marshal  upon  this 
revision. 

The  revision  of  this  account  is  limited  to  the  items  specific- 
ally referred  to  above. 


MILEAGE  OB  ACTTTAL  EXPENSES  OE  FIELD  ViKrJSTZ  MAK8HAL8. 

When  writs  have  been  forwarded  to  field  deputy  marshals  with  in- 
structions to  serve  the  same  Immediately,  and  such  ofllcerB  dis- 
cover that  the  person  named  In  the  writ  has  removed  to  another 
locality  in  the  district,  to  which  point  travel  is  performed  and 
service  made  of  the  writ,  such  field  deputy  marshals  are  entitled 
to  mileage  or  actual  expenses,  notwithstanding  the  fact  that  there 
may  be  an  office  deputy  located  at  the  point  where  service  of  the 
writ  was  actually  made. 

Comptroller  Tracewell  to  C.  A.  Qyerlock,  United  States  marshal,  Hoyem- 
ber  8,  1909: 

I  am  in  receipt  of  your  letter  of  the  1st  instant,  as  follows : 

"  I  recently  forwarded  to  my  field  deputy,  John  J.  Red- 
dick,  at  Prescott,  Ariz.,  a  civil  writ  for  service  upon  a  person 
who  was  supposed  to  be  in  Prescott,  with  instructions  to 
make  immediate  service. 
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^  Mr.  Beddick  is  an  inexperienced  deputy,  and  upon  search 
found  that  the  person  wanted  had  removed  to  Phoenix. 
Without  further  inquiry  he  proceeded  immediately  to 
Phoenix  to  make  the  service,  probably  not  being  aware*  that 
I  have  an  office  deputy  located  at  that  place. 

"  I  presented  the  matter  of  payment  of  his  expenses,  which 
amount  to  $18.80,  to  the  Attorney-General,  requesting  to  be 
advised  whether  these  expenses  can  be  properly  paid,  and 
upon  the  suggestion  of  the  Attorney-General  I  am  present- 
ing the  same  matter  to  you,  with  the  request  that  you  render 
me  an  advance  decision. 

"  I  inclose  herewith  Mr.  Reddick's  claim  as  presented." 

The  writ  referred  to,  as  indicated  by  the  voucher  submit- 
ted, was  a  summons  duly  issued  by  the  clerk  of  the  United 
States  district  court  at  Prescott  in  the  case  of  United  States 
T.  English  et  ah^  and,  it  is  admitted,  was  actually  served  by 
Field  Deputy  Reddick  on  September  30,  1909,  at  Phoenix, 
Ariz. 

The  field  deputy  received  the  writ  from  the  marshal  with 
instructions  to  make  immediate  service,  and  in  complying 
with  such  instructions  the  deputy  found  it  necessary  to  travel 
from  Prescott,  where  he  received  the  writ,  to  Phoenix,  the 
place  of  service. 

Section  829,  Revised  Statutes,  provides  for  mileage  at  the 
rate  of  6  cents  a  mile  in  going  to  serve  a  properly  issued  writ, 
and  section  11  of  the  act  of  May  28,  1896  (29  Stat.,  182), 
provides : 

"  That  a  field  deputy  may  elect  to  receive  actual  expenses 
on  any  trip  in  lieu  of  mileage." 

The  field  deputy  upon  serving  the  writ  in  this  case  elected 
to  take  an  amount  equal  to  his  actual  expenses  instead  of 
mileage,  and  in  so  doing  he  is  claiming  only  that  which  the 
law  expressly  provides  he  may  have.  Therefore  you  are  au- 
thorized to  pay  Mr.  Reddick  his  proper  expenses  actually 
incurred  in  the  service  of  this  writ,  your  attention,  however, 
being  called  to  a  charge  made  by  him  for  "  two  telephone 
messages  from  Phoenix  to  Prescott,  $1,"  which  item,  being 
unusual  and  extraordinary  in  serving  process,  should  not  be 
paid  by  you  except  upon  satisfactory  explanation  made  to 
you  by  the  deputy  as  to  the  necessity  and  propriety  of  such 
a  charge. 
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It  may  be  added,  in  support  of  the  above  conclusion,  that 
I  do  not  think  that  the  field  deputy's  claim  for  his  proper 
expenses  incurred  in  good  faith,  and  under  the  law,  can  be 
collaterally  attacked  and  defeated  by  the  fact  that  there  is 
an  office  deputy  located  at  the  place  where  service  was  made, 
especially  when  it  appears  that  the  field  deputy  was  unaware 
of  that  fact.  It  is  apparent  that  if  the  Government,  or  a 
private  litigant,  is  burdened  with  expenses  in  a  case  such  as 
the  present  one,  which  expenses  might  have  been  avoided  by 
the  marshal's  forwarding  the  writ  to  an  office  deputy  at  the 
place  of  service,  the  error,  if  any  there  be,  giving  rise  to 
such  expenses,  is  not  that  of  the  field  deputy,  and  there  is  no 
good  reason  why  he  should  suflfer  financially  therefor.  It  is 
his  duty  to  serve  process  placed  in  his  hands  by  the  marshal 
anywhere  in  his  district  in  the  absence  of  special  instructions 
to  the  contrary,  and  when  he  does  serve  such  process  he  is 
entitled  to  the  fees  and  expenses  allowed  by  law. 


RENTAL  OF  aVABTEBS  FOB  OFFICEBS  OF  THE  MABIHE  C0BP8  DT 
EXCESS  OF  COmCTTTATIOH  YALTTE  OF  ALLOWAHCE  OF  aVAB- 
TEB8. 

When  officers  of  the  Marine  Corps  have  made  requisition  for  qnai  ters 
and  the  same  are  rented  and  paid  for  by  the  proper  pay  officer, 
the  fact  that  the  cost  of  the  rented  quarters  is  in  excess  of  the 
commutation  value  of  their  allowance  of  quarters  Imposes  no 
legal  liability  for  the  excess  upon  such  officers,  who  are  mere 
occupants  of  the  premises  rented  for  their  use,  and  such  excess 
payments  can  not  be  checked  against  the  pay  of  the  officers  occu- 
pying the  quarters  so  furnished. 

Decision  by  Assistant  Comptroller  Mitchell,  Hoyemher  12,  1909: 

Capt.  J.  K.  Tracy,  U.  S.  Marine  Corps,  appealed  Octo- 
ber 23,  1909,  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  Xo.  31586  of  June  19,  1909,  dis- 
allowing his  claim  for  reimbursement  of  $63.07,  the  amount 
checked  against  his  account  as  diflference  between  the  cost 
of  quarters  hired  for  his  use  at  $35  per  month  and  the 
commutation  value  of  his  allowance  of  quarters  at  $24  per 
month,  from  November  1,  1904,  to  April  22,  1905,  he  being 
at  that  time  a  first  lieutenant  and  on  duty  with  troops  in  the 
Island  of  Guam  and  entitled  to  be  furnished  quarters  in  kind- 
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The  auditor  disallowed  the  claim  because : 

"  It  was  the  usual  practice  of  the  Government  in  hiring 
quarters  for  the  use  or  officers  not  to  exceed  the  commutation 
value  of  the  allowance  of  quarters  to  which  an  officer  may 
have  been  entitled." 

It  appears  from  the  papers  in  the  case  that  the  quarters 
in  question  were  procured  on  the  requisition  of  claimant, 
approved  by  Capt.  H.  O.  Bisset,  U.  S.  Marine  Corps,  com- 
manding marines,  and  also  by  Lieut.  Raymond  Stone,  U.  S. 
Xavy,  commandant  of  the  station  of  Guam,  who  directed  the 
pay  officer  to  hire  and  pay  for  quarters. 

Also  it  appears  from  tiie  papers  in  the  case  that  Captain 
Tracy,  the  appellant,  neither  contracted  nor  paid  for  the 
quarters  in  question,  but  was  the  mere  occupant  of  quarters 
hired  and  paid  for  for  his  use. 

Under  the  circumstances  in  this  case  the  question  involved, 
and  the  only  question  proper  for  consideration  at  the  present 
time,  is  as  to  the  liability  of  Captain  Tracy  for  the  over- 
payment, if  such  there  be,  in  the  case.  I  am  unable  to  see 
how  any  legal  liability  attaches  to  Captain  Tracy  under  the 
circumstances  above  stated,  nor  can  I  see  the  right  of  the 
contracting  and  paying  officer  to  recoup  himself  for  an 
alleged  excess  of  payment  made  in  this  case. 

The  question  seems  to  be  too  plain  for  argument,  and  I 
am  therefore  constrained  to  disagree  with  the  auditor  and 
to  hold  that  the  appellant  is  entitled  to  reimbursement  for 
the  amount  checked  against  his  pay. 

A  certificate  of  difference  will  be  issued  accordingly. 

The  question  as  to  whether  or  not  there  has  been  an  excess 
payment  for  which  any  person  is  liable  is  one  to  be  con- 
sidered in  the  settlement  of  the  accounts  of  the  contracting 
and  paying  officer. 


SUBSISTEHCE  OF  GtrABDS  T&ANSPO&TIHa  PBISONE&S:  EZ- 
PEVSE8  OF  TTHITEB  STATES  ATT0RKEY8  WHILE  ABSEKT  F&OX 
THEIE  OFFICIAL  BSSIDSHCES. 

Ignited  States  marshals  are  entitled  to  credit  for  the  expense  of  meals 
for  guards  transporting  prisoners  within  the  limit  of  $1  actually 
and  necessarily  paid  for  a  single  meal,  and  within  the  maximum 
of  13  per  day. 
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The  act  of  May  27,  1908  (35  Stat.,  375),  expressly  limits  the  amount 
of  expenses  for  lodi^ng  and  subsistence  to  which  United  States 
attorneys  are  entitled  while  absent  from  their  official  residences 
on  official  business,  and  the  action  of  the  court,  in  approving  at- 
torneys* accounts,  can  not  legalize  payment  by  marshals  of 
amounts  in  excess  of  the  maximum  fixed  by  law. 

While  the  approval  of  the  court,  when  required,  may  properly  he  re- 
garded as  prima  facie  evidence  of  the  correctness  of  an  account, 
it  is  still  the  duty  of  disbursing  officers  to  examine  such  accounts 
when  presented,  and  to  satisfy  themselves  that  amounts  claimed 
are  not  in  excess  of  that  allowed  by  the  statute  under  which  they 
are  making  payment. 

Decision  by  Comptroller  Traoewell,  NoTember  18,  1909: 

Henry  C.  Pettit,  United  States  marshal  for  the  district  of 
Indiana,  appealed  November  4,  1909,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  for  the  quarter  ended  December  31,  1908, 
wherein  the  auditor  per  judicial  certificate  No.  1698,  dated 
July  8,  1909,  disallowed  the  following  items: 

1.  Charge  for  meals  for  guards  at  St.  Louis  and  Kansas 
City,  Mo.,  in  excess  of  50  cents  for  each  meal,  while  trans- 
porting United  States  prisoners  from  Indianapolis  to  the 
United  States  penitentiary  at  Fort  Leavenworth,  Kans., 
$9.80. 

2.  Amount  paid  to  Joseph  B.  Kealing,  United  States  attor- 
ney, in  reimbursement  of  expenses  for  subsistence  and  lodg- 
ing incurred  by  Mr.  Kealing  while  absent  from  his  official 
residence  and  traveling  upon  official  business  in  excess  of  $4 
per  day  on  November  15  and  19,  1908,  $2  for  each  day,  $4. 

The  items  will  be  disposed  of  in  the  order  set  out. 

1.  As  to  the  charge  for  the  guards'  meals  it  may  be  said 
that  this  question  has  been  already  settled  by  my  decision  in 
Lewis's  case  (14  Comp.  Dec,  710)  wherein  the  question  of 
allowances  to  guards  for  meals  while  transporting  United 
States  prisoners  was  fully  discussed,  and  it  was  clearly  de- 
cided therein  that  a  marshal  was  entitled  to  credit  for  the 
expense  of  meals  procured  by  guards,  within  the  limit  of  $1 
actually  and  necessarily  paid  for  a  single  meal,  and  within 
a  maximum  of  $3  per  day. 

In  the  present  case  the  cost  of  the  guards'  meals  did  not 
exceed  $1  per  meal  for  each  guard,  and  the  marshal  has  ex- 
plained that  these  meals  were  necessarily  procured  at  the 
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Union  Station  restaurants  in  St.  Louis  and  Kansas  City  be- 
tween trains,  and  that  "  the  meals  were  necessarily  procured 
for  the  least  possible  reasonable  charge." 

In  view  of  the  facts,  and  under  the  decision  cited,  the 
action  of  the  auditor  is  reversed  and  this  item,  $9.80,  is  now 
allowed. 

2.  In  regard  to  the  payment  by  the  marshal  to  Mr.  E^al- 
ing  of  the  latter's  subsistence  and  lodging  expenses  in  excess 
of  $4  per  day,  the  marshal  contends  that  inasmuch  as  the 
district  attorney's  account  was  duly  sworn  to  by  Mr.  Real- 
ing,  and  bore  the  approval  of  the  court,  he  had  no  discretion 
in  the  matter  other  than  to  pay  the  voucher  as  made  out  and 
approved ;  that  he  had  no  knowledge  but  that  the  claim  was 
"  perfectly  correct  and  regular,"  and  that  he  had  no  other 
duty  to  perform  in  the  premises  except  to  pay  the  voucher 
in  full.  He  also  cites  the  instructions  of  the  Attorney- 
Greneral,  Circular  No.  34,  dated  June  10,  1908,  in  justifica- 
tion of  the  payment  as  made,  and  in  support  of  his  conten- 
tion that  the  action  of  the  auditor  should  be  overruled. 

So  far  as  the  Attorney-General's  circular,  referred  to  by 
the  marshal,  is  concerned,  it  may  be  said  that  this  circular 
was  issued  for  the  purpose  of  carrying  out  the  provisions  of 
the  act  of  May  27,  1908  (35  Stat,  375),  quoted  below. 

That  the  marshal  has  misconstrued  the  instructions  of  the 
Attorney-General  in  this  matter  is  evidenced  by  the  fact  that 
the  Attorney-General  upon  the  administrative  examination 
of  this  account,  and  with  full  knowledge  of  the  facts,  ex- 
pressly disapproved  and  deducted  the  excess  over  $4  per  day 
paid  to  Mr.  Kealing  for  his  subsistence  and  lodging. 

The  act  of  May  27, 1908,  supra^  provides : 

"  The  necessary  expenses  for  lodging  and  subsistence  ac- 
tually paid  not  exceeding  four  dollars  per  day  and  actual 
and  necessary  traveling  expenses  of  the  United  States  dis- 
trict attorneys  and  their  assistants,  while  absent  from  their 
respective  official  residences  and  necessarily  employed  in 
going  to,  returning  from,  and  attending  before  any  United 
States  court,  commissioner,  or  other  conmiitting  magistrate, 
and  while  otherwise  necessarily  absent  from  their  respective 
official  residences  on  official  business  shall  be  allowed  and 
paid  in  the  following  manner:  That  the  accounts  of  the 
United  States  attorneys  and  assistant  United  States  attor- 
neys for  expenses  herein  provided  for  shall  be  made  out 
monthly  in  accordance  with  rules  and  regulations  prescribed 


Digitized  by  VjOOQ IC 


804  DECISIONS  OF   THE  COMPTBOLLEB. 

by  the  Attorney-General.  And  when  said  expense  accounts 
are  made  out,  as  hereinbefore  provided,  and  verified  on  oath 
before  an  officer  authorized  by  law  to  administer  oaths,  they 
shall  be  submitted  to  and  examined  by  one  of  the  judges  of 
the  circuit  court  or  district  court  of  the  district  for  which 
said  United  States  attorney  or  assistant  United  States  at- 
tomev  was  appointed,  and  when  approved  by  said  judge, 
may  be  allowed  and  paid  by  the  United  States  marshal  for 
sain  district,  and  the  amount  of  such  payments  shall  be  in- 
cluded in  said  marshal's  accounts  with  me  United  States,  and 
audited  and  allowed  as  now  provided  by  law." 

The  object  of  the  above  legislation  was  not  to  increase  or 
change  the  allowances  to  United  States  attorneys  and  their 
assistants  from  that  previously  provided  in  section  8  of  the 
act  of  May  28,  1896  (29  Stat.,  181),  the  maximum  allow- 
ance remaining  the  same,  but  simply  to  change  the  method 
or  manner  of  paying  their  traveling  expense  accoiints.  Prior 
to  the  passage  of  the  act  of  May  27,  1908,  aupra^  the  attor- 
neys rendered  their  accounts  covering  their  traveling  ex- 
penses at  the  end  of  each  quarter,  and  these  accounts  were 
transmitted  to  the  auditor  through  the  Department  of  Jus- 
tice for  final  settlement  and  direct  payment  from  the  Treas- 
ury. Under  that  system  a  district  attorney,  or  his  assistant, 
frequently  was  not  reimbursed  for  the  amount  expended  by 
him  in  traveling  on  official  business  until  five  or  six  months 
after  such  expenses  were  incurred.  Under  the  recent  legis- 
lation referred  to  these  accounts  for  traveling  expenses  are 
made  out  monthly  and  presented  to  the  marshal,  who,  as 
disbursing  officer,  pays  them  out  of  funds  advanced  to  him 
from  the  appropriation  "  Salaries  and  expenses  of  district 
attorneys.  United  States  courts,"  thus  enabling  the  attorneys 
to  be  quickly  and  expeditiously  reimbursed  by  a  government 
disbursing  officer. 

It  will  be  observed  that  the  act  of  May  27,  1908,  supra, 
provides  that  the  "  necessary  expenses  for  lodging  and  sub- 
sistence actually  paid  not  exceeding  four  dollars  per  day^ 
of  the  United  States  attorney  while  absent  from  his  official 
residence  on  official  business  "shall  be  allowed  and  paid,** 
upon  accounts  properly  made  out  and  presented  to  the  United 
States  marshal,  after  approval  by  the  court.  The  law  ex- 
pressly limits  such  expenses  to  $4  per  day,  and  no  action  of 
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the  United  States  attorney,  the  marshal,  or  the  judge  can 
result  in  legalizing  a  payment  m  excess  of  the  maximum 
fixed  by  law.  This  law  is  binding  upon  the  marshal  in 
paying  the  attorney's  account,  and  it  is  his  duty  as  a  dis- 
bursing officer  to  examine  said  account  when  presented  to 
him  as  he  does  other  claims  which  he  is  authorized  to  pay, 
and  before  he  disburses  government  funds  in  liquidation  of 
the  claim  against  the  United  States  to  satisfy  himself  that 
the  amount  claimed  is  not  in  excess  of  that  allowed  by  the 
statute  under  which  he  is  making  payment. 

While  the  approval  of  the  court  may  properly  be  regarded 
AS  priina  facie  evidence  of  the  correctness  of  the  items  com- 
prising the  attorney's  account,  still  I  do  not  think  that  such 
approval  is  binding  upon  the  accounting  officers  to  the  ex- 
tent of  requiring  the  allowance  of  a  sum  greater  than  the 
maximum  provided  by  law,  neither  should  it  so  operate  as 
to  prevent  the  marshal  from  calling  the  attention  of  the 
attorney  and  the  judge  to  the  fact  that  charge  has  been  made 
in  excess  of  such  maximum  with  a  view  to  securing  an 
amended  approval  of  the  voucher  before  payment.  {Martin 
v.  United  States^  26  Ct.  Cls.,  160;  Hallett  v.  United  States^ 
63  Fed.  Rep.,  .817;  McMullen  v.  United  States^  146  U.  S., 
360.) 

In  view  of  the  above  the  auditor's  action  in  disallowing 
$2,  as  being  in  excess  of  the  legal  maximum  of  $4,  paid  to 
the  attorney  in  reimbursement  of  his  expenses  for  subsistence 
iind  lodging  on  November  15,  1908,  is  affirmed. 

I  find,  however,  upon  examination  of  the  voucher  in  ques- 
tion in  connection  with  a  statement  furnished  the  marshal 
by  Mr.  Kealing  that  the  charge  for  November  19,  1908,  was 
not  actually  in  excess  of  $4,  the  meals  charged  in  the  account 
for  that  day  having  been  procured  on  the  succeeding  day, 
therefore  $2  of  the  amount  disallowed  will  now  be  allowed 
and  the  auditor's  action  to  this  extent  is  reversed. 

See  also  4  Comp.  Dec,  418;  7  id.^  338;  14  id,,  90,  as  to  the 
proper  method  of  calculating  the  maximum  for  subsistence 
and  lodging. 
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PAYMENT  FOB  PBEPARATIOH  OP  PAY  BOLLS  OF  TEACHSBS  AMD 
OTHEB  EMPLOYEES  OF  THE  PUBLIC  SCHOOLS  IB  THE  DI8TBZCT 
OF  COLinaiA. 

The  appropriation  for  contingent  expenses  of  public  scliools,  provided 
in  the  act  of  May  26,  1908  (35  Stat,  2d3),  is  not  available  to 
pay  for  the  typewritten  preparation  of  the  pay  rolls  of  teachers 
and  other  employees  of  the  public  schools  in  the  District  of  Co- 
lumbia. 

There  is  no  authority  of  law  for  the  auditor  for  the  District  of  Co- 
lumbia joining  in  an  appeal  taken  by  the  disbursing  officer  of 
said  District  from  the  action  of  the  Auditor  for  the  State  and 
other  Departments. 

Decision  by  Comptroller  Traoewell,  Noyember  13,  1909: 

L.  C.  Wilson  and  the  auditor  for  the  District  of  Columbia 
appealed  October  29,  1909,  from  so  much  of  settlement  No. 
1810  of  September  2,  1909,  by  the  Auditor  for  the  State  and 
Other  Departments,  as  disallowed  in  the  accounts  of  the  said 
L.  C.  Wilson  as  disbursing  officer  of  the  District  of  Columbia 
for  the  period  January  1  to  March  31,  1909,  payments  ag- 
gregating $139.20  made  by  him  for  typewriting  the  pay  rolls 
of  the  public  schools  of  said  District  for  the  months  of  No- 
vember and  December,  1908,  January  and  February,  1909. 

The  auditor  disallowed  these  payments  "  on  the  ground 
that  Congress  has  made  provisions  for  a  clerical  force,  and 
the  rolls  should  have  been  made  up  by  this  force.'' 

An  inspection  of  these  pay  rolls  shows  that  the  typewriting 
in  question  consisted  in  filling  in  on  printed  blanks  the 
names,  salaries,  amounts  due,  etc.,  of  the  teachers  and  other 
employees  of  the  public  schools.  The  services  in  question 
were  paid  for  from  an  appropriation  for  contingent  expenses 
of  the  public  schools  provided  by  the  act  of  May  26,  1908 
(35  Stat.,  293),  as  follows: 

"F<?r  contingent  expenses^  including  furniture  and  repairs 
of  same,  stationery,  printing,  ice,  purchase  and  repair  of 
equipments  for  high  school  cadets,  and  other  necessary  items 
not  otherwise  provided  for,  including  an  allowance  of  three 
hundred  dollars  livery  of  horse  or  parage  of  an  automobile 
for  the  superintendent,  and  incluaing  not  exceeding  one 
thousand  dollars  for  books,  books  of  reference,  and  periodi- 
cals, forty-five  thousand  dollars." 

Said  act  of  May  26,  1908,  also  provides  (p.  289) : 

"  For  officers  :  For  superintendent  of  public  schools,  five 
thousand   dollars;  two  assistant  superintendents,  at  three 
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thousand  dollars  each;  director  of  intermediate  instruction, 
thirteen  supervising  principals,  and  supervisor  of  manual 
training,  fifteen  in  all,  at  a  minimum  salary  of  two  thousand 
two  hundred  dollars  each;  secretary^  two  thousand  dollars; 
rlerk^  one  thousand  four  hundred  dollars;  two  clerks^  at  one 
thousand  dollars  each;  two  stenoaraphers^  at  eight  hundred 
and  forty  dollars  each;    *     *     *.' 

The  act  also  provides  for  the  payment  of  salaries  of  18 
librarians  and  clerks. 

The  disbursing  officer  contends  that  the  payments  should 
not  be  disallowed  because  under  the  act  of  June  20,  1906  (34 
Stat.,  316),  being  an  act  to  fix  and  regulate  the  salaries  of 
teachers,  school  officers,  and  other  employees  of  the  board  of 
education  of  the  District  of  Columbia,  the  board  of  educa- 
tion having  the  authority  to  direct  the  expenditures  made 
for  the  public  schools  subject  to  the  supervisory  direction  of 
the  District  Commissioners,  has  directed  such  expenditures 
to  be  made ;  and  for  the  further  reason,  if  it  is  a  reason,  that 
the  auditor  has  allowed  in  said  disbursing  officer's  accounts 
a  payment  for  printing  similar  pay  rolls  for  the  month  of 
September,  1909. 

It  is  also  stated  by  said  disbursing  officer  that  the  Govern- 
ment is  paying  for  printing  the  pay  rolls  of  certain  executive 
departments.  As  to  this  printing  of  pay  rolls  for  depart- 
ments of  the  General  Government  I  am  not  informed,  and 
it  is  unnece&sary  in  the  multiplicity  of  the  various  appropri- 
ations for  departments  and  bureaus,  to  determine  in  this 
case  what  appropriations,  if  any,  are  available  for  printing^ 
and  what,  if  any,  are  not  so  available. 

Whether  the  printing  of  pay  rolls  may  be  made  from  any 
appropriation  for  the  public  schools  is  not  a  question  before 
me  for  decision  and  I  express  no  opinion  on  the  subject. 

The  question  in  this  case  is,  whether  or  not  payment  from 
the  appropriation  for  contingent  expenses  of  the  public 
jschools  may  be  made  for  preparing  the  typewritten  pay  rolls 
in  question. 

The  board  of  education  (quoting  from  the  disbursing  offi- 
cer s  appeal)  "has  found  it  impossible  to  assign  and  detail 
the  clerk  or  clerks  for  the  specific  duties  of  typewriting  the 
pay  rolls  "  and  the  disbursing  officer  also  states: 

"  Should  the  task  of  preparing  monthly  pay  rolls  be  re- 
quired of  the  clerical  lorce  of  the  board  of  education,  it 
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would  result,  so  we  are  informed,  in  the  work  devohdng 
upon  one  employee  who  happens  to  be  the  only  stenographer 
and  typewriter  in  the  executive  office  of  the  board,  and  a  de- 
cision to  the  effect  that  this  one  employee  should  prepare  the 
rolls  would  mean  that  it  would  be  practically  a  pnysical  im- 
possibility to  secure  the  payment  of  school  salaries  by  the 
first  of  each  month  without  seriously  sacrificing  other  im- 
portant administrative  work  of  the  board  of  education." 

This  is  a  condition  for  which  the  accounting  officers  are  in 
no  wise  responsible.  The  necessity  for  an  expenditure  does 
not  authorize  the  use  therefor  of  an  appropriation  which  is 
not  applicable  thereto. 

Section  3682  of  the  Revised  Statutes  provides : 

"  No  moneys  appropriated  for  contingent,  incidental,  or 
miscellaneous  purposes  shall  be  expended  or  paid  for  official 
or  clerical  compensation." 

The  words  "  contingent  expenses  "  as  employed  in  the  acts 
making  appropriations,  have  been  construed  to  mean  "  such 
incidental,  casual,  and  unforeseen  expenses  as  are  neces- 
sary and  appropriate  to  the  execution  of  duties  required  by 
law  in  connection  with  the  object  for  which  the  appropria- 
tion is  made."  (4  Comp.  Dec.,  287.  See  also  1  Comp.  Dec, 
344,  392,  410;  5  id.^  161;  Dunwoody  v.  United  States,  22  Ct. 
Cl„  280.)  The  preparation  of  these  pay  rolls  for  paj^ment 
by  the  disbursing  officer  may  be,  and  doubtless  is,  a  laborious 
undertaking,  but  there  was  nothing  incidental,  casual,  or 
unforeseen  about  it.  The  preparation  of  pay  rolls  may  be 
anticipated  from  one  year  to  another.  This  preparation  of 
the  pay  rolls  in  question,  whether  made  by  typewriters  or 
other  clerks,  is  essentially  a  clerical  work;  and  this  is  no 
less  true  if  the  typewriting  be  done  outside  the  administra- 
tive offices  of  the  school  board. 

It  would  not  be  seriously  contended,  in  view  of  the  pro- 
hibition of  section  3682,  Revised  Statutes,  supra,  that  the 
<;lerical  force  of  the  school  board  could  be  increased  by  hiring 
an  extra  clerk  to  do  this  work,  with  his  compensation  to  be 
paid  from  the  appropriation  for  contingent  expenses.  If 
this  can  not  be  done  directly,  the  law  will  not  permit  it  to 
be  done  by  indirection  or  evasion. 

The  appropriation  for  contingent  expenses  from  which 
the  payments  in  question  were  made  is  not,  in  my  opinion, 
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applicable  to  such  payment,  and  the  action  of  the  auditor  is 
therefore  affirmed. 

The  auditor  for  the  District  of  Columbia  joined  the  dis- 
bursing officer  in  this  appeal.  There  is  no  authority  of  law 
for  his  appealing  from  the  action  of  the  Auditor  for  th^ 
States  and  other  Departments.  The  appeal  is  dismissed  as 
to  him. 

This  revision  is  limited  to  the  items  appealed  from. 


SST-07F8    AGAIH8T    COMXON    CAXEIEBS    FOB    DAMAGE    TO    OB 
DESTBUCTION  OF  GOVEBMENT  PBOPEBTY. 

Where  common  carriers  submit  to  set-offs,  against  their  accounts  for 
services  rendered,  of  amounts  representing  the  value  of  govern- 
ment property  damaged  or  destroyed  by  the  carriers,  the  amounts 
thus  set  off  are  not  moneys  received  within  the  purview  of  sec- 
tions 3817  and  3618  of  the  Revised  Statutes,  requiring  moneys 
received  from  any  source  whatsoever,  certain  specified  classes 
excepted,  to  be  covered  into  the  Treasury,  and  no  charge  should 
be  raised  against  appropriations  on  account  of  the  amounts  thus 
set  off. 

ComptroUer  TraeeweU  to  the  Secretary  of  the  Interior,  November  18, 
1908: 

I  am  in  receipt  of  your  letter  dated  November  9,  1909,  as 
follows : 

"  This  department  has  received  your  letter  of  October  25, 
with  reference  to  the  claim  of  the  Geological  Survey  against 
the  Wells-Fargo  Company  for  $50,  in  which  communication 
you  state  that  because  you  do  not  possess  the  power  to  take 
money  out  of  the  Treasury,  where  the  $50  was  deposited,. 
you  are  unable  to  reconsider  the  decision  in  which  you  ap- 
proved the  act  of  the  auditor  in  deducting  the  sum  men- 
tioned from  the  appropriation  of  the  Geological  Survey  and 
crediting  ,the  same  to  miscellaneous  receipts.  The  depart- 
ment is  not  satisfied  that  there  was  any  warrant  of  law  for 
the  auditor's  action,  but  it  is  willing  to  consider  this  par- 
ticular incident  as  closed,  for  the  reason  that  the  money 
can  not  be  recovered  for  the  benefit  of  the  survey's  appropri- 
ation, except  by  act  of  Congress. 

"  In  your  letter  of  October  25  you  state : 

"  *  I  will  say,  however,  that  when  a  similar  case  happens  T 
will  gladly  reconsider  the  principle  announced  in  said  case, 
on  vour  invitation,  and  it  is  possible  that  I  may  arrive  at  a 
different  conclusion  where  monev  is  not  recovered  in  the. 


Digitized  by  VjOOQ IC 


810  DECISIONS  OF.  THE  COMPTROLLER. 

sense  of  being  paid,  but  is  simply  not  paid  out  of  an  appro- 
priation, as  was  the  case  in  question.' 

"A  similar  case  is  now  pending  between  the  Geological 
Survey  and  the  Southern  Pacific  Railroad.  It  appears  that 
a  mule,  the  property  of  the  Geological  Survej^,  was  killed  by 
a  northbound  train  of  the  Southern  Pacific  Company  at 
BakersviUe,  Cal.,  on  January  11,  1909.  The  neglect  of  tlie 
railroad  company  to  keep  in  good  condition  the  fences  on  it^' 
right  of  way  made  it  possible  for  this  animal,  among  others, 
to  break  through  and  get  upon  the  railroad  tracks,  with  the 
result  as  stated,  that  one  mule  belonging  to  the  Geological 
Survey  was  killed.  The  Geological  Survey  has  put  m  a 
claim  against  the  Southern  Pacific  Railroad  Company  for 
$200,  the  value  of  the  animal  killed.  The  Southern  Pacific 
Railroad  Company  has  offered  to  compromise,  and  by  its 
attorney  has  authorized  the  deduction  of  the  compromise 
sum  from  any  pending  freight  bill  or  bills  of  the  Southern 
Pacific  Company. 

"  Before  taking  any  action  in  this  matter,  however,  the 
director  of  the  Geological  Survey  desires  to  be  advised 
whether  or  not  the  sum  thus  deducted  maj^  be  used  by  that 
bureau  to  replace  the  animal  lost,  otherwise  the  appropri- 
ation of  the  Geological  Survey  will  be  impaired  to  that 
amount." 

It  was  held  in  13  Comp.  Dec,  482  (syllabus) : 

"  That  moneys  recovered  from  common  carriers  for  the  loss 
of  government  property  should  be  deposited  in  the  Treasurj' 
to  the  credit  of  miscellaneous  receipts  when  the  object  of  the 
appropriation  out  of  which  the  lost  articles  were  purchased 
is  not  thereby  defeated." 

This  rule  has  been  followed  in  numerous  cases.     (See  de- 
cisions of  July  2  and  July  29,  1909.) 
I  decided  in  40  MS.  Dec,  1254: 

"  Where  property  of  the  Government  is  lost  or  destroyed 
by  a  common  carrier  and  the  value  thereof  is  withheld  from 
an  amount  due  said  carrier  for  services  performed,  the  money 
so  withheld  should  be  deducted  from  the  bill  of  the  commoii 
carrier,  and  this  ends  the  transaction.  Such  amount  so  with- 
held is  not  a  receipt  within  the  purview  of  section  3617,  Re- 
vised Statutes." 

I  am  of  opinion  that  the  holding  in  40  MS.  Dec,  p.  1254, 
was  a  correct  interpretation  of  the  law  governing  the  facts  in 
that  case.  The  real  question  now  submitted  is  whether  the 
railroad  company,  in  submitting  to  a  set-off  on  its  existing 
claims  because  of  some  liability  accrued  to  the  Government 
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on  account  of  other  transactions,  so  pays  money  to  the  Gov- 
ernment as  would  bring  such  money  so  paid  within  the  pur- 
view  of  those  sections  of  the  statutes  which  require  all 
moneys  received  from  any  source  whatsoever  to  be  covered 
into  the  Treasury  unless  such  money  falls  within  the  class 
excepted  in  said  sections.  Treating  such  money  so  set  off  as 
paid,  the  only  way  it  could  be  covered  into  the  Treasury 
would  be  by  taking  an  equivalent  sum  from  the  appropria- 
tion which  received  the  benefit  of  the  set-off  and  covering  it 
into  the  Treasury.  I  find  no  statute  directing  such  action, 
and  hence  where  no  money  is  actually  paid  I  am  of  opinion 
that  no  charge  should  be  raised  against  an  appropriation  on 
account  of  a  set-off.  The  final  result  of  such  a  transaction  is 
that  just  the  amount  of  the  set-off  acquiesced  in  by  the  gov- 
ernment creditor  is  not  paid  out  of  the  appropriation  prop- 
erly charged  with  the  whole  amount,  including  the  amount 
set  off,  but  such  a  transaction  falls  short  of  a  receipt  of 
money  provided  for  by  section  3617,  Revised  Statutes. 

I  am  therefore  constrained  to  hold,  on  a  reconsideration  of 
the  whole  matter,  that  the  amount  of  such  set-off  should  not 
be  taken  from  the  appropriation  and  covered  into  the 
Treasury. 


PAYXEHT  OF  DTTEBEST  ON  TBIBAL  TXHSTDS  TO  THE  HEIBS  OF 
PAYEES  WHO  DIE  BETWEEN  TWO  INTEBEST-PAYING  PEBIODS. 

Under  the  terms  of  Article  VI  of  the  agreement  with  the  Yankton 
tribe  of  Sioux  Indians,  as  ratified  by  the  act  of  August  15,  1894 
(28  Stat.,  316),  providing  for  the  semiannual  per  capita  distribu- 
tion of  interest  on  tribal  funds,  if  a  payee  dies  between  two  pay- 
ment periods  his  name  Is  carried  on  the  roll  tor  one  payment 
subsequent  to  his  death  and  the  share  of  the  decedent  in  this 
payment  is  i>ayable  to  his  heira 

Assistant  ComptroUer  KitoheU  to  the  Secretary  of  the  Interior,  Noyem- 
ber  16,  1909: 

You  request  my  decision  of  the  questions  stated  in  your 
letter  of  November  11,  1909,  as  follows : 

"The  regulations  now  in  force  in  the  Indian  Office  for 
making  annuity  and  certain  other  payments  to  the  Indians 
provide  in  part  as  follows : 

"  5.  Deceased  Indians  may  be  carried  on  the  rolls  for  one 
payment  after  death.    This  applies  to  all  periodical  pay- 
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ments,  whether  the  funds  to  be  distributed  are  regular  annui- 
ties  or  derived  from  sales  of  timber,  grazing  privileges,  or 
other  miscellaneous  sources.  In  other  words,  where  an 
Indian  has  been  accustomed  to  receiving  regular  payments 
of  more  than  one  kind  of  funds,  he  may  be  carried  on  the 
rolls  for  one  payment  of  each  after  death,  provided  the  same 
accrued  during  the  lifetime  of  the  annuitant. 

"Unless  specifically  provided  by  law,  the  interest  of  an 
Indian  in  the  trust  funds  of  his  tribe  has  been  held  by  this 
department  to  be  not  inheritable,  and  the  heirs  of  an  appli- 
cant for  tribal  funds  under  the  act  of  March  2,  1907  (34: 
Stat.  L.,  1221),  are  not  paid  his  share  unless  his  application 
had  been  approved  before  his  death  and  his  pro  rata  share 
allotted  to  nim  by  the  Secretary  of  the  Interior, 

"  The  act  of  Au^st  16,  1894  (28  Stat  L.,  316),  stipulates 
that  after  deducting  certain  amounts  for  the  care  of  the 
helpless,  the  interest  accruing  each  year  on  the  Yankton 
tribal  fund  is  to  be  paid  to  the  tribe — 

" '  Semiannually,  one-half  on  the  thirtieth  dav  of  June  and 
one-half  on  the  thirty-first  day  of  December  of  each  year,  in 
lawful  money  of  the  United  States,  and  divided  among  them 
pro  rata? 

"  1.  Would  the  heirs  of  a  member  of  the  Yankton  tribe 
who  died  after  July  1,  and  prior  to  December  31,  be  entitled 
to  the  interest  accruing  up  to  December  31  ? 

"  2.  If  not,  would  sucn  heirs  be  entitled  to  the  interest 
accruing  after  July  1  to  date  of  ancestor's  death?  " 

Article  VI  of  the  agreement  with  the  Yankton  Sioux  In- 
dians ratified  by  section  12  of  the  act  of  August  15, 1894  (28 
Stat.,  316),  provided  that: 

"  After  disposing  of  the  sum  provided  for  in  Article  V, 
the  remainder  of  the  interest  due  on  the  purchase  money  as 
stipulated  in  Article  III  shall  be  paid  to  the  Yankton  tribe 
of  Sioux  Indians  semiannually,  one-half  on  the  30th  dav 
of  June  and  one-half  on  the  31st  day  of  December  each 
year  in  lawful  money  of  United  States,  and  divided  among 
them  per  capita,  the  first  interest  payment  being  made  on 
June  30,  1893,  if  this  agreement  shall  have  been  ratified." 

Article  V  of  this  treaty  provides  for  the  use  of  portions  of 
the  interest  for  certain  purposes  therein  specified.  The 
amount  of  interest  to  be  paid  and  distributed  per  capita 
would,  to  some  extent,  depend  upon  the  amount  expended 
for  the  benefit  of  the  tribe  between  interest  payments.  This 
amount  must  be  determined  at  each  semiannual  payment 
and  deducted  from  the  accrued  interest.  The  amount  of 
each  per  capita  payment  is  determined  by  dividing  the  in- 
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terest  remaining  by  the  number  entitled  to  participate.  The 
practical  construction  of  the  treaty  has  been  to  make  this 
division  at  the  semiannual  interest  periods.  If  a  payee  was 
living  when  a  semiannual  payment  is  made  his  right  to  par- 
ticipate in  the  succeeding  payment  is  considered  as  having 
accrued  at  that  time,  and  if  he  dies  between  two  payments 
his  name  is  carried  on  the  roll  for  one  payment  subsequent  to 
his  death  and  his  share  in  this  payment  is  paid  to  his  heirs. 
It  would  not  be  practicable  to  compute  the  interest,  and  in 
my  opinion  it  was  not  c<Hitemplated  that  the  amount  of  in- 
terest due  each  payee* should  be  computed  on  any  other 
basis,  as  to  time,  than  the  semiannual  payment  periods  fixed 
in  the  treaty.  If  this  be  true  it  would  be  necessary  to  drop 
the  name  of  a  payee  who  died  between  two  payments  at  the 
time  fixed  for  the  last  payment  prior  to  his  death  or  at  the 
time  fixed  for  the  first  payment  subsequent  to  his  death. 
The  construction  adopted  treats  the  right  to  interest  for  any 
interest  period  as  indivisible  and  entire  and  as  accruing  to  a 
payee  who  lives  during  any  portion  of  the  period  and  pays 
him  up  to  the  time  fixed  for  the  next  payment  and  then 
drops  his  name  from  the  rolls. 

In  my  opinion  this  rule  is  equitable  and  is  justified  by  the 
terms  of  the  treaty. 

"  When  a  court  of  law  is  construing  an  instrument,  whether 
a  public  law  or  a  private  contract,  it  is  legitimate,  if  two 
constructions  are  fairly  possible,  to  adopt  that  one  which 
equity  would  favor."  (Wash.  <&  Mario  R.  R.  v.  Coeur 
D'Aiene  By.,  160  U.  S.,  77,  101.)  (See  also  Christian  v. 
First  National  Bank,  155  Fed.  Rep.,  705,  709.) 

It  follows  that  your  first  question  must  be  answered  in  the 
affirmative. 

The  answer  to  the  first  question  disposes  of  the  second  and 
renders  any  more  specific  answer  than  therein  contained  un- 
necessary. 


TBAYEUNG  EXPENSES  OF  DISTEICT  JITDGES  TTPON  TBANSFEB  OF 
ASSIGHICEirrS  TO  BIFFSBEHT  DIVISIONS  OF  THE  DISTBICT  OF 
ALASITA 

Authority  is  vested  in  tlie  President,  by  the  act  of  March  3,  1909 
(35  Stat,  839),  to  assign  a  district  judge  in  Alaska  to  any  one  of 
the  four  divisions  therein,  and  the  further  authority  is  given  him 
to  change  the  assignment  from  one  division  to  another. 
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Where  a  district  judge  has  been  assigned  to  a  division  in  Alaslca,  and 
subsequently  assigned,  for  a  limited  time,  to  another  diylsioo, 
such  Judge  must,  under  the  provisions  of  said  act  of  March  3, 
1909,  supra,  have  some  particular  place  or  location  as  his  official 
residence  or  headquarters  in  the  latter  division,  even  though  the 
period  of  such  assignment  is  temporary. 

A  district  Judge,  assigned  as  aforesaid,  is  not  in  a  travel  status  after 
taking  up  his  official  residence  in  the  division  to  which  be  has 
been  temporarily  assigned,  and  is  not  entitled  to  traveling  ex- 
penses while  at  said  place  of  official  residence,  but  is  only  entitled 
to  such  expenses  while  traveling  In  the  discharge  of  his  official 
duties  within  the  bounds  of  said  divisions. 

It  is  the  duty  of  United  States  marshals  to  develop  the  facts  and 
present  the  same  fully  when  requesting  advance  decisions  as  to 
the  legality  of  contemplated  payments,  and  it  is  not  proper  that 
such  requests  should  be  made  by  telegraph,  for  the  reason  that 
such  necessary  facts  can  not  be  communicated  by  this  method 
without  unnecessary  expense  to  the  Government. 

Comptroller  Tracewell  to  Daniel  A.  Sutherland,  United  States  marshal, 
XTovember  17,  1909: 

I  am  in  receipt  of  your  telegram  dated  the  13th  instant,  as 
follows : 

"  Cushman  district  judge  appointed  in  June  for  fourth 
division  Alaska  assigned  by  department  to  first  division  for 
one  year,  are  his  expenses  while  in  first  division  payable  from 
appropriation  traveling  expenses  Territory  of  Alaska." 

In  reply  you  are  advised  that,  strictly  speaking,  I  am 
without  authority  of  law  to  render  an  advance  decision  upon 
your  request  except  upon  your  showing  that  a  demand  is 
made  upon  you  as  a  disbursing  officer  for  payment  out  of 
government  funds  of  a  claim  against  the  United  States.  In 
such  case  a  full  statement  of  facts  should  have  accompanied 
your  request,  together  with  the  voucher  showing  the  nature 
and  amount  of  the  claim  which  you  are  in  doubt  as  to  your 
authority  to  pay.  It  is  the  duty  of  the  marshal  to  develop 
the  facts  and  to  present  them  fully  to  the  Comptroller  where 
an  advance  decision  is  requested  as  to  the  legality  of  a  con- 
templated payment,  and  in  ordinary  cases  it  is  not  understood 
how  this  can  be  done  by  use  of  the  telegraph  without  unneces- 
sarily burdening  the  Government  with  expenses  for  tele- 
graphing that  it  would  seem  might  easily  be  avoided. 

In  the  present  case,  however,  owing  to  the  great  distance 
from  the  seat  of  Government  to  the  place  where  the  dis- 
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bursing  officer  is  located,  and  the  delays  often  incident  to 
communicating  between  these  points,  I  feel  justified  in  advis- 
ing you  as  to  the  general  law  applicable  to  the  payment  of 
the  traveling  expenses  of  judges  in  Alaska. 

The  act  of  June  6,  1900  (31  Stat.,  326),  making  provision 
for  a  civil  government  in  the  Territory  of  Alaska,  provides 
that: 

"  The  ♦  ♦  ♦  judges,  clerks  of  courts,  ♦  ♦  ♦  shall, 
in  addition  to  their  salaries,  be  paid  their  actual  traveling 
and  subsistence  expenses  when  traveling  in  the  discharge  of 
their  official  duties,*  ♦    ♦     ♦." 

The  expenses  properly  incurred  under  the  above  act  during 
the  fiscal  year  1910  are  payable  from  the  following  appro- 
priation contained  in  the  sundry  civil  act  of  March  4,  1909 
(35  Stat.,  1013) : 

"  For  the  actual  and  necessary  expenses  of  the  judges  and 
clerks  in  the  district  of  Alaska  when  traveling  in  the  dis- 
charge of  their  official  duties,  five  thousand  dollars." 

The  act  of  March  3,  1909  (35  Stat,  839)  provides,  inter 
dia: 

"  That  there  is  hereby  established  a  district  court  for  the 
district  of  Alaska  *  *  ♦  and  four  district  judges  shall 
be  appointed  for  the  district,  each  at  an  annual  salary  of 
seven  thousand  five  hundred  dollars,  who  shall,  during  their 
terms  of  office,  reside  in  the  divisions  of  the  district  to  which 
they  may  be  respectively  assigned  by  the  President.  The 
court  shall  consist  of  fe)ur  divisions,  which  shall  also  be 
recording  divisions." 

This  act  gives  the  metes  and  bounds  of  the  four  divisions, 
and  section  8  thereof  further  provides  (p.  842) : 

"  That  nothing  in  this  act  shall  be  construed  to  limit  or 
terminate  the  term  of  office  of  any  of  the  judges,  district  at- 
torneys, or  marshals  now  serving  in  Alaska ;  but  each  shall 
serve  out  the  term  for  which  he  was  appointed  unless  sooner 
removed.  The  judge,  district  attorney,  and  marshal  now 
serving  in  the  third  division  of  said  district  shall  hereafter 
have  tneir  residence  and  hold  their  respective  offices  in  the 
fourth  division  created  by  this  act:  Frovided^  That  the 
President  may,  in  his  discretion,  change  the  assignment  of 
any  of  the  said  officers  from  one  division  to  another." 

I  have  been  informed  by  the  Department  of  Justice  that 
Edward  E.  Cushman  was  appointed  as  one  of  the  four  dis- 
trict judges  for  the  district  ol  Alaska  on  May  18, 1909  (con- 
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firmation),  to  take  effect  July  1,  1909,  and  assigned  to  the 
third  division.  Prior  to  the  taking  effect  of  the  above  ap- 
pointment the  President  on  June  11,  1909,  addressed  the 
following  letter  to  Mr.  Cushman : 

"  The  White  House, 
"  Washington^  June  11^  1909. 
"  Sir  :  Upon  the  representations  made  to  me  that  the  pub- 
lic welfare  so  requires,  I  have  directed  Hon.  Thcnnas  R. 
Lyons,  United  States  district  judge  for  the  first  divisicm  of 
Alaska,  to  hold  court  at  Fairbanks  for  at  least  three  months, 
and  thereafter  to  proceed  to  Valdez  and^there  to  hold  a  term 
or  terms  of  court  until  June  30,  1910.  You  are  therefore 
directed  to  hold  such  term  or  terms  of  court  as  the  public 
business  may  require  in  the  first  division  of  Alaska  between 
July  1  next  and  June  30,  1910,  in  exchange  with  Judge 
Lyons.  • 

"  Very  truly,  yours,  Wm.  H.  Taft. 

"  Hon.  Edward  E.  Cushman, 

"  United  States  District  Judge, 

''Valdez,  Alaska.'' 

It  will  be  observed  that  under  the  act  of  March  3,  1909^ 
supra,  the  President  has  authority  to  assign  a  district  judge 
in  Alaska  to  any  one  of  the  four  divisions  therein,  and  that 
he  has  the  further  power  to  change  such  assignment  of  a 
judge  "  from  one  division  to  another." 

The  law  also  expressly  provides  that  the  judges  shall 
''reside  in  the  divisions  of  tfie  district  to  which  they  may  be 
respectively  assigned  by  the  President,''  from  which  it  natu- 
rally follows  that  when  so  assigned  to  a  particular  division 
a  judge  must  have  some  particular  place  or  location  as  his 
official  residence  or  headquarters,  in  the  division  to  which  he 
is  assigned. 

It  is  well  settled  that  an  officer  entitled  under  the  law  to 
traveling  expenses  when  traveling  in  the  discharge  of  his 
official  duties  is  not  entitled  to  expenses  as  for  travel  during 
the  time  that  he  is  at  his  official  residence  or  headquarters, 
for  it  is  obvious  that  during  such  time  he  is  not  in  a  travel 
status. 

You  are  therefore  advised  that  you  are  not  authorized  to 
pay  Judge  Cushman's  expenses  incurred  while  at  his  official 
residence  or  headquarters  in  the  division  to  which  he  has 
been  assigned  by  the  President. 
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I  do  not  know  the  exact  location  of  Judge  Cushman's  offi- 
cial residence  or  headquarters,  and  have  been  unable  to  as- 
certain same  upon  inquiring  at  the  Department  of  Justice; 
however,  you  may  develop  that  fact  from  consultation  with 
the  judge  and  correspondence  with  the  Department  of  Jus- 
tice, or  from  facts  known  to  yourself  as  to  the  place  where 
the  judge  has  established  himself.  It  may  be  said  in  this 
comxection  that  in  the  past  the  official  residence  of  the  dis- 
trict judge  assigned  to  the  first  division  has  been  at  Juneau. 

Another  and  important  question  in  this  connection  is  the 
proper  construction  to  be  given  to  the  President's  letter  to 
Mr.  Cushman  directing  him  to  act  as  district  judge  in  the 
first  division  for  one  year,  that  is,  from  July  1, 1909,  to  June 
30, 1910. 

In  view  of  the  provisions  of  the  act  of  March  3,  1909, 
mpra^  it  would  seem  that  the  President's  action  amounted  to 
a  change  of  Judge  Cushman's  original  assignment  as  to  the 
third  division,  and  resulted  in  making  him  the  duly  assigned 
and  only  judge  of  the  first  division  for  one  year,  or  until 
such  time  as  the  President  might  in  the  exercise  of  his  discre- 
tion, under  the  law,  change  such  assignment.  If  this  view 
be  correct,  it  logically  follows  that  Judge  Cushman's  official 
residence  is  somewhere  in  the  first  division  and  will  be  in 
that  division  as  long  as  he  is  assigned  to  said  division. 

Nothing  said  herein  is  intended,  however,  to  prevent  the 
payment  of  Judge  Cushman's  proper  traveling  expenses 
while  absent  from  the  place,  or  town,  in  the  first  division 
where  he  has  taken  up  his  official  residence,  and  while  he  is 
traveling  in  the  discharge  of  his  official  duties  within  the 
bounds  of  said  division. 


:pat  07  MiDSHZPXsir  coiocisnoirEi)  as  ensigns  while  on 

SICK  LEAVE. 

A  midshipman,  who  was  commissioned  an  ensign  on  September  30, 
1909,  to  date  from  June  6,  1909,  on  which  latter  date  he  was  on 
side  leave,  is  entitled,  under  the  act  of  March  3,  1893  (27  Stat., 
715),  to  the  pay  of  ensign  from  the  date  of  his  rank,  as  stated 
in  his  commission,  to  the  date  of  his  qualification  and  acceptance, 
and  the  f^ct  that,  through  inadvertence,  the  orders  placing  him 
<m  leave  did  not  specifically  state  that  such  leave  was  sick  leave, 
which  error  was  subsequently  corrected,  will  not  deprive  him  of 
snch  pay  for  said  period. 
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Assistant  Comptroller  Xitohell  to  Henry  de  F.  Xel,  paymaster,  U.  8. 
Navy,  November  18,  1909: 

The  Secretary  of  the  Navy,  November  2, 1909,  transmitted 
to  this  office  your  commimication  of  October  10,  1909,  as 
follows : 

"  I  respectfully  request  a  decision  as  to  what  pay  Ensim 
S.  L.  Henderson  was  entitled  to  while  on  leave  under  the 
inclosed  orders. 

"  2.  He  was  commissioned  an  ensign  from  June  6,  1909, 
while  on  leave,  which  began  May  5,  and  continued  until 
September  16.  Is  he  entitled  to  the  shore  pay  of  an  ensign 
from  June  6  until  September  15,  or  is  a  portion  of  that  leave 
in  excess  of  the  amount  allowed  by  law?  In  other  words, 
does  his  six  years  as  a  midshipman  entitle  him  to  four 
months'  leave  without  reduction  of  pay,  or  does  he  only 
begin  to  receive  credit  for  leave  without  reduction  of  pay 
from  date  of  commission  as  ensign  ? 

*'  3.  If  the  latter  be  true,  then  he  will  be  entitled  to  two 
months'  leave  on  full  pay;  that  is,  one  each  for  the  fiscal 
vears  1909  and  1910,  and  half  pay  for  the  remainder  of  his 
leave." 

You  request  my  decision  as  to  the  pay  to  which  S.  L. 
Henderson  is  entitled  for  the  period  from  June  6  to  Septem- 
ber 15,  1909. 

Midshipman  Henderson  was  ordered,  March  6,  1909,  to 
report  to  the  president  of  the  Board  of  Medical  Examiners 
for  physical  examination  preliminary  to  promotion  to  the 
grade  of  ensign.  He  appeared  before  the  board  March  23, 
1909,  and  the  board  then  found  that  he  was  "  not  qualified 
to  perform  all  his  duties  at  sea,  owing  to  cordis  valvularum 
morbus,"  and  recommended  that  his  examination  "  be  de- 
ferred for  six  months,  in  order  to  ascertain  the  extent  of 
the  incapacity."  The  Surgeon-General,  April  5,  1909,  rec- 
ommended the  approval  of  the  findings  of  the  board,  and 
that  the  examination  of  Midshipman  Henderson  "  be  de- 
ferred for  six  months,  in  order  to  determine  his  fitness  for 
promotion."  The  Secretary  of  the  Navy  approved  the  rec- 
ommendation of  the  Surgeon-General,  April  6,  1909.  On 
May  4,  1909,  the  Secretary  granted  him  leave  of  absence 
until  September  15,  1909,  and  ordered  him  to  report  for 
])hysical  examination  at  its  expiration.  On  October  14, 
1909,  the  Secretary  of  the  Navy  informed  him  that  the  leave 
so  granted  to  him  was  sick  leave.     On  inquiry  at  the  Navy 
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Department  it  is  ascertained  that  the  purpose  of  the  grant- 
ing of  the  leave  in  question  was  to  enable  the  department 
to  determine  whether  Midshipman  Henderson  could  phys- 
ically fit  himself  for  appointment  as  ensign,  it  being  re- 
garded by  the  department  as  for  the  betterment  of  the  serv- 
ice to  appoint  him  an  ensign  rather  than  to  dismiss  him  from 
the  service  if  such  physical  disqualification  could  be  over- 
come, and  that  the  fact  that  the  orders  placing  him  on  leave 
did  not  specifically  state  that  such  leave  was  sick  leave  watJ 
a  mere  inadvertence  in  issuing  them,  which  the  department 
did  all  in  its  power  to  correct  as  soon  as  its  attention  was 
called  thereto.  On  September  17,  1909,  Midshipman  Hen- 
derson again  reported  for  physical  examination,  and  the 
Surgeon-General  states  that  as  a  result  of  such  examination 
he  was  "  found  physically  qualified  for  the  naval  service," 
and  that  his  promotion  was  recommended.  The  Secretary 
of  the  Navy  approved  the  recommendation  of  the  Surgeon- 
General  September  17, 1909,  and  on  September  30,  1909,  the 
President  appointed  him  an  ensign,  to  date  from  June  6, 
1909,  which  appointment  he  qualified  for  and  accepted  Octo- 
ber 10, 1909. 

He  was  commissioned  ensign  within  six  months  from  the 
date  of  his  graduation  from  the  Naval  Academy  within  the 
meaning  of  the  act  of  March  3,  1898  (27  Stat.,  715,  716), 
and  is  entitled  under  said  act  to  the  pay  of  ensign  from  the 
date  of  his  rank  as  such,  as  stated  in  his  commission,  to  the 
date  of  his  qualification  and  acceptance  of  his  commission. 

His  status,  therefore,  for  pay  purposes,  during  the  period 
covered  by  your  inquiry,  was,  in  my  opinion,  that  of  an  ensign 
absent  on  account  of  sickness  as  distinguished  from  that  of 
an  ensign  absent  on  ordinary  leave  or  for  his  own  convenience. 

The  act  of  May  13, 1908  (35  Stat.,  127, 128),  did  not  repeal 
l>rior  statutes  regulating  the  pay  of  naval  officers  of  the  line 
while  on  leaves  of  absence,  and  such  statutes  continue  in  force 
and  apply  to  the  rates  of  pay  fixed  by  such  act.  (15  Comp. 
Dec.,  659.) 

The  leave  law  applicable  to  Ensign  Henderson  for  such 
period  was  the  leave  law  applicable  to  an  officer  of  coiu'e- 
sponding  rank  in  the  army  (see  act  of  March  3,  1899,  30 
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Stat.,  1007,  sec.  12),  or  section  1265  of  the  Revised  Statutes, 
which  provides  that: 

"Officers  when  absent  on  account  of  sickness  or  wounds,  or 
lawfully  absent  from  duty  and  waiting  orders,  shall  receive 
full  pay." 

Ensign  Henderson  is  therefore,  in  my  opinion,  entitled  to 
the  full  shore  pay  in  the  United  States  of  an  ensign  for  the 
period  in  question. 

FEES  OF  CLEKXS  OF  COir&T  F0&  EVTSBHTG  IQBIIO&AHBA  OF 
F&OCEEBINGS  ON  FILE  W&AFFE&S  OF  PEHpiHG  CAUSSB. 

Clerks  of  court  are  not  entitled  to  the  fee  of  15  cents  per  fbllo,  pro- 
vided under  section  828  of  the  Revised  Statutes,  for  entering 
memoranda  of  all  orders,  proceedings,  and  filings  upon  the  file 
wrappers  or  Jackets  of  pending  causes,  even  though  such  entries 
are  made  under  an  order  of  court  and  for  the  convenience  of  the 
court  and  counsel. 

Such  entries  or  memoranda  are  not  a  part  of  the  permanent  record 
of  the  case  within  the  meaning  of  section  828  of  the  Revised 
Statutes  providing  a  fee  for  making  any  record,  but  are  merely 
original  and  condensed  statements  of  the  clerk's  own  preparation 
purporting  to  indicate  the  gist  of  the  proceedings  in  the  casie,  and 
may  properly  be  considered  as  covered  by  the  docket  fee  which 
includes  the  making  of  indexes  and  all  other  incidental  services 
in  connection  with  the  trial  or  argument  of  a  cause. 

Peolsion  by  Comptroller  Tracewell,  November  18,  1809: 

The  Attorney-General  appealed,  November  2, 1909,  from  the 
action  of  the  Auditor  for  the  State  and  Other  Departments 
in  the  settlement  of  the  account  of  James  R.  Gray,  clerk  of 
the  United  States  circuit  court,  eastern  district  of  Missouri, 
for  the  quarter  ended  September  30,  1909,  per  judicial  cer- 
tificate No.  11113,  dated  October  26,  1909,  and  has  requested 
that  certain  items  allowed  by  the  auditor  be  now  disallowed 
and  recharged,  if  the  facts  and  the  law  warrant  such  action. 
These  items  consist  of  charges  for  attaching  seal  to  certi- 
fied copies  of  papers  to  be  filed  in  the  court,  and  for  entering 
memoranda  of  proceedings,  etc.,  on  file  wrappers. 

The  first  item  is  conceded  by  the  clerk  to  have  been  erro- 
neously charged,  and  will  be  recharged  under  my  decision  in 
Hyams  case  (15  Comp.  Dec,  328)  and  the  authorities  cited 
therein,  the  affixing  of  the  seal  in  this  case  having  been  un- 
necessary and  not  required,  the  papers  not  going  outside  the 
court. 
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The  charges  for  entering  "  memoranda  of  proceedings, 
etc.,  an  file  wrappers  "  are  unusual  in  a  clerk's  accounts  and 
call  for  a  careful  consideration  of  the  facts,  together  with  an 
examination  of  section  828,  Revised  Statutes,  the  clerk's  fee 
bUl,  in  order  to  determine  the  legality  of  such  charges. 

The  clerk  charged  folio  fees,  at  the  rate  of  15  cents  a  folio 
in  10  different  cases,  for  entries  made  by  him  upon  the  file 
wrappers,  or  jackets,  inclosing  papers  in  the  cases,  which 
entries  were  "memoranda  of  all  orders,  proceedings,  and 
filings  in  such  cases  "  in  the  order  of  their  occurrence. 

These  services  were  performed  by  the  clerk  under  the  fol- 
lowing order  of  court : 

"  For  the  convenience  of  the  court  and  counsel,  it  is 
ordered  that  in  all  cases  now  pending,  in  cases  disposed  of 
at  this  term,  ^nd  in  all  cases  hereafter  to  be  brought  in  this 
court  the  clerk  hereof  enter  upon  the  file  wrapper  of  such 
cases  memoranda  of  all  orders,  proceedings,  and  filings  in  such 
cases,  in  the  order  that  the  same  occur,  and  that  he  be  al- 
lowed therefor,  to  be  taxed  as  costs  in  each  case,  the  same  fees 
as  are  now  allowed  by  law  for  similar  services."    (M.,  p.  466.) 

The  folio  fees  were  claimed  by  the  clerk  and  allowed  by 
the  auditor,  under  paragraph  8  of  section  828,  Revised  Stat- 
utes, which  provides: 

"  For  entering  any  return,  rule,  order,  ♦  *  ♦  ©r  mak- 
ing any  record^    ♦     ♦    *    f^^  esich  folio,  fifteen  cents." 

Paragraphs  10, 11, 12,  and  13  of  section  828,  Revised  Stat- 
utes, provide  for  docket  fees  varying  from  $3  to  $1  in  each 
case,  according  to  the  disposition  made  of  the  case,  and  in- 
cludes "making  dockets  and  indexes,  issuing  venire,  taxing 
costs,  and  all  other  services  on  the  trial  or  argument  of  a 
cause." 

The  Attorney-General  objects  to  the  allowance  of  folio  fees 
on  the  ground  that  these  "  memoranda  "  made  by  the  clerk 
are  merely  indexes  of  the  proceedings  in  the  cases,  which  are 
noted  on  the  file  wrappers,  and  that  the  fee  for  such  service 
is  "  considered  as  covered  by  the  fee  allowed  by  statute  for 
docketing,  indexing,  and  taxing  costs,"  and  in  support  of  this 
view  refers  to  the  case  of  Van  Dmee  v.  United  States  (41 
Fed.  Rep.,  571),  in  which  case  the  court  said  (p.  574) : 

"  The  next  item  in  plaintiff's  account  is  for  making  final 
entries  or  records  in  28  cases,  consisting  of  an  entry  made 
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upon  the  jacket  in  which  the  papers  are  inclosed.  The  entry 
thus  made  is  a  brief  minute,  enabling  one  to  ascertain  at  once 
the  date  of  the  disposition  of  the  case,  the  pages  of  the  fee 
book  and  record  wherein  will  be  found  the  proceedings  taken 
in  the  case,  and  is  more  in  the  nature  o^  an  index  than  a 
record  or  final  entry.  I  do  not  think  these  entries  thus  made, 
highly  convenient  as  they  are,  can  be  brought  within  the 
provisions  of  the  fee  bill,  except  under  the  head  of  indexes, 
and  as  such  they  are  covered  by  the  general  charge  therefor. 
To  this  item  the  demurrer  is  sustained." 

The  above  case  was  taken  to  the  Supreme  Court  on  ap- 
peal, and  while  that  court  did  not  expressly  refer  in  its  opin- 
ion to  the  above  item,  the  ruling  of  the  lower  court  thereon 
having  been  apparently  accepted  as  correct,  still  the  language 
of  the  Supreme  Court  in  speaking  of  what  the  "  docket  fee  " 
includes  is  of  importance  here.  The  court  said  {United 
States  V.  Van  Duzee,  140  U.  S.,  199-200) : 

"  We  think  the  docket  fee  of  $3  was  intended  to  cover  the 
entry  of  the  case  upon  the  docket,  indexing  the  same,  mak- 
ing contemporaneous  minutes  and  entries  upon  the  docket  or 
calendar,  and  such  other  incidental  services  as  are  not  covered 
by  other  clauses  of  the  statute.  Where,  however,  the  entry 
is  not  a  mere  memorandum,  but  required  to  be  made  a  part 
of  a  permanent  record,  it  is  a  proper  subject  for  a  charge  per 
folio." 

Applying  the  above  opinion  of  the  Supreme  Court  to  the 
case  now  under  consideration,  it  may  be  said  that  if  the 
entries  made  upon  the  wrappers,  or  jackets,  are  not  mere 
memoranda,  but  are  "  required  to  be  made  a  part  of  a  perma- 
nent record,"  the  clerk  would  be  entitled  to  the  folio  fees 
charged. 

I  am  not  able  to  conclude,  however,  that  these  entries  are 
not  mere  memoranda,  or  that  they  are  required  to  be  made 
a  part  of  a  permanent  record  within  the  meaning  of  the  word 
"  record  "  as  used  by  the  court  and  as  it  appears  in  the 
statute.  The  order  under  which  the  clerk  performed  these 
services  expressly  refers  to  these  entries  as  being  "memo- 
randa "  for  the  convenience  of  the  court  and  counsel,  and  it 
is  apparent  that  were  such  memoranda  not  entered  upon  the 
wrapper,  or  jacket,  in  a  case,  the  record  would  nevertheless 
be  complete.  Nor  do  I  think  that  such  memoranda,  however 
convenient  at  times  to  the  court  and  to  counsel,  would  be 
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conclusively  accepted  by  either  as  a  part  of  the  permanent 
record  in  the  case.  If  it  could  be  properly  contended  that  the 
clerk's  memoranda  as  to  occurrences  during  the  progress  of 
the  case  made  upon  the  file  wrapper  were  the  record,  it  must 
be  conceded  that  such  record  would  be  in  substance  a  repeti- 
tion of  the  record  elsewhere  more  properly  made.  But  I  do 
not  think  a  memorandum  so  made  by  the  clerk  is  a  perma- 
nent record,  nor  even  a  copy  of  a  record,  for  it  is  apparent 
that  the  clerk's  entry  on  the  file  wrapper  is  an  original  and 
condensed  statement  of  his  own  preparation  purporting  to 
merely  indicate  the  contents  or  gist  of  orders,  proceedings, 
filings,  etc.,  in  the  case. 

I  am  therefore  of  opinion  that  the  clerk  is  not  entitled  to 
fees  at  the  rate  of  15  cents  per  folio  for  entries  made  upon 
the  file  wrappers,  or  jackets,  as  above  described,  for  the 
reason  that  said  fee  is  for  "  making  any  record,"  and  that  the 
nature  of  the  service  rendered  does  not  bring  it  within  para- 
graph 8  of  section  828,  Revised  Statutes,  under  which  the  fee 
is  claimed,  but  that  these  entries  for  the  most  part  may  be 
properly  considered  as  covered  by  the  docket  fee  providing 
for  "  indexes,"  etc.,  which  also  includes,  as  stated  by  the  Su- 
preme Court  in  the  Van  Duzee  case,  supra^  "  such  other  inci- 
dental services  as  are  not  covered  by  other  clauses  of  the 
statute,"  and  which  are  rendered  in  connection  with  "  the 
trial  or  argument  of  a  cause."  If  it  were  granted  that  some 
of  these  entries  were  not  strictly  in  the  nature  of  indexing 
and  not  expressly  covered  by  the  docket  fee  they  would  have 
to  be  classed  in  the  category  of  services  rendered  for  which 
no  fee  is  provided  in  the  clerk's  fee  bill.  (See  7  Comp.  Dec, 
272;  12  id.,  480;  id.,  671.) 

A  certificate  of  differences  will  issue  in  accordance  with 
the  above  decision. 


lOLEAGE   AND   TEAVEUHO   EXPENSES   DUBINO   PERIOD    OF 
PEEFOEXINO  PHYSICAL  tEST  EIDE. 

Ofilcers  of  the  navy,  making  the  annual  physical  test  ride  or  walk  In 
compliance  with  Navy  Department  General  Order  No.  6,  are  not 
performing  travel  under  orders  within  the  meaning  of  the  act  of 
March  3,  1901  (31  Stat,  1020),  and  the  Navy  Regulations  in  aid 
of  said  act,  and  are,  therefore,  not  entitled  to  mileage  and  travel- 
ing expenses  for  taking  such  physical  testa 
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DeclsioiL  by  Assistant  Comptroller  Mitchell,  HoTember  18,  1908: 

Lucien  Young,  captain,  U.  S.  Navy,  appealed  November 
4,  1909,  from  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  settlement  No.  3122  of  August  28,  1909,  disal- 
lowing his  claim  for  either  mileage  or  traveling  expenses  for 
the  travel  performed  while  undergoing  the  physical  test  of 
riding  90  miles  on  horseback  in  compliance  with  Navy  De- 
partment General  Order  No.  6,  of  January  4,  1909. 
The  auditor  disallowed  the  claim  as  follows: 

"  I  hereby  certify  that  I  have  examined  the  claim  of 
Lucien  Young,  captain,  U.  S.  Navy,  for  mileage  or  traveling 
expenses  for  travel  performed  while  taking  the  physical  test 
of  90-mile  ride,  on  horseback,  provided  by  General  Order  No. 
6,  dated  January  4,  1909,  and  find  that  there  is  nothin^g  due 
claimant  from  the  Unitea  States,  and  that  said  claim  is  dis- 
allowed for  the  following  reasons:  It  does  not  appear  from 
the  evidence  that  claimant  performed  the  travel  under  such 
orders  as  are  contemplated  by  Navy  Regulations,  1909,  arti- 
cle 1106,  paragraphs  1,  2,  3,  and  4." 

The  claimant  states: 

"  I  herewith  inclose  a  copy  of  a  letter  I  received  from  the 
auditor  of  August  28,  1909,  No.  3122-RSJ,  disallowing  a 
claim  for  mileage  for  travel  performed  under  General  Order 
No.  6,  of  January  4, 1909,  from  which  decision  I  respectfully 
appeal  to  you  for  revision  and  reversal  for  the  lollowing 
reasons : 

"  1.  This  order  was  originally  issued  by  the  Navy  Depart- 
ment in  the  usual  form,  and  in  due  course  was  approved  by 
the  Commander  in  Chief,  therefore  requiring  no  further 
approval  by  the  Secretarv  of  the  Navy,  but  under  its  pro- 
visions it  was  obligatory  for  me  to  perform  the  travel  desig- 
nated. 

"  2.  That  I  did  perform  this  travel  is  attested  to  by  the 
orders  and  indorsements  submitted  to  the  auditor. 

"  3.  That  in  performing  this  travel  I  not  only  did  not 
receive  any  aid  or  assistance  from  the  Government,  but  in  a 
communication  from  the  department  to  the  commandant  of 
this  yard,  it  was  specifically  stated  no  aid  or  assistance  would 
be  provided.  Conseqiiently  I  had  to  procure  my  own 
mounts,  pay  hotel  and  livery  bills  at  quite  a  consideraBle  per- 
sonal expense,  for  which  I  nave  received  no  remuneration. 

"4.  Tnat,  while  the  order  did  not  designate  the  place 
from  which  and  the  point  or  points  to  whicn  the  travel  was 
to  be  performed,  it  however,  by  instructions,  specifically 
stated  tne  exact  distance  to  be  covered,  which  distance  should 
be  verified  from  any  authentic  chart  or  map,  as  was  done  in 
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my  case  from  the  official  map  constructed  from  the  gco- 
firaphical  surveys  of  Solano  and  Napa  counties,  State  of 
California. 

"  5.  That  in  no  case,  under  the  regulations  directing  a  cer- 
tain travel  to  be  performed,  is  it  required  to  specify  a  defined 
duty,  therefore  a  physical  test  has  no  more  effect  to  invali- 
date the  claim  than  if  I  had  been  ordered  to  transport  a 
chronometer,  or  perform  any  other  duty  for  which  the  travel 
was  ordered. 

"  6.  That  if  mileage  in  this  case  be  disallowed,  the  travel 
then  was  not  in  line  of  duty,  and  would  involve  a  still  greater 
hardship,  that  of  depriving  me  of  the  benefits  provided  for 
in  the  pension  and  retirement  laws,  should  a  serious  accident 
have  occurred  during  such  time. 

"  7.  In  conclusion,  this  travel  of  90  miles  was  actually  per- 
formed at  my  own  expense,  and  in  obedience  to  orders, 
which,  in  my  opinion,  do  come  under  such  as  are  stipulated 
by  article  1106,  paragraphs  1  to  4,  United  States  Navy  Regu- 
lations, 1909.  I  am  also  informed  that  remunerations  have 
been  made  to  army  and  marine  officers  for  similar  travel." 

The  said  General  Order  No.  6  provides  in  part  as  follows : 

"  1.  To  cultivate  and  inculcate  the  habit  of  frequent  daily 
exercise  on  the  part  of  all  officers  of  the  navjr,  especially  those 
of  middle  life  and  beyond,  in  order  to  maintam  a  physical 
condition  that  will  conduce  to  the  highest  service  efficiency 
and  enable  them  to  be  always  fitted  for  the  maximum  service 
they  may  be  called  upon  to  perform,  the  President  of  the 
United  States  has  directed  that  all  officers  of  the  navy  on  the 
active  list  shall  undergo  an  annual  physical  test  under  the 
following  rules: 

"2.  Beginning  January  1,  1909,  the  tests  shall  be  made 
once  each  calendar  year.  No  officer  shall  be  required  to  take 
the  test  called  for  before  July  1,  1909,  except  upon  his  own 
application.  All  officers  are  excused  from  taking  the  tests 
during  the  year  prior  to  their  retirement  for  age.  If, 
through  the  exigencies  of  the  service,  it  is  impracticable  for 
anjr  officer  or  group  of  officers  to  take  the  test  prescribed, 
which  question  will  be  determined  by  the  Commander  in 
Chief  or  the  commander  of  a  station  or  vessel  acting  singly, 
the  fact  will  be  reported  to  the  department  with  an  explana- 
tion as  to  the  reason  why  taking  the  test  is  impracticable. 

"  3.  It  devolves  upon  flag  officers  afloat,  upon  commanding 
officers  of  vessels  acting  singly,  and  upon  officers  in  command 
of  navy-yards  and  stations  to  see  that  all  officers  under  their 
commands  are  given  opportunity  to  prepare  for  and  to  take 
the  tests  required,  and  they  will  order  the  boards  of  medical 
officers  called  for  by  these  instructions  for  the  physical  ex- 
amination of  the  officers  taking  the  tests.    It  devolves  upon 
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the  officers  required  to  take  the  tests  to  take  advantage  of  the 
opportunity,  to  signify  their  readiness,  and  to  request  per- 
mission to  take  them  when  they  are  ready  and  opportunity 
to  do  so  occurs. 

"  7.  The  physical  test  is  to  be  applied  to  all  officers  on  the 
active  list  of  the  navy,  whether  serving  ashore  or  afloat,  the 
onlv  exceptions  being  as  noted  in  paragraph  2  of  this  order, 
and  shall  comprise  one  of  the  following: 

"(a)  To  walk  for  a  distance  of  fifty  (50)  miles  during 
three  (3^  consecutive  days,  and  in  a  total  of  not  more  than 
twenty  (20)  hours,  including  rests,  the  walk  on  any  one  day 
to  be  during  consecutive  hours. 

"<[6)  To  ride  on  horseback  a  distance  of  ninety  (90)  miles 
during  three  (3)  consecutive  days,  the  ride  on  anv  two  (2^ 
days  to  be  concluded  within  seven  (7)  hours  and  thirty  (30) 
minutes  each,  after  starting,  and  on  one  (1)  day  within  six 
(6^  hours,  all  to  include  proper  rests. 

"(c)  To  ride  a  bicycle  a  distance  of  one  hundred  (100) 
miles  durinj^  three  (3^  consecutive  days,  and  in  a  total  of  not 
more  than  fifteen  (15)  hours,  including  rests,  the  ride  on  any 
one  day  to  be  during  consecutive  hours. 

"  8.  Before  taking  the  physical  test,  all  officers  will  be  ex- 
amined by  a  board  of  medical  officers  ordered  by  the  senior 
officer  present  to  determine  whether  the  test  may  be  taken 
without  danger  to  the  officer.  Immediately  after  the  com- 
pletion of  the  test,  or  within  three  hours  thereafter,  if  prac- 
ticable, the  same  board  of  officers  will  examine  the  officer  to 
see  what  may  be  the  result. 

"  9.  Reports  of  these  examinations  will  be  made  in  dupli- 
cate upon  blanks  issued  by  the  department. 

"  10.  No  officer  will  be  orderea  for  examination  for  pro- 
motion unless  he  has  had  the  test  within  the  year  previous  to 
such  order,  and  the  record  of  the  test  shall  be  a  part  of  the 
officer's  medical  record  before  the  board  of  examiners." 

By  letter  dated  navy-yard,  Mare  Island,  Cal.,  July  8, 1909, 
the  claimant  notified  the  commandant  of  that  station  of  his 
readiness  to  take  the  test,  and  that  he  had  selected  the  "  90- 
mile  horseback  ride."  He  was  thereupon  directed  to  report 
to  Surg.  H.  E.  Odell,  U.  S.  Navy,  senior  member  of  the  Medi- 
cal Examining  Board,  on  July  9,  1909,  for  examination  pre- 
liminary to  the  test,  and  to  the  same  officer  for  jfurther  ex- 
amination within  three  hours  after  completion  of  the  test. 
The  indorsements  on  said  order  show  that  these  instructions 
were  complied  with. 

It  does  not  appear  that  the  claimant  received  any  further 
orders  in  regard  to  the  said  physical  test. 
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The  act  of  March  3,  1901  (31  Stat.,  1029)  provides: 

"That  in  lieu  of  traveling  expenses  and  all  allowances 
whatsoever  connected  therewith,  including  transportation  of 
baggage,  officers  of  the  navy  traveling  from  point  to  point 
within  the  United  States  under  orders  shall  hereafter  re- 
ceive mileage  at  the  rate  of  eight  cents  per  mile,  distance  to 
be  computed  by  the  shortest  usually  traveled  route;  but  in 
cases  where  orders  are  given  for  travel  to  be  performed  re- 
peatedly between  two  or  more  places  in  the  same  vicinity 
the  Secretary  of  the  Navy  may,  m  his  discretion,  direct  that 
actual  and  necessary  expenses  only  be  allowed.  Actual  ex- 
penses only  shall  be  paid  for  travel  under  orders  outside  the 
limits  of  the  United  States  of  America.'* 

Article  1106,  Navy  Regulations,  1909,  provides: 

"(1)  No  officer  of  the  Navy  or  Marine  Corps  shall  be  paid 
mileage  except  for  travel  actually  performed  at  his  own  ex- 
pense and  in  obedience  to  orders. 

"(2)  No  allowance  shall  be  made  for  traveling  expenses 
within  the  United  States  unless  the  same  be  incurred  under 
orders  originally  issued  or  subsequently  approved  by  the 
Navy  Department.  All  allowances  made  for  this  purpose 
must  also  be  approved  by  the  Secretary  of  the  Navy. 

"(4)  Orders  of  officers  involving  travel  must  designate  the 
place  from  which,  and  the  point  or  points  to  which,  uie  travel 
IS  to  be  performea." 

The  act  of  March  3, 1901,  supra,  provides  mileage  to  "offi- 
cers of  the  navy  traveling  from  point  to  point  within  the 
United  States  under  orders"  and  the  regulations,  supra, 
made  in  aid  of  the  statute,  provide: 

"Orders  of  officers  involving  travel  must  designate  the 
place  from  which,  and  the  point  or  points  to  which,  the 
travel  is  to  be  performed." 

General  Order  No.  6,  supra,  should  receive  the  construc- 
tion which  the  language  used  fairly  warrants — ^what  under- 
standing must  naturally  be  derived  from  the  language  used  ? 
The  only  purpose  of  the  order  was  that  the  officers  should 
walk,  or  ride  on  horseback  or  on  a  bicycle  the  prescribed 
distances  for  the  sole  purpose  of  making  the  tests  therein 
required.  It  is  not  pretended  in  this  case  that  the  claimant 
was  ordered  to  travel  otherwise  than  by  said  general  order. 
The  order  fixes  no  time  when  the  test  shall  be  made  other- 
wise than  that  it  shall  be  made  once  each  calendar  year,  be- 
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ginning  January  1,  1909,  and  its  object  and  purpose  is  to 
require  the  officers  to  make  the  physical  tests  by  walking  or 
riding  the  distances  therein  named,  but  it  was  not  the  pur- 
pose of  said  order  to  order  the  officer  to  travel  or  make  a 
journey  from  any  designated  place  to  some  other  designated 
place,  whether  on  foot,  on  horseback,  .or  on  a  bicycle-  In 
this  case  the  claimant  selected  the  time,  his  own  course,  and 
made  his  own  arrangements  for  making  his  90-mile  horse- 
back ride,  and  made  his  certificate  that  he  had  performed 
the  prescribed  test  with  a  statement  in  detail  of  the  test.  If 
there  had  been  a  race  track  in  the  vicinity  and  he  could  have 
made  his  test  there,  in  which  case  he  would  not  have  been 
going  to  or  stopping  at  any  place  and  the  only  business  in 
which  he  was  engaged  was  making  the  test,  he  would  have 
complied  with  said  order,  and  he  would  also  have  complied 
with  said  order  if  on  the  road  he  selected  he  had  ridden  out 
a  certain  distance  in  the  morning  and  back  the  same  evening, 
and  repeated  it  until  he  had  ridden  the  90  miles  within  the 
time  prescribed  by  said  order.  Suppose  the  President  should 
issue  an  order  that  each  officer  in  the  army  should  walk  4 
miles  or  ride  on  horseback  or  on  a  bicycle  10  miles  each  day 
as  a  physical  exercise  in  order  to  keep  himself  in  proper 
physical  condition  to  render  efficient  service.  Such  exercise 
would  involve  travel,  but  it  would  not  be  an  order  to  the 
officer  to  travel  within  the  meaning  of  the  mileage  laws.  It 
would  seem  from  the  claimant's  own  statement,  supra^  that 
he  was  informed  specifically  by  the  department,  through  the 
commandant,  that  in  making  the  test  he  would  be  given  no 
financial  aid  or  assistance  by  the  Grovemment. 

I  am  of  opinion  that  the  claimant,  in  making  the  physical 
test  under  said  order  No.  6,  as  stated,  was  not  performing 
travel  under  orders  within  the  meaning  of  said  statute  and 
regulations  providing  for  mileage  and  traveling  expenses, 
and  the  action  by  the  auditor  in  disallowing  said  claim  is 
affirmed. 
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COXKISSIOHEBS'     FEES     FOE     SWEARING     OOYEENXENT     EX- 
FLOTEES  TO  THEIE  TKAVELINQ  EXPENSE  ACCOXTNTS. 

Where  United  States  commissioners,  outside  of  Alaska,  swear  govern- 
ment employees  to  their  traveling  expense  accounts^  th^  are  au- 
thorized to  charge  and  collect  from  such  employees  the  legal  fees 
earned  for  the  service  rendered,  and  the  employees  are  entitled  to 
charge  the  amount  of  such  fees  in  their  expense  accounts  and  be 
reimbursed  therefor. 

Commissioners  are  only  entitled  to  the  fee  of  10  cents,  provided  in 
the  act  of  May  28,  1896  (29  Stat,  184),  for  swearing  government 
employees  to  their  expense  accounts,  and  this  fee  Includes  the 
execution  of  the  Jurat  or  certificate  and  affixing  the  seal. 

Comptroller  Tracewell  to  the  Seoretary  of  Agriculture,  November  19, 
1909: 

I  am  in  receipt  of  your  letter  of  the  13th  instant,  as 
follows: 

"  I  have  to  request  your  decision  on  the  following  question  ' 
which  has  arisen  in  connection  with  the  accounts  for  reim- 
bursement of  travel  expenses  of  employees  of  this  depart- 
ment. The  fiscal  regulations  of  this  department  require  that 
all  accounts  for  such  reimbursement  shall  be  sworn  to  and 
provide  that  a  proper  notarial  fee  will  be  allowed  therefor. 
Several  instances  have  occurred  where  United  States  com- 
missioners have  been  called  upon  to  administer  the  oath, 
execute  the  jurat,  and  affix  their  seal  of  office,  and  for  these 
services  have  collected  the  sum  of  50  cents. 

"  The  act  of  May  28,  1896,  section  21  (29  Stat,  184),  pro- 
vides that: 

" '  Each  United  States  commissioner  shall  be  entitled  to 
the  following-named  fees  and  none  other  ♦  ♦  ♦  for  ad- 
ministering oaths  (except  to  witness  as  to  attendance  and 
travel)  ten  cents.' 

"There  is  no  provision  of  this  act  authorizing  United 
States  commissioners  to  charge  a  fee  for  executing  a  jurat  or 
affixing  a  seal.  The  right  bi  United  States  commissioners  to 
exact  fees  for  administering  oaths  was  considered  by  Attor- 
ney-General Griggs  in  connection  with  the  right  of  the  com- 
missioners to  charge  a  fee  of  25  cents  for  administering  the 
oath  to  pensioners  and  witnesses  in  the  execution  of  vouchers 
for  the  payment  of  pensions.  In  affirming  the  right  of  com- 
missioners to  charge  a  fee,  the  Attorney-General  said  (22 
Op.  At  Gen.,  86) : 

'**  There  is,  however,  one  matter  which  should  be  cor- 
rected, and  that  is  the  fee  charged,  according  to  the  report 
of  your  examiner,  by  United  States  commissioners  for  ad- 
ministering an  oath.    The  examiner  reports  that  25  cents  is 
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charged.  In  the  fee  bill  for  United  States  commissioners, 
section  21,  act  of  May  28,  1896,  you  will  find  that  the  fee  of 
a  United  States  commissioner  for  administering  an  oath  (ex- 
cept to  witness  as  to  attendance  and  travel)  is  10  cents.' 

"  On  the  other  hand,  Justice  Swayne,  in  Marsh  v.  United 
States^  88  Fed.  Kep.,  879,  in  considering  the  right  of  clerks 
of  courts  to  fees  under  the  provisions  of  section  828,  Revised 
Statutes,  said: 

" '  In  swearing  a  person  to  an  ordinary  affidavit  a  clerk  of 
a  United  States  court  acts  merely  in  the  capacity  of  a  notary 
public,  and  it  is  the  usual  practice  to  attach  his  seal.  There 
are  no  authorities  directly  on  this  point,  but  it  seems  reason- 
able to  allow  a  clerk  the  regular  fee  of  10  cents  for  the  oath, 
15  cents  for  the  certificate,  and  20  cents  fot  the  seal,  where  a 
person  requires  an  oath  and  proper  evidence  of  same  before 
it  can  be  filed.  *  ♦  *  It  would  seem  that  the  clerk  ought 
to  receive  for  analogous  acts  what  a  notary  public  by  law  can 
charge.'  And  Justice  Swayne,  in  the  name  case,  at  page  886, 
approved  the  comptroller's  decision  In  re  Marshy  2  Comp. 
Dec.,  482,  wherein  the  comptroller  decided  that  a  clerk  was 
entitled  to  10  cents  for  administering  an  oath  to  a  deputy 
marshal,  15  cents  for  an  original  certificate,  and  the  same  for 
a  duplicate  certificate  to  the  voucher,  where  the  question  pre- 
sented was  the  right  of  clerks  of  courts  to  fees  ror  duplicate 
jurats  to  accounts  of  deputy  marshals  actual  expense  ac- 
counts. In  this  connection  it  is  to  be  noted  that  section  828, 
Revised  Statutes,  regulating  fees  of  clerks  of  courts  contains 
the  following  provision : 

" '  For  administering  an  oath  or  affirmation  except  to  a 
juror,  10  cents. 

" '  For  entering  any  return  or  making  any  record  certifi- 
cate return  or  report,  for  each  oath,  15  cents. 

" '  For  affixing  the  seal  of  a  court  to  any  instrument  re- 
quired, 20  cents? 

"The  decision  of  Choate,  D.  J.,  in  the  case  of  The  F. 
Merwin^  Fed.  Cas.,  No.  4893,  also  makes  a  distinction  be- 
tween the  administering  of  an  o^th  and  the  execution  of  a 
jurat.    The  court  said : 

"  '  The  charge  for  five  oaths,  at  10  cents,  and  five  jurats,  at 
15  cents,  is  objected  to  on  the  ground  that  the  fee  of  10  cents 
for  administering  an  oath  includes  the  service  of  the  clerk  in 
making  the  certificate  of  the  administration  of  the  oath — the 
jurat.  I  think  the  charge  is  correct.  The  fee  bill  allows  10 
cents  for  administering  an  oath ;  it  allows  15  cents  for  "  mak- 
ing a  certificate."  The  two  services  are  distinct  and  are  both 
here  rendered.' 

"  In  Umted  States  v.  McDermott,  140  U.  S.,  151,  the  right 
of  the  commissioner  of  the  circuit  court  for  the  district  of 
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Kentucky  to  certain  sums  claimed  to  be  due  him  for  services 
was  in  question,  and  Justice  Brown  said  : 

"  *  With  regard  to  the  jurat,  we  think  it  a  proper  charge 
under  clause  of  section  828,  which  allows  15  cents  per  folio 
"  for  rendering  any  return,  or  making  any  record,  certificate^ 
return,  or  report."  A  jurat  is  in  reality  a  certificate  of  the 
officer  who  administered  the  oath  that  the  affiant  had  sub* 
scribed  and  sworn  to  the  same  before  him.' 

"  It  is  to  be  noted  that  section  828  is  the  section  prescrib- 
ing fees  for  clerks  of  courts  and  is  here  applied  to  fees  of 
United  States  commissioners  presumably  oy  virtue  of  the 
provisions  of  the  act  of  August  4,  1886  (24  Stat.,  274),  as 
rollows : 

" '  That  for  issuing  any  warrant  or  writ  and  for  any  other 
necessary  service  conmiissioners  will  be  paid  the  same  com- 
pensation as  is  allowed  to  clerks  for  like  services,  but  they 
shall  not  be  entitled  to  any  docket  fees.'  The  commissioners 
referred  to  in  this  statute  are  the  commissioners  for  whose 
authority  ai>pointment  is  found  in  section-  627,  Revised  Stat- 
utes, authorizing  each  circuit  court  to  appoint  discreet  per- 
sons who  shall  be  called  commissioners  or  the  circuit  courts 
and  shall  exercise  the  powers  which  are  or  may  be  especially 
conferred  by  law  upon  commissioners  of  circuit  courts.  The 
office  of  circuit  court  commissioner  was  abolished  bv  the  act 
of  May  28,  1896  (29  Stat,  184)^  and  the  office  oi  United 
States  commissioner  created.    This  act  provided : 

" '  That  all  acts  and  parts  of  acts  applicable  to  commission- 
ers of  circuit  courts,  except  as  to  appointment  and  fees  shall 
be  applicable  to  United  States  commissioners  appointed 
under  this  act.'  It  appears,  therefore,  that  the  act  of  August 
4, 1886,  hereinbefore  referred  to,  as  authorizing  the  payment 
of  the  same  compensation  to  commissioners  as  is  allowed  to 
clerks  for  like  services,  does  not  applv  to  United  States  com- 
missioners appointed  under  the  act  of  May  28, 1896.  In  view 
of  the  fact  that  the  latter  act  provides,  as  before  stated, '  that 
each  United  States  commissioner  shall  be  entitled  to  the  fol' 
lowing-named  fees  and  none  other,'  and  prescribes  that  the 
fees  for  administering  oaths  (except  to  witnesses  as  to  attend- 
ance and  travel)  shail  be  10  cents,  and  does  not  authorize  a 
fee  for  the  execution  of  a  jurat  or  for  affixing  a  seal,  I  have 
to  request  your  opinion  whether  the  charge  of  50  cents  by  a 
United  States  commissioner  for  administering  the  oath  and 
executing  the  jurat  and  affixing  his  seal  to  the  travel  expense 
accounts  of  employees  of  this  department  is  a  proper  charge 
for  which  reimbursement  may  oe  made  to  the  oepartment 
employee  paying  the  same." 

It  is  now  well  settled  that  the  proper  expense  incurred  by 
an  employee  of  the  Government  in  verifying  his  traveling 
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expense  account,  where  such  verification  is  required  either  by 
law  or  regulation,  is  a  valid  charge  in  his  account  against  the 
Government.  (12  Comp.  Dec.,  285.)  An  exception  to  this 
rule  exists,  however,  where  the  account  is  sworn  to  before  a 
clerk  of  a  United  States  court,  or  before  a  United  States 
commissioner  in  and  for  the  Territory  of  Alaska.  See  8 
Comp.  Dec,  191 ;  13  «rf.,  71 ;  and  Nesbifs  case^  June  22, 1908 
(45  MS.  Comp.  Dec,  2146). 

Where  a  United  States  commissioner  outside  of  Alaska 
performs  service  for  your  department,  such  as  swearing  an 
employee  to  his  traveling  expense  account,  he  is  authorized 
to  charge  and  collect  from  the  said  employee  the  legal  fee 
earned  for  the  service  rendered,  and  the  employee  is  enti- 
tled to  charge  the  amount  of  said  fee  in  his  expense  account 
and  be  reimbursed  therefor. 

This  brings  us  to  a  consideration  of  the  correct  amount  of 
the  fee  that  such  a  commissioner  may  charge  and  collect  un- 
der the  law  for  swearing  the  employee  to  his  account,  exe- 
cuting the  jurat,  and  affixing  his  seal  of  office,  and  in  this 
connection  it  may  be  said  that  the  conclusion  reached  by  you 
to  the  effect  that  the  commissioner's  fees  are  not  such  as  are 
provided  in  section  828,  Revised  Statutes,  the  clerk's  fee  bill, 
is  correct. 

The  fees  properly  chargeable  by  a  commissioner  are  such 
only  as  are  expresdy  authorized  by  section  21  of  the  act  of 
May  28,  1896  (29  Stat.,  184),  known  as  the  ccHnmissioner's 
fee  bill.  The  only  fee  provided  in  said  act.  in  connection  with 
administering  oaths,  except  to  a  witness  before  the  commis- 
sioner as  to  attendance  and  distance  traveled,  is  a  fee  of  10 
cents,  the  said  section  reading  as  follows : 

''  That  each  United  States  commissioner  shall  be  entitled 
to  the  following-named  fees,  and  none  other: 

«  *  «  «  *  *  « 

"  For  administering  an  oath  (except  to  witness  as  to  at- 
tendance and  travel),  ten  cents." 

The  above  act  does  not  expressly  or  by  implication  pro- 
vide a  separate  fee  for  executing  a  jurat,  or  for  affixing  the 
commissioner's  seal,  and  the  payment  of  fees  for  such  services 
in  excess  of  the  fee  of  10  cents  for  administering  the  oath  is 
prohibited.  It  .seems  that  the  law  contemplates  that  the  pre- 
scribed fee  of  10  cents  shall  cover  such  incidental  service  as 
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filling  out  the  certificate,  or  jurat,  usually  employed  as  evi- 
dence of  the  administration  of  the  oath.  It  is  obvious  in  the 
case  of  an  employee  who  is  sworn  to  his  expense  account  that 
the  service  rendered  by  the  commissioner  in  merely  adminis- 
tering the  oath  would  be  of  little  or  no  value  unless  there  is 
some  written  evidence  of  that  fact. 

As  to  the  affixing  of  the  commissioner's  seal,  attention  is 
called  to  the  act  of  June  28,  1906  (34  Stat,  546),  which 
provides : 

"That  each  United  States  commissioner  shall  provide 
himself  with  an  official  impression  seal,  to  be  prescribed  by 
the  Attorney-General,  whicn  said  seal  shall  be  affixed  to  each 
jurat  or  certificate  of  the  official  acts  of  said  commissioner, 
but  no  increase  of  fees  shall  be  allowed  by  reason  thereof." 

In  view  of  the  above,  I  am  of  opinion  that  the  total  amount 
that  a  United  States  commissioner  is  authorized  to  charge 
and  collect  from  an  employee  of  the  Government  for  swear- 
ing him  to  his  expense  account,  including  the  execution  of 
the  jurat  or  certificate,  and  affixing  the  seal,  is  10  cents,  and 
you  are  therefore  advised  that  any  charge  in  the  traveling 
expense  account  of  an  employee  of  your  department  in  ex- 
cess of  10  cents  for  the  service  rendered  by  a  commissioner 
in  connection  with  the  verification  of  said  account  is  illegal 
and  should  not  be  allowed.  (See  also  13  Comp.  Dec,  442- 
443.) 


coioassioNEBS'  nss  nr  cases  wheee  the  war&ant  ahd 

C0F7   07   COHPLAINT   AKE   SEHT   BT   THE  KAE8HAL   TO   AH- 
OTHEE  DI8TEICT. 

GommissioDers  are  entitled  to  the  fees  prescribed  by  the  act  of  May 
28,  1896  (29  Stat.,  184),  tor  drawing  the  complaint,  making  one 
copy  thereof  to  be  attached, to  the  warrant,  and  for  issalng  one 
warrant  of  arrest  In  each  case  where  a  defendant  Is  charged  with 
a  single  offense,  and  the  commissioners'  claims  to  snch  fees  are 
not  defeated  by  the  fact  that,  after  delivery  of  the  warrant  to  the 
marshal,  the  same  Is  sent  to  another  district  to  which  the  person 
named  In  the  warrant  Is  supposed  to  have  fled. 

Commissioners  are  not  entitled  to  fees  for  issuing  extra  warrants 
and  extra  copies  of  the  complaint  where  there  Is  but  a  single 
charge  and  a  single  complaint  sworn  to  against  the  defendant, 
such  additional  papers  being  In  substance  mere  copies  of  the 
requisite  originals,  for  which  copies  no  fees  are  provided  by  the 
act  of  May  28,  1896,  supra. 
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Deoiaion  by  Comptroller  Traoewell,  Horember  28,  1909: 

Augustus  Armstong,  United  States  commissioner,  district 
of  Washington,  appealed  November  8,  1909,  from  the  action 
of  the  Auditor  for  the  State  and  other  Departments  in  the 
settlement  of  his  account  for  the  quarter  ended  December 
31,  1908,  wherein  the  auditor,  per  judicial  certificate  No. 
10798,  dated  October  2,  1909,  disallowed  certain  fees  for 
"  making  copies  of  complaints  "  and  for  "  issuing  warrants 
of  arrest." 
The  items  disallowed  by  the  auditor  are : 

"  Item  13.  Case  of  United  States  v.  Wade.  Charge  in  ex- 
cess of  one  copy  of  complaint,  and  for  4  warrants  of  arrest 
to  be  sent  out  of  district.  Commissioner  has  no  jurisdiction 
outside  of  his  district."  One  copy  of  complaint,  30  cents; 
4  warrants  of  arrest  at  75  cents:  total,  $3.30. 

"  Item  20.  Case  of  United  Staies  v.  Heller,  As  in  item 
13."  One  copy  of  complaint,  30  cents;  1  warrant  of  arrest, 
75  cents;  total,  $1.05, 

The  facts  show  that  the  commissioner  issued  the  four  war- 
rants of  arrest  November  19,  1908,  in  the  case  against  Wade, 
upon  the  request  of  the  assistant  United  States  attorney, 
who  swore  to  the  complaint,  and  that  the  defendant  was 
charged  wath  a  single  offense;  while  in  the  case  against 
Heller,  the  complaint  was  sworn  to  by  a  United  States  secret- 
service  operative,  and  only  one  warrant  issued,  and  but  one 
copy  of  the  complaint  was  made. 

It  appears  that  the  warrants  were  delivered  to  the  United 
States  marshal  for  the  district  of  Washington  by  the  com- 
missioner, who  states  in  his  appeal : 

"  I  was  aware  at  the  time  of  issuing  the  warrants  in  both 
cases  that  the  warrants  would  probably  be  sent  by  the  mar- 
shal's office  outside  of  this  district,  to  the  districts  where 
they  had  reason  to  believe  the  deiendants  were  *  *  *. 
It  seems  to  me  each  case  was  proper  and  there  was  a  legal 
necessity  that  the  warrants  should  oe  issued  by  me." 

Among  the  fees  prescribed  by  the  act  of  May  28,  1896  (29 
Stat.,  184),  "  the  commissioner's  fee  bill,"  I  note  the  follow- 
ing: 

''  Drawing  a  complaint,  with  oath  and  jurat  to  same,  fifty 
cents ; 
"  Copy  of  complaint  with  certificate  to  same,  thirty  cents: 
"  Issuing  warrant  of  arrest,  seventy-five  cents,    *     *    *. 
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Under  the  above  fee  bill  a  commissioner  is  entitled,  in  each 
case  where  a  defendant  is  charged  with  a  single  offense,  to 
the  fees  prescribed  for  drawing  the  complaint,  for  making 
one  copy  thereof  to  be  attached  to  the  warrant  (6  Comp. 
Dec,  161),  and  for  issuing  one  warrant  of  arrest.  Upon 
actually  rendering  these  services,  the  complaint  having  been 
properly  sworn  to,  and  the  warrant  duly  issued  and  delivered 
to  the  marshal  or  other  proper  officer  authorized  to  serve 
same  (4  Comp.  Dec,  244;  5  irf.,  863),  a  commissioner's  claim 
to  the  fees  prescribed  is  valid,  and  can  not  be  defeated  by 
the  fact  that  the  warrant  after  delivery  to  the  marshal  is 
subsequently  sent  by  the  marshal's  office  to  another  district, 
to  which  it  is  supposed  the  person  named  in  the  warrant  has 
fled. 

It  is  well  settled  that  a  commissioner's  warrant  does  not 
run  outside  the  district  where  issued  (1  Comp.  Dec,  127), 
but  it  may,  nevertheless,  be  useful  in  some  instances  in  an- 
other district  as  a  basis  for  filing  a  complaint  and  having  a 
warrant  issued  in  the  district  where  the  defendant  is  found, 
and  may  thus  result  in  his  speedy  apprehension.  However 
that  may  be,  the  validity  for  a  commissioner's  claim  to  the 
statutory  fee  for  issuing  ^  warrant  of  arrest  does  not  depend 
upon  the  use  to  which  the  warrant  may  be  put  in  another 
district  by  the  marshal  or  United  States  attorney,  but  to  the 
fact  that  the  warrant  was  actually  issued  by  the  commis- 
sioner in  his  own  district  upon  a  complaint  properly  sworn 
to,  that  it  was  delivered  to  the  proper  official  for  service,  and 
is  capable  of  being  legally  served  on  the  defendant  if  found 
within  the  district  where  issued.  These  conditions,  I  under- 
stand, have  been  met  in  the  present  case,  and  I  do  not  think 
that  the  marshal's  action  in  sending  the  original  warrants 
outside  of  the  district  can  operate  to  deprive  the  commis- 
sioner of  the  legal  fees  earned  in  issuing  the  original  warrant 
for  Wade,  and  the  one  for  Heller,  and  for  making  one  copy 
of  the  complaint  to  be  attached  to  the  original  warrant  in 
each  case ;  therefore,  the  action  of  the  auditor  in  disallowing 
the  fee  for  issuing  one  warrant  of  arrest  in  the  Wade  case^ 
76  cents ;  and  in  disallowing  the  fees  for  issuing  the  warrant, 
75  cents,  and  for  making  the  copy  of  the  complaint,  30  cents, 
in  the  Heller  case^  is  overruled,  and  said  fees  amounting  to 
$1.80,  will  be  allowed  upon  this  revision. 
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The  action  of  the  auditor,  however,  in  disallowing  the 
fees  claimed  in  the  Wade  case  for  issuing  the  three  extra 
warrants  and  for  making  the  extra  copy  of  the  complaint  is 
aflSirmed,  it  being  understood  that  Wade  was  charged  with 
but  one  offense,  and  that  but  a  single  complaint  was  sworn  to 
in  his  case.  The  issuance  of  the  original  warrant  upon  this 
complaint  marked  the  limit  and  eictent  of  the  commissioner's 
legal  duty  in  the  case,  so  far  as  the  issuance  of  warrants  and 
the  collection  of  fees  therefor  are  concerned,  for  the  most  that 
can  properly  be  said  of  these  extra  or  duplicate  warrants  is 
that  they  were  in  substance,  if  not  in  form,  mere  copies  of  the 
original,  for  the  making  of  which  copies  there  is  no  fee  pro- 
vided by  the  act  of  May  28,  1896,  supra. 

A  certificate  of  differences  will  issue  in  this  case  modi- 
fying the  action  of  the  auditor  to  the  extent  indicated  by  the 
views  herein  expressed. 

The  revision  of  this  account  is  limited  to  the  items  spe- 
cifically mentioned  above. 


BEOPEinNQ    07    CLADCS    FOB    LOVOEVITY    PAY    BSCAITSE    OF 
EBBOK  OF  LAW  OT  COHFirTATIOV  OF  SEBVICE. 

Where  settlement  of  a  claim  for  longevity  pay  has  been  made  and  the 
accounting  officers  had  before  them  the  complete  record  of  the 
military  seryice  of  the  claimant,  including  the  period  during 
which  he  had  served  as  a  cadet  in  the  Military  Academy,  sach 
settlement  implies  the  finding  of  all  necessary  facts  as  a  basis  for 
computing  longevity  increase  pay. 

Such  settlement  must  be  read  in  the  light  of  the  facts  before  the  ac- 
counting officers  at  the  time  of  making  the  settlement,  namely, 
that  the  claimant  had  graduated  from  the  Military  Academy  and 
of  the  law  as  then  understood,  namely,  that  cadet  service  could 
not  be  counted  as  service  in  the  army  in  computing  longevity  pay. 

Such  settlement  was  an  adjudication  of  the  question,  and  the  error  in 
excluding  cadet  service  was  one  of  law  and  not  of  fact,  and  a 
subsequent  Comptroller  is  without  jurisdiction,  upon  a  subsequent 
application,  to  reopen  said  settlement  made  by  his  predecessor 
and  allow  additional  longevity  pay  for  the  period  covered  by  the 
settlement. 

Assistant  ComptroUer  XltoheU  to  H.  V.  Fleming,  administrator,  Vo- 

▼ember  24,  1909: 

I  have  received  your  communication  of  the  8d  instant  with 
reference  to  your  claim  for  longevity  pay  as  administrator 
of  the  estate  of  Hugh  B.  Fleming,  deceased,  late  a  major, 
United  States  Army,  retired.    You  state  that  your  appeal 
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is  from  the  decision  of  the  Auditor  for  the  War  Department 
in  settlement  No.  45,115,  dated  October  9,  1909,  but  you  also 
state  that  the  only  question  involved  in  your  appeal  arises 
out  of  the  statement  of  the  auditor  in  his  settlement  sheet 
that  ''By  settlement  5722  of  March  15,  1883,  officer  was 
allowed  longevity  increase  pay  from  July  15,  1870." 

Said  statement  by  the  auditor  is  not  a  settlement  within 
the  meaning  of  the  act  of  July  31,  1894  (28  Stat.,  207),  from 
which  an  appeal  lies  to  this  office.  Your  communication  is 
therefore  rather  in  the  nature  of  a  request  for  a  rehearing  of 
the  settlement  of  March  15,  1883,  or  else  a  request  for  a  nil- 
ing  upon  the  question  whether  longevity  pay  under  the  act 
of  July  5, 1838  (5  Stat.,  256) ,  for  the  period  covered  by  such 
settlement  was  adjudicated  thereby.  Your  contention  now  is 
that  such  settlement,  even  for  Uie  period  covered  by  the 
settlement,  is  not  an  adjudication  of  your  claim  now  asserted, 
namely,  the  counting  of  cadet  service  under  said  act  of  July 
5, 1838. 

In  reply  I  have  to  inform  you  that  I  have  examined  the 
settlement  in  the  case  of  said  officer.  It  appears  that  by 
said  settlement  No.  5722  the  accounting  officers  of  the  Treas- 
ury allowed  the  officer  $1,950.59,  being  longevity  increase 
pay  covering  the  period  from  July  15,  1870,  to  March  31, 
1882.  The  account  was  stated  by  the  accounting  officers  as 
follows: 

Longevity  increase,  major: 

Third  10  per  cent,  July  15,  1870,  to  December  15,  1870, 

5  months  1  day  at  $6.46 |32. 52 

Longevity  increase,  major,  retired: 

Third  10  per  cent,  December  16,  1870,  to  June  30,  1872, 

18  months  15  days  at  ^.84 89.  54 

Fourth  10  per  cent,  July  1,  1872,  to  June  30, 1880,  96 

months  at  $15.63 1, 500. 48 

Fourth  10  per  cent,  July  1,  1880,  to  June  30,  1881,  12 

months  at  $15.63 . 187.  56 

Fourth  10  per  cent,  July  1,  1881,  to  March  31,  1882,  9 

months  at  $15.63 140.67 

1, 950.  76 
Less  Internal  revenue  tax  for  sixte^i  days  in  July,  1870,  at 

5  per  cent,  $3.44 .17 

Due  the  officer 1,950.59 

52888**— VOL  16--1U 22 
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The  military  records  before  the  accounting  officers  when 
said  settlement  was  made  showed  that  Major  Fleming  was 
graduated  at  the  United  States  Military  Academy  and  ap- 
pointed brevet  second  lieutenant,  Sixth  United  States  In- 
fantry, July  1,  1852;  promoted  to  second  lieutenant  June  9, 
1853,  to  first  lieutenant  June  7,  1856,  to  captain  May  14, 
1861,  to  major  July  28,  1866,  and  was  retired  December 
15,  1870. 

Settlement  No.  5722  was  upon  a  claim  for  lon^vity  pay 
under  the  act  of  July  15,  1870,  based  upon  and  to  be  com- 
puted upon  all  past  service  in  the  army  or  navy,  or  both,  the 
computation  of  the  amount  due  to  be  made  in  accordance 
with  the  principles  which  were  decided  in  the  case  of  Tyler 
v.  United  States  (105  U.  S.,  244).  In  said  claim  there  was 
no  statement  by  the  claimant  of  what  his  service  consisted 
or  that  he  claimed  otherwise  than  for  all  his  service,  and  what 
his  service  was  he  left  to  the  accounting  officers  to  ascertain 
and  determine.  In  the  settlement  of  the  claim  the  account- 
ing officers  obtained  the  evidence  of  his  service  from  the 
Adjutant-General's  office,  which  showed  that  he  had  served 
as  a  cadet  at  the  Military  Academy. 

The  record  of  his  service  as  given  by  the  Adjutant-Greneral 
showed  that  he  "  was  graduated  at  the  United  States  Mili- 
tary Academy  and  appointed  brevet  second  lieutenant,  Sixth 
U.  S.  Infantry,  July,  1852,"  and  gave  his  military  history 
thereafter. 

The  settlement  and  the  allowance  made  therein  implies  a 
finding  of  all  necessary  facts  upon  which  the  settlement  was 
made.  Before  that  settlement  could  have  been  made  it  was 
necessary  to  find  as  a  fact  the  length  of  time  the  claimant 
was  in  the  military  service  because  such  time  was  the  basis 
for  computing  the  longevity  increase  of  pay  for  the  period 
covered  by  said  settlement.  Without  such  finding  of  facts  no 
intelligent  or  proper  settlement  could  have  been  made. 

Said  settlement  read  in  the  light  of  the  facts  which  were 
before  the  accounting  officers  at  the  time  they  made  it, 
namely,  that  the  claimant  had  graduated  at  the  Military 
Academy,  and  of  the  law  as  it  was  then  understood,  namely, 
that  service  as  a  cadet  could  not  be  counted  as  service  in  the 
army  in  computing  longevity  pay,  I  think  it  sufficiently  ap- 
pears in  the  record  that  the  reason  said  service  was  excluded 
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in  said  settlement  was  because  in  the  judgment  of  the  ac- 
counting officers  making  said  settlement  said  service  could 
not  legally  be  counted. 

This  was  an  adjudication  of  the  question  and  the  error  was 
one  of  law  and  not  of  fact,  and  had  it  not  been  for  such 
eror  of  law  it  is  not  reasonable  to  suppose  that  the  account- 
ing officers  in  making  said  settlement  would  have  excluded 
the  period  of  service  as  a  cadet  at  the  Military  Academy  any 
more  than  that  they  would  have  excluded  any  other  period 
of  service.  The  claimant  having  made  a  claim  for  longevity 
pay  and  my  predecessor  having  settled  said  claim  and  al- 
lowed him  such  pay  for  the  period  from  July  15,  1870,  to 
March  31,  1882,  I  am  without  jurisdiction  to  reopen  said 
claim  and  allow  additional  longevity  pay  for  the  same  period 
because  my  predecessor  in  making  said  settlement  erred  as  a 
matter  of  law  in  excluding  cadet  service  in  computing  said 

pay- 


PAYMSirr  OF  JTn>GK£KT8  OF  THE  COVKT  OF  CLAIMS  FBOK  THE 
CHINESE  IKDEXNITY. 

It  is  the  purpose  of  the  johit  resolution  of  Congress  of  May  25,  1908 
(35  Stat,  577),  requiring  the  sum  of  $2,000,000  to  be  reserved 
from  the  Chinese  Indemnity  for  the  payment  of  judgments  of  the 
Court  of  Claims  for  losses  and  expenses  of  claimants  caused  by 
antiforeign  disturbances  in  China,  and  directing  the  remainder, 
if  any,  to  be  returned  to  the  Chinese  Government,  to  charge  the 
amount  so  reserved  with  a  trust,  the  beneficiaries  entitled  to  such 
trust  fund  being  the  judgment  creditors,  as  found  by  said  court, 
and  the  Chinese  Government. 

The  provision  of  said  joint  resolution  of  May  25,  1908,  supra,  that 
the  judgments  of  the  Court  of  Claims  are  "to  be  paid  by  the 
Treasurer  of  the  United  States  as  and  when  the  same  shall  be 
certified  to  the  Secretary  of  the  Treasury  by  the  said  court," 
is  an  appropriation  out  of  such  trust  fund  for  the  payment  of  the 
ascertained  beneficiaries. 

Decision  by  Comptroller  Tracewell,  HoTember  26,  1909: 

The  Auditor  for  the  State  and  Other  Departments  reports 
for  approval,  disapproval,  or  modification  his  decision,  dated 
November  15,  1909,  as  follows: 

"  This  office  has  before  it  for  settlement  a  claim  of  Lydia 
L,  Davis,  administratrix  of  the  estate  of  Francis  W.  Davis, 
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deceased,  in  the  amount  of  $6,750  on  account  of  judgment 
of  Court  of  Claims  in  her  favor,  in  accordance  with  the  pro- 
visions of  joint  resolution  of  Congress,  approved  May  25, 
1908  (35  Stat.  L.,  577-578),  which  provides  as  follows: 

"  ^Provided^  That  within  one  year  from  the  passage  of  this 
resolution  any  person  whose  claim  upon  the  Chinese  indem- 
nity, nineteen  hundred,  was  presented  to  the  United  States 
commissioners  or  to  the  Department  of  State  and  disallowed 
in  whole  or  in  part  may  present  the  same  by  petition  to  the 
Court  of  Claims,  which  court  is  hereby  invested  with  juris- 
diction to  hear  and  adjudicate  such  claim  without  appeal, 
and  to  render  such  judgments  de  novo^  or  in  addition  to 
any  allowance  or  allowances  heretofore  made,  as,  in  each  case 
shall  be  fully  and  substantially  compensatory  for  actual  losses 
and  expenses  of  the  claimant  caused  by  the  antiforeign  dis- 
turbances in  China  during  the  year  nineteen  hundred,  exclud- 
ing merely  speculative  claims  or  elements  of  damage:  And 
provided  also^  That  the  sum  of  two  million  dollars  be  re- 
served from  the  Chinese  indemnity,  nineteen  hundred,  for 
the  payment  of  such  judgments^  the  same  to  be  paid  hy  the 
Treasurer  of  the  United  States  as  and  when  they  shall  he 
certified  to  the  Secretary  of  the  Treasury  hy  the  said  court, 
and  any  balance  remaining  after  all  such  claims  have  been 
adjudicated  and  paid  shall  be  returned  to  the  Chinese  Gov- 
ernment in  such  manner  as  the  Secretary  of  State  shall 
decide,  and  the  Secretary  of  the  Treasury  is  hereby  author- 
ized and  directed  to  so  return  the  same:  And  provided  fur- 
therj  That  all  evidence  furnished  by  the  claimants,  and  state- 
ments made  by  them  to  the  said  commissioners  or  to  the 
Department  of  State,  shall  be  transmitted  by  the  said  Depart- 
ment to  the  said  Court  of  Claims  and  considered  together 
with  such  other  additional  testimonv  as  may  be  presented  by 
either  side,  and  the  Government  of  the  United  States  shaft 
defend  the  said  claims  in  the  said  court  by  such  attorney  or 
attorneys  as  may  be  designated  for  such  service  by  the 
Attorney-General  of  the  United  States:  Provided  further^ 
That  in  no  case  shall  the  Court  of  Claims  award  a  principal 
sum  to  any  claimant  which,  together  with  the  principal  sums 
said  claimant  may  have  already  received  by  decision  of  the 
United  States  commissioners  and  the  Department  of  State, 
shall  exceed  the  amount  originally  claimed  by  said  claim- 
ant.' 

"  The  question  arises  as  to  whether  or  not  the  above  act 
provides  an  appropriation  for  the  payment  of  this  judgment 
m  Question.  The  following  legislation  may  raise  a  doubt  as 
to  tne  sufficiency  of  the  language  contained  in  the  act  quoted 
to  provide  an  appropriation : 

'' '  Hereafter  no  act  of  Congress  shall  be  construed  to  make 
an  appropriation  out  of  the  Treasury  of  the  United  States 
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unless  such  act  shall,  in  specific  terms,  declare  an  impropria- 
tion to  be  made  for  the  purpose  or  purposes  specified  in  the 
act.'     (Act  of  July  1, 1902,  32  Stat.  L.,  560.) 

'^  ^  No  act  of  Confess  hereafter  passed  shall  be  construed 
to  make  an  appropriation  out  of  the  Treasury  of  the  United 
States,  or  to  authorize  the  execution  of  a  contract  involving 
the  payment  of  money  in  excess  of  appropriations  made  by 
law,  unless  such  act  shall  in  specific  terms  declare  an  appro- 
priation to  be  made  or  that  a  contract  may  be  executed.' 
(Act  of  June  30,  1906,  34  Stat.  L.,  764.) 

"  In  your  decision  reported  in  13  C!omp.  Dec.,  729,  con- 
struing the  act  of  February  28, 1907,  which  provides,  in  part, 
as  follows: 

"'The  Commissioners  of  the  District  of  Columbia  are 
hereby  authorized  and  directed  to  draw  their  warrant  upon 
the  'Treasury  of  the  United  States,  payable  to  the  order  of 
the  Prospect  Hill  Cemetery,  for  the  sum  of  four  thousand 
dollars,  in  payment  in  full  for  the  land  necessary  for  the 
extension  of  said  streets  as  above  provided,'  you  held  that, 
quoting  syllabus : 

" '  In  order  for  Congress  to  make  an  appropriation  "  in 
specific  terms,"  within  the  meaning  of  the  acts  of  July  1, 
1902,  and  June  30,  1906,  prohibiting  the  construction  of  an 
act  as  making  an  appropriation  unless  it  declares  "  in  specific 
terms"  one  to  be  made,  it  is  not  necessary  that  the  words 
^  appropriate  "  or  "  appropriated  "  be  used.'^ 

"  You  further  held  that  any  other  words  equally  broad  in 
their  meaning  would  specifically  appropriate,  and  that  the 
language  of  the  act  does  make  an  appropriation  of  said  sum, 
and  in  specific,  though  awkward,  terms. 

"  By  the  provisions  of  the  act  of  May  25, 1908,  the  sum  of 
$2,000,000  is  to  be  reserved  for  the  payment  of  judgments  of 
the  Court  of  Claims  rendered  in  pursuance  thereof,  and  any 
balance  remaining  after  all  such  claims  have  been  adjudi- 
cated and  paid  shall  be  returned  to  the  Chinese  Government, 
etc. 

"  It  has  been  ascertained,  by  phone,  from  the  chief  clerk 
of  the  Court  of  Claims  that  under  the  above  act  22  petitions 
have  been  filed,  amounting  to  $722,461.36,  which,  if  allowed 
in  full  with  interest  at  the  rate  of  5  per  cent,  would  amount 
to  less  than  $1,000,000. 

"The  act  of  Congress  does  not  say  that  these  judgments 
should  be  dependent  on  further  legislation,  nor  that  further 
legislation  is  necessary,  but  the  intention  of  Congress  seems 
to  have  been  clearly  expressed  when  it  says  that  the  same 
(judgments)  to  he  vaid  by  the  Treasurer  of  the  United 
States  as  and  when  they  shall  he  certified  to  the  Secretary  of 
the  Treasury  hy  the  said  court. 
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''  It  seems  that  when  considering  all  the  facts  as  herein 
disclosed  this  act  is  equalljr  as  specific  as  the  act  of  February 
28,  1907,  and  to  hold  that  it  does  not  make  an  appropriation 
would  be  simply  defeating  the  will  of  Congress. 

"  I  am  therefore  of  the  opinion,  and  so  decide,  that  the  act 
of  May  25, 1908,  cited  above,  does  make  an  appropriation  for 
the  payment  of  these  judgments." 

The  joint  resolution  of  May  25,  1908  (35  Stat,  577),  pro- 
vides: 

"  That  the  President  is  hereby  authorized  to  consent  to  a 
modification  of  the  bond  for  twenty-four  million  four  hun- 
dred and  forty  thousand  seven  hundred  and  seventy-eight 
dollars  and  eighty-one  cents,  dated  December  fifteenth,  nine- 
teen hundred  and  six,  received  from  China  pursuant  to  the 
protocol  of  September  seventh,  nineteen  hundred  and  one, 
for  indemnity  against  losses  and  expenses  incurred  by  rea- 
son of  the  so-called  Boxer  disturbances  in  China  during  the 
vear  nineteen  hundred,  so  that  the  total  payment  to  be  made 
by  China  under  the  said  bond  shall  be  limited  to  the  sum  of 
thirteen  million  six  hundred  and  fifty-five  thousand  four 
hundred  and  ninety-two  dollars  and  sixty-nine  cents  and  in- 
terest at  the  stipulated  rate  of  four  per  centum  per  annum, 
and  that  the  remainder  of  the  indemnity  to  which  the  United 
States  is  entitled  under  the  said  protocol  and  bond  may  be 
remitted  as  an  act  of  friendship,  such  payments  and  remis- 
sion to  be  at  such  times  and  in  such  manner  as  the  President 
shall  deem  just.". 

Following  this  is  a  proviso  for  bringing  suit  in  the  Court 
of  Claims  as  is  set  out  by  the  auditor.  This  is  followed  by 
a  proviso: 

"  That  the  sum  of  two  million  dollars  be  reserved  from  the 
Chinese  indemnity,  nineteen  hundred,  for  the  payment  of 
such  judgments,  the  same  to  be  paid  bv  the  Treasurer  of  the 
United  States  as  and  when  they  shall  be  certified  to  the  Sec- 
retary of  the  Treasury  by  the  said  court,  and  any  balance 
remaining  after  all  such  claims  have  been  adjudicated  and 
paid  shall  be  returned  to  the  Chinese  Government  in  such 
manner  as  the  Secretary  of  State  shall  decide,  and  the  Sec- 
retary of  the  Treasury  is  hereby  authorized,  and  directed  to 
so  return  the  same." 

The  act  of  February  26, 1896  (29  Stat.,  32),  provides  that: 

"  Hereafter  all  moneys  received  by  the  Secretary  of  State 
from  foreign  governments  and  other  sources,  in  trust  for 
citizens  of  the  United  States  or  others,  shall  be  deposited  and 
covered  into  the  Treasury. 
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"  The  Secretary  of  State  shall  determine  the  amounts  due 
claimants,  respectively,  from  each  of  such  trust  funds,  and 
certify  the  same  to  the  Secretary  of  the  Treasury,  who  shall, 
upon  the  presentation  of  the  certificates  of  the  Secretary  of 
State,  pay  the  amounts  so  found  to  be  due. 

"Each  of  the  trust  funds  covered  into  the  Treasury  as 
aforesaid  is  hereby  appropriated  for  the  payment  to  the 
ascertained  beneficiaries  thereof  of  the  certificates  herein 
provided  for." 

The  purpose  of  the  last  proviso  in  the  joint  resolution  of 
May  25,  1908,  quoted  above,  requiring  $2,000,000  to  be  re- 
served from  the  Chinese  indemnity  for  the  payment  of  the 
judgments  that  might  be  obtained  under  the  preceding  pro- 
viso, and  directing  the  remainder  to  be  returned  to  the 
Chinese  Government,  charged  the  amount  to  be  reserved  with 
a  trust  and  provided  the  manner  in  which  the  beneficiaries 
should  be  determined.  The  beneficiaries  named  are  the  judg- 
ment creditors  as  found  by  the  Court  of  Claims  and  the 
Chinese  Government.  It  is  in  substance  and  effect,  there- 
fore, a  trust  fund  and  is  to  be  treated  and  administered  as 
such.     (See  14  Comp.  Dec,  361,  366.) 

The  manner  in  which  such  moneys  are  to  be  disposed  of 
is  the  same  in  substance  and  effect  as  that  provided  in'  the 
act  of  February  26,  1896,  sxipra.  The  only  real  difference 
is  that  the  Court  of  Claims  is  given  authority  to  ascertain 
the  amount  due  each  claimant  instead  of  the  Secretary  of 
State.  It  was  clearly  not  intended  that  these  judgments 
should  be  appropriated  for  and  paid  in  the  usual  way  pro- 
vided for  judgments  of  the  Court  of  Claims,  but  out  of  the 
trust  funds  created  by  the  act  of  May  25, 1908. 

I  am  of  the  opinion  that  when  the  two  acts  are  read 
together  that  Congress  intended  that  the  fund  should  be 
administered  and  treated  as  a  trust  fund  received  from  a 
foreign  government  in  trust  for  citizens  of  the  United  States, 
or  others,  subject  to  the  special  provisions  in  the  latter  act 
as  to  determining  the  beneficiaries.  The  sum  necessary  to 
make  the  payments  indicated  in  the  act  of  May  25,  1908,  is 
therefore  appropriated  to  make  the  payments  to  the  ascer- 
tained beneficiaries. 

For  the  reason  given,  the  decision  of  the  auditor  is  there- 
fore approved. 
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•HOSPITAL  TBEATKEITT  IH  PUYATE  IHSTITimOV8  FOB  COK- 
HISSIOITED  0FPICEB8  OF  THE  PUBLIC  HEALTH  AHD  XABOTS- 
HOSPITAL  SEBVICE  AHS  OF  THE  BEVEHVE-CIJTTEB  SEBVICE. 

Ck>ininissloned  officers  of  the  Public  Health  and  Marine-Hospital 
Service  are  not  entitled  to  medical  treatment  in  private  hospitals 
at  public  expense  under  the  act  of  July  1,  1902  (32  Stat.,  712), 
and  the  regulations  of  the  Marine-Hoepltal  Service  in  force  on 
the  date  of  the  approval  of  said  act. 

Under  the  act  of  April  12,  1902  (32  Stat.,  100),  commissioned  officers 
of  the  United  States  Revenue-Cutter  Service  are  entitled  to  the 
same  pay  and  allowances,  except  forage,  as  are  provided  by  law 
for  officers  of  corresponding  rank  in  the  army,  and  are,  conse- 
quently, entitled  to  receive  hospital  treatment  in  private  institu- 
tions under  the  conditions  prescribed  by  the  Army  Regulations 
upon  that  subject. 

Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  HoTember  89, 
1909: 

I  have  received  your  communication  of  the  17th  instant 
requesting  my  decision  of  questions  presented  by  you  as 
follows : 

"I  have  the  honor  to  invite  your  attention  to  the  ques- 
tion of  furnishing  accommodations  in  public  hospitals  for 
officers  of  the  Bureau  of  Public  Health  and  Marine-Hospital 
Service  and  of  the  Revenue-Cutter  Service. 

^^  In  the  case  of  a  commissioned  officer,  doing  shore  duty, 
is  it  legal  for  the  Government  to  bear  the  exi>ense  of  pro- 
viding accommodations  for  such  officer  as  a  private  patient 
in  a  public  hospital?  In  other  words,  does  not  the  ac- 
ceptance by  commissioned  officers  of  the  Public  Health  and 
Marine-Hospital  Service  and  the  Revenue-Cutter  Service  of 
the  maximum  pav  and  allowances  for  the  performance  of 
duty  elsewhere  than  in  a  hospital,  or  on  a  cutter,  estop 
or  debar  such  officer  from  making  claim  for  personal  ex- 
penses, private  room,  etc.,  in  a  pubfic  hospital? 

"  I  inclose  a  copy  of  my  letter  of  November  8,  addressed 
to  the  Surgeon-General,  Public  Health  and  Marine- Hospital 
Service,  and  the  Surgeon-General's  reply  of  November  10. 
In  the  Surgeon-General's  reply,  he  invites  attention  to  cer- 
tain regulations  promulgated  by  the  Marine-Hospital  Ser\'- 
ice  and  approved  by  the  Acting  Secretary.  It  was  clearly 
and  distinctly  understood  by  the  department  that  these 
regulations  referred  to  seamen  and  not  to  commissioned 
officers. 

"  I  shall  be  very  glad  to  be  informed  of  your  decision  on 
the  following  point : 

''  AVhere  a  commissioned  officer  of  the  Public  Health  and 
Marine-Hospital  Service  or  of  the  Revenue-Cutter  Service, 
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€«  shore  duty,  say  in  the  District  of  Columbia,  is  in  receipt 
of  the  maximum  pay  and  allowances,  has  such  of&cer  a  legal 
or  equitable  right  to  claim  reimbursement  from  the  Govern- 
ment of  expenses  incurred  by  him  for  private  room,  etc., 
in  a  public  hospital? 

''So  far  as  my  observation  goes,  the  regulations  of  the 
Marine-Hospital  Service  are  sifent  on  the  specific  point  in 
question." 

The  communication  of  the  Surgeon-General  of  the  Public 
Health  and  Marine-Hospital  Service,  referred  to  by  you, 
reads: 

"Authority  for  expenditure  to  cover  the  contract  rate  in 
the  case  of  Asst.  Surg.  Gen.  L.  E.  Cofer  is  contained  in  De- 
partment Circular  No.  24,  May  28,  1909 — Contract  for  Care 
of  Seamen,  etc.,  p.  19.     (Copy  inclosed.) 

'*  ^Vhile  there  is  no  direct  mention  in  the  Regulations  of 
the  Public  Health  and  Marine-Hospital  Service,  1903,  of 
payment  for  private  rooms  for  oflScers  of  this  service  and  of 
the  Revenue-Cutter  Service,  it  has  been  the  custom  in  the 
past  to  incur  this  expenditure  when  deemed  necessary  by  the 
medical  officer  of  the  service  having  charge  of  the  case,  and 
attention  is  respectfully  invited  to  department  approval  of 
October  13,  1908,  authorizing  the  payment  for  a  private 
room  for  Cadet  J.  A.  Starr  of  the  Kevenue-Cutter  Service 
at  St.  Vincent's  Hospital,  Norfolk,  Va. ;  that  of  October  19, 
1908,  for  $19.75  a  week  (additional  cost  above  contract  rate) 
for  a  private  room  for  Asst.  Surg.  Miller  of  this  service; 
that  of  January  25,  1909,  for  a  private  room  for  Chief  En- 
gineer F.  M.  Rock,  of  the  Revenue-Cutter  Service,  at  New- 
bem,  N.  C. ;  that  of  February  17,  1909,  for  a  private  room 
for  Lieut.  A.  H.  Buhner,  U.  S.  Revenue-Cutter  Service,  at 
Seattle  Wash. ;  and  that  of  April  15, 1909,  for  $25  a  week  for 
private  room  for  Surg.  M.  J.  Rosenau,  and  $20  a  week  for 
special  nurse,  at  the  Georgetown  University  Hospital. 

"  Paragraph  451  of  the  Service  Regulations  entitles  officers 
of  the  Public  Health  and  Marine-Hospital  Service  to  hos- 
pital and  out-patient  relief  in  the  same  manner  as  provided 
lor  officers  of  the  Reveaue^Cutter  Service.  (See  paragraph 
445  of  the  Service  Regulations.) 

"  In  the  marine  hospitals  at  the  different  ports  through- 
out the  country  private  rooms  are  provided  for  the  use  of 
officers  of  the  Kevenue-Cutter  Service  when  they  are  ill  and 
require  hospital  attention.  It  is  thought  that  authority  for 
this  expenditure  may  be  found  in  paragraphs  9  and  406  of 
the  Service  Regulations,  1903." 

Treasury  Department  Circular  No.  24,  promulgated  May 
28,  1909,  referred  to  by  the  Surgeon-General,  relates  to  the 
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treatment,  care,  and  maintenance  of  seamen  in  private  hos- 
pitals under  contract.  You  state  that  it  was  distinctly  un- 
derstood by  the  department  in  the  promulgation  of  this  cir- 
cular that  the  regulation  referred  to  seamen  and  not  to  com- 
missioned officers. 

The  questions  submitted  by  you  will  be  considered  under 
two  heads : 

1.  Whether  commissioned  officers  of  the  Public  Health  and 
Marine-Hospital  Service  are  entitled  to  care  and  treatment 
in  private  hospitals  at  public  expense. 

2.  Whether  commissioned  officers  of  the  Revenue-Cutter 
Service  are  entitled  to  such  treatment  at  public  expense. 

Section  2  of  the  act  of  July  1, 1902  (32  Stat,  712),  entitled 
"An  act  to  increase  the  efficiency  and  change  the  name  of 
the  United  States  Marine-Hospital  Service,"  provides  that 
the  "  allowance  of  the  conunissioned  medical  officers  "  of  the 
Public  Health  and  Marine-Hospital  Service  shall  "be  the 
same  as  now  provided  by  regulations  of  the  Marine-Hospital 
Service." 

Medical  attendance  for  officers  of  the  army  is  in  the  nature 
of  an  allowance  (7  Comp.  Dec.,  91).  Under  the  above 
statute  commissioned  medical  officers  of  the  Public  Health 
and  Marine-Hospital  Service  are  only  entitled  to  such  allow- 
ances as  were  provided  for  by  regulations  of  the  Marine- 
Hospital  Service  in  force  at  the  time  of  the  approval  of  said 
act  It  appears  that  by  the  regulations  of  1897,  in  force 
on  July  1,  1902,  officers  of  the  Marine-Hospital  Service  were 
entitled,  under  certain  conditions,  to  certain  treatment  in 
United  States  marine  hospitals,  but  I  have  failed  to  find 
therein  any  authority  or  provision  for  the  care  and  treatment 
in  private  hospitals  at  public  expense  of  commissioned  offi- 
cers of  said  service.  Commissioned  officers  of  said  service 
are  not  entitled  to  any  allowances  other  than  those  given  by 
said  act  of  July  1,  1902,  or  by  some  act  of  Congress  passed 
since  that  time.  I  know  of  no  act  passed  since  then  giving 
them  this  specific  allowance.  I  am  of  opinion,  therefore, 
that  conunissioned  .officers  of  the  Public  Health  and  Marine- 
Hospital  Service  are  not  entitled  to  medical  treatment  in 
private  hospitals  at  public  expense. 
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Section  3  of  the  act  of  April  12, 1902  (32  Stat.,  100),  pro- 
vides: 

"  That  the  commissioned  officers  of  the  United  States 
Revenue-Cutter  Service  shall  hereafter  receive  the  same  paj' 
and  allowances,  except  foraee,  as  are  now  or  may  hereafter 
be  provided  by  law  for  olScers  of  corresponding  rank  in 
the  army,  including  longevity  pay." 

One  of  the  allowances  which  officers  of  the  army  are 
entitled  to  receive  is  hospital  treatment  in  private  hospitals 
under  certain  conditions.  (See  paragraph  1498  et  seq.j  Army 
Regulations,  1908.)  Under  the  above  statute  I  am  of  opin- 
ion that  whatever  allowances  army  officers  are  entitled  to 
receive  in  this  respect,  commissioned  officers  of  the  Revenue- 
Cutter  Service  are  also  entitled  to  receive.  (See  1  Comp. 
Dec,  326;  11  id.,  3;  13  id.,  612;  15  id.,  314.) 


LEAVES   OF  ABSENCE   OF  FEB  DIEU   EKFL0YEE8  AT   8TATI0KS 
AND  OFFICES  WXDEK  THE  NAVY  DEFABTKEKT. 

The  act  of  March  3,  1909  (35  Stat,  754),  providing  for  leaves  of 
absence  with  pay  to  per  diem  employees  of  the  clerical,  drafting, 
inspection,  and  messenger  forces  at  stations  and  offices  under  the 
Navy  Department,  of  fifteen  days  In  any  one  year,  with  an  exten- 
sion of  leave  not  to  exceed  fifteen  days  additional,  in  the  discre- 
tion of  the  Secretary  of  the  Navy,  "  in  exceptional  and  meritori- 
ous cases,  iohere  sttch  aiv  employee  is  ilir  is  exclusive  and  con- 
trolling as  to  that  class  of  employees,  and  the  Secretary  of  the 
Navy  is  not  authorized  to  grant  an  extension  of  leave  with  pay 
on  account  of  illness  in  the  immediate  family  of  an  employee,  or 
for  any  other  cause  than  the  one  named  by  Congress. 

Assistant  Comptroller  Kitehell  to  the  Secretary  of  the  Kavy,  Kovember 
SO,  1909: 

I  am  in  receipt  of  your  letter  of  the  23d  instant  requesting 
my  decision  of  a  question  therein  presented  as  follows : 

"  Under  the  act  approved  March  15,  1898  (30  Stat,  316), 
per  annum  employees  at  navy-yards  and  naval  stations  are 
granted  thirty  days  leave  with  pay  in  any  one  calendar  year, 
which  leave  is  extended,  in  the  aiscretion  of  the  Secretary 
of  the  Navy,  not  exceeding  thirty  davs  in  any  one  calendar 
year  under  the  following  provision  of  said  act: 

" '  *  *  *  And  proviaed  further.  That  where  some  mem- 
ber of  the  immediate  family  of  a  clerk  or  employee  is  af- 
flicted with  a  contagious  disease  and  requires  the  care  and 
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attendance  of  such  emj)loyee,  or  where  his  or  her  presence  in 
the  department  would  jeopardize  the  health  of  fellow-clerks, 
and  in  exceptional  and  meritorious  cases,  where  a  clerk  or 
employee  is  personally  ill,  and  where  to  limit  the  annual  leave 
to  thirty  days  in  any  one  calendar  year  would  work  peculiar 
hardship,  it  may  be  extended,  in  the  discretion  of  the  head 
of  the  department,  with  pay,  not  exceeding  thirty  days  in 
anv  one  case  or  in  any  one  calendar  year.' 

^' The  act  approved  March  3,  1909  (35  Stat,  754),  grants 
leave  with  pay  to  per  diem  employees  of  the  clerical,  draft- 
ing, inspection,  messenger  force,  etc.,  at  navy -yards  and  naval 
stations  not  exceeding  fifteen  days  in  any  one  calendar  year, 
which  may  be  extended,  in  the  discretion  of  the  Secretary  of 
the  Navy,  not  to  exceed  fifteen  days  in  anj'  one  calendar 
year  in  exceptional  and  meritorious  cases  where  such  em- 
ployee is  ill.  An  opinion  is  respectfully  requested  as  to 
whether  the  fifteen  days'  leave  with  pay  to  per  diem  em- 
ployees of  the  clerical,  drafting,  inspection,  messenger  force, 
etc.,  at  navy-yards  ana  naval  stations  may  be  extended  fifteen 
days  where  some  member  of  the  immediate  family  of  such 
employee  is  afflicted  with  a  contagious  disease  and  requires 
the  care  and  attendance  of  such  employee,  or  where  his 
presence  in  the  yard  would  jeopardize  the  health  of  fellow- 
clerks." 

The  language  of  the  act  of  March  15, 1898  (30  Stat.,  316), 
immediately  preceding  that  part  of  the  act  quoted  in  your 
letter,  supra^  is  as  follows : 

"  Hereafter  it  shall  be  the  duty  of  the  heads  of  the  several 
executive  departments,  in  the  interest  of  the  public  service, 
to  require  of  all  clerks  and  other  employees,  of  whatever 
grade  or  class,  in  their  respective  departments,  not  less  than 
seven  hours  of  labor  each  day,  except  Sundays  and  days  de- 
clared public  holidays  by  law  or  executive  order:  Provided^ 
That  the  heads  of  the  departments  may,  by  special  order, 
stating  the  reason,  further  extend  the  hours  of  any  clerk 
or  employee  in  their  departments  respectively;  but  in  case 
of  an  extension  it  shall  be  without  additional  compensation : 
Provided  further^  That  the  head  of  any  department  may 
grant  thirty  days'  annual  leave  with  pay  in  any  one  year 
to  each  clerk  or  employee :     *     *     *." 

This  is  general  legislation  for  clerks  and  employees  of  all 
executive  departments,  and  has  no  application  to  the  per 
diem  employees  inquired  about.  Since  the  passage  of  the 
act  of  March  15,  1898,  siipra^  Congress  has  enacted  special 
legislation  on  the  subject  of  leaves  of  absence  for  per  diem 
employees  at  navy-yards  and  naval  stations  by  the  act  of 
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March  3,  1909  (35  Stat.,  754,  755),  cited  by  you,  which,  in 
part,  is  as  follows: 

"  That  hereafter  the  rates  of  pay  of  the  clerical,  drafting, 
ins|>ection,  and  messenger  force  at  navy-yards  and  naval 
stations  and  other  stations  and  offices  under  the  Navy  De- 

Eartment  shall  be  paid  from  lump  appropriations  and  shall 
B  fixed  by  the  Secretary  of  the  Navy  on  a  per  annum  or 
Ser  diem  basis  as  he  may  elect;  *  *  *  that  such  per 
iem  emplovees  may  hereafter,  in  the  discretion  of  the 
Secretarv  or  the  Navy,  be  granted  leave  of  absence  not  to 
exceed  fifteen  days  in  any  one  year,  which  leave  may,  in 
exceptional  and  meritorious  cases,  where  such  an  employee  is 
ill,  be  extended,  in  the  discretion  of  the  Secretary  of  the 
Navy,  not  to  exceed  fifteen  days  additional  in  any  one  year." 

This  special  legislation  on  the  subject  of  leaves  of  absence 
for  the  per  diem  employees  in  question  is  exclusive  and 
controlling  as  to  that  class.  Congress  has,  as  to  these  em- 
ployees, limited  the  time  for  which  leave  with  pay  may  be 
granted  to  fifteen  days  in  any  one  year,  but  has  provided 
that  these  fifteen  days  may  be  extended,  in  your  discretion, 
not  to  exceed  -fifteen  days  additional  in  any  one  year,  "  in 
exceptional  and  meritorious  cases,  where  suck  an  employee 

is  inr 

No  provision  has  been  made  by  Congress  for  granting 
such  extension  for  illness  of  any  kind  in  the  immediate 
family  of  the  per  diem  employees  mentioned  and,  in  my 
opinion,  you  would  not  be  authorized  to  make  such  extension, 
with  pay,  for  any  other  cause  than  the  one  named  by 
Congress ;  that  is,  "  where  such  an  employee  is  ilV  I  have 
the  honor,  therefore,  to  answer  your  question  in  the  negative. 
This  decision  is  limited  in  its  application  to  the  per  diem 
employees  in  question. 


SALARY   07   WHA&7IHGEK    OF   THE    OOVEKHXENT   WHABF   AT 
8ITZA,  ALASKA. 

Tbe  goyemment  wharf  at  Sitka,  Alaska,  is  a  part  of  a  public  build> 
Ing,  or  a  public  bnUdlng,  under  the  appropriation  for  repairs  and 
preservation  of  public  buildings  for  the  fiscal  year  1903  and  each 
subsequent  annual  appropriation  for  the  same  purpose. 

A  wharfinger  may  be  appointed  for  the  performance  of  the  proper 
duties  in  connection  with  said  wharf  and  his  salary  is  payable 
from  the  appropriation  "Pay  of  assistant  custodians  and  jani- 
tors." 
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The  wharfage  fees  collected  at  said  wharf  mnst  be  covered  into  the 
Treasury,  under  section  3617  of  the  Revised  Statutes,  without 
the  expenditure  of  any  part  thereof  for  any  purpose. 

Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  December  4i 
1909: 

I  am  in  receipt  of  your  communication  of  November  29, 
1909,  as  follows: 

"  I  have  the  honor  to  request  your  decision  on  the  follow- 
ing question  pertaining  to  the  payment  of  compensation  of  a 
person  to  act  as  wharfinger  at  the  government  wharf  at 
Sitka,  Alaska: 

"  Carl  (Grambory-Andresen,  captain,  U.  S.  Marine  Corps, 
is  custodian  of  the  United  States  custom-house  building, 
government  wharf,  and  the  warehouse  building  at  Sitka, 
Alaska,  and  is  responsible  for  the  collection  of  wharfage  at 
the  government  w'liarf.  Heretofore  the  custodian  has  em- 
ployed a  wharfinger  and  paid  him  out  of  the  wharfage 
collections  and  remitted  the  balance  to  be  turned  over  to  the 
credit  of  the  Treasurer  of  the  United  States  as  miscellaneous 
receipts,  which  action  has  been  passed  by  the  Auditor  for 
the  Treasury  Department.  The  man  who  has  been  em- 
ployed has  been  removed,  and  a  vacancy  now  exists,  and  it 
therefore  becomes  necessary  that  the  custodian  employ  some 
one  to  perform  the  duties.  Your  decision  is  desired  as  to 
whether  an  appointment  can  be  made,  the  custodian  paying 
such  employee  out  of  the  wharfage  receipts  before  remitting 
the  balance  to  the  Treasurer.  If  payments  can  not  be  made 
in  this  manner,  in  what  manner  shall  the  payment  to  a 
wharfinger  be  made?  " 

I  held  in  7  Comp.  Dec.,  533,  quoting  from  the  syllabus, 
that: 

"A  wharf  connected  with  and  forming  an  approach  to  the 
United  States  warehouse  at  Sitka,  Alaska,  can  not  properly 
be  regarded  as  a  public  building,  within  the  meaning  of  the 
appropriation  for  repairs  of  public  buildings  under  the  con- 
trol of  the  Treasury  Department." 

The  appropriation  for  the  fiscal  year  1903  for  repairs  and 
preservation  of  public  buildings  included  buildings  and 
wharf  at  Sitka,  Alaska,  and  each  annual  appropriation  since 
that  year  has  contained  a  similar  provision.  Such  action  by 
Congress  clearly  indicates  its  intention  that  the  said  wharf 
is  a  part  of  a  public  building,  or  is  to  be  regarded  as  a  public 
building  certainly  for  repair  purposes.  If  it  is  a  public 
building,  or  a  part  of  a  public  building  as  regards  repairs, 
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I  think  it  may  be  so  regarded  for  other  purposes  and  that 
the  appropriation  for  pay  of  assistant  custodians  and  janitors 
would  be  available  for  the  payment  of  the  salary  of  a  cus- 
todian appointed  for  the  performance  of  the  duties,  as  well 
as  other  duties,  outlined  in  your  submission. 

The  wharfage  fees  collected  at  said  wharf  must  be  covered 
into  the  Treasury  under  section  3617  Revised  Statutes  with- 
out any  part  thereof  being  expended  for  any  purpose  regard- 
less of  contrary  action  heretofore  taken  by  the  Auditor  for 
the  Treasury  Department  (2  Comp.  Dec,  71). 


PAYXEHTS  IH  CASES  OP  BANXBUPT  C0NTRACT0B8  WHERE  THE 
CONTRACTS  ARE  COMPLETED  BY  8TTRETIE8. 

In  cases  where  a  contractor  falls  to  complete  the  contract  work  and 
a  receiver  In  bankruptcy  Is  appointed,  but  the  contract  is  com- 
pletely performed  by  the  sureties  without  loss  or  damage  to  the 
GoTemmoit,  payment  for  such  work  should  be  made  in  accordance 
with  the  following  principles: 

First  If  the  contractor  performed  no  labor  and  furnished  no  material 
and  earned  nothing  under  the  contract,  and  the  sureties  completed 
the  contract  according  to  the  terms  thereof,  and  it  was  agreed 
that  said  sureties  should  receive  therefor  the  original  contract 
price,  said  sureties  are  entitled  to  the  full  amount  of  the  contract 
price: 

Second.  If  the  sureties  undertook  as  sureties  to  complete  the  contract 
and  performed  all  the  work  and  furnished  all  the  material,  but  no 
agreement  was  made  with  said  sureties  as  to  the  amount  they 
should  receive  for  completing  said  contract,  then  the  sureties 
are  entitled  to  the  reasonable  cost,  charges,  and  expenses  thereof, 
including  interest  on  money  borrowed  by  them,  provided  that  the 
total  amount  shall  not  exceed  the  original  contract  price,  and  if 
the  amount  should  be  less  than  the  original  contract  price,  the 
difference  would  inure  to  the  benefit  of  the  bankrupt's  estate. 

Third.  If  the  original  contractor  performed  any  labor  in  connection 
with  the  contract,  or  if  the  sureties  used  the  plant  or  any  of 
the  material  of  the  contractor,  the  value  of  such  labor,  or  use 
of  the  plant  or  material,  should  be  paid  to  the  receiver  of  the 
bankrupt  contractor. 

Aitittaat  Comptroller  Xitohell  to  the  Seoretary  of  War,  Deoember  4» 
1906: 

By  your  authority  the  Quartermaster-General  on  Novem- 
ber 12,  1909,  referred  to  this  office  for  decision  an  inquiry 


Digitized  by  VjOOQ IC 


852  DECISIONS  OP  THE  COMPTROLLEB. 

by  Maj.  M.  Gray  Zalinski,  quartermaster,  U.  S.  Army,  rela- 
tive to  whom  payment  should  be  made  for  the  construction 
of  a  brick  outbuilding  at  the  Wilmington,  N.  C,  national 
cemetery,  it  appearing  that  the  contractors  therefor  de- 
faulted and  the  work  was  completed  by  the  bondsmen  on 
the  contract. 

The  contract  was  made  June  29, 1909,  by  the  quartermaster 
with  the  Stephens  C!onstruction  Company,  and  stipulated 
that  the  work  should  be  completed  on  or  before  July  28, 
1909,  that  there  should  be  paid  for  the  entire  work  complete 
the  total  sum  of  $813.05,  and  that  certain  percentages  should 
be  retained  from  pajrments  for  the  first  50  per  cent  of  com- 
pleted work  until  the  final  completion  and  acceptance  of  all 
the  work  under  the  contract.  It  was  also  provided  (article 
9)  that: 

"  In  case  of  failure  of  the  said  party  of  the  second  part 
to  comply  with  the  stipulations  of  this  contract  according  to 
the  true  intent  and  meaning  thereof,  then  the  party  of  the 
first  part  shall  have  the  power  to  complete  the  work  at  the 
expense  of  the  party  of  the  second  part  in  such  manner  as 
the  party  of  the  first  part  shall  deem  best  for  the  interests 
of  the  public  service,  either  by  day's  labor  and  open-market 
purchase  of  the  necessary  material,  or  by  contract,  or  both, 
and  any  excess  of  cost  resulting  from  such  failure  shall  be 
charged  to  the  party  of  the  second  part." 

Under  date  of  September  3,  1909,  the  contractors  advised 
the  quartermaster  that : 

"  We  have  made  arrangements  with  our  bondsmen,  J.  H. 
Nagle  and  J.  E.  Hatch,  to  complete  our  contract  for  the 
outhouse  in  the  national  cemetery  at  Wilmington.  This  has 
become  necessary  through  unexpected  financial  difBculty  into 
which  this  company  has  been  thrown  in  the  last  few  davs, 
and  trust  the  same  will  meet  with  your  approval,    *     *     *." 

On  September  10,  1909,  the  quartermaster  notified  the 
contractors  that  "  this  contract  is  now  taken  out  of  your 
hands  and  your  bondsmen  have  been  this  day  called  upon  to 
carry  out  the  same  in  conformity  with  the  plans  and  specifi- 
cations therefor,"  and  on  the  same  day  notified  the  con- 
tractors' sureties,  J.  H.  Niggel,  jr.,  and  J.  E.  Hatch,  that  the 
Stephens  Construction  Company  was  unable  to  complete  the 
contract  of  June  29,  and  that  "  you  are  called  upon  to  carry 
out  the  terms  of  the  contract  and  to  complete  the  building 
according  to  the  plans  and  specifications." 
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On  September  13,  1909,  the  sureties  replied,  saying : 

"  Your  letter  received  notifying  us  to  complete  outhouse 
at  national  cemetery  at  Wilmington,  N.  C.  We  will  proceed 
at  once,  in  fact  have  started  *  *  *.  All  money  paid  for 
the  construction  of  this  building  is  to  be  paid  to  John  H. 
Niggel,  jr.,  and  J.  E.  Hatch,  and  not  to  Stevens  Construc- 
tion Co." 

On  September  11, 1909,  a  petition  in  bankruptcy  was  filed 
against  the  Stephens  Construction  Company  in  the  United 
States  district  court  for  the  eastern  district  of  North  Caro- 
lina ;  and  on  September  20,  1909,  an  amended  petition  was 
filed  and  the  court  appointed  a  receiver  in  bankruptcy  of 
the  said  Stephens  Construction  Company. 

The  facts  as  stated  are  not  sufficient  to  enable  me  to  de- 
termine precisely  the  rights  of  the  parties.  Whether  the 
Stephens  Construction  Company  had  done  any  work  or  fur- 
nished any  of  the  material  which  was  used  in  the  construc- 
tion of  the  building  or  whether  anything  had  been  paid  to 
said  company  is  not  disclosed.  It  is  stated  that  ^  no  damages 
of  any  character  were  occasioned  to  the  United  States  due  to 
this  work  being  done  by  the  bondsmen  or  to  the  delay  in  com- 
pletion, the  work  having  been  supervised  by  the  superintend- 
ent of  the  cemetery,  who  resides  there  and  who  readily  per- 
formed this  duty  in  addition  to  his  duties  in  caring  for  the 
cemetery,  and  his  services  could  not  have  been  utilized  else- 
where during  the  period  of  construction." 

If  the  Stephens  Construction  Company  performed  no  labor 
and  furnished  no  material  and  earned  nothing  under  their 
contract,  and  the  sureties  undertook  to  complete  said  con- 
tract according  to  the  terms  thereof,  and  it  was  agreed  that 
they  should  receive  therefor  the  same  price  that  the  original 
contractor  was  to  receive,  and  they  did  complete  said  con- 
tract, then  and  in  that  event  I  am  of  opinion  you  would  be 
authorized  to  pay  them  the  said  contract  price.  If,  however, 
the  sureties  undertook  as  sureties  to  complete  said  contract 
and  there  was  no  agreement  with  them  as  to  what  they  should 
receive  therefor,  and  they  did  all  the  work  and  furnished  all 
the  material  and  completed  said  contract,  then  and  in  that 
event  I  am  of  opinion  you  would  be  authorized  to  pay  them 
the  reasonable  cost,  charges,  and  expense  thereof,  to  be 
aasss^—voL  iG— 10 — 23 
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agreed  iipoo«  inclading  anr  interest  or  anj  money  borroweJ 
or  iHed  m  them,  the  wbcile  not  to  exceed  the  price  agreed 
upon,  in  the  original  contract,  in  which  case,  if  such  cost, 
charges,  and  expense  were  less  than  the  price  agreed  up<m 
in  the  original  contract,  the  difference  woold  be  profits  that 
woold  innre  to  the  benefit  of  the  bankrupt *s  estate.  If  the 
original  contractor  perfonned  any  labor  in  the  oonstmction 
of  said  building,  or  the  sureties  osed  the  plant  or  any  material 
of  the  bankrupt,  the  value  of  such  labor,  the  use  of  such 
plant  and  said  materiaL  should  be  ascertained  and  such 
Talne,  which  belonged  to  the  original  c<Mitractor,  should  be 
paid  to  the  receiver  by  the  sureties  before  settling  with  them. 
In  other  words,  the  equities  of  the  parties,  if  any.  should  be 
adjusted  as  their  rights  may  appear  under  the  rules  stated 
and  payment  should  be  made  accordingly,  and  if  you  are 
not  able  to  adjust  such  equities,  if  they  exist,  then  the  inter- 
ested parties  should  be  required  to  go  into  the  proper  court 
and  have  them  adjusted,  and  payment  would  thereupon  be 
authorized  in  accordance  with  the  order  of  the  court. 


cowrnnrotra  service  pat  of  ehiisted  xev  of  the  xavt. 

There  was  no  provisiOD  for  continuous  service  certificates  at  the  time 
of  the  President's  order  of  April  15,  1869,  nnder  wtiicb  the  Sec- 
retary of  the  Navy  had  authority  to  make  provisions  and  regula- 
tions for  issuing  such  certificates  and  also  to  amend  such  pro- 
visions and  regulations. 

After  the  annulment  of  paragraph  18  of  the  Navy  Regulations,  1876^ 
there  was  no  provision  for  the  issuance  of  continuous  service  cer- 
tificates to  enlisted  men  except  in  connection  with  honorable  dls- 
cliarges,  and  enlisted  men  who,  subsequent  to  the  date  of  C^neral 
Order  No.  327,  received  ordinary  discharges  without  recommenda- 
tion for  any  other,  are  not  entitled  to  continuous  service  certifl- 
cates  in  connection  with  such  ordinary  discharges. 

There  being  no  provision  in  the  laws  or  regulations  allowing  con- 
tinuous service  certificates  in  connection  with  ordinary  dis- 
cliarges  in  efTect  at  the  time  of  enlisted  men's  discharges  and  re- 
enlistments,  such  certificates  subsequently  issued,  based  upon  the 
original  order  of  the  Presidoit  of  April  15,  1809,  are  invalid  to 
authorize  continuous  service  pay. 
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Attlatant  Comptroller  JCitohell  to  John  K.  Sanford,  paymaster,  V,  S. 

Kayy,  December  6,  1909: 

I  have  received  through  the  Secretary  of  the  Navy  your 
letter  of  the  8th  ultimo,  as  follows : 

"  I  respectfully  request  an  advance  decision  in  the  case  of 
Charles  McGilaway,  chief  water  tender,  who  was  transferred 
to  me  by  Paymaster  Joseph  Fyffe,  U.  S.  Navy,  at  the  rate  of 
$84.33  per  month,  including  pay  for  continuous  service  cer- 
tificate, Greneral  Order  No.  34,  3  medals  and  permanent  ap- 
pointment. In  checking  his  rate  of  pay  I  believe  him  to 
be  entitled  to  $86.33  per  pay  table.  Below  is  his  enlistment 
record  and  entries  thereon : 

"  Date  of  entry  for  continuous  service  March  23,  1885. 
Number  9722. 

Enlisted.  Discharged. 

March  23,  1885 -May  16,  1888,  ordinary. 

May  25,  1888 May  24.  1891,  honorable. 

June  12,  1891 June  11,  1894,  honorable. 

July  11,  1894 May  12.  1897,  honorable. 

June  8.  1897 May  29.  1900,  honorable. 

June  28,  1900 June  27,  1904,  honorable. 

August  10,  1904 August  9,  1908,  honorable. 

August  10,  1908 

"  Note. — '  Chas.  McGilaway,  having  failed  to  receive  hon- 
orable discharge  May  16,  1888,  is  not  entitled  to  honorable 
discharge  money  for  his  reenlistment  of  May  25,  1888,  but 
under  the  order  of  the  President  of  the  United  States,  dated 
April  15,  1869,  he  is  entitled  to  the  benefits  of  additional 
compensation  for  continuous  service  from  May  25, 1888.  The 
date  of  entry  under  this  certificate  is  May  23,  1885. 
(Signed)  F.  M.  Ramsay,  Chief  of  Bureau,  Navy  Depart- 
ment, Bureau  Navigation,  July  16,  1894.'  Lead  pencil  mem- 
orandum on  same  page,  'See  auditor's  letter  of  August  13, 
1894,  giving  credit  for  service  from  May  23,  1885.' " 

If  McGilaway  is  entitled  to  $1  additional  pay  per  month 
for  his  reenlistment  of  May  25,  1888,  his  present  base  pay 
would  be  $85.33  per  month,  and  whether  or  not  he  is  entitled 
to  the  additional  pay  on  account  of  that  reenlistment  de- 
pends upon  the  law  and  regulations  in  effect  at  the  time. 

Continuous  service  pay  for  enlisted  men  of  the  navy  was 
first  provided  by  order  of  President  Grant.  That  order, 
dated  April  15,  1869,  was  suggested  by  the  following  letter 
of  the  Secretary  of  the  Navy  to  the  President,  dated  April 
8,1869: 

"  SiH :  Authority  is  requested  to  further  regulate  the  pay 
of  petty  officers,  seamen,  ordinary  seamen,  and  landsmen  in 
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the  navy.    By  law  the  pay  of  seamen  is  fixed  by  the  Presi- 
dent (act  of  April  10,  1814). 

^'  It  is  proposed  to  issue  ccHitinuous  service  discharges  to 
seamen  to  induce  American  seamen  to  enlist  oontinuouslj 
in  the  navy.  It  is  recommended  that  $1  per  month  addi- 
tional be  allowed  enlisted  men  who,  after  being  shipped 
for  three  years,  reenlist  continuoudy.  This,  with  the  bounty 
allowed  by  Congress,  and  the  honorable  discharge,  it  is 
thought,  will  enable  us  to  secure  the  best  class  of  men  for 
the  navv.  I  strongly  recommend  this,  and  request  your 
approval. 

"  Very  respectfully,  your  obedient  servant, 

"A.  E.  BoRiE, 
^Secretary  of  the  Navy. 
"  To  the  PREsmsKT. 
"Approved : 

"U.  S.  Gbant,  PreddefUr 
Following  this  was  the  President's  order  of  April  15,  as 
follows : 

"All  persons  holding  continuous  service  certificates  will 
be  entitled  to  receive  for  each  continuous  reenlistment  for 
three  years,  within  three  months  from  the  date  of  their  dis- 
charge, $1  per  month  in  addition  to  the  pay  prescribed  for 
their  several  ratings." 

On  April  26,  1869,  the  Secretary  of  the  Navy  issued  a 
circular  providing  for  continuous  service  certificates  and 
incorporating  the  President's  order,  as  follows: 

"All  enlisted  men,  except  officers'  cooks  and  stewards,  now 
serving  in  the  navy,  who  were  under  the  ase  of  35  years  at 
the  date  of  their  current  enlistments,  and  all  men  under  the 
said  age  who  hereafter  enlist  in  the  naval  service,  except 
those  who  may  be  rated  officers'  cooks  and  stewards,  will 
receive,  upon  the  expiration  of  their  enlistments,  if  they 
shall  so  elect,  continuous  service  certificates  in  lieu  of  the 
ordinary  or  honorable  discharges  heretofore  issued. 

"All  persons  holding  continuous  service  certificates  will  be 
entitled  to  receive  for  each  continuous  reenlistment  for  three 
years,  within  three  months  from  the  date  of  their  discharge^ 
$1  per  month  in  addition  to  the  pay  prescribed  for  their 
several  ratings." 

These  paragraphs  are  in  Navy  Regulations,  1870,  as 
articles  1070  and  1071,  and,  with  some  verbal  changes,  ap- 
pear as  paragraphs  18  and  19,  Navy  Eegulations,  1876.  The 
regulations  of  1876  were  issued  with  the  approval  of  the 
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President  These  regulations  wete  amended  by  General 
Order  No.  827,  dated  November  21,  1884,  which  is  in  part 
as  follows : 

"  From  and  after  January  1,  1885,  the  form  of  honorable 
discharge  from  the  naval  service,  authorized  by  section  1427, 
Revised  Statutes  of  the  United  States,  shall  be  the  *  honor- 
able discharge  and  continuous  service  certificate.' " 

"All  men  (except  officers'  cooks,  stewards,  and  servants  en- 
listed for  special  service^  now  serving  under  enlistments  for 
three  years,  or  who  may  nereafter  enkst  for  that  period,  shall 
receive  an  '  honorable  discharge  and  continuous  service  certi- 
ficate '  at  the  expiration  of  their  terms  of  enlistment,  upon 
the  recommendation  of  their  commanding  officers. 

"Any  man  holding  an  '  honorable  discharge  and  continu- 
ous service  certificate,'  who  reenlists  for  three  years,  within 
three  months  from  the  date  of  his  last  discharge,  shall  re- 
ceive an  increase  of  one  dollar  per  month  to  the  pay  pre- 
scribed for  the  rating  in  which  he  serves,  for  each  consecu- 
tive reenlistment,  in  addition  to  the  ^honorable  discharge 
money.' 

"Any  man  holding  an  ^  honorable  discharge  and  continu- 
ous service  certificate'  who  fails  to  reenlist  within  three 
months  from  the  date  of  last  discharge,  shall  derive  no  fur- 
ther advantages  therefrom. 

0  *  *  «  «  V  « 

"  Paragraphs  18  and  20,  page  100,  and  paragraph  22,  page 
101,  United  States  Navy  Kegulations,  are  hereby  annulled." 

Paragraph  18  thus  annulled  provided  that: 

"All  men  who  enlist  for  three  years,  except  officers'  cooks, 
stewards,  and  servants,  will  receive,  upon  tne  expiration  of 
their  enlistments,  if  they  shall  so  elect,  continuous  service 
certificates  in  lieu  of  the  ordinary  or  honorable  discharges." 

After  the  annulment  of  the  paragraph  there  was  no  pro- 
vision for  issuing  continuous  service  certificates  except  in 
connection  with  an  honorable  discharge,  and  that  was  clearly 
the  purpose  of  the  general  order  of  November  21, 1884,  supra. 

There  was  no  provision  for  a  continuous  service  certificate 
when  the  President  made  his  order  of  April  15,  1869.  In 
the  Secretary's  letter  to  him  of  April  8,  he  said  "  It  is  pro- 
posed to  issue  continuous  service  discharges  *  *  *."  Upon 
this  the  President  directed  that  "all  persons  holding  con-» 
tinuous  service  certificates"  shall  be  entitled  to  additional 
pay.  The  provision  for  issuing  the  certificates  was  left  to 
the  Secretary  of  the  Navy,  and  he  made  it  a  few  days  later 
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by  his  circular  of  April  26,  1869,  supra,  and  afterwards  by 
his  general  order  of  November  21,  1884,  he  made  changes  by 
amending  the  regulations  of  1876  into  which  the  original 
provision  had  been  incorporated.  I  am  clearly  of  opinion 
that  he  had  authority  to  make  the  change,  as  fully  as  he  had 
to  make  the  original  provision.  It  may  be  said  here  too 
that  the  acts  of  the  heads  of  the  executive  departments,  with- 
in the  scope  of  their  authority,  are  presumed  to  be  the  acts 
of  the  President  Wilcox  v.  Jackson,  13  Pet.,  498;  United 
States  V.  Eliason,  16  id.,  513 ;  Wolsey  v.  Chapman,  101  U.  S., 
756,  769;  Jones  v.  United  States,  137  U.  S.,  217;  5  Comp. 
Dec,  888. 

It  therefore  appears  that  at  the  time  of  Charles  McGila- 
way's  discharge  of  May  16,  1888,  from  his  enlistment  of 
March  23,  1885,  there  was  no  law  or  regulation  which  au- 
thorized the  issuance  to  him  of  a  continuous  service  certifi- 
cate unless  he  received  an  honorable  discharge  or  a  recom- 
mendation therefor.  As  a  matter  of  fact  he  was  given  an 
ordinary  discharge  without  recommendation  for  any  other. 

He  was  not  given  a  continuous  service  certificate  upon  his 
reenlistment  of  1888,  and  received  no  continuous  service  pay 
until  1894,  when  his  case,  with  others,  was  taken  up  by  the 
Chief  of  Bureau  of  Navigation  and  a  continuous  service  cer- 
tificate was  issued  to  him  July  16,  1894,  covering  his  re- 
enlistment  of  1888,  upon  which  the  following  indorsement 
was  made : 

"Chas.  McGilaway,  having  failed  to  receive  honorable 
discharge  May  16,  1888,  is  not  entitled  to  honorable  dis- 
charge money  for  his  reenlistment  of  May  25,  1888,  but 
under  the  or(Jer  of  the  President  of  the  United  States,  dated 
April  16, 1869,  he  is  entitled  to  the  benefits  of  additional  com- 

Sensation  for  continuous  service  from  May  26,  1888.    The 
ate  of  entry  under  this  certificate  is  March  23,  1885. 

"  F.  M.  Ramsay, 

''Chief  of  Bureau:' 

"  Navy  Department,  Bureau  of  Navigation,  July  16, 1894." 
Upon  this  certificate  McGilaway  was  allowed  the  $1  per 
month  continuous  service  pay  from  May  25,  1888,  on  a  claim 
settled  by  the  fourth  auditor  and  second  comptroller,  and  the 
pay  ofiicer  was  advised  by  the  auditor  that  continuous  serv- 
ice pay  should  be  given.    He  was  allowed  the  additional  pay 
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for  his  1888  enlistment  until  his  discharge  of  June  27,  1904, 
but  not  since. 

If  there  was  no  provision  in  the  laws  or  regulations  in 
effect  at  the  time  of  McGilaway's  enlistment  of  1888  to  au- 
thorize the  issuance  to  him  of  a  continuous  service  certificate, 
the  certificate  issued  to  him  in  1894  was  invalid  to  authorize 
continuous  service  pay. 

I  am  of  opinion  that  there  was  no  such  provision  in  the 
laws  or  regulations  in  1888  or  thereafter,  and  that  he  is  not 
entitled  to  continuous  service  pay  for  the  reenlistment  of 
May  25,  1888.  (See  4  Comp.  Dec.,  281.)  From  the  record 
you  give  it  would  appear  that  McGilaway  is  entitled  to 
monthly  pay  as  follows: 

Chief  water  tender  (permanent  appointment) fTO.OO 

For  reenlistment,  June  12,  1891 1.00 

P6r  reenlistment,  July  11,  1894 1.00 

For  reenlistment,  June  8,  1807 1.00 

For  reenlistment,  June  23,  1900 1. 36 

For  reenlistment,  August  4,  1904 1. 36 

For  reenlistment,  August  10,  1908 1. 36 

For  three  medals^  75  cents  each 2. 25 

Under  General  Order  34  of  November  28, 1906 6. 00 

84.33 
Ten  per  centum  increase  under  act  of  May  13, 1908 8. 43 

Total  monthly  pay 92.76 


mSXHLISTXSVTS  BT  THE  HAVT  WITHIH  VOVR  X0HTH8  ARBB 
HOHO&ABLE  DISCHABeE. 

When  an  enlisted  man  of  the  Navy  has  been  honorably  discharged 
and  applies  for  reenlistment  within  the  four  months  allowed  by 
the  act  of  March  3, 1899  (30  Stat,  1008),  and  is  not  then  formally 
reenlisted  on  account  of  the  fact  that  his  continuous  service  cer- 
tificate had  not  been  returned  to  him  by  the  officer  to  whom  he 
had  forwarded  the  same  with  request  for  transportation,  but  who 
actually  entered  on  duty  with  the  knowledge  of  the  commanding 
officer  of  the  ship  ui)on  which  he  had  made  application,  and  was 
formally  reenlisted  on  a  date  subsequent  to  the  expiration  of  the 
four  months,  such  enlisted  man  has  reenlisted  within  the  meaning 
of  the  act  of  March  3,  1899,  supra,  and  is  entitled  to  all  the 
benefits  of  said  act,  as  if  his  reenlistment  had  been  formally  com- 
pleted on  the  date  of  application. 
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Astlstant  Comptroller  JCitoheU  to  the  Seoretary  of  the  Kavy,  December 
6,  1909: 

By  your  reference  of  the  20th  ultimo  you  request  my  de- 
cision of  a  question  presented  to  you  by  Passed  Asst.  Pay- 
master E.  R.  Wilson,  jr.,  by  letter  of  September  16,  1909, 
as  to  whether  Harry  Joseph  Carey,  holding  continuous  serv- 
ice certificate  No.  18649,  is  entitled  on  account  of  his  recent 
reenlistment  to  four  months'  pay  and  to  the  other  benefits 
of  continuous  service. 

The  statement  by  Carey  of  facts  relating  to  his  reenlist- 
ment, verified  by  Lieutenant  Pettengill,  recruiting  officer,  is 
as  follows: 

"  3.  On  about  May  15  I  received  at  my  home,  from  the 
commanding  officer  of  the  MarylaTvd^  a  permanent  appoint- 
ment as  boatswain's  mate,  first  class.  Sometime  later,  from 
my  home  in  Sacramento,  I  made  application  to  the  Auditor 
for  the  Navy  Department  for  transportation  money  from 
Vallejo,  CaL,  the  place  of  discharge,  to  Brooklyn,  N.  Y., 
the  place  of  my  enlistment.  About  July  6  I  received  a 
reply  from  the  auditor  asking  me  to  furnish  my  continuous 
service  certificate,  which  I  did,  sending  also  my  permanent 
appointment  as  boatswain's  mate,  first  class,  and  at  the  same 
time  requesting  the  auditor  to  return  them  to  me  as  soon  as 
possible  in  order  that  I  might  have  them  to  reenlist  before 
September  4,  1909.  This  memorandum  was  pinned  onto 
my  continuous  service  certificate. 

"  On  August  29  my  continuous  service  certificate  had  not 
been  returned  to  me  by  the  auditor,  and  as  I  desired  to  be 
certain  of  getting  to  a  receiving  ship  some  days  prior  to  the 
limit  of  the  time  allowed  me  to  reenlist,  I  left  home  and 
went  to  the  navy-yard,  Puget  Sound,  and  on  September  2 
presented  myself  on  board  the  Philadelphia  and  made  appli- 
cation for  reenlistment.  The  recruiting  officer  informed  me 
that  he  could  not  enlist  me  without  my  continuous  service 
certificate,  or  descriptive  list,  and  advised  me  to  telegraph 
to  the  auditor  for  my  continuous  service  certificate,  or  that 
if  I  would  wait  on  board  he  would  telegraph  the  department 
for  instructions. 

"  4.  The  commanding  officer  informed  me  that  the  depart- 
ment's reply  to  the  telegram  gave  no  description  and  he  was 
unable  to  identify  me  as  Harry  Joseph  Carey,  who  had  been 
discharged  from  the  Maryland  as  boatswain's  mate,  first 
class,  and  advised  me  to  telegraph  the  auditor  for  my  con- 
tinuous service  certificate,  which  I  did  the  same  day,  and, 
not  receiving  a  reply  by  September  8,  repeated  the  telegram. 
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The  continuous  service  certificate  was  not  received  until  Sep- 
tember 14, 1909,  and  I  reenlisted  immediately  after  its  receipt, 
and  was  informed  by  the  commanding  officer  that  he  would 
date  my  enlistment  back  to  Septem&r  6.  I  remained  on 
board  the  Philadelphia  from  September  6  to  September  14, 
during  which  time  I  was  in  uniform  and  performing  every 
dutv  for  which  I  was  called  upon,  the  same  as  any  of  the  rest 


le  crew, 


n 


of  di 

The  statements  of  Carey  in  this  letter  are  verified  by  the 
commanding  officer  by  indorsement,  as  follows: 

"  U.  S.  S,  Philadelphia,  Navy- Yard,  Puget  Sound,  Wash. 
"  1.  Approved  and  respectfully  forwarded  to  the  Bureau 
of  Navigation. 

"  G.  T.  Pettengill, 
"  Lieutenant,  U,  S.  Navy,  Commanding^ 

The  records  in  the  auditor's  office  contain  the  letter  trans- 
mitting the  continuous  service  certificate  dated  July  3,  1909. 
In  this  he  says : 

"Am  sending  along  my  continuous-service  certificate  as 
requested  by  your  letter.  Kindly  return  same  as  soon  as 
practicable,  as  must  reenlist  before  September  5,  1909,  to  be 
within  the  four  months  allowed  me." 

Lieutenant  Pettengill,  recruiting  officer,  states: 

"  2.  On  Carey's  application  for  reenlistment,  I  sent  the  fol- 
lowing telegram : 

"'Navy- Yard,  Puget  Sound,  Wash.,  September  3,  1909. 
Bureau  of  Navigation,  Navy  Department,  Washington,  D.  C. 
Harry  Joseph  Carey  honorably  discharged  boatswain's  mate 
first  class  maryland  Mare  Island  May  fifth,  naught  nine, 
states  sent  discharge  Auditor  Navy  Department  early  July 
with  claim  for  transportation  money,  applies  reenlistment, 
request  telegraphic  verification.    PettengiU.' 

"The  following  reply  was  received: 

«t  ♦  ♦  ♦  Harry  Joseph  Carey  honorably  discharged 
acting  appointment  boatswain's  mate  first  class,  from  Mary- 
land s/lAy  fifth  naught  nine.    Usher  2.12  p.  m.' 

"  No  identification  was  given. 

"3.  The  next  day  being  Saturday  (a  half  day)  I  had  no 
time  to  send  another  telegram  asking  for  identification.  If 
any  precedent  had  come  to  my  knowledge  whereby  the  man 
couici  not  be  dated  back  to  his  date  of  reporting  aboard  I 
should  have  taken  the  responsibility  of  enlisting  him  with- 
out identification." 
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The  statute  providing  eontinuous-servioe  pay  and  bounty 
for  reenlistment  is  in  section  16  of  the  act  of  March  3, 1899 
(30  Stat,  1008),  as  follows: 

"  That  section  fifteen  hundred  and  seventy-three.  Revised 
Statutes,  be  amended  to  read :  ^  If  any  enlisted  man  or 
apprentice,  being  honorably  discharged,  shall  resist  for 
four  years  within  four  months  thereafter,  he  shall,  on  pre- 
senting his  honorable  discharge  or  in  acootmtin^  to  a  satis- 
factory manner  for  its  loss,  be  entitled  to  pay  during  the  said 
four  months  equal  to  that  to  which  he  would  have  been 
entitled  if  he  had  been  employed  in  actual  service;  and  that 
any  man  who  has  received  an  honorable  discharge  from  his 
last  term  of  enlistment,  or  who  has  received  a  reconunenda- 
tion  for  reenlistment  upon  the  expiration  of  his  last  term 
of  service  of  not  less  than  three  years,  who  reenlists  for  a 
term  of  four  years  within  four  months  from  the  date  of  his 
discharge,  shall  receive  an  increase  of  one  dollar  and  thirty- 
six  cents  per  month  to  the  pay  prescribed  for  the  rating  in 
which  he  serves  for  each  consecutive  reenlistment." 

The  question  presented  is  whether  Carey  reenlisted  within 
the  meaning  of  the  above  statute  within  four  months  from  his 
discharge  May  5,  1909. 

The  above  statute  does  not  define  what  shall  constitute  a 
reenlistment.  Its  object  is  to  encourage  men  who  have  seen 
service  to  continue  in  the  navy.  It  gives  to  them  the  whole 
of  four  months  in  which  to  reenlist  and  if  they  reenlist  at 
any  time  within  that  period  they  are  entitled  to  its  benefits. 

In  the  case  of  Coe  v.  United  States^  No.  29483,  Court  of 
Claims,  decided  March  29,  1909,  the  facts  were  that  the 
claimant  applied  for  reenlistment  July  21,  1899,  before  the 
expiration  of  the  time  allowed  for  reenlistment  with  the 
benefits  of  continuous  service,  signed  an  application  for 
reenlistment,  prepared  by  the  recruiting  officer,  was  physi- 
cally examined  and  the  examining  surgeon  reported  orally 
to  the  recruiting  officer,  but  without  making  out  the  required 
papers.  Owing  to  the  fact  that  the  recruiting  officer  had 
to  go  to  another  recruiting  station  nothing  further  was  done, 
but  the  claimant  was  directed  to  come  again  in  a  few  days. 
At  a  later  date  and  after  the  time  for  reenlisting  with  the 
benefits  of  continuous  service  had  expired  the  claimant  re- 
turned and  was  sworn  into  the  service.    It  was  held  that  Coe 
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reenlisted  within  the  meaning  of  the  statute  (sec.  1284,  Rev. 
Stat.)  on  July  21, 1899.     It  was  said  by  the  court : 

"  We  believe  that  when  a  soldier  presents  himself  for 
service  in  the  army,  si^s  the  prescribed  application,  and 
submits  to  and  successfully  passes  a  medical  examination 
he  has  reenlisted  within  the  meaning  of  section  1284,  Revised 
Statutes,  supra.  That  statute  was  enacted  to  encourage  sol- 
diers who  had  seen  military  service  to  continue  in  the  army, 
and  it  very  properly  gave  them  the  whole  of  three  months' 
time  between  such  service.  Any  other  construction  of  this 
statute  would  be  liable  to  do  rank  injustice,  as  in  the  case  at 
bar." 

In  the  case  under  consideration  it  appears  that  Carey  en- 
listed in  March,  1900,  and  was  discharged  at  the  expiration 
of  his  enlistment  and  that  he  reenlisted  April  27,  1907,  and 
was  granted  an  honorable  discharge  at  the  expiration  of  his 
enlistment  May  6,  1909,  as  boatswain's  mate,  first  class.  He 
had  stood  the  test,  and  as  an  evidence  of  it  held  an  honorable 
discharge  and  was  qualified  under  the  law  for  reenlistment. 
On  September  2,  1909,  he  presented  himself  on  board  the 
Philadelphia^  made  application  for  reenlistment,  and  did  all 
in  his  power  to  accomplish  it.  On  September  5,  within  four 
months  of  the  date  of  his  discharge,  he  actually  entered  on 
duty  on  board  the  Philadelphia  and  was  in  uniform  and  per- 
formed every  duty  which  he  was  called  upon  to  perform,  the 
same  as  any  of  the  rest  of  the  crew,  and  afterwards  com- 
pleted his  reenlistment  as  soon  as  the  government  officers 
could  do  so,  namely,  September  14.  From  the  above  state- 
ment of  Carey,  which  is  approved  by  the  commanding  officer 
of  the  Philadelphia^  it  is  understood  that  from  the  time  he 
entered  on  duty  September  5  he  messed  and  lodged  on  board 
the  ship  and  submitted  himself  to  naval  authority  in  all 
respects,  the  same  as  if  his  enlistment  had  been  completed 
on  September  5,  and  that  all  of  this  was  done  with  the 
knowledge  of  the  commanding  officer  of  the  ship.  Upon  the 
facts  stated  I  am  of  opinion  that  Carey  reenlisted  within 
the  meaning  of  the  above  statute  on  September  5, 1909,  when 
he  entered  upon  duty  on  board  the  Philadelphia^  with  the 
consent  and  approval  of  the  recruiting  officer  and  the  com- 
mander of  said  vessel,  and  is  entitled  to  be  paid  the  same  in 
all  respects  as  if  his  reenlistment  had  been  regular  and  com- 
pleted on  September  5,  1909. 
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lOLSAes  OF  Aurr  officehs  vfok  chahoe  of  statiov. 

OlBcers  of  the  army,  under  the  act  of  June  12,  1906  (34  SUt,  246), 
whose  stations  are  changed  daring  their  absence  on  leave  from 
their  old  stations,  are  only  entitled  to  mileage  for  the  distance 
equal  to  that  between  the  old  and  new  Btaticm  when  the  distance 
betweai  the  point  where  they  received  the  orders  directing  the 
change  and  the  new  station  is  greater  than  the  distance  between 
the  old  and  new  station. 

The  adjustment  of  mileage  under  such  circumstances  is  governed  by 
the  provisions  of  law  applicable  to  the  route  of  travel  between 
the  places  between  which  travel  is  actually  performed,  and  not 
by  the  provisions  of  law  applicable  to  the  route  betweoi  the  old 
and  new  station,  and,  if  there  is  no  land-grant  railroad  between 
the  point  where  travel  commenced  and  the  new  station,  there 
should  be  no  deduction  on  account  of  land-grant  based  upon  the 
fact  that  there  was  a  land-grant  railroad  between  the  old  and 
new  station. 

DeolBion  by  Comptroller  Traoewell,  December  6,  1909: 

By  his  settlement  No.  20456,  dated  June  16,  1908,  the 
Auditor  for  the  War  Department  allowed  Capt.  L.  R.  Hol- 
brook,  commissary,  U.  S.  Army,  the  sum  of  $31.88,  the  ac- 
coimt  being  stated  as  follows: 

Credit. 

Mileage  on  change  of  station  November,  1907 — Boise,  Idaho, 
to  Fort  Riley,  Kans.,  1,427  miles,  at  $0.07 $99.89 

Dehit8, 

Transportation  furnished,  Boise  to  Junction  City,  1,424 

miles,  at  $0.04 $56.96 

Balance  paid  on  voucher  10622,  Major  Lord,  Novem- 
ber 16,  1907 11.05 

68.01 

Net  amount  due  claimant 31.88 

The  auditor  transmitted  the  settlement  to  this  office  July 
14, 1908,  for  revision  on  my  own  motion  if  deemed  necessary 
by  me.  On  July  25,  1908,  I  rendered  a  decision  in  the  case, 
in  which  I  reversed  the  auditor's  action  in  allowing  said  sum 
of  $31.88,  thereby  disallowing  said  amount. 

Captain  Holbrook  requested,  November  22,  1909,  a  rehear- 
ing of  the  above  decision  contending  that  the  stoppage  of 
$16.65  for  555  miles  of  land-grant  railroad  between  Fort 
Wingate,  N.  Mex.,  and  Fort  Riley,  Kans.,  was  erroneoiis. 
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The  facts,  briefly  stated,  are  that  Captain  Holbrook  was 
on  leave  of  absence  from  Fort  Wingate,  N.  Mex.,  his  sta- 
tion, from  October  15,  1907,  to  November  6,  1907.  He  was 
at  Boise,  Idaho.  While  on  said  leave  he  was  ordered  at  the 
expiration  thereof  to  take  station  at  Fort  Riley,  Kans.,  which 
he  did.  He  was  furnished  transportation  from  Boise,  Idaho, 
to  Junction  City,  Kans.,  1,424  miles.  The  paymaster  who 
allowed  his  mileage  account  paid  him  $11.05,  being  mileage 
from  Fort  Wingate  to  Fort  Riley,  1,006  miles  at  7  cents  per 
mile,  $70.42,  less  3  cents  per  mile  for  transportation  fur- 
nished from  Boise  to  Junction  City  1,424  miles,  and  for  land- 
grant  railroad  between  Fort  Wingate  and  Fort  Riley,  555 
miles,  a  total  deduction  of  $50.37. 

The  mileage  law  in  force  at  the  time  of  the  travel  in 
question  was  the  act  of  June  12, 1906  (34  Stat,  246),  which 
provides: 

^'  For  mileage  to  officers  and  contract  surgeons  when  au- 
thori:&ed  by  law,  *  *  *  Providedy  That  hereafter  offi- 
cers, active  and  retired,  when  traveling  under  competent 
orders  without  troops,  and  retired  officers  who  have  so 
traveled  since  March  third,  nineteen  hundred  and  five,  shall 
be  paid  seven  cents  per  mile  and  no  more;  distances  to  be  * 
computed  and  mileage  to  be  paid  over  the  shortest  usually 
traveled  routes,  wim  deduction  as  hereinafter  provided; 

*  ♦  *  Provided  further^  That  officers  who  so  desire  may, 
upon  application  to  the  Quartermaster's  Department,  be  fur- 
nished under  their  orders  transportation  requests  for  the  en- 
tire journey  bv  land,  ♦  ♦  ♦  and  the  transportation  so 
furnished  shaU,  if  travel  was  performed  under  a  mileace 
status,  be  a  charge  against  the  officer's  mileage  account,  to  Be 
deducted  at  the  rate  of  three  cents  per  mile  by  the  paymaster 
paying  the  account,  ♦  ♦  ♦  And  provided  further^  That 
when  the  established  route  of  travel  shall,  in  whole  or  in  part, 
be  over  the  line  of  any  railroad  on  which  the  troops  and  sup- 
plies of  the  United  States  are  entitled  to  be  transported  free 
of  charge,  or  over  any  fifty  per  centum  land-grant  railroad, 
officers  traveling  as  herein  provided  for  shall,  for  the  travel 
over  such  roads,  be  furnished  with  transportation  requests, 

*  *  *  And  provided  further^  That  when  transportation 
is  furnished  by  the  Quartermaster's  Department,  or  when  the 
established  route  of  travel  is  over  any  of  the  railroads  above 
specified,  there  shall  be  deducted  from  the  officer's  mileage 
account  by  the  paymaster  pacing  the  same  three  cents  per 
mile  for  the  distance  for  which  transportation  has  been  or 
i^ould  have  been  furnished:  And  provided  further ^  That 
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when  the  station  of  an  officer  is  changed  while  he  is  on  leave 
of  absence  he  will  on  joining  the  new  station  be  entitled  to 
mileage  for  the  distance  to  the  new  station  from  the  place 
where  he  received  the  order  directing  the  change,  provided 
the  distance  be  no  greater  than  from  the  old  to  the  new  sta- 
tion; but  if  the  distance  be  greater  he  will  be  entitled  to 
mileage  for  a  distance  equal  to  that  from  the  old  to  the  new 
station  only." 

The  station  of  Captain  Holbrook  was  changed  from  Fort 
Wingate  to  Fort  Riley  while  he  was  on  a  leave  of  absence. 
He  received  the  order  directing  the  change  at  Boise,  Idaho. 
The  distance  from  Boise  to  Fort  Riley  is  greater  than  from 
Fort  Wingate  to  Fort  Riley.  In  such  a  case  the  act,  aupraj 
restricts  the  payment  of  mileage  to  a  distance  equal  to  that 
from  the  old  to  the  new  station.  The  adjustment  of  mileage 
is  governed  by  the  provisions  of  law  applicable  to  the  route 
of  travel  between  the  places  between  which  the  travel  is  per- 
formed, and  not  by  the  provisions  of  law  applicable  between 
the  old  and  the  new  station. 

As  I  now  view  it,  the  paymaster  who  paid  Captain  Hol- 
brook mileage  was  in  error  in  stopping  3  cents  per  mile  for 
565  miles  of  land-grant  railroad  between  Fort  Wingate  and 
Fort  Riley.  Upon  the  facts  appearing,  under  the  law,  supra^ 
the  officer  should  have  been  paid  mileage  for  1,006  miles  at 
7  cents  per  mile,  $70.42,  less  transportation  furnished  for 
1,424  miles  at  3  cents  per  mile,  $42.72,  balance  due  $27.70. 
He  was  paid  by  Paymaster  Lord  $11.05,  thus  leaving  a  bal- 
ance now  due  him  of  $16.65,  which  will  be  allowed.  I  am  of 
opinion  that  in  disallowing  the  amount  of  $31.88  allowed  by 
the  auditor  I  should  have  given  claimant  a  credit  for  said 
sum  of  $16.65.  There  was  no  land-grant  railroad  between 
Boise  and  Fort  Riley,  but  even  if  there  had  been  it  would 
not  be  involved  in  this  account,  because  claimant  was  fur- 
nished transportation  in  kind  by  the  Government  between 
said  places,  except  for  3  miles,  Junction  City  to  Fort  Riley. 

It  appearing  that  there  was  a  mistake  of  fact  arising  from 
error  in  computation  in  the  decision  of  July  25,  1908,  a  re- 
hearing of  same  is  hereby  granted,  and  I  find  that  there  is 
due  claimant  from  the  United  States  the  sum  of  sixteen  dol- 
lars and  sixty-five  cents  ($16.65).  Settlement  of  the  amount 
here  allowed  will  be  made  by  the  auditor  in  due  course  of 
busine 
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PAYXEHT   OF   HTSTALUCENTS   OF   SALAEIES    OF   TEACHE&S   IN 
TSE  PXTBLIC  SCHOOLS  OF  THE  DISTRICT  OF  COLUliBIA. 

Penons  elected  and  taking  the  oath  of  office  as  teachers  in  the 
public  schools  in  the  District  of  Ck)lumbia  between  the  1st  day 
of  September  and  the  "opening  day  of  school,"  and  who  enter 
upon  and  perform  their  duties  from  said  opening  day,  are  en- 
titled to  payment  of  the  monthly  installment  of  their  annual 
compensation  from  the  Ist  day  of  September  under  the  act  of 
May  26,  1908  (35  Stat.,  291). 

Comptroller  Tracewell  to  the  President  of  the  Board  of  Commissioners 
of  tlie  District  of  Columbia,  December  7,  1909: 

I  have  received  your  communication  of  November  20, 1909, 
requesting  my  decision  of  the  question  raised  by  the  disburs- 
ing officer  and  the  auditor  for  the  District  of  Columbia  in 
the  inclosed  communications. 

The  question  presented  relates  to  the  right  of  Miss  J.  H. 
Marston  to  pay  as  a  teacher  in  the  public  schools  of  the  Dis- 
trict of  Columbia  from  September  1  to  19,  1909,  inclusive,  at 
the  rate  of  $600  per  annum,  under  the  facts  appearing  from 
an  accompanying  communication  from  the  secretary  of  the 
board  of  education,  as  follows : 

"  The  action  of  the  board  of  education  appointing  Miss 
Marston  was  taken  at  the  meeting  held  on  September  18, 
1909,  as  follows: 

"'Approve,  ratify,  and  confirm  the  following  actions  of 
the  superintendent  of  public  schools,  taken  on  l^ptember  1, 
1909;     *    *     * 

"  'Appoint  J.  H.  Marston  as  teacher  of  the  second  grade 
and  assign  to  the  first  division,  to  take  effect  on  and  after 
September  1^  1909.' 

"  This  action  having  been  taken  by  the  superintendent  of 
public  schools  under  authority  of  a  resolution  of  the  board 
of  education  adopted  at  the  meeting  held  on  October  17, 
1906,  as  follows: 

"  *•  Resolved^  That  the  board  of  education  of  the  District 
of  Columbia  reaffirm  its  action  of  the  11th  instant,  delegating 
and  empowering  the  superintendent  of  public  instruction 
with  the  power  and  authority  to  accept  the  resi^ation  of 
any  employee  of  the  school  system  and  to  make  all  the  pro- 
motions and  appointments  growing  out  of  such  a  resignation, 
or  caused  by  the  decease  of  any  employee  of  the  lx)ard  of 
education,  temporarily,  and  subject  to  the  approval,  ratifica- 
tion, and  confirmation  of  the  board  of  education  at  its  next 
stated  meeting.^ 
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'^  The  recommendation  for  the  appointment  of  Miss  J.  H. 
Marston  presented  at  the  meeting  held  on  September  18, 
1909,  did  not  show  that  this  or  other  appointments  recom- 
mended to  the  board  of  education  were  caused  by  vacancies 
in  accordance  with  the  provisions  of  the  resolution  of  the 
board  of  education,  su'pra, 

'^  This  recommendation  was  not  presented  to  the  board  of 
education  at  its  meeting  held  on  September  7,  1909,  in 
accordance  with  the  provisions  of  the  resolution  of  the  board 
of  education,  supra,  which  requires  that  such  temporary 
action  taken  by  the  superintendent  of  public  schools  must 
be  presented  at  the  next  meeting  of  the  ooard  of  education, 
after  the  action  is  taken." 

There  is  a  rule  of  the  board  of  education  that :  • 

"  No  employee  will  be  certified  for  any  service  rendered 
prior  to  actual  execution  of  the  oath  of  omce." 

Miss  Marston  took  the  oath  of  office  on  September  20, 1909, 
and  began  her  duties  the  opening  day  of  school. 

This  oath  is  required  under  an  order  of  the  CkHnmissioners 
of  the  District  of  Columbia  of  December  2,  1897,  and  the 
rule  made  is  to  insure  compliance  with  an  order  of  the  Com- 
missioners of  the  District  of  Columbia  dated  December  23, 
1908,  which  provides  in  part  that : 

"  Hereafter  heads  of  offices  in  said  District  will  be  held 
responsible  that  no  such  officer  or  employee,  in  their  respec- 
tive offices,  shall  be  permitted  to  enter  upon  duty  until  he, 
or  she,  has  taken,  subscribed,  and  filed  such  oath;  ♦  ♦  * 
no  compensation  shall  be  paid  to  any  officer  or  employee  not 
having  complied  with  this  order." 

The  board  of  education  refused,  under  the  facts  stated, 
to  certify  in  the  case  of  Miss  J.  H.  Marston  that  service  from 
September  1  to  19,  1909,  "has  been  rendered  as  required 
by  law  and  the  regulations  of  the  board  of  education." 

This  refusal  is  based  upon  a  supposed  application  of  the 
decision  of  this  office  of  October  6,  1906  (18  Comp.  Dec, 
262) ,  as  to  the  law  and  the  facts  in  this  case. 

The  law  governing  this  payment  is  the  act  of  May  26, 
1908  (35  Stat.,  291),  which  provides: 

"  That  the  salaries  of  all  teachers  and  clerks  and  librarians 
in  the  high  and  manual  training  schools,  duly  elected,  whose 
services  commence  with  the  opening  day  of  school  and  who 
shall  perform  their  duties,  shall  begin  on  the  first  day  of 
September  and  shall  be  paid  in  ten  monthly  installments, 
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the  first  payment  to  be  made  on  the  first  day  of  October, 
or  as  near  that  date  as  practicable,  and  the  payment  for  the 
month  of  June  to  be  made  upon  the  completion  of  the  school 
term  in  June :  Provided^  That  the  salanes  of  other  teachers 
shall  begin  when  they  enter  upon  their  duties." 

The  following  questions  arise  on  this  record,  viz : 

First.  Is  a  teacher  who  is  duly  elected  before  the  opening 
day  of  school,  although  elected  and  takes  the  oath  of  office 
after  the  first  day  of  September,  entitled  to  one  monthly 
installm^it  of  his  annual  compensation  for  September,  if 
he  performs  his  duties  from  the  opening  day  of  school? 

Second.  Was  Miss  Marston,  under  the  facts  stated,  duly 
elected  on  September  1,  1909,  within  the  meaning  of  that 
term  as  used  in  the  act  of  May  26, 1908,  mprat 

Third.  Did  Miss  Marston  perform  her  duties  within  the 
meaning  of  those  terms  as  used  in  the  act  of  May  26,  1908, 
mpraf 

The  act  of  June  20,  1906  (34  Stat,  317),  provides: 

'^No  appointment,  promotion,  transfer,  or  dismissal  of 
j^y    *  teacher    ♦    ♦    ♦    shall    be    made    by    the 

board  of  education,  except  upon  the  written  recommendation 
of  the  superintendent  or  schools.     ♦     ♦    ♦ 

^The  board  of  education  shall  appoint  all  teachers  in 
the  manner  hereinafter  prescribed  and  all  other  employees 
provided  for  in  this  act." 

The  board  of  education  consists  of  nine  members,  who 
are  required  to  hold  stated  meetings  at  least  once  a  month 
during  the  school  year.  The  superintendent  has  a  right  to 
have  a  seat  in  the  board  and  the  right  to  speak  on  all  matters 
before  the  board,  but  no  right  to  vote. 

Under  this  organization  the  words  "  duly  elected  "  as  used 
in  the  act  of  May  26,  1908,  refer  to  the  act  of  appointment 
as  it  would  necessarily  be  exercised  by  the  board  of  edu- 
cation. A  teacher  would  be  "  duly  elected  '^  when  this  action 
had  been  taken.  Miss  Marston  was  therefore  duly  elected 
on  September  18,  1909.  She  took  the  oath  required  on  the 
20th  day  of  September. 

The  "  opening  day  of  school "  clearly  refers  to  the  actual 
day  in  September  when  school  opens.  The  words  "whose 
services  commence  with  the  opening  day  of  school "  in  the 
connection  in  which  they  are  used,  refer  to  new  teachers  who 
are  elected  before  the  "  opening  day  of  school."  The  pro- 
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vise  ^^that  the  salaries  of  other  teachers  shall  begin  when 
they  enter  upon  duty"  relates  to  teachers  who  are  duly 
elected  subsequent  to  the  opening  day  of  schooL 

I  am  of  the  opinion  that  Miss  Marston  was  a  teacher 
^'  duly  elected,^  whose  service  commenced  with  the  opening 
day  of  school."  Her  salary  should  therefore  begin  on  the 
1st  day  of  September,  if  she  performed  her  duties.  The 
duties  referred  to  are  duties  required  of  her  subsequent  to 
her  election,  and  are  to  be  performed  on  or  subsequent  to  the 
opening  day  of  school.  This  is  necessarily  so,  because  the 
proviso  refers  to  the  teacher  whose  services  commence  with 
the  opening  day  of  school. 

I  am  of  the  opinion  therefore  that  Miss  Marston  is  entitled 
to  pay  from  the  1st  day  of  September  by  the  express  pro- 
vision of  the  proviso  quoted,  whether  her  appointment  be 
considered  as  taking  effect  September  1  or  on  September  18. 
It  is  not  necessary  therefore  to  decide  whether  Miss  Marston 
was  duly  elected  within  the  meaning  of  the  act  of  May  26, 
1908,  on  September  1,  1909,  or  whether  she  would  be  en- 
titled to  any  compensation  before  the  date  she  took  the  oath 
independently  of  this  statute  or  not.  The  facts  show  that 
she  comes  within  the  provisions  of  the  proviso  entitling  her 
to  pay  from  the  1st  of  September,  and  has  performed  the 
service  required  of  her  by  law  to  enable  her  to  earn  said 
pay.  The  rule  prohibiting  a  certification  for  service  ren- 
dered prior  to  actual  execution  of  oath  of  office  has  no  appli- 
cation to  her  case,  because  the  service  contemplated  was  ren- 
dered subsequent  to  the  taking  of  the  oath. 

My  decision  of  October  5,  1906,  is  not  decisive  of  the  con- 
struction to  be  placed  on  the  proviso  of  the  act  of  May  26, 
1908,  supra^  and  under  the  above  view  I  do  not  deem  a  review 
of  said  decision  necessary. 

The  direct  question  of  the  auditor  is  answered  by  the  state- 
ment that  Miss  Marston  is  entitled,  by  reason  of  the  proviso 
in  the  act  of  May  26,  1908,  to  pay  from  September  1,  1909. 
This  is  the  only  question  raised  by  the  disbursing  officer  and 
the  auditor  for  the  District  of  Columbia,  and  is  the  only  one 
decided  herein. 

The  questions  suggested  by  the  secretary  of  the  board  of 
education  not  necessarily  involved  in  this  decision  are  not 
decided. 
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SZPEirSSS  OF  SPECIAL  EXPLOYEES  OF  THE  IHTERHAL-BEYEinJE 
SXayiCE  Hr  ABJlESTIirO  AHD  TKAKSPOKTIHa  PEBSOHS 
CHABOEB  WITH  VIOLATIHa  THE  UTTEEirAL-BEYEinnS  LAWS. 

The  expenaeB  necessarily  Incurred  by  special  employees  of  the  In- 
temal-Revenue  Service,  acting  In  their  official  capacity,  In  con- 
nection with  the  apprehension  and  transportation  of  persons 
charged  with  yiolations  of  the  internal-revenue  laws,  prior  to 
iasaance  of  warrants  and  delivery  of  the  accused  persons  to  a 
United  States  marshal,  are  payable  from  the  appropriation 
'^  Punishment  for  violatimis  of  internal-revenue  laws,"  contained 
in  the  act  of  March  4,  1909  (35  Stat,  966). 

Comptroller  Tracewell  to  the  Attorney-General,  Deoember  9,  1909: 

I  am  in  receipt  of  your  letter  of  the  29th  ultimo,  in  which 
you  request  my  decision  of  the  question  raised  by  J.  M.  Baley, 
United  States  marshal,  western  district  of  North  Carolina, 
as  to  whether  or  not  he  is  authorized  to  pay  from  the  appro- 
priation "  Salaries,  fees,  and  expenses  of  marshals.  United 
States  courts,"  certain  expenses  incurred  by  C.  F.  Blalock, 
special  employee  of  the  Internal-Revenue  Service,  incurred 
in  connection  with  the  apprehension  and  transportation  of 
Walter  Helton  and  Wesley  Stamey,  prior  to  the  issuance  of 
a  warrant  of  arrest  and  prior  to  the  delivery  of  said  parties 
to  the  United  States  marshal.  These  expenses  consist  of 
meals,  bus  fare,  and  railroad  fare  for  Mr.  Blalock  and  the 
two  men  in  his  custody,  amounting  in  all  to  $3. 

It  appears  that  Helton  and  Stamey  were  taken  into  cus- 
•tody  by  the  special  employee  of  the  Internal-Revenue  Service, 
said  persons  being  charged  with  a  violation  of  the  internal- 
revenue  laws  in  connection  with  the  operation  of  an  illicit 
distillery,  and  that  neither  the  United  States  marshal  nor 
any  of  his  deputies  had  anything  to  do  with  the  case. 

Such  expenses  as  are  properly  payable  from  the  appropria- 
tion "  Salaries,  fees,  and  expenses  of  marshals.  United  States 
courts,"  are  those  legally  incurred  by  United  States  marshals 
and  their  duly  appointed  deputies.  Mr.  Blalock  is  not  a 
deputy  marshal,  but  a  special  employee  of  the  Internal- 
Revenue  Service,  and  he  incurred  the  expenses  in  question 
while  acting  apparently  in  his  official  capacity  as  such  special 
employee. 

The  expenses  properly  incurred  by  Mr.  Blalock  while  in 
the  discharge  of  his  official  duties  are  payable  from  the  ap- 
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propriation  ^^  Punishment  for  violations  of  intemal-revenue 
laws,''  act  of  March  4,  1909  (35  Stat.,  966),  which  reads  as 
follows: 

'^  For  detectinjg  and  bringing  to  trial  and  punishment  per- 
sons guilty  of  violating  the  internal-revenue  laws  or  conniv- 
ing at  the  same,  including  payments  for  information  and 
detection  of  such  violations,  one  hundred  and  fifty  thousand 
dollars;  and  the  Commissioner  of  Internal  Revenue  shall 
make  a  detailed  statement  to  Congress  once  in  each  year  as 
to  how  he  has  expended  this  sum  and  also  a  detailed  state- 
ment of  all  miscellaneous  expenditures  in  the  Bureau  of 
Internal  Revenue  for  which  appropriation  is  made  in  this 
act." 

This  case  seems  to  come  clearly  within  the  principle  an- 
nounced in  my  decision  of  August  17,  1901  (8  Comp.  Dec, 
127),  and  reaffirmed  in  Lloyd^s  case  (11  Comp.  Dec.,  753) 
and  in  Durharn's  case  (15  .Comp.  Dec,  602),  the  general  rule 
being  as  follows : 

"  Where  authority  is  exercised  by  a  special  class  of  officers 
in  the  arrest  of  persons  for  violations  of  the  laws  of  the 
United  States,  all  expenses  incident  to  such  arrests  are  de- 
frayed by  the  Government  and  paid  out  of  appropriations 
made  for  certain  purposes,  and  not  until  prisoners  come  into 
the  custody  of  the  United  States  marshal  by  virtue  of  a 
duly  recognized  authority  can  it  be  said  that  a  judiciarv 
appropriation  may  be  available  for  the  payment  of  such 
expenses." 

In  view  of  the  above  I  have  the  honor  to  advise  you  that 
the  United  States  marshal  is  not  authorized  to  pay  the  ex- 
penses incured  by  Mr.  Blalock,  amounting  to  $3,  as  herein 
described. 


'FS£8  OF  CUBBKB  OF  COITBT  FOS  SirTERXira  0&DBB8  OF  ABKU- 
SION  OF  ATTO&HSYS. 

Clerks  of  court  are  entitled  to  the  folio  fees  prescribed  by  section  828 
of  the  Revised  Statutes  for  entering  orders  of  court  admitting 
attorneys  to  practice,  the  services  of  clerics  in  entering  such 
orders  being  primarily  rendered  to  the  court  and  for  its  benefit. 

The  act  of  June  28,  1902  (32  Stat.,  475),  providing  "  that  no  amount 
in  excess  of  one  dollar  shall  be  received  from  any  attorney  in 
connection  with  his  admission  to  practice  in  a  circuit  or  district 
court,"  does  not  prohibit  clerks  from  receiving  from  the  Govern- 
ment the  fees  earned  by  them  for  services  rendered  to  the 
court. 
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When  several  attorneys  are  admitted  to  practice  at  the  same  time 
and  the  orders  of  admission  are  entered  at  the  same  time  under 
one  caption,  and  when  connted  continuously  amount  to  but  one 
folio,  clerks  are  only  entitled  to  the  fee  for  a  single  folio. 

Seeision  by  Comptroller  Traeewell,  December  9,  1909: 

The  Attorney-General  appealed  November  9,  1909,  from 
the  acticm  of  the  Auditor  for  the  State  and  other  Depart- 
ments in  the  settlement  of  the  account  of  H.  Peyton  Gray, 
clerk  of  the  United  States  district  court,  western  district  of 
Virginia,  at  Abingdon  and  Big  Stone  Gap,  for  the  quarter 
ended  September  30,  1909,  and  requests  that  an  item  of  15 
cents  allowed  by  the  auditor  in  said  settlement,  judicial 
No.  11227,  dated  November  2,  1909,  be  disallowed  and  re- 
charged, if  in  my  opinion  the  facts  and  the  law  warrant 
such  action. 

The  item  consists  of  folio  fees  charged  by  the  clerk  at  the 
rate  of  15  cents  per  folio  for  entering  four  orders  on  August 
9,  1909,  which  orders  were  made  by  the  court  admitting 
R.  P.  Bruce,  John  Roberts,  A.  S.  Higginbothan,  and  C.  E. 
Cabell  to  practice  as  attorneys  in  the  United  States  district 
court. 

Upon  the  administrative  examination  of  the  account  the 
fees  claimed  by  the  clerk,  to  wit,  15  cents  for  entering  each 
order,  or  a  total  of  60  cents,  were  deducted  and  disapproved 
as  not  being  payable  by  the  United  States.  The  auditor 
upon  the  settlement  of  the  account  allowed  15  cents  of  the 
total  claimed  by  the  clerk,  and  suspended  the  remaining  45 
cents,  as  follows: 

"  Item  19.  Page  60,  charges  for  entering  orders  to  admit 
attorneys  to  practice,  except  as  for  one  continuous  entry, 
suspended,  45  cents." 

Since  the  above  settlement  the  auditor  has  acted  upon  that 
part  of  the  item  which  was  suspended,  having  in  the  mean- 
time received  the  clerk's  explanation  thereto,  and  per  judicial 
certificate  Na  11683,  dated  December  2,  1909,  has  disal- 
lowed said  45  cents  on  the  ground  that  "  it  appears  from  the  . 
clerk's  explanation  that  this  entry  was  continuous, ^^  the  facts 
showing  that  the  entire  entry  consisted  of  only  one  folio. 

The  question  of  what  is,  or  is  not,  a  "  continuous  entry  " 
has  been  fully  discussed  and  decided  by  the  Comptroller  in  a 
number  of  cases  (5  Comp.  Dec,  120;  10  irf.,  712;  11  id.,  50; 
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id.,  110;  13  id.,  304;  Bishop's  case,  July  8,  1908,  46  MS. 
Comp.  Dec.,  85).  The  principle  laid  down  in  the  cases 
cited,  and  in  the  case  of  United  States  v.  Kurtz  (164  IT.  S.., 
49)  should  be  adhered  to.  Further  discussion  of  that  vexa- 
tious question,  in  the  absence  of  new  legislation  on  the  sub- 
ject, would  be  mere  repetition  and  serve  no  useful  purpose, 
especially  in  this  case  where  that  question  is  at  most  only 
incidentally  raised. 

The  manifest  purpose  of  filing  this  appeal  is  to  have  the 
more  important,  and  apparently  novel  question  decided  as 
to  whether  or  not  the  clerk  of  the  court  is,  in  view  of  the  act 
of  June  28,  1902  (32  Stat,  475),  entitled  to  fees  from  the 
Government  for  entering  orders  of  the  United  States  dis- 
trict court  admitting  attorneys  to  practice. 

This  act  reads  as  follows : 

'^  That  each  clerk  of  the  district  and  circuit  courts  shall, 
on  the  first  days  of  January  and  July  of  each  year,  or  within 
thirty  days  thereafter,  make  to  the  Attorney-General,  in  such 
form  as  he  may  prescribe,  written  returns  for  the  half  year 
ending  on  said  days,  respectively,  of  all  fees  and  emoluments 
of  his  office  of  every  name  and  character,  and  of  all  necessary 
expenses  of  his  office,  including  necessary  clerk  hire,  together 
with  the  vouchers  tor  the  payment  of  the  same  for  such 
last  half  jear ;  and  the  word  '  emoluments '  shall  be  under- 
stood as  mcludinj^  all  amounts  received  in  connection  with 
the  admission  of  attorneys  to  practice  in  the  courtj  all 
amounts  received  for  services  in  naturalization  proceedings, 
whether  rendered  as  clerk,  as  commissioner,  or  m  any^  other 
capacity,  and  all  other  amounts  received  for  services  in  any 
way  connected  with  the  clerk's  office :  Provided  further.  That 
no  amount  in  excess  of  one  dollar  shall  be  received  from  any 
attorney  in  connection  with  his  admission  to  practice  in  a 
circuit  or  district  court" 

Paragraph  8  of  section  828,  Revised  Statutes,  the  "  clerks' 
fee  bill "  provides,  inter  alia: 

**  For  entering  any  ♦  ♦  ♦  order  *  *  *  or  making 
any  record    *    ♦    *    for  each  folio,  fifteen  cents." 

The  following  argument  is  made  by  the  Department  of 
Justice  to  show  that  the  action  taken  by  the  auditor  is  er- 
roneous and  should  be  overruled : 

"  From  the  wording  of  said  act,  it  is  believed  that  Con- 
gress considered  that  all  fees  in  connection  with  the  admis- 
sion of  attorneys  to  practice  are  properly  payable  by  the 
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attorneys,  and  that  the  fees  charged  them  by  the  clerk^  the 
amount  of  which  was  by  the  provisions  of  this  act  restricted 
to  an  amount  not  to  exceed  $1,  should  cover  all  services  per- 
formed by  the  clerk  in  connection  with  the  admission  of  said 
attorneys  to  practice. 

"  While  it  is  true  that  the  act  above  mentioned  does  not 
state  that  fees  may  not  also  be  charged  the  United  States  in 
connection  with  the  admission  of  attorneys  to  practice,  it 
seems  clear,  nevertheless,  that  the  amount  received  from  the 
attornejr  was  intended  to  cover  aU  services  in  connection  with 
his  admission.  If  Congress  had  intended  that  the  amount  so 
received  was  to  compensate  the  clerk  for  merely  issuing  the 
certificate  of  admission,  the  provision  would  undoubtedly 
have  been  specific  to  that  effect,  instead  of  being  termed  ^  in 
connection  with  his  admission.' '' 

It  will  be  observed  that  the  act  of  June  28, 1902,  supra^  in 
so  far  as  it  relates  to  the  question  now  to  be  decided,  operates 
expressly  as  a  prohibition  against  the  clerk's  receiving  "  from 
any  attorney  in  connection  with  his  admission  to  practice  in 
the  circuit  or  district  court "  any  sum  "  in  excess  of  one 
doUar." 

There  is,  however,  no  express  prohibition  in  said  act 
against  the  payment  by  the  Government  of  fees  earned  by 
the  clerk  for  services  rendered  the  United  States  in  connec- 
tion with  the  admission  of  attorneys  in  the  circuit  or  district 
courts,  and  unless  such  a  prohibition  must  necessarily  be  im- 
plied from  the  language  used  by  Congress  in  the  above  en- 
actment, the  clerk  would  be  entitled  under  section  828, 
Revised  Statutes,  to  his  proper  fees  for  gntering  an  order 
admitting  an  attorney  to  practice,  provided  such  service  can 
be  properly  considered  as  having  been  rendered  to  the  court 
and  for  its  benefit. 

Prior  to  the  passage  of  the  act  of  June  28,  1902,  supra, 
attorneys  upon  their  admission  to  practice  in  the  circuit  and 
district  courts  of  the  United  States  were  required  by  the 
clerks  of  said  courts  to  pay  an  arbitrary  sum,  ranging  from 
$1  to  $10  according  to  the  particular  district  where  admitted, 
before  the  clerk  would  deliver  to  the  attorney  a  formal  cer- 
tificate of  admission.  These  sums  of  poney  thus  collected 
by  the  clerks  were  not  regarded  as  emoluments  of  their  office 
to  be  accounted  for,  but  rather  as  "  perquisites  "  which  went 
into  the  pockets  of  the  clerks.  (See  8  Comp.  Dec,  56.) 
There  was  no  law  authorizing  the  levying  of  this  tribute  for 
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the  benefit  of  the  clerk,  although  rules  of  court  were  gener- 
ally made  limiting  the  amount  which  he  might  collect. 

The  practice  was  probably  countenanced  on  account  of  its 
ancient  origin,  and,  perhaps,  to  a  slight  extent  justified  on 
the  ground  that  the  clerk  was  put  to  some  expense  and  labor 
in  furnishing  a  more  or  less  elaborate  '^  certificate  of  admis- 
sion," which  was  filled  out  by  him  and  delivered  to  the  at- 
torney as  evidence  of  the  latter ^s  admission  to  practice  in  the 
court.  The  attorney  was  practically  helpless  under  such  cir- 
cumstances and  had  to  pay  the  price  before  securing  his  cer- 
tificate. Congress,  however,  recognizing  the  evil  that  had 
grown  up,  or  rather  continued,  for  it  was  already  hoary  with 
age,  regarded  these  charges  in  excess  of  $1  as  unreasonable 
and  exorbitant,  and  therefore  prohibited  the  clerks  of  the 
circuit  and  district  courts  from  charging  any  attorney  there- 
after more  than  $1  for  any  service  rendered  the  attorney  in 
connection  with  his  admission  to  the  bar,  and  further  pro- 
vided that  the  clerk  must  account  for  these  collections. 

It  is  noticed  that  the  maximum  fee  which  Congress  deter- 
mined the  clerk  could  collect  from  an  attorney — ^viz,  $1 — is 
similar  in  amount  to  the  fee  provided  by  paragraph  1  of  sec- 
tion 828,  Revised  Statutes,  for  issuing  a  "  commission,"  and 
in  this  connection  it  is  remarked  that  it  has  been  decided  in 
the  case  of  Marsh  v.  United  States  (88  Fed.  Rep.,  879)  that 
a  clerk  of  court  was  entitled  upon  order  of  the  court  to 
charge  the  United,  States  $1  for  issuing  a  "  commission,"  or 
certificate  of  appointment  to  a  United  States  commissioner 
appointed  by  the  district  court.  Just  why  an  attorney,  who 
is  also  an  officer  of  the  court,  should  be  required  to  pay  for 
evidence  of  his  admission  or  appointment,  and  a  United 
States  commissioner  relieved  of  a  similar  expense,  I  do  not 
understand,  but  such  is  the  law,  and  the  interpretation 
thereof. 

Considering  more  particularly  the  nature  of  the  service 
rendered  by  the  clerk  in  entering  the  order  of  the  court  ad- 
mitting the  attorney  to  practice,  I  am  inclined  to  the  opini<Hi 
that  such  service  is  rendered  to  the  court  and  primarily  for 
its  benefit,  although  it  is  not  denied  that  the  attorney  is,  or 
may  be,  to  some  extent  possibly  interested  in  the  entry  of 
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the  order.  However,  after  the  order  is  made,  and  after  the 
attorney  has  taken  his  oath  of  office  and  been  enrolled,  and 
is  in  receipt  of  his  certificate  of  admission  under  the  seal  of 
the  court,  for  which  he  has  paid  $1,  the  mere  fact  that  the 
derk  neglects  or  refuses  to  enter  the  order  would  and  could 
not  deprive  the  attorney  of  the  privilege  and  right  conferred 
upon  him  of  practicing  before  the  court,  nor  deprive  the 
court  of  the  attorney's  valuable  and  necessary  assistance  as 
an  officer  of  the  court. 

The  effect  of  not  entering  the  order  would  be  to  leave  the 
records  of  the  court  in  an  imperfect  and  incomplete  condi- 
tion. Is  it  the  business  of  the  attorney  to  see  that  the  record 
in  such  a  case  is  properly  kept,  and  to  pay  for  having  it  so 
kept?  It  would  seem  more  to  be  the  business  of  the  court 
per  86  to  have  its  records  complete  and  properly  kept  by  its 
recording  officer. 

Mr.  Justice  Field,  in  the  celebrated  case  of  Ex  parte  Oar- 
land  (4  Wall.,  363,  378),  says  that  attorneys: 

"  *  *  *  are  officers  of  the  court,  admitted  as  such  by 
its  order  *  *  *.  The  order  of  admission  is  the  judgment 
of  the  court  ♦  ♦  ♦.  From  its  entry  the  parties  l]^come 
officers  of  the  court  *  *  *.  They  hold  their  office  during 
good  behavior,  and  can  only  be  deprived  of  it  for  misconduct 
ascertained  and  declared  by  the  judgment  of  the  court  after 
opportunity  to  be  heard  has  been  afforded.  Their  admission 
or  their  exclusion  is  not  the  exercise  of  mere  ministerial 
power.  It  is  the  exercise  of  judicial  power,  and  has  been  so 
held  in  numerous  cases." 

The  Supreme  Court  in  the  case  of  United  States  v.  Van 
Duzee  (140  U.  S.,  169,  171)  decided  that  charges  by  a  clerk 
for  filing  oaths  and  appointmente  of  certain  officers  of  the 
court,  to  wit,  deputy  marshals,  jury  commissioners,  bailiffs, 
district  attorneys  and  their  assistants,  are  properly  made 
against  the  Government  and  should  be  allowed,  and  further, 
that  where: 

"  ♦  ♦  ♦  bj  order  of  the  court  or  custom  of  the  office, 
it  is  the  practice  to  require  such  documents  to  be  recorded 
or  entered  upon  the  journal,  the  clerk^s  fees  for  such  serv- 
ices are  also  properly  chargeable." 

In  that  case  the  expense  of  taking  the  oaths  was  held 
not  chargeable  to  the  United  States,  it  being  incumbent 
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upon  the  officers  to  qualify  at  their  own  expense,  but  the 
court  said : 

"  *  *  *  what  shall  be  done  with  such  qualifying 
papers  does  not  concern  them ;  their  own  duty  is  discharged 
oy  the  tender  of  such  pap^:^  (bonds  and  oaths)  properly 
executed  according  to  law. 

By  a  parity  of  reasoning  it  would  seem  that  what  is 
done  with  the  original  order  of  the  court  admitting  an 
attorney  to  practice,  that  is,  the  evidence  of  the  judicial 
act  of  appointing  him  an  officer  of  the  court,  does  not  con- 
cern him  so  much  as  it  does  the  court  itself.  Thai  why 
should  the  attorney  be  required  to  pay  for  the  entry  of  such 
order?  And  if  not,  why  should  the  $1  fee  already  paid 
by  the  attorney  be  held  to  include  the  lesser  fee  of  16  cents 
for  entering  the  order  of  the  court?  The  fact  that  the  clerk 
is  prohibited  by  law  from  receiving  from  the  attorney  more 
than  $1  in  connection  with  his  admission  does  not  necessarily 
imply  that  he  is  likewise  prohibited  from  receiving  the 
statutory  fee  of  15  cents  from  the  Government  for  entering 
the  order  of  the  court  admitting  the  attorney,  which  par- 
ticular service,  it  is  reasonably  clear,  is  rendered  the  court. 

In  view  of  the  above  I  am  of  opinion  that  the  clerk  in 
this  case  is  entitled  to  charge  and  receive  from  the  Grovem- 
ment,  under  section  828,  Revised  Statutes,  and  from  the 
appropriation  "  Fees  of  clerks.  United  States  courts,"  the 
sum  of  15  cents  for  entering  the  orders  admitting  the  above- 
mentioned  attorneys  to  practice,  notwithstanding  he  may 
have  already  received  from  each  attorney  a  sum  not  in 
excess  of  $1  for  services  rendered  directly  to  him  in  con- 
nection with  his  admission;  it  appearing  that  these  at- 
torneys were  admitted  at  the  same  time  and  that  the  order 
or  orders  were  entered  at  the  same  time,  under  one  capticm, 
and  when  counted  continuously  amount  to  but  one  folio, 
as  practically  conceded  by  the  clerk. 

It  is  not  decided,  however,  that  had  the  attorneys  been 
admitted  separately,  or  at  different  times,  and  the  orders 
entered  under  different  captions,  the  clerk  would  not  be  en- 
titled as  for  separate  entries  under  the  principle  laid  down 
in  the  decisions  on  the  subject  of  '^  continuous  entries,''  to 
which  attention  has  already  been  directed. 
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The  action  of  the  auditor  is  therefore  affirmed  and  certifi- 
cates of  no  differences  as  to  the  items  in  question  will  issue 
in  accordance  with  this  decision. 


LEATS  WITH  PAY  TO  EXPLOYSBS  OF  HAVY-YAUW,  ETC. 

Under  the  act  of  February  1,  1901  (31  Stat.,  746),  employeee  of  navy- 
yards,  gun  factories,  naval  stations,  and  arsenals  must  have 
served  twelve  consecutive  months  before  becoming  entitled  to 
fifteen  days  leave  of  absence  with  full  pay,  and,  after  the  first 
year  of  continuous  service,  said  employees  are  entitled  to  fifteen 
days'  leave  with  full  pay  In  each  succeeding  service  year,  which 
leave  may  be  granted  at  any  time  during  the  service  year  in  the 
discretion  of  the  officers  empowered  to  grant  the  same. 

Comptroller  Traoewell  to  the  Seeretary  of  War,  December  11,  1909: 

By  your  authority,  the  Chief  of  Ordnance,  U.  S.  Army,  in 
a  letter  dated  November  13, 1909,  requests  that  I  review  and 
reconsider  that  part  of  the  decision  in  15  Comptroller's  Deci- 
sions, page  655,  where  it  is  held  under  the  act  set  out  and 
quoted  in  said  letter,  the  act  providing  for  fifteen  days  of 
leave  of  absence  each  year  for  each  employee  of  the  navy- 
yards,  gun  factories,  naval  stations,  and  arsenals  of  the 
United  States  Government,  that  the  discretion  as  to  the 
granting  of  leave  is  limited  as  far  as  the  amount  of  leave  is 
concerned  to  the  pro  rata  leave  which  has  accrued  from  a 
date  commencing  one  year  after  date  of  entry  into  the 
service  to  the  date  when  said  leave  is  granted. 
This  letter  reads: 

"  1.  I  have  the  honor  to  request  your  decision  upon  the 
following  points  concerning  the  application  of  the  act  of 
Congress  approved  February  1,  1901  (31  Stat.,  746).  This 
act  provides: 

"  ^Be  it  enacted  hy  the  Seriate  and  House  of  Representor 
fives  of  the  United  States  of  America  in  Congress  assembled^ 
That  each  and  every  employee  of  the  navy-yards,  gun  fac- 
tories, naval  stations,  and  arsenals  of  the  United  States  Gov- 
ernment be,  and  is  hereby,  granted  fifteen  working  days' 
leave  of  absence  each  year  without  forfeiture  of  pay  during 
such  leave:  Provided^  That  it  shall  be  lawful  to  allow  pro 
rata  leave  only  to  those  serving  twelve  consecutive  months 
or  more :  And  provided  further^  That  in  all  cases  the  heads 
of  divisions  shall  have  discretion  as  to  the  time  when  the  leave 
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can  be  allowed  without  detriment  to  the  service,  and  that 
absence  on  account  of  sickness  shall  be  deducted  from  the 
leave  hereby  granted.' 

^'2.  In  accordance  with  the  settled  usag;e  of  the  depart- 
ments to  construe  the  word  'year'  occurring  in  acts,  par- 
ticularly those  relating  to  leaves  of  absence,  as  meaning  the 
calendar  year  beginning  January  1  and  ending  December  81, 
when  the  act  contains  nothing  to  the  contrary,  this  depart- 
ment has  always  considered  the  year  referred  to  in  this  act 
as  the  calendar  year  above  mentioned.  Under  that  con- 
struction the  practice  of  this  department  has  been  to  consider 
that  an  emplovee  at  its  establishments  included  in  the  act 
who  has  served  for  twelve  consecutive  months  is  entitled  at 
the  expiration  of  that  period  to  fifteen  working  days'  leave 
of  absence  without  forfeiture  of  pay,  which  leave  can  be 
granted  as  a  whole  or  in  installments  in  the  discretion  of  the 
commanding  officer  of  the  establishment  at  any  time  within 
the  remainder  of  that  calendar  year.  Upon  the  first  of  Jan- 
uary next  succeeding,  such  an  employee  has  been  considered 
as  entering  upon  his  second  leave  year  and  that  he  then 
begins  to  accumulate  leave  therein  at  the  rate  of  one  and  one- 
quarter  days  per  month.  But,  under  the  second  proviso  of 
the  act  above  quoted,  the  commanding  officer  has  been  au- 
thorized to  grant  such  an  employee  the  whole  or  any  part  of 
the  fifteen  oays'  leave  for  that  year  at  any  time  within  the 
year  that  he  may  consider  best  for  the  service,  irrespective 
of  the  amount  of  pro  rata  leave  that  may  be  due  at  the  date 
selected.  The  ground  upon  which  such  authority  was  given 
is  the  second  proviso  of  the  act  under  which  '  heads  of  divi- 
sions shall  have  discretion  as  to  the  time  when  the  leave  can 
best  be  allowed  without  detriment  to  the  service,'  etc.  It  is 
customary  to  suspend  the  manufacturing  operations  at  ar- 
senals for  a  period  of  about  three  weeks  each  year  for  the 
purpose  of  making  necessary  repairs  to  machinery  and  build- 
ings, and  for  taking  the  annual  inventory.  The  most  con- 
venient time  for  this  shut-down  is  at  the  close  of  the  fiscal 
year.  As  the  services  of  only  the  few  employees  required 
for  the  repairs  and  the  annual  inventory  are  needed  during 
this  interval,  it  is  manifest  that  the  annual  leave  to  the  great 
majority  of  employees  can  be  granted  at  that  time  with  the 
least  interference  with  manufacturing  operations,  and  there- 
fore with  least  detriment  to  the  service.  For  this  reason,  it 
has  hitherto  been  the  practice  of  this  department  to  grant 
to  all  employees  whose  services  are  not  required  for  that 
period  the  full  amount  of  their  fifteen  days'  leave,  less  deduc- 
tions previously  made.  Any  other  system  would  involve  a 
considerable  interference  with  manufacturing  operations. 

"3.  In  Decisions  of  the  Comptroller,  Volume  XV,  page 
655,  it  is  decided  that  the  discretion  as  to  the  granting  of 
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leave  is  limited,  as  far  as  the  amount  of  leave  is  concerned, 
to  the  pro  rata  leave  which  has  accrued  to  the  date  selected. 
This  decision  conflicts  with  the  practice  of  this  department 
as  described  above,  and  therefore  a  reconsideration  of  that 
decision  is  respectfully  requested  in  the  light  of  the  fore- 
going explanation  and  the  remarks  set  forth  below. 

"  4.  The  first  question  submitted  for  your  decision  there- 
fore, is  as  follows: 

"  First.  In  view  of  the  second  proviso  of  the  act  and  the 
detriment  to  the  service  which  would  otherwise  result,  is 
this  department  limited  to  granting  to  an  employee  in  his 
second  and  succeeding  leave  years  omy  the  pro  rata  leave  for 
that  year  which  is  due  him  at  the  date  selected  ? 

"  The  clause  of  the  act  which  bears  upon  this  question  is 
as  follows:  *' Provided^  That  it  shall  be  lawful  to  allow  pro 
rata  leave  only  to  those  serving  twelve  consecutive  months 
or  more.'  This  clause  unquestionably  constitutes  a  prohi- 
bition against  granting  any  portion  of  the  annual  leave  to 
an  employee  beiore  he  has  served  twelve  months,  but  it  also 
has  been  construed,  evidently  in  the  decision  above  referred 
to  (15  Comp.  Dec.,  655),  as  prohibiting  the  ffranting  of  more 
than  the  accrued  pro  rata  leave  in  the  second  and  succeeding 
years  of  service.  In  this  connection,  however,  it  is  pertinent 
to  consider  the  legislative  records  in  arriving  at  a  decision 
as  to  the  intent  of  an  act  when  the  language  is  not  conclusive. 
As  noted  in  15  Comp.  Dec.,  493^  the  congressional  records 
of  the  first  session  of  the  Fifty-sixth  Congress  show  that  in 
the  bill  (H.  R.  4728)  which  became  the  statute  of  February 
1, 1901,  when  introduced  in  the  House  of  Representatives,  the 
first  proviso  read  as  follows: 

"  ^ Provided^  That  it  shall  be  lawful  to  allow  pro  rata  leave 
to  those  serving  fractional  parts  of  a  year.' 

"  The  House  committee,  to  which  the  bill  was  referred, 
amended  it  to  read  as  it  does  in  the  statute.  It  seems  a  fair 
inference,  therefore,  that  the  change  was  made  simply  to 
prevent  the  granting  of  pro  rata  leave  to  those  serving  less 
than  twelve  months,  and  was  not  intended  to  require  the 
granting  of  only  accrued  pro  rata  leave  after  that  period. 
Additional  force  is  given  to  this  interpretation  when  the 
position  of  the  word  '  only '  in  the  proviso  is  considered. 
Were  it  placed  immediately  after  the  word  *  allow,'  so  that 
the  proviso  read :  ^Providea^  That  it  shall  be  lawful  to  allow 
only  pro  rata  leave  to  those  serving  twelve  consecutive 
months  or  more,'  there  could  be  no  question  as  to  the  fact 
that  it  prohibited  granting  more  than  the  accrued  pro  rata, 
leave.  As  it  occurs  in  the  act,  however,  it  is  susceptible  of 
the  interpretation  that  it  prohibits  solely  the  granting  of  any 
leave  until  after  at  least  twelve  months'  service. 
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"  5.  In  the  event  that  the  decision  given  is  adhered  to,  the 
following  additional  question  is  submitted  for  decision  in 
order  that  a  full  understanding  of  the  application  of  the  act 
may  be  had : 

"Second.  Assuming  that  an  employee  completes  his  twelve 
months  of  service  on  June  30^  and  thereby  becomes  entitled 
to  fifteen  days'  leave,  which  is  granted  him  during  the  re- 
mainder of  that  calendar  year,  does  he  begin  to  accumulate 
Ero  rata  leave  from  July  1,  so  that  by  January  1  following 
e  would  have  accumulated  six  months'  leave,  seven  and  one- 
half  days,  which  could  be  wanted  him  on  January  1  ?  It  is 
understood  that  having  had  fifteen  days'  leave  in  the  interval 
between  June  30  and  December  31,  no  portion  of  this  accumu- 
lated leave  could  be  granted  prior  to  January  1. 

"Attention  is  invited  to  the  fact  that  if  it  be  considered 
that  such  an  employee  does  not  begin  to  accumulate  pro  rata 
leave  before  January  1,  he  can  not*  strictly  accumulate  the 
full  fifteen  days  until  the  end  of  December  31,  by  which  time 
it  would  be  too  late  to  grant  him  the  balance  of  his  leave. 
One  vear  would  then  have  elapsed  in  which  he  did  not  get 
the  niU  fifteen  days  granted  him  by  the  act,  and  the  same 
condition  will  obtain  m  all  subsequent  years." 

The  statute  set  out  is  not  clear  in  its  terms,  and  its  true 
meaning  is  difficult  to  arrive  at  and  more  difficult  to  apply  to 
particular  cases  arising  under  it. 

It  would  appear  from  said  act  that  each  person  in  this 
service,  in  order  to  get  into  a  leave  status,  must  serve  twelve 
consecutive  months;  that  each  of  such  persons  is  entitled,  as 
a  matter  of  law,  after  serving  twelve  consecutive  months,  to 
fifteen  days'  leave  of  absence  with  full  pay  for  each  year  of 
such  service;  that  the  officers  who  grant  this  leave  have  a 
discretion  as  to  the  time  in  the  year  when  such  leave  will  be 
granted.  The  people  to  whom  this  leave  is  granted  enter 
the  service  at  all  times  of  the  year.  The  expiration  of  the 
twelve  months  of  service,  and  the  beginning  of  the  leave 
period  will,  and  necessarily  must,  depend  on  when  each  per- 
son enters  upon  such  continued  service.  There  is  no  pro- 
vision for  accumulating  this  leave,  it  must  necessarily  be 
taken  or  granted  in  the  year  for  which  it  is  granted  by  law. 

The  foregoing  observations  naturally  lead  up  to  the  first 
question,  which  must  be  decided  in  interpreting  this  statute, 
WTiat  is  the  year  for  which  the  fifteen  days'  leave  is  granted? 

It  necessarily  must  be  the  year  commencing  on  the  day 
when  such  employee  has  served  consecutively   for  twelve 
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months.  The  year  then  mentioned  by  die  statute  is  a  service 
year,  and  not  a  fiscal  or  calendar  year.  Such  employee  is 
entitled  to  fifteen  days'  leave  in  said  year.  The  officer  grant- 
ing it  has  a  discretion  to  grant  it  at  any  time  within  the 
year.  It  follows  that  if  the  above  conclusions  are  correct 
that  the  conclusion  reached  in  15  Comptroller's  Decisions, 
supra^  is  not  correct. 

On  this  reconsideration  I  therefore  hold  that  you  are  au- 
thorized to  allow  the  fifteen  days'  leave  in  each  service  year, 
after  the  first  year  of  continuous  service,  and  at  any  time 
in  such  year,  and  the  decision  in  15  Comptroller's  Decisions, 
supra^  is  modified  accordingly. 


COMPEVSATIOH  VOB  TBANSPOBTATIOH  FTTKNISHEB  OH  OOYSBH- 
XENT  REQXTESTS. 

Wlien  transportation  has  been  furnished  employees  upon  requests 
therefor  issued  by  the  Government,  and  it  subsequently  develops 
that  there  is  no  appropriation  available  for  the  payment  thereof, 
the  railroad  companies  furnishing  such  transportation  can  not  be 
presumed  to  have  known  such  fact,  and  they  are  legally  entitled 
to  compensation  for  the  services  rendered  in  accordance  with 
the  requests. 

DeeiBion  by  ComptroUer  TraeeweU,  December  15,  1909: 

The  Pennsylvania  Company  appealed  December  15,  1909, 
from  the  action  of  the  Auditor  for  the  Treasury  Department 
in  disallowing,  by  settlement  No.  13758  (miscellaneous  set- 
tlements and  claims),  dated  November  27, 1909,  its  claim  for 
transportation  furnished. 

The  transportation  in  question  was  furnished  to  one  H.  D. 
Dill<m,  on  government  requests  for  transportation,  Nos.  4253, 
4254, 4259,  and  4260,  issued  by  the  Treasury  Department. 

It  has  been  held  by  this  office  that  a  transportation  request 
issued  by  the  Government  and  accepted  in  good  faith  by  a 
railroad  company  constitutes  an  agreement  between  the 
parties  and  that  the  company  furnishing  the  transportation 
is  entitled  to  compensation  at  the  rates  available  for  such 
transportation  (6  Comp.  Dec.,  644;  w?.,  936;  8  Comp.  Dec., 
421). 

The  auditor  in  his  settlement  certifies  that  the  amount 
claimed,  to  wit,  $30.95,  is  correct. 
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In  my  decision  of  August  21,  1909,  it  was  held  that  the 
traveling  expenses  of  the  said  Dillon  could  not  be  paid  either 
from  the  appropriation  for  "Inspectors  of  furniture  and 
other  furnishings  for  public  buildings,  1909  "  (he  not  having 
been  appointed  under  the  provisions  thereof),  or  from  the 
appropriation  "Furniture  and  repairs  of  same  for  public 
buildings,  1909." 

The  Pennsylvania  Company  can  not  be  presumed  to  have 
known  that  there  was  no  appropriation  available  to  make 
payment  for  the  service  rendered,  and  having  rendered  the 
service  called  for  on  the  requests,  it  is  entitled  to  compensa- 
tion for  the  same. 

The  action  of  the  auditor  in  disallowing  the  claim  is  re- 
versed and  the  same  is  now  allowed  as  a  legal  claim  to  be  cer- 
tified to  Congress. 


BZ8PO8ITZ0N  07  X0HET8  BECEZTED  7B0X  BOVMKEV  OV 
BE7AITLTIH0  COHTKACTOBS  TO  COVEB  UOM  AHD  DAXAOX. 

WheD  contractors  have  defaulted  and  the  contract  work  is  completed 
under  contracts  with  other  contractors  at  a  cost  greater  than  that 
named  in  the  original  contracts,  and  thereafter  the  boDdsmen 
of  the  defaulting  contractors  pay  the  difference^  xepresoiting  the 
loss  or  damage  sustained  by  the  Government  by  reason  of  the 
default,  the  amounts  so  paid  by  the  bondsmen  are  not  moneys 
received  for  the  use  of  the  United  States  within  the  meanini^  of 
section  8617  of  the  Revised  Statutes*  and  are  not  required  to  b« 
covered  into  the  Treasury  as  misceUaneous  rec^pts. 

Beciiloii  by  ComptroUer  TraoeweU,  Deoember  16,  1900: 

The  Auditor  for  the  War  Department  reported  his  deci- 
sion of  December  9, 1909,  for  approval,  disapproval,  or  mod- 
ification, as  follows: 

^^  In  raising  a  charge  of  $217.20  against  Capt.  Clark  S. 
Smith,  Corps  of  En^eers,  17.  S.  Army,  on  the  oooks  of  the 
Treasury  to  offset  mat  amount  of  the  credit  of  $300.60  on 
said  books  based  on  repay  covering  warrant  No.  7440, 
dated  June  22,  1909,  representing  the  amount  of  loss  and 
damage  sustained  by  the  United  States  on  account  of  the 
failure  of  J.  &  A.  Wynn  to  complete  their  contract,  dated 
June  30,  1905,  and  received  from  their  bondsmen  by  said 
Captain  Smith,  May  24,  1909,  as  shown  by  his  cash  account 
and  his  account  current  for  the  month  of  May^  1909,  and 
credited  to  the  appropriation  '  Improving  Mississippi  River,' 
the  question  arises  as  to  whether  or  not  all  or  a  portion  of 
said  amount  should  not  have  been  covered  into  the  Treasury 
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under  the  provisions  of  section  3617  of  the  Revised  Statutes, 
and,  if  it  ^ould,  what  portion  of  said  amount  ? 

^'Reference  is  made  in  this  connection  to  the  statutory 
provisions  given  in  my  decision  of  October  23,  1909,  which 
is  quoted  in  your  decision  of  October  29,  1909. 

'•  On  May  24,  1909,  Captain  Smith  reported  as  follows  to 
the  president  of  the  Mississippi  River  Commission: 

'*  '(1)  I  have  the  honor  to  report  that  I  have  collected  from 
the  bondsmen  of  J.  &  A.  Wynn  the  sum  of  $217.20,  which 
has  been  deposited  to  the  credit  of  the  Treasurer  of  the 
United  States  for  credit  of  the  appropriation  for  improving 
Mississippi  River  (act  of  March  2,  1907). 

"  *(2)  This  was  the  amount  of  the  loss  and  damage  sus- 
tained by  the  United  States  on  account  of  the  failure  of  J.  & 
A.  Wynn  to  complete  their  contract  of  June  30,  1905,  for 
levee  work,  station  1600-1800,  lower  Yazoo  levee  district, 
annulled  under  authority  of  the  Chief  of  Engineers  dated 
April  13, 1907.  A  report  complying  with  the  requirements  of 
paragraph  286-1,  Chief  of  Engineers,  digest  of  orders  and 
circulars,  was  made  March  9,  and  under  date  of  March  17, 
1909,  the  Chief  of  Engineers  directed  that  a  demand  be  made 
upon  the  contractors  and  their  bondsmen  for  the  amount. 

"'(3)  Recommendation  is  made  that  the  amount  be  re- 
allotted  to  the  lower  Yazoo  district,  to  which  it  properly 
belongs.' 

"  Cta  November  6,  1909,  Captain  Smith  reported  to  this 
office  as  follows : 

" '  The  loss  and  damage  sustained  by  the  United  States 
on  account  of  the  failure  of  J.  &  A.  Wynn  to  complete  their 
contract,  and  received  from  their  bondsmen,  is  shown  in  the 
following  statement : 

Cost  of  completing  the  work  under  a  contract  with  Low- 
rance  Bros.;  9,630  cubic  yards  of  embankment,  at 
36   c«it8    13.466.80 

AH  of  this  work  was  perfonned  under  a  waiver  of  the  time 
Hmit  (E.  D.  file  No.  6572/9),  and  all  expenses  of  inspec- 
tion and  superintendence  ($96.67)  were  t>orne  by  Low- 
rance  Bros.,  having  been  deducted  from  payments  to 
them. 

Ooat  of  work  contemplated  by  the  original  con- 
tract with  J.  &  A.  Wjmn :  9,630  cubic  yards 
of  embankment,  at  26i  cents $2,551.95 

Leas  price  of  796  cubic  yards  of  embankment 
placed  by  original  contractors  before  an- 
nulment of  contract,  but  not  paid  for  (pay- 
ment withheld  by  United  States  under 
paragraph  4  of  contract),  at  26 J  cents 210. 94 

liess  percentages  withheld  by  United  States 
(under   paragraph   4)    when    contract   was 

annulled 486.  71 

3,249.60 

Amount  of  loss  and  damage  sustained  by  United  States 217. 20 

52888*— VOL  16—10 25 
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"  In  view  of  the  foregoing  facts,  I  am  of  the  opinion, 
and  so  decide,  that  the  sum  of  $217.20  received  as  aforesaid 
was  not  money  received  for  the  use  of  the  United  States 
within  the  meaning  of  section  8617  of  the  Revised  Statutes, 
but  was  money  which  the  contractors  and  their  bondsmen 
had  made  available  specifically  for  the  completion  of  the 
work  contracted  for,  in  the  performance  of  which  the  con- 
tractors had  defaulted,  and  therefore  was  not  money  which 
was  required  to  be  covered  into  miscellaneous  receipts." 

The  decision  of  the  auditor  to  the  effect  that  the  sum 
of  $217.20  collected  from  the  sureties  of  the  defaulting  con- 
tractor as  set  forth,  supra^  was  not  money  which  was  re- 
quired to  be  covered  into  the  Treasury  as  miscellaneous  re- 
ceipts is  approved. 


FEES  OF  FIELD  DEPUTY  HAESHALS  FOR  SERYIGE  OF  WARKAHTS 

OF  REMOVAL. 

When  warrants  of  removal  are  legally  issued  and  actually  served  by 
field  deputy  marshals,  they  are  entitled  to  the  fees  prescribed  by 
law  for  the  service  of  warrants,  and  their  right  to  such  fees  Is 
not  defeated  because  of  the  fact  that  the  persons  to  be  removed 
had  not  been  committed  to  jail,  the  service  of  the  warrants  in 
such  cases  being  made  upon  the  persons  to  be  removed  and  trans- 
ported to  another  jurisdiction  rather  than  upon  the  persons  in 
whose  custody  they  may  happen  to  be,  or  the  official  Into  whose 
custody  they  are  to  be  delivered. 

Decision  by  Comptroller  TraeeweU,  December  20,  1909: 

John  W.  Overall,  United  States  marshal  for  the  middle 
district  of  Tennessee,  appealed  December  13,  1909,  from  the 
action  of  the  Auditor  for  the  State  and  other  departments 
in  the  settlement  of  his  account  under  "  Salaries,  fees,  and 
expenses  of  marshals,  United  States  courts ''  for  the  quarter 
ended  December  31,  1908,  wherein  the  auditor,  per  judicial 
certificate  No.  1832,  dated  August  10,  1909,  disallowed  the 
sum  of  $3  in  the  voucher  of  Field  Deputy  T.  G.  Brovm, 
claimed  as  the  deputy's  proportion  of  fees  earned  in  the 
service  of  a  warrant  of  removal  on  Radford  Bird  and 
Charles  Bird,  November  23,  24, 1908. 
The  auditor's  disallowance  is  as  follows: 

"  Orders  of  removal  are  not  served  on  defendants,  but  on 
officials  in  whose  custody  they  are  confined.  As  defendants 
were  not  committed,  and  had  not  been  actually  out  of  cus- 
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tody  of  deputy  after  hearing  before  commissioner,  the  orders 
of  removal  were  not  legally  served  on  anyone.  Disal- 
lowed $3." 

The  facts  in  the  case  show  that  Radford  Bird  and  Charles 
Bird  were  arrested  by  Field  Deputy  Brown  on  November 
22,  1908,  upon  a  warrant  duly  issued  by  the  United  States 
commissioner  residing  at  Nashville,  and  taken  before  said 
commissioner  on  November  23.  The  defendants  were 
charged  with  violating  the  "  postal  laws,"  which  offense  it 
appears  was  alleged  to  have  been  committed  in  the  western 
district  of  Kentucky. 

The  commissioner  upon  the  hearing  ordered  the  defend- 
ants, in  default  of  bail,  to  be  committed  to  jail  to  await  the 
issuance  of  a  warrant  of  removal. 

On  November  23,  Judge  Lurton  at  Nashville  issued  a  writ, 
or  warrant  of  removal,  in  conformity  to  the  provisions  of 
section  1014,  Revised  Statutes,  which  writ  was  directed  to 
the  marshal  or  his  deputy  and  read,  in  part,  as  follows: 

"Now,  therefore,  you  are  hereby  commanded,  that  with 
all  convenient  speed  you  take  the  said  Radford  Bird  and 
Charles  Bird  and  remove  and  convey  them  to  the  western 
district  of  Kentucky,  and  them  safely  deliver  to  the  marshal 
of  the  United  States  for  that  district,  at  Owensboro,  Ken- 
tucky." 

The  deputy  served  the  warrant  of  removal  by  taking  the 
two  prisoners  and  transporting  them  to  Owensboro  and  de- 
livering them  to  the  United  States  marshal  at  that  place,  as 
shown  by  the  return  on  the  writ  and  by  the  receipt  of  the 
marshal  at  Owensboro  acknowledging  the  delivery  of  the 
prisoners  to  him  by  Deputy  Brown  on  November  24,  1908. 

Paragraph  1,  of  section  829,  Revised  Statutes,  the  mar- 
shals' fee  bill,  provides : 

"For  service  of  any  warrant,  attachment,  summons, 
capias,  or  other  writ,  except  execution,  venire,  or  a  summons 
or  subpoena  for  a  witness,  two  dollars  for  each  person  on 
whom  service  is  made." 

When  service  is  made  by  a  field  deputy  marshal  under 
paragraph  1,  supra^  he  is  entitled  to  three-fourths  of  the 
fee  therein  prescribed.  (Sec.  11  of  the  act  of  May  28, 1896, 
29  Stat,  182.) 
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The  facts  show  that  the  warrant  of  removal  was  legally 
issued,  was  placed  in  the  hands  of  the  deputy  and  that  he 
actually  served  same.  It  necessarily  follows  that  he  is 
entitled  to  the  fees  prescribed  by  law,  and  I  do  not  think  his 
right  to  the  fees  charged  by  him  can  be  defeated  because  the 
prisoners  were  not  actually  committed  to  jail  in  Nashville 
at  the  time  the  warrant  of  removal  issued  and  was  served, 
for  I  am  of  opinion  that  a  warrant  of  removal  is  served 
upon  the  person  who  is  removed  and  transported  to  another 
district  rather  than  upon  the  person  in  whose  custody  the 
prisoner  happens  to  be  at  the  time,  or  the  official  into  whose 
custody  he  is  delivered.  In  this  respect  the  warrant  of 
removal  is  somewhat  like  a  warrant  of  commitment  of  which 
Justice  Brown,  in  the  case  of  United  States  v.  Tanner  (147 
U.  S.,  663),  said: 

"  If  a  warrant  of  commitment  can  be  said  to  be  served  at 
all  upon  any  person,  it  is  upon  the  criminal  himself^  who  is 
transported  by  authority  or  such  process,  rather  than  upon 
the  jailor    *    *    *." 

I  do  not  think  there  is  any  virtue  in  the  auditor's  objection 
that  "  the  orders  of  removal  were  not  legally  served  on  any 
one,"  or  his  further  objection,  in  his  letter  of  the  15th  instant, 
that  the  prisoners  "  being  already  in  custody  there  was  no 
necessity  for  service  of  any  writ  on  the  prisoners,"  for  it  is 
patent  the  order  of  removal  was  actually  served  and  that 
upon  each  of  the  prisoners,  and  that  such  service  was  neces- 
sary, being  commanded  by  the  writ  itself,  and  absolutely 
necessary  in  order  to  transport  and  hold  said  prisoners  aft^ 
crossing  the  line  into  the  western  district  of  Kentucky.  If 
not,  by  what  legal  authority  could  the  deputy  hold  these 
prisoners  after  crossing  the  state  line? 

I  am  of  opinion  that  the  fees  claimed  by  the  deputy  were 
legally  earned  and  that  he  was  entitled  to  payment  of  same 
as  made  by  the  marshal. 

The  action  of  the  auditor  is  therefore  reversed  and  a  cer- 
tificate of  differences  for  $3  will  issue  in  favor  of  the  marshal. 


Digitized  by  VjOOQ IC 


PAY  FOR  SUNDAYS  OR   HOLIDAYS.  389 

?AT  TOB  SVKDAYS  OB  HOLIDATS  IHTEByEniNO  BETWEBN  TH£ 
XZFIBATION  OF  LEAVE  OF  ABSENCE  AHB  THE  HEZT  BNS17IN0 
WOBXIHG  DAY. 

Smployees,  who  have  exhausted  their  thirty  days*  annual  leave  and 
have  been  granted  leave  without  pay,  which  leave  expires  on 
Saturday,  and  who  report  on  the  next  ensuing  working  day,  are 
^titled  to  pay  for  the  Sunday  and  a  holiday  intervening  between 
the  day  of  expiration  of  leave  and  the  next  working  day. 

Antstaat  Comptroller  Wtohell  to  the  Secretary  of  the  Havy,  Decem- 
ber 81,  1909: 

You  request  my  decision  of  a  question  stated  in  your  letter 
of  December  18,  1909,  as  follows : 

"A  decision  is  respectfully  requested  as  to  whether  an 
employee  who  has  exhausted  the  thirty  days'  annual  leave 
allowed  by  law  and  is  granted  leave  without  pay  which  ex- 
pires Saturday  and  returns  to  work  the  following  Monday, 
should  be  checked  for  the  intervening  Sunday ;  also  whether 
an  employee  who  has  exhausted  the  thirty  days'  annual  leave 
allowed  by  law  and  is  granted  leave  without  pay,  including 
December  31,  reporting  for  duty  January  3.  should  te 
checked  for  the  intervening  holiday  (New  Year's  Day)  and 
Sunday,  January  2. 

"A  prompt  reply  is  requested." 

The  clerk  who  may  have  been  granted  leave  of  absence 
without  pay  and  reported  for  duty  as  indicated  would  be 
entitled  to  pay  for  the  Sunday  and  holiday  specified.  (35 
MS.  Comp.  Dec,  933.) 


UABIIJTY   OF   COIOIOH   CARRIEBS   FOR   LOSS   OB   BAXAOE   TO 

oooDS  Bimiiro  tbanspobtatioh. 

BUlB  of  lading  expressing  tbe  terms  and  conditions  of  transportation. 
In  the  at>sence  of  fraud  or  mistake,  are  to  be  talcen  as  evidence 
of  the  final  agreement  of  the  parties,  and  by  its  terms  their 
duties  and  liabilities  must  be  determined. 

When  goods  in  the  custody  of  common  carriers  are  lost  or  damaged 
the  prima  facie  presumption  is  that  such  loss  or  damage  Is  due 
to  the  fault  of  the  carriers,  and  the  burden  is  upon  them  to  prove 
that  such  loss  or  damage  was  due  to  causes  for  which  they  are 
not  legally  responsible. 

The  phrase  "  dangers  of  the  sea  "  has  been  judicially  defined  as  "  un- 
avoidable accidents  from  which  common  carriers,  by  the  general 
law,  are  not  excused  unless  they  arise  by  the  acts  of  God." 
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Where  a  bill  of  lading  shows  that  goods  were  received  tn  apparent 
good  order  and  condition  and  were  to  be  delivered  by  the  carrier 
In  like  good  order  and  condition,  "the  dangers  of  the  sea  only 
excepted,"  and  said  goods  are  lost  or  damaged  before  delivery,  no 
evidence  being  produced  to  bring  the  carrier  within  the  exceptions 
named  In  the  bill  of  lading  as  exempting  it  from  liability,  such 
carrier  Is  liable  for  the  loss  or  injury  to  said  goods. 

Decision  by  Assistant  Comptroller  Mitchell,  December  81,  1909: 

Funch,  Edye  &  Co.  appealed  December  10, 1909,  from  set- 
tlement No.  1114i  of  December  8, 1909,  by  the  Auditor  for  the 
Navy  Department,  wherein  disallowance  was  made  of  their 
claim  for  reimbursement  of  $43.96,  deducted  from  their 
freight  bill  on  goods  shipped  from  Brooklyn,  N.  Y.,  to 
Manila,  P.  I.,  on  account  of  damaged  stores. 

The  goods  in  question  were  shipped  under  bills  of  lading 
23  and  27,  dated,  respectively,  August  21  and  29,  1908,  said 
bills  of  lading  being  in  terms  as  follows : 

^'  Received  from  Maj.  Cyrus  S.  Kadford,  assistant  quarter- 
master, U.  S.  Marine  Corps,  on  board  of  the  steamer  Indra- 
wadi  (U.  S.  &  C.  J.  Line),  of  New  York,  N.  Y.,  whereof 
the  undersigned  is  master  or  agent  for  this  present  voyace, 
now  lying  in  the  port  of  Brooklyn,  N.  Y.,  and  bound  for 
Manila,  P.  I.,  the  following  articles  of  public  property  as 
specified  below  (contents  and  value  unknown),  m  apparent 
good  order  and  condition,  to  be  forwarded  to  Manila,  P.  I., 
the  dangers  of  the  sea  only  excepted^  and  there  to  be  de- 
livered m  like  good  order  and  condition  unto  as  marked,  for 
which  I  have  signed  a  bill  of  lading.  Freight  to  be  paid 
on  this  bill  of  lading  by  the  quartermaster,  U.  S.  Marine 
Corps,  at  headquarters,  "tVashington,  D.  C,  and  at  the  rates 
named  below,  and  to  the  order  of  Funch,  Edye  &  Co. 

"  Funch,  Edtb  &  Co." 

The  bills  of  lading  as  accomplished  November  27,  1908, 
bear  the  following  notations  made  by  the  receiving  officer : 

"  Box  16,  saturated  with  oil  and  grease,  17  rubber  coats, 
rendered  worthless. 

"  Box  84,  2  pairs  russet  shoes,  missing. 

"Box  216,  20  packages  of  sal  ammoniac,  wet  and  worth- 
less." 

A  board  of  survey  was  convened  to  ascertain  the  damages 
to  the  goods  and  the  cause  thereof,  and  said  board  found  that 
the  damages  and  shortage  occurred  while  the  goods  were  in 
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the  hands  of  the  carrier.    The  evidence  upon  which  the 
board  made  its  findings  is  in  part  as  follows : 

"  Box  16,  invoiced  to  contain  35  rubber  coats,  No.  2,  con- 
tained 35  rubber  coats,  but  17  of  them  are  rendered  useless 
by  being  saturated  with  oil  or  tar.    Outside  of  box  shows 
that  tar  or  oil  was  spilled  all  over  it. 
"  Box  216,  20  packages  sal  ammoniac,  wet." 

"  John  P.  Hendley, 
"  First  LieuL  U.  S.  Marine  Corps.^^ 

The  evidence  shows  that  the  box  containing  the  shoes  had 
its  side  broken  and  that  two  pairs  of  shoes  were  missing. 

The  first  officer  of  the  steamer  Indrawadi  and  the  inspector 
of  customs  at  Manila  substantiate  this  evidence  as  to  the 
condition  of  the  damaged  goods. 

The  board  of  survey  found  that  the  value,  when  shipped, 
of  the  17  rubber  coats  was  $48.96,  of  the  sal  ammoniac  was 
$1,  and  of  the  two  pairs  of  shoes,  $6.06.  The  coats  were  sold 
at  public  auction  to  the  highest  bidder  for  $6  for  the  lot, 
and  the  sal  ammoniac  was  found  to  be  a  total  loss. 

In  settlement  by  the  Marine  Corps  with  Funch,  Edye  & 
Co.  for  the  carriage  of  the  goods,  the  total  amount  of  dam- 
ages as  found  by  the  board  of  survey — ^that  is  $56.02  ($48.96+ 
$l+$6.06),  less  $6  realized  from  the  sale  of  the  coats — ^was 
deducted  from  the  amount  otherwise  due  said  company. 
(See  voucher  3525,  accounts  of  Col.  T.  C.  Prince  for  third 
quarter,  1909.) 

Claim  for  said  $50.02,  less  $6.06  for  the  shoes  (liability  for 
the  loss  of  the  shoes  being  admitted  by  claimants),  was  filed 
with  the  auditor  and  disallowed  by  him,  as  follows: 

"  From  the  report  of  the  board  of  survey  at  Cavite,  P.  I., 
and  the  evidence  taken  by  said  board  it  appears  that  the 
packa^s  containinc  these  stores  were,  when  received,  covered 
with  oil  and  tar,  which  would  indicate  a  lack  of  due  care  en 
route  on  the  part  of  the  carrier  whose  duty  it  was  to  at  least 
exercise  ordmary  diligence  in  looking  after  the  stores  on 
shipboard,  and  the  fact  that  as  stated  the  vessel  was  loaded 
unaer  the  supervision  of  the  board  of  underwriters  and  had 
received  proper  certificate  of  good  stowage  does  not  in  my 
opinion  relieve  the  vessel  from  such  responsibility.  Neither 
does  it  appear  affirmatively  from  the  evidence  m  the  case 
that  the  articles  in  question  were  damaged  by  the  perils  of 
the  sea." 
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Claimants  do  not  deny  that  the  goods  in  question  were 
damaged  to  the  extent  of  the  deductions,  nor  that  said  dam- 
ages occurred  while  in  their  possession  as  carriers.  They  say, 
however : 

"We  maintain  that  proper  care  was  taken  primarily  in 
having  the  steamer  loaded  under  the  supervision  of  the 
proper  authorities,  and  certainly  whilst  the  damage  did  oc- 
cur, there  is  no  proof  to  show  that  same  was  caused  by  negli- 
gence, instead  tlie  outturn  would  seem  to  indicate  that  the 
damage  was  due  to  stress  of  weather  on  the  voyage." 

The  bills  of  lading  expressing  the  terms  and  conditions  of 
transportation,  in  the  absence  of  fraud  or  mistake,  are  to  be 
taken  as  the  evidence  of  the  final  agreement  of  the  parties, 
and  by  it  their  duties  and  liabilities  must  be  regulated. 
{The  Delaware^  14  Wall.,  579.)  The  bills  of  lading  covering 
the  shipment  of  these  goods  show  that  they  were  received  in 
apparent  good  order  and  condition  and  claimants  undertook 
to  deliver  them  in  like  good  order  and  condition,  "  the  dan- 
gers of  the  sea  alone  excepted." 

This  phrase,  "  dangers  of  the  sea,"  has  been  judicially 
defined.  It  has  been  said  that  "by  dangers  of  the  sea  are 
meant  unavoidable  accidents  from  which  common  carriers, 
by  the  general  law,  are  not  excused  unless  they  arise  by  the 
acts  of  God."     {Dibble  v.  Morgan^  1  AVoods,  406.) 

No  evidence  has  been  presented  by  claimants  to  show  that 
the  damage  was  caused  by  the  act  of  God,  though  they  as- 
sume from  the  fact  that,  as  they  say,  they  have  a  certificate 
of  good  storage,  the  damage  was  due  to  "  stress  of  weather." 

When  goods  in  the  custody  of  a  common  carrier  are  lost 
or  damaged  after  their  reception  and  before  delivery,  the 
prima  facie  presumption  is  that  the  loss  or  injury  is  caused 
by  the  default  of  the  carrier,  and  the  burden  is  upon  him  to 
prove  that  it  arose  from  a  cause  for  which  he  is  not  respon- 
sible. {Robinson  and  otJiers  v.  The  Maggie  J/.,  30  Fed.  Rep., 
092;  The  Samuel  E,  Spring,  29  Fed.  Rep.,  398;  Alden  v. 
Pearson^  3  Gray  (Mass.),  342;  Chicopee  Bank  v.  PhUadel' 
phia  Bank,  8  Wall.,  C50.) 

Claimants  have  not  on  the  evidence  brought  themselves 
within  the  exceptions  named  in  the  bill  of  lading  as  exempt- 
ing them  from  liability  for  the  damages  with  which  they 
have  been  charged. 

The  action  of  the  auditor  is  affirmed. 
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XZPEV8B8  OF  TSAKSFE&  AND  RSBITUAL  07  THE  KXHAIHS  OF 
DECEASED  SOLDIS&S  AND  GI7ILIAN  EKPLOTEES  UPON  THE 
ABANDONIEENT  OF  ULITAET  POSTS. 

Upon  the  abandonment  of  military  posts  the  appropriation  for  the 
^Transportation  of  the  army  and  its  supplies'*  for  the  fiscal 
year  1909  is  not  a vn liable  for  the  payment  of  the  expenses  of 
disinterring,  transferring,  and  reburying  the  remains  of  soldiers 
or  civilian  employees  who  have  been  buried  at  said  abandoned 
po6t& 

]>eeiaio]L  by  Assistant  Comptroller  Mitchell,  December  88»  1909: 

The  Secretary  of  War  appealed  August  31,  1909,  from  so 
much  of  the  action  of  the  Auditor  for  the  War  Department 
in  settlement  No.  8497,  dated  July  29,  1909,  as  disallowed  the 
sum  of  $62  in  the  accounts  of  Maj.  M.  Oray  Zalinski,  quar- 
termaster, U.  S.  Army,  covering  the  period  from  January  1 
to  March  31, 1909.  By  his  voucher  No.  872,  Abstract  B,  Feb- 
ruary, 1909,  Major  Zalinski  paid  $62  to  William  Smalldon 
for  services  rendered  and  materials  furnished  by  him  Feb- 
ruary 7,  1909,  in  disinterring,  reincasing,  and  transferring 
the  remains  of  one  United  States  soldier  and  six  civilians 
from  the  post  cemetery  at  Fort  Foote,  Md.,  to  the  Arlington 
National  Cemetery,  Va.,  for  reburial. 

The  auditor  disallowed  said  item  because: 

^Voucher  372-B.  Disallowed  July  29,  1909.  A.  T. 
1909,  $62. 

"This  voucher  covers  payment  for  services  for  disinter- 
ring, transferring,  and  remcasing  the  remains  of  one  soldier 
and  six  civilians  from  post  cemetery  at  Fort  Foote,  Md.,  to 
Arlington  National  Cemetery,  pavment  being  made  from 
appropriation,  'Transportation  of  the  army  and  its  sup- 
plies, 1909.'  There  appears  to  be  no  provision  of  law  in  said 
appropriation  authorizing  this  expenditure.  (See  Comp. 
Dec,  dated  May  20, 1909.    The  amount  should  be  refunded." 

It  appears  that  the  persons  whose  remains  were  trans- 
ferred consisted  of  one  soldier,  one  ex-soldier,  two  civilian 
employees,  and  three  children  of  soldiers,  all  buried  between 
.  July  13,  1870,  and  June  22,  1875.  Major  Zalinski,  in  sup- 
port of  the  validity  of  the  disbursement,  states,  under  date 
of  June  14,  1909,  that : 

"  This  cemetery  at  Fort  Foote  was  abandoned  and  the  In- 
spector-GeneraPs  Office  recommended  that  the  remains  be 
transferred  to  a  national  cemetery,  where  they  would  have 
perpetual  care,  and  this  recommendation  being  concurred  in 
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by  the  Quartermaster-General,  this  office  was  instructed  to 
do  the  work  at  the  lowest  obtainable  cost,  which  was  done. 

"The  Comptroller's  decision  of  May  20,  1909,  referred  to 
b}'  you,  is  not  a  similar  case  to  the  one  in  question  and  cov- 
ered by  my  voucher  above  referred  to,  for  the  reason  that  the 
five  soldiers  and  four  headstones  taken  from  the  Lakeside 
Cemetery  in  Buffalo,  N.  Y.,  were  removed  from  a  re^lar 
incorporated  cemetery  in  the  city  of  Buffalo,  N.  Y.,  and  had 
been  buried  under  a  regular  contract  in  the  above-mentioned 
cemetery. 

"  These  burials  of  soldiers  and  civilians  at  Fort  Foote  were 
made  by  the  post  employees  and  there  was  no  money  ex- 
pended in  their  original  burial. 

"Further,  this  office  believes  that  the  only  proper  course 
to  have  pursued  in  this  matter  was  to  have  these  remains  re- 
moved as  was  done,  under  proper  orders,  and  to  have  placed 
them  in  a  national  cemetery,  where  they  would  have  per- 
petual care,  rather  than  to  have  left  them  in  abandoned 
S'ound,  where  all  identity  would  soon  be  lost  and  where  the 
ovemment  would  thereby  slight  its  obligations  by  not 
taking  the  proper  care  of  the  remains  of  its  soldiers  and 
others  at  this  post." 

The  Quartermaster-General  of  the  Army  states  August 
30,  1909,  that : 

"  It  has  been  the  practice  for  many  years  past  to  make  re- 
movals in  this  manner  of  all  remains  buried  at  abandoned 
posts  and  of  the  remains  of  soldiers  from  abandoned  private 
and  other  cemeteries,  and  it  is  not  recalled  that  any  of  the 
very  large  numbers  of  accounts  was  disallowed  because  paid 
from  the  appropriation  for  transportation  of  the  army. 

On  September  25,  1909,  this  office  addressed  the  Secretary 
of  War  submitting  certain  questions  with  reference  to  this 
expenditure,  and  on  December  13,  1909,  the  Secretary  of 
War  replied  concurring  in  the  views  expressed  by  the  Quar- 
termaster-General of  the  Army  in  a  report  as  follows: 

"  Referring  to  an  appeal  from  a  disallowance  by  the 
Auditor  for  the  War  Department  in  the  accounts  of  Maj. 
M.  Gray  Zalinski,  quartermaster,  U.  S.  Army,  on  account 
of  the  removal  and  reinterring  of  the  remains  of  soldiers  and 
civilians  from  the  post  cemetery  at  Fort  Foote,  Md.,  to  the 
Arlington  National  Cemetery,  the  Comptroller  of  the  Treas- 
ury has  asked  a  number  of  questions  which  are  stated  below 
with  the  opinions  of  this  office  in  reply : 

"  1.  '  Who  bore  the  expense  of  the  coffin  or  case  in  the 
burial  of  the  soldier  referred  to  above?  * 
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"  So  far  as  shown  by  available  records,  nothing  is  found 
to  indicate  any  direct  expenditure  of  public  funds  in  the 
burial  of  the  soldier.  This  burial  occurred  over  thirty  years 
ago,  and  it  is  presumed  that  the  box  was  made  on  the  post 
reservation  and  the  interment  made  by  the  soldiers  at  the 
post  without  requiring  the  services  of  an  undertaker. 

"  2.  '  What  spcjcific  authority  of  law  is  there  for  this  re- 
moval of  the  bodies  referred  to  ? ' 

"  On  the  abandonment  of  garrisoned  posts  at  which  burials 
have  been  made,  in  accordance  with  the  recognized  policy 
of  the  Government  to  care  for  its  soldier  dead  and  from  a 
sense  of  respect  as  to  all  other  dead,  it  has  been  the  practice 
of  the  Government  to  remove  the  remains  to  other  and  suit- 
able cemeteries,  the  plat  thus  cleared  being  available  for 
other  purposes. 

"  3.  '  what  particular  part  of  the  appropriation  for  army 
transportation  is  considered  by  you  available  for  this  work  ? ' 

"  It  is  considered  that  the  removal  of  remains  from  ceme- 
teries of  abandoned  posts  is  a  transfer  incident  to  the  service 
and  accordingly  payable  from  army  transportation.  There 
has  been  no  segre^tion  so  as  to  have  any  specific  sum  set 
aside  solely  for  this  purpose,  but  it  has  been  the  practice  for 
many  years  to  use  the  funds  of  this  appropriation  for  this 
purpose,  and  until  recently  no  question  has  been  raised  by 
the  accounting  officers  as  to  its  legality. 

"  4.  *  Is  such  appropriation  considered  by  you  available 
for  the  transfer  of  the  bodies  of  the  civilians  as  well  as  the 
soldier  ?  ' 

"  In  various  editions  of  Army  Regulations  authority  is 
given  for  burying  in  post  cemeteries  trie  remains  of  govern- 
ment employees.  This  provision  is  found  in  the  present 
regulations  under  paragraph  496.  Upon  abandonment  of  a 
post  it  has  been  the  practice  to  transfer  the  remains  of  these 
civilians,  unless  claimed  at  the  time  by  their  relatives,  and 
the  appropriation  is  considered  available  for  the  reasons 
above  mentioned. 

"  5.  '  If  the  Government  bore  any  part  of  the  original  ex- 
penses of  the  burial  of  the  civilians,  please  state  what  part 
and  what  authority  of  law  there  was  for  it.' 

"  No  record  has  been  found  of  any  direct  expense  by  the 
Government  in  the  original  interment  of  these  civilians.  It 
is  the  usual  custom  at  such  burials  for  the  work  of  excavat- 
ing the  graves  to  be  done  by  the  post  authorities  with  the 
labor  at  nand  without  employing  outside  assistance.  It  is 
considered,  however,  that  if  any  expense  had  been  incurred 
in  the  interment  of  these  remains  it  would  have  been  justi- 
fied as  a  sanitary  measure." 
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It  would  appear  from  said  communication  that  whatever 
cost  there  was  in  the  original  interment  of  the  soldier  and 
civilians,  referred  to  above,  was  borne,  indirectly  at  least,  by 
the  United  States.  If  such  is  the  case  it  would  seem  that  no 
officer  of  the  Government  was  justified  in  disinterring  and 
transferring  remains  without  some  special  authorization  by 
Congress.  The  account  for  disinterring,  transferring,  etc., 
was  paid  from  the  appropriation  for  army  transportation, 
fiscal  year  1909,  but  I  find  nothing  in  said  appropriation 
which  would  seem  to  contemplate  such  expenditure,  under 
the  circumstances  shown  to  exist.  No  other  appropriation 
has  been  invoked  as  authority  for  the  expenditure;  neither 
has  any  specific  law  been  cited  as  authorizing  it. 

Upon  the  facts  appearing  I  am  of  opinion  that  the  dis- 
bursement in  question  must  be  disallowed  as  not  authorized 
by  law.    (See  in  this  connection  15  Comp.  Dec.,  747.) 

The  action  of  the  auditor  is  affirmed  and  a  certificate  of 
no  differences  will  issue. 


EXPENSES  07  TBAHSVER  AKB  BEBUBIAL  07  THE  REXAIH8  07 

xnrioN  soLBiEBS  tekporabuy  buried  nr  the  tielb. 

Under  the  authority  contained  in  the  joint  resolution  of  Ck)ngrefl8, 
approved  April  13,  1866  (14  Stat.,  353),  it  has  been  the  practice 
to  gather  up  the  remains  of  deceased  Union  soldiers  of  the  civil 
war  from  the  places  in  the  field  where  they  were  temporarily 
buried  and  transfer  the  same  to  national  cemeteries  for  perma- 
nent burial,  and  to  pay  the  expenses  of  such  transfer  and  rebur- 
ial  from  the  annual  appropriations  for  the  "Transportation  of 
the  army  and  its  supplies,**  such  transfer  and  reburial  being  based 
upon  a  specific  law  of  Congress,  the  practice  of  paying  the  ex- 
penses thereof  from  the  appropriation  aforesaid  will  not  be  dis- 
turbed after  prevailing  for  more  than  forty  years. 

Decision  by  Assistant  ComptroUer  HitoheU,  Beoember  83,  1909: 

Maj.  George  G.  Bailey,  quartermaster,  IT.  S.  Army,  ap- 
pealed October  11,  1909,  from  so  much  of  the  action  of  the 
Auditor  for  the  War  Department  in  settlement  No.  8065, 
dated  June  26,  1909,  as  disallowed  the  following  item  in  his 
disbursing  accounts  as  quartermaster : 

"Voucher  216-B,  disallowed  June  26,  1909.     A.  T.  $50. 

"  Voucher  for  disinterring  remains  of  two  unknown  sol- 
diers, boxing  and  transporting  to  the  nearest  railway  sta- 
tion. 
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'^As  there  is  no  appropriation  available  to  pay  for  the  dis- 
interment of  the  remains  of  these  soldiers  and  properly  box- 
ing and  delivering  them  at  the  nearest  railroad  station,  the 
amount  paid  is  disallowed. 

"  The  Comptroller  held  May  20,  1909,  that  there  was  no 
provision  of  law  or  appropriation  under  which  such  an  ex- 
penditure can  be  authorized.  He  said,  in  part:  *  In  the  ab- 
sence of  some  law  specifically  authorizing  it,  I  do  not  think 
that  any  officer  of  the  United  States  had  any  legal  justifica- 
tion for  incurring  any  further  expense  on  account  of  re- 
burial.'  " 

The  payment  represented  by  said  voucher  was: 

^^For  furnishing  all  labor  and  material  required  to  dis- 
inter, properly  box,  and  deliver  to  nearest  railway  station  for 
shipment  to  the  Marietta,  Ga.,  National  Cemetery,  the  re- 
mains of  two  unknown  Union  soldiers,  formerly  buried  near 
Windsor,  S.  C,  for  the  job  complete." 

The  said  voucher  was  paid  March  18,  1909,  from  the  ap- 
propriation made  by  Congress  for  the  transportation  of  the 
army  and  its  supplies,  fiscal  year  1909.  The  facts  in  the 
case  are  specifically  set  forth  in  a  communication  of  Major 
Bailey,  as  follows : 

"The  location  of  the  graves  containing  the  remains  of 
two  Union  soldiers  who  died  and  were  buried  in  1865,  was 
reported  to  the  Quartermaster-General  by  one  G.  G.  Corley 
or^ Windsor,  S.  C.  The  Quartermaster-General,  under  date 
of  December  10, 1908  (No.  244872 J,  directed  that  the  remains 
be  disinterred  and  properly  boxea  and  shipped  to  the  Mari- 
etta, Ga.,  National  Cemeterv  for  reinterment;  and  that  an 
estimate  for  funds  to  cover  the  cost,  $50,  appropriation  army 
transportation  fiscal  year  1909,  be  submitted.  The  estimate 
of  funds  was  approved  by  the  Quartermaster-General  De- 
cember 19,  1908  (No.  244870),  and  in  accordance  therewith 
the  account  for  the  services  stated  at  $50  was  vouchered  and 
paid. 

"From  the  best  obtainable  information  it  appears  that 
these  two  Union  soldiers  had  not  heretofore  been  buried  at 
government  expense.  They  were  buried,  presumably,  by 
meir  fellow-soldiers  where  they  fell  in  battle,  in  a  field  5 
miles  from  town  on  the  private  property  of  S.  H.  Evans. 

"  It  is  thought  that  the  remains  of  these  two  Union  soldiers 
are  entitled  to  burial  in  a  national  cemetery  at  government 
expense,  as  provided  for  in  Army  Regulations,  paragraph 
165,  pa^  34,  1908,  the  Government,  so  far  as  records  show, 
having  incurred  no  expense  in  their  first  interment  in  1865." 
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Under  date  of  the  29th  ultimo  this  office  addressed  the 
Secretary  of  War  as  follows : 

"  There  is  before  this  office  an  appeal  by  Maj.  G.  G.  Bailey, 

Juartermaster,  U.  S.  Army,  from  the  action  of  the  Auditor 
or  the  War  Department  in  disallowing  the  sum  of  $50  in 
his  accounts,  being  the  amount  paid  by  him  on  his  voucher 
No.  216-B,  March,  1909,  to  James  S.  Keel,  for  furnishing 
all  labor  and  material  required  to  disinter,  properly  box,  and 
deliver  to  the  nearest  station  for  shipment  to  the  Marietta, 
Ga.,  National  Cemetery,  the  remains  of  two  unknown  Union 
soldiers  formerly  buried  near  Windsor,  S.  C.  The  payment 
was  made  from  the  appropriation  for  army  transportation. 
It  is  stated  that  the  two  unknown  Union  soldiers  died  and 
were  buried  in  the  year  1865.  The  auditor  disallowed  the 
voucher  because  there  was  in  his  opinion  no  appropriation 
available  for  the  disinterment  of  the  remains  of  these  sol- 
diers, and  properly  boxing  and  delivering  them  at  the  nearest 
railroad  station. 

******* 

"  I  have  the  honor  to  request  to  be  informed  what,  in  your 
opinion,  is — 

"1.  The  specific  authority  of  law  for  the  removal  of  the 
bodies  referred  to. 

"  2.  The  particular  part  of  the  appropriation  for  army 
transportation  which  is  considered  by  you  available  for  this 
work. 

"  3.  The  authority  of  law  for  gathering  up  the  remains  of 
deceased  Union  soldiers  following  the  civil  war,  and  trans- 
ferring them  to  national  cemeteries,  as,  for  instance,  the  Ar- 
lington National  Cemetery,  which  I  understand  was  done. 

"In  this  connection  attention  is  respectfully  invited  to  the 
call  of  this  office  of  September  25,  1909,  for  somewhat  like 
information  in  the  accounts  of  Maj.  M.  Gray  Zalinski,  quar- 
termaster, U.  S.  Army,  in  which  you  noted  an  appeal." 

Under  date  of  the  18th  instant  the  Secretary  of  War  re- 
plied to  said  letter  inviting  attention  to  a  report  of  the 
Quartermaster-General  of  the  Army,  as  follows : 

"  Respectfully  returned  to  the  Secretary  of  War. 

"  Referring  to  an  appeal  from  a  disallowance  by  the  Audi- 
tor for  the  War  Department  in  the  accounts  of  Maj.  G.  G. 
Bailey,  quartermaster  U.  S.  Army,  on  account  of  disinter- 
ring, boxing,  and  delivering  for  diipment  the  remains  of 
two  unknown  Union  soldiers,  the  Comptroller  of  the  Treas- 
ury has  requested  the  opinion  of  the  Secretary  of  War  on  a 
number  of  points,  as  follows : 

" '  1.  The  specific  authority  of  law  for  the  removal  of  the 
bodies  referred  to. 
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"'  2.  The  particular  part  of  the  appropriation  for  army 
transportation  which  is  considered  by  you  available  for  this 
work. 

" '  3.  The  authority  of  law  for  gathering  up  the  remains 
of  deceased  Union  soldiers  following  the  civil  war  and  trans- 
ferring them  to  national  cemeteries,  as  for  instance  the 
Arlington  National  Cemetery,  which  I  undertand  was  done.' 

"  The  opinion  of  this  oflSce  on  the  first  two  questions  was 
expressed  in  a  communication  to  the  Secretary  of  War  on 
the  13th  instant,  where  the  same  questions  were  asked  by 
the  comptroller  in  connection  with  a  disallowance  in  the 
accounts  of  Maj.  M.  G.  Zalinski  on  account  of  the  removal  of 
remains  from  Fort  Foote,  Md. 

"  With  resjject  to  the  third  question  the  answer  is  believed 
to  be  found  in  the  action  of  Congress  in  Joint  Resolution 
Xo.  21,  approved  April  13,  1866,  which  reads  (as  published 
in  the  Digest  of  Military  Laws,  1868,  p.  95)  as  follows: 

"'That  the  Secretary  of  War  be,  and  he  is  hereby,  au- 
thorized and  required  to  take  immediate  measures  to  pre- 
serve from  desecration  the  graves  of  the  soldiers  of  the 
United  States  who  fell  in  battle  or  died  of  disease  in  the 
field  and  in  hospital  during  the  war  of  the  rebellion,  to 
secure  suitable  burial  places  m  which  they  may  be  properly 
interred,  and  to  have  the  grounds  enclosed,  so  that  the  resting 
places  of  the  honored  dead  may  be  kept  sacred  forever.' 

"  In  the  report  of  the  Quartermaster  of  the  Armv  for  the 
fiscal  year  ending  June  30,  1864,  page  21,  the  following 
language  occurs: 

"'Careful  record  of  the  burials  of  soldiers  in  the  cem- 
eteries in  the  neighborhood  of  Washington  have  been  kept. 

" '  The  grounds  near  the  "  Soldiers'  Home,"  north  of  the 
city,  having  been  filled  by  the  burial  of  nearly  8,000  persons, 
by  your  direction  a  portion  of  the  Arlington  estate  has  been 
appropriated  as  a  national  cemetery.  The  grounds  have 
been  carefully  surveyed  and  suitably  laid  out  and  enclosed.' 

"  In  the  report  of  the  Quartermaster-General  for  the  fiscal 
year  ending  June  30,  1871,  page  19,  the  following  language 
IS  used : 

"'The  expenditure  incurred  in  collecting  the  dead  into 
national  cemeteries,  out  of  the  general  appropriations  of  the 
Quartermaster's  Department,  before  Congress  passed  laws 
reco^izing  and  establishing  national  cemeteries,  and  pre- 
scribing the  mode  of  acquiring  possession  and  title  and  of 
inclosing  and  maintaining  them,  was  $2,446,882.94.' 

"It  appears,  therefore,  to  have  alwavs  been  the  custom 
to  remove  and^  transport  remains  of  soldiers  from  regular 
army  appropriations  without  question  by  the  accounting 
officers  until  comparatively  recently." 
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The  answers  to  questions  1  and  2  in  the  communication 
referred  to  in  the  accounts  of  Maj.  M.  Gray  Zalinski  are  as 
follows: 

"So  far  as  shown  by  available  records,  nothing  is  found 
to  indicate  any  direct  expenditure  of  public  funds  in  the 
burial  of  the  soldier.  This  burial  occurred  over  thirty 
years  ago,  and  it  is  presumed  that  the  box  was  made  on  the 
post  reservation  ana  the  interment  made  by  the  soldiers  at 
the  post  without  requiring  the  services  of  an  undartaker. 
******* 

"  It  is  considered  that  the  removal  of  remains  from  ceme- 
teries of  abandoned  posts  is  a  transfer  incident  to  the  service 
and  accordingly  payable  from  army  transportation.  There 
has  been  no  segre^tion  so  as  to  have  any  specific  sum  set 
aside  solely  for  this  purpose,  but  it  has  been  the  practice  for 
many  years  to  use  the  funds  of  this  appropriation  for  this 
purpose,  and,  until  recently,  no  question  has  been  raised  by 
the  accounting  officers  as  to  its  legality." 

It  appears  from  the  above  report  of  the  Quartermaster- 
General  of  the  Army  that  it  has  been  the  practice  of  the 
military  authorities  since  the  passage  of  the  joint  resolution 
of  April  13,  1866  (14  Stat.,  353),  referred  to  and  quoted  by 
the  Quartermaster-General,  to  gather  up  the  remains  of 
deceased  Union  soldiers  of  the  civil  war  from  the  places  in 
the  field  where  they  died  and  were  temporarily  buried,  and 
to  transfer  the  remains  of  such  soldiers  to  a  national  ceme- 
tery for  permanent  burial,  and  to  pay  for  the  expenses 
attending  the  transfer  and  reburial  out  of  the  annual  army 
appropriations.  Such  practice  has  prevailed  since  the  civil 
war,  more  than  forty  years.  It  is  based  upon  a  specific 
law  of  Congress,  and  such  being  the  case  I  am  not  disposed 
to  disturb  it  at  this  late  da}\  To  do  so  would  be  to  deny 
that  the  remains  of  the  few  remaining  dead  Union  soldiers^ 
if  any,  so  buried  may  find  a  permanent  resting  place  in  a 
national  cemetery  and  be  suitably  interred  therein. 

This  case  is  distinguished  from  the  case  arising  in  the 
accounts  of  Maj.  M.  Gray  Zalinski,  quartermaster,  U.  S. 
Army,  decided  by  me  on  the  22d  instant.  In  that  case  the 
facts  were  that  on  the  abandonment  of  the  cemetery  at  Fort 
Foote,  Md.,  the  Quartermaster's  Department  disinterred  the 
remains  of  one  United  States  soldier,  one  discharged  United 
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States  soldier,  two  civilian  employees,  and  three  children  of 
soldiers  buried  there  in  the  period  between  1870  and  1875, 
and  reincased,  transferred,  and  buried  them  in  the  Arlingt(Ni 
National  Cemetery  at  an  expense  of  $62,  which  was  paid  by 
Major  Zalinski,  quartermaster,  U.  S.  Army,  from  the  appro- 
priation  "Transportation  of  the  army  and  its  supplies, 
1909.^'  In  that  decision  it  was  held  that  said  appropriation 
was  not  available  for  the  payment  of  said  expenses.  In  that 
case  there  was  no  law  to  interpret  except  the  mere  appropria- 
tion. 

In  the  present  case  the  joint  resolution  approved  April  13, 
1866, 9UfTa^  authorized  and  required  the  Secretary  of  War  to 
take  measures  to  preserve  from  desecration  the  graves  of  the 
soldiers  of  the  United  States  who  fell  in  battle  or  died  of 
disease  in  the  field  and  in  hospital  during  the  war  of  the 
rebellion,  and  to  secure  suitable  burial  places  in  which  they 
may  be  properly  interred,  and  to  have  the  grounds  inclosed 
so  that  the  resting  places  of  these  honcMred  dead  may  be  kept 
sacred  forever.  Under  this  statute  the  remains  of  these  sol- 
diers have  been  gathered  into  the  various  national  cemeteries 
and  the  expenses  of  executing  this  law  have  been  paid  from 
the  appropriation  "  Transportation  of  the  army  and  its  sup- 
plies," made  from  year  to  year. 

I  am  of  opinion  that  this  practice  for  more  than  forty 
years  in  carrying  out  the  joint  resolution  of  April  13,  1866, 
^wpra^  should  not  now  be  disturbed,  and  the  action  of  the 
auditor  in  making  the  above  disallowance  is  overruled  and, 
on  revision,  the  said  sum  of  fifty  dollars  ($50)  will  be  passed 
to  the  credit  of  the  appellant. 

A  certificate  of  differences  is  issued  accordingly. 


LEAVES  07  ABSENCE  TO  AHHTTAL  EXPLOYEES  WHO  HAVE  BEEN 
BESIGVATEI)  AS  FEB  DIEX  EXPLOYEES  DTTBDrG  THE  SAKE 
CALEVBAB  TEAB. 

Where  employees  of  the  clerical,  drafting,  inspection,  and  messenger 
forces  lit  navy-yards  and  naval  stations  and  other  stationfii,  and 
<tfBoefl  under  the  Navy  Department  served  as  annual  employees 
a  part  of  a  calendar  year  and  as  per  diem  employees,  nnder  tJio 
provlsi<Mi8  of  the  act  of  March  3  1909  (35  Stat,  754),  for  the 
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balance  of  the  same  year,  without  break  in  service,  snch  employ- 
ees are  entitled,  if  applied  for  within  the  year  of  continuous 
service,  to  the  proportion  of  the  leave  earned  in  each  of  the  pe- 
riods wherein  they  are  designated  as  annual  or  per  diem 
employees. 

Comptroller  Traoewell  to  the  Secretary  of  the  Havy,  December  23,  1909: 
I  am  in  receipt  of  your  letter  of  the  loth  instant,  which 
reads : 

"  Referring  to  your  decision  of  September  10,  1909,  as  to 
the  amount  of  leave  with  pay  that  maj  be  granted  per  diem 
employees  of  the  clerical,  drafting,  inspection,  and  mes- 
senger force  at  navy -yards  and  navS  stations  for  the  period 
July  1  to  December  31,  1909,  who  were  paid  a  per  annum 
rate  of  compensation  from  January  1  to  June  30, 1909,  and  a 
per  diem  rate  of  compensation  from  and  including  July  1, 
1909,  the  department  respectfully  requests  to  be  advisea  if, 
under  the  terms  of  said  decision,  such  employees  are  entitled 
during  the  last  six  months  of  the  current  calendar  year  to 
the  accrued  leave  earned  while  on  a  per  annum  basis  but 
which  was  not  taken  prior  to  July  1,  1909.  As  it  is  discre- 
tionary with  the  heads  of  departments  to  grant  leave  at  the 
time  when  it  can  best  be  allowed  without  detriment  to  the 
service,  in  the  opinion  of  the  department  to  limit  employees 
who  occupied  a  per  annum  position  from  January  1  to  June 
30,  1909,  and  a  per  diem  position  from  July  1,  1909,  to 
seven  and  one-halt  days  for  the  last  half  of  the  current  year 
would  unjustly  deprive  them  of  accrued  leave  earned  in  the 
first  part  of  the  year  but  which  could  not  be  granted  owing  to 
the  necessities  of  the  service." 

Prior  to  the  passage  of  the  act  of  March  3,  1909  (35  Stat, 
754),  which  reads: 

"  That  hereafter  the  rates  of  pay  of  the  clerical,  drafting, 
inspection,  and  messenger  force  at  navy-yards  and  naval  sta- 
tions and  other  stations  and  offices  under  the  Navy  Depart- 
ment shall  be  paid  from  lump  appropriations  and  shall  be 
fixed  by  the  Secretary  of  the  Navy  on  a  per  annum  or  per 
diem  basis  as  he  may  elect;  that  the  number  may  be  in- 
creased or  decreased  at  his  option,  and  shall  be  distributed 
at  the  various  navy-yards  and  naval  stations  by  the  Secre- 
tary of  the  Navy  to  meet  the  needs  of  the  naval  service,  and 
that  such  per  diem  employees  maj'^  hereafter,  in  the  discre- 
tion of  the  Secretary  of  the  Navy,  be  granted  leave  of  absence 
not  to  exceed  fifteen  days  in  any  one  year,  which  leave  may, 
in  exceptional  and  meritorious  cases,  where  such  an  employee 
is  ill,  be  extended,  in  the  discretion  of  the  Secretary  of  the 
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Navy,  not  to  exceed  fifteen  days  additional  to  any  one 
year,    *     *    *." 

and  which  gives  the  present  leave  status  of  the  class  of 
persons  about  whom  you  inquire,  such  persons  were  entitled 
to  thirty  days  annual  and  thirty  days  sick  leave.  This 
leave,  as  the  law  stood  prior  to  the  passage  of  the  act,  supra^ 
could  all  have  been  granted  in  the  first  six  calendar  months 
of  a  year,  but  by  regulation  the  annual  part  of  the  leave 
might  be  granted  fifteen  days  in  the  first  six  months  in  the 
calendar  year  and  the  full  thirty  days  leave  after  the  ex- 
piration of  the  first  six  months. 

By  the  act  of  March  3,  supra^  the  leave  of  the  persons  in- 
quired about  when  put  on  a  per  diem  basis  is  restricted  to 
fifteen  days  annual  leave,  and  may  be  extended  fifteen  days 
on  account  of  sickness  happening  in  the  leave  year. 

The  exact  question  submitted,  as  I  understand  it,  is  what 
leave  you  are  authorized  to  grant  the  class  of  persons  covered 
by  the  act  of  March  3,  1909,  supra^  in  the  present  calendar 
year  who  served  as  annual  employees  a  part  of  the  present 
calendar  year,  and  as  per  diem  employees  the  balance  or 
latter  part  of  the  calendar  year,  without  break  in  service. 
The  question  is  can  you  take  into  consideration  any  pro  rata 
leave  earned  and  not  taken  by  such  employees,  when  em- 
ployed as  annual  employees,  when  called  upon  at  this  time 
to  grant  to  them  all  leave  due  them  for  the  present  calendar 
year.  It  would  result  in  a  hardship  where  the  service  is 
continuous  and  in  the  same  position  to  hold  that  such  mere 
change  in  designation  as  to  pay  should  be  so  construed  as 
to  deprive  such  employees,  if  applied  for  within  the  year 
of  continuous  service,  of  the  proportion  of  the  pro  rata 
leave  earned  by  them  in  each  of  such  designations.  I  find 
no  rule  of  statutory  construction  demanding  such  a  con- 
struction. The  statutes  in  question  are  beneficial,  and  should 
be  given  beneficial  and  not  nonbeneficial  constructions. 

It  is  not  entirely  clear  that  a  different  rule  is  not  indi- 
cated in  my  decision  of  September  10,  1909,  referred  to  in 
your  letter,  and  if  such  rule  is  indicated  it  is  so  modified  as 
to  come  within  the  doctrine  herein  expressed. 
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BETEBKIVATIOH  07  FROFE&  RATES  OH  IJirCLAIlKSB  000D8 
STORED  IN  BONDED  WAREHOUSES. 

Under  section  2005  of  the  Revised  Statutes,  the  owners  of  bonded 
warehouses  are  entitled  to  the  regular  storage  rates  for  unclaimed 
goods  In  force  at  the  ports  where  such  warehouses  are  located, 
even  though  such  rates  are  In  excess  of  the  regular  rates  charged 
by  free  warehouses  at  the  same  ports. 

8uch  rates  not  being  absolutely  fixed  and  stationary,  but  fluctuating 
from  time  to  time,  the  determination  of  the  correct  rates,  during 
the  period  In  which  the  goods  are  stored,  should  be  based  upon 
the  representation  and  recommendation  of  the  collector  of  cus- 
toms, or  other  proper  officer,  at  the  port  where  the  particular 
warehouse  is  located. 

Decision  by  Comptroller  Traeewell,  December  28,  1800: 

W.  B.  Sanford,  proprietor  of  the  Vallejo  Street  Bonded 
and  Free  Warehouses,  San  Francisco,  CaL,  appealed  De- 
cember 6,  1909,  from  the  settlement  of  thei  Auditor  for  the 
Treasury  Department,  per  certificate  No.  2350  of  November 
15,  1909,  wherein  the  claim  for  $1,025  for  additional  storage 
on  unclaimed  merchandise  was  disallowed. 

The  material  facts  in  the  case  appear  as  follows : 
A  certain  consignment  of  goods,  consisting  of  205  cases,  ar- 
rived at  the  port  of  San  Francisco,  upon  which  entry  was 
not  made.  The  goods  were  thereupon  placed  in  the  ware- 
house of  the  claimant  on  January  14,  1908,  and  remained 
therein  for  nineteen  months,  when  they  were  sold  at  public 
auction  as  unclaimed  goods  in  accordance  with  law.  From 
the  proceeds  of  said  sale  the  claimant  was  paid  $973.75  as 
storage  at  the  rate  of  25  cents  per  package  per  month.  He 
claimed  storage  in  the  amount  of  $1,988.75  on  said  goods. 

The  surplus  arising  from  the  sale  of  said  goods  was  de- 
posited in  the  Treasury  August  31,  1909,  by  certificate  of 
deposit  No.  203. 

The  auditor  disallowed  claim  for  additional  storage  on 
the  ground  that  the  payment  of  $973.75,  as  set  forth  above, 
was  all  that  was  due  for  the  storage  of  the  merchandise  in 
question  at  the  regular  rate  charged  for  storage  at  the  port 
of  San  Francisco. 

The  goods  in  question  were  stored  in  a  private  bcmded 
warehouse. 
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Section  2965  Revised  Statutes  provides : 

'^  Unclaimed  merchandise  required  by  existing  laws  to  be 
taken  possession  of  by  collectors  of  the  customs  may  be  stored 
in  any  public  warenouse  owned  or  leased  by  the  United 
States,  or  in  any  private  bonded  warehouse  authorized  by 
this  title,  and  all  charges  for  storage,  labor,  and  other  ex- 
penses accruing  on  any  such  merchandise,  not  to  exceed  in 
any  case  the  regular  rates  for  such  objects  at  the  port  in 

3uestion,  must  he  paid  before  the  delivery  of  the  soods  on 
ue  entry  thereof  by  the  claimant  or  owner,  or  if  sold  as  un- 
claimed goods,  to  irealize  the  import  duties,  the  charges  shall 
be  paid  by  the  collector  out  of  the  proceeds  of  the  sale  thereof 
before  paying  such  proceeds  into  the  Treasury  as  required 
by  existing  laws." 

If  the  amount  paid  the  claimant  represented  the  regular 
rates  for  storage  then  it  is  plain  all  has  been  paid  for  storage 
that  he  is  entitled  to  under  the  above  statute.  On  the  other 
hand,  if  the  rate  paid  was  lass  than  the  regular  rate  at  the 
port  of  San  Francisco,  the  claimant  was  entitled  to  recover 
the  difference. 

I  am  advised  by  the  collector  at  said  port  that  25  cents 
per  package  per  month  is  the  free  warehouse  rat&  in  San 
Francisco,  but  that  the  rates  on  goods  stored  in  bonded  ware- 
houses is  largely  in  excess  of  the  free  warehouse  charge,  and 
that  he  determined  that  36  cents  per  package  per  month  was 
the  regular  bonded  warehouse  rate  for  such  packages  during 
the  period  in  which  the  goods  were  stored.  He  further  ad- 
vises that  the  rates  are  not  absolutely  fixed  and  stationary, 
but  fluctuate  from  time  to  time  for  certain  reasons. 

Acting  upon  the  representations  and  recommendation  of 
the  collector  of  customs  as  to  the  correct  rate  to  charge,  I 
am  of  the  opinion  that  the  claimant  is  entitled  to  recover 
additional  storage  in  the  sum  of  10  cents  per  package  per 
month,  or  $889.50. 

The  auditor's  settlemmt  is  revised  in  accordance  with  the 
foregoing  and  a  certificate  of  difference  will  accordingly 
issue. 
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FEES  AND  XZLSAGE  OF  BEFIITY  KAKSHALS  FOB  AULBSTXVa 
OFFICERS  OF  CORFORATIOHS  UrDICTSD  UlTDSll  THE  « PUKE- 
FOOD  ACT." 

In  prosecutions  under  the  act  of  June  30, 1906  (34  Stat^  768),  known 
as  the  "pure-food  act,"  where  indictments  are  found  against 
corporations  and  the  proper  writs  are  issued  for  the  arrest  of 
the  defendant  corporations,  such  writs  are  legally  executed  by 
the  arrest  and  bringing  into  court  of  the  proper  corporation  offi- 
cers,  and  the  deputy  marshals  serving  such  writs  are  entitled  to 
their  fees  for  such  service  and  to  mileage  for  the  transportation 
of  themselves  and  their  prisoners. 

Comptroller  Traeewell  to  Frank  B.  Clark,  United  States  marshal,  De- 
cember S8,  1909: 

I  am  in  receipt  of  your  letter  of  the  20th  instant  as 
follows : 

"At  a  recent  session  of  the  federal  grand  jury  at  Daven- 
port, Iowa,  indictments  were  returned  against  Clinton  Sugar 
Kefining  Company,  of  Clinton,  Iowa,  and  Muscatine  French 
Cheese  Company,  of  Muscatine,  Iowa,  for  violations  of  the 
pure-food  law.  A  capias  was  issued  in  each  case,  directing 
the  marshal  to  bring  into  court  the  defendant  corporation^ 
Field  def)uty  United  States  marshal  Matteson,  of  Daven- 
port, Iowa,  executed  same  by  serving  on  Frank  Peckham, 
secretary  and  treasurer  of  Clinton  Sugar  Refining  Company, 
at  Clinton,  and  on  P.  A.  Schmit,  secretary  and  treasurer  of 
Muscatine  French  Cheese  Company,  at  Wilton,  and  trans- 
porting both  Peckham  and  Schmit  to  court  at  Davenport. 
Thev  entered  pleas  of  guilty  and  were  fined  by  the  court. 
Under  these  circumstances,  is  the  deputy  entitled  to  receive, 
and  am  I  authorized  to  pay,  6  cents  per  mile  going  to  serve, 
$2  for  service  of  the  writ,  and  10  cents  per  mile  for  trans- 
porting self  and  prisoner?  Please  answer  as  early  as  pos- 
sible, that  the  proper  charge  may  appear  in  this  quarter's 
account 

It  is  noticed  that  section  2  of  the  act  of  June  30,  1906 
(84  Stat,  768),  known  as  the  "  pure-food  act,"  provides  that 
"  any  person  "  who  violates  said  law  shall  be  guilty  of  a  mis- 
demeanor "  and  for  such  offense  be  fined  not  exceeding  $200 
for  the  first  offense,  and  upon  conviction  of  each  subsequent 
offense  not  exceeding  $300  or  be  imprisoned  not  exceeding 
one  year,  or  both,  in  the  discretion  of  the  court." 
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Section  5  of  the  said  act  provides  that  the  district  attorney 
shall  cause  appropriate  proceedings  to  be  commenced  and 
prosecuted  in  the  proper  courts  of  the  United  States  for  the 
enforcement  of  the  penalties  prescribed  by  the  act. 

Section  12  of  this  act  (p.  772)  provides  that  the  word 
"  person  "  as  used  in  the  act  shall  include  "  corporations,"" 
and  further  provides  that: 

"  When  construing  and  enforcing  the  provisions  of  this 
act,  the  act,  omission,  or  failure  of  any  officer,  agent,  or  other 
person  acting  for  or  employed  by  any  corporation,  company, 
society,  or  association,  within  the  scope  of  his  employment 
or  office,  shall  in  every  case  be  also  deemed  to  be  the  act, 
omission,  or  failure  oi  such  corporation,  company,  society, 
or  association  as  well  as  that  of  the  yersonP 

It  appears  from  the  above  that  prosecutions  for  violations 
of  this  act  should  conform  generally  to  the  usual  procedure 
in  criminal  cases  (except  that  corporation  officers  are  appar- 
ently made  responsible  to  a  degree  for  the  criminal  acts  of 
the  corporation),  and  that  process  legally  issued  in  such  cases 
for  the  apprehension  of  offenders  should  be  served  by  the 
marshal  or  his  deputies,  for  which  service  they  should  be 
paid  the  customary  fees  or  expenses,  as  provided  by  law 
and  in  the  ordinary  way. 

I  am  of  opinion  that  in  each  of  the  cases  mentioned  by 
you  the  capias  directing  the  marshal  to  arrest  and  bring  into 
court  the  defendant  corporation  was  legally  issued,  also  that 
the  writ  was  properly  executed  by  the  arrest  of  the  responsi- 
ble corporation  officer  named  and  by  taking  him  into  court, 
especially  so  in  view  of  the  fact  that  such  officer  or  prisoner 
upon  his  arraignment  plead  guilty  and  was  fined  by  the 
court 

You  are  advised  therefore  that  you  are  authorized  to  pay 
Field  Deputy  Matteson,  who  served  the  writs  and  trans- 
ported the  defendants,  his  proportionate  share  (three- 
fourths)  of  the  mileage  and  fees  earned,  as  indicated  by 
you.  Your  attention  is  also  invited  to  paragraphs  414^-417, 
512  of  the  Attorney-General's  "  Instructions  to  United 
States  Marshals." 
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Vntier  a  cootzBCt  frnpcrfng  upon  tbe  cootnctor  tbe  obligation  of  fur- 
nittiiog  an  uMUwial  and  labor  and  completing  die  entire  work  tor 
whldi  be  waa  to  be  paid  an  entire  conaidetatlon,  in  wiiicii  con- 
tract ttiere  waa  a  pinvferion  fior  lajing  certain  water  main  l^e- 
iween  two  pointa  located  on  tlie  plana,  tlie  apecillcatioiia  calling 
for  **  about  000  feetT  and  tbe  *  !oeprint  lowing  706  feet,  wbile 
tbe  actual  ground  meaanremcnt  was  714  feeC  mcb  contractor 
la  not  entitled  to  compenaation  for  tiie  114  feet  In  exceaa  of  tbe 
estimated  nomber  of  feet  contained  In  tbe  speclllGation& 

Tbe  contractor,  under  aodli  drcnmatancea,  la  cbaigcable  witb  knowl- 
edge tbat  tbe  wmk  required  was  between  Hxed  and  visible  points, 
and  tliese  points,  not  tlie  distance  between  tliem  as  stated  in  tlie 
specifications  or  blueprints,  are  controlling. 

Asfistaat  Coavtroller  Ktebell  to  Capt.  F.  A.  Oraat,  qaartermaster, 
IF.  8.  Army,  December  29,  1909: 

I  am  in  receipt  of  your  commimication  dated  December  T, 
1009,  submitting  for  decision  the  question  of  payment  of  a 
voucher  for  $142.50  in  favor  of  Laurence  J.  Rice,  of  New 
York,  for  furnishing  and  laying  114  feet  of  water  pipe  at 
Governors  Island,  New  York.  The  papers  submitted  set 
forth  the  facts  from  which  the  question  arises.  From  them 
it  appears  that  a  contract  dated  June  22,  1909,  was  entered 
into  between  Capt.  F.  A.  Grant,  quartermaster,  U.  S.  Army, 
for  the  United  States,  party  of  the  first  part,  and  said 
Laurence  J.  Rice,  party  of  the  second  part,  by  which  it  was 
covenanted  and  agreed  to  and  with  each  other,  among  other 
things,  as  follows: 

"Article  1.  That  the  said  party  of  the  second  part  shall 
furnish  all  material  and  labor,  do  all  the  work  of  construct- 
ing shelter,  installing  fire  pump  and  extension  of  salt-water 
mains  at  Governors  Island,  New  York  Harbor,  in  accord- 
ance with  plan  and  specifications  which  are  hereto  annexed, 
incorporated  into  and  made  a  part  of  this  agreement,  *  *  *. 
*  *  ♦  ♦  • 

"Article  4.  That  work  on  this  contract  shall  commence  on 
or  before  the  29th  day  of  June,  1909,  shall  be  carried  forward 
with  reasonable  dispatch,  and  be  completed  on  or  before  the 
29th  day  of  October,  1909. 

"Article  5.  That  for  and  in  consideration  of  the  faithful 
performance  of  the  stipulations  of  this  agreement  the  party 
of  the  second  part  shall  be  paid  at  the  office  of  the  quarter- 
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master  at  Governors  Island,  New  York  Harbor,  as  follows: 
For  the  entire  job,  the  total  sum  of  $6,921,  which  is  subject, 
however,  to  such  aecrease  or  increase  as  may  be  found  neces- 
sary under  the  stipulations  of  this  agreement  for  the  omis- 
sion or  addition  of  work  at  unit  prices    *    *    *." 

The  specifications,  so  far  as  material,  contain  the  following 
provisions : 

"  6.  Where  no  figures  or  memoranda  are  given,  the  draw- 
ings shall  be  accurately  followed  according  to  scale.  In  any 
case  of  discrepancv  in  the  fibres  or  drawings,  the  matter 
shall  be  immeaiately  submitted  to  the  officer  in  charj^e,  with- 
out whose  decision  said  discrepancy  shall  not  be  adjusted  by 
the  contractor  save  only  at  his  own  risk;  and  in  the  settle- 
ment of  any  complication  arising  from  such  adjustment  the 
contractor  axall  bear  all  extra  expfense  involved.  In  cases  of 
difference  between  drawings  and  specifications  the  require- 
ments of  the  specifications  shall  govern.  Where  aetail 
drawings  are  furnished  they  will  govern  in  so  far  as  regards 
methods  of  construction  not  described  or  made  clear  by 
specifications.  All  drawing  on  a  scale  of  three-quarters  of 
an  inch  to  one  foot  or  larger  will  be  considered  detail 
drawings. 

*  *  *  *  ♦ 

"  8.  The  contractor  must  lay  out  his  own  work,  and  will 
be  responsible  for  measurements;  he  must  exercise  proper 
caution  and  care  to  verify  the  figures  before  laying  out  the 
work,  and  will  be  responsible  for  any  errors  therein  that 
otherwise  might  have  been  avoided.  He  shall  promptly 
inform  the  officer  in  charge  of  any  errors  or  discrepancies 
he  may  discover  in  the  plans  and  specifications,  in  order  that 
the  proper  corrections  may  be  made  and  understood   *    ♦    *. 

*  *  «  «  « 

"  22.  Extras.'^'So  charge  for  extra  work  will  be  allowed 
unless  the  same  has  been  ordered  in  writing  by  the  officer  in 
charge,  the  price  stated  in  the  order,  and  accepted  by  the 
contractor    ♦    *     ♦. 

*  «  «  *  ♦ 

"  59.  Description. — ^The  work  covered  by  these  specifica- 
tions consists  in  furnishing  and  installing  complete,  ready 
for  operation,  with  all  electrical  and  suction  and  discharge 
pipes,  one  4rstage  direct-connected  centrifugal  pump  with  a 
capacity  of  750  gallons  per  minute  afi^ainst  a  total  dvnamic 
head  of  400  feet,  mduding  suction  discharge  and  n'iction 
heads,  and  the  &rnkhing  and  laying  about  600  feet  of  6-inch 
cast-iron  water  l^pe  to  complete  the  circuit  of  the  present 
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salt-water   main    and    furnishing   and    installing   two   fire 
hydrants    *     ♦     *. 

*  '  «  *  «  « 

"74.  Water  mains, — Furnish  and  lay  about  600  feet  of 
6-inch  cast-iron  water  main,  weighing  420  pounds  per  length 
of  12  feet,  to  complete  the  circuit  of  water  mains,  and  two 
fire  hydrants  with  all  bends  and  branches,  etc.,  required  to 
connect  same. 

«  «  *  «  * 

''  83.  *  *  *  Connections  to  the  various  branches  and 
fire  hydrants  shall  be  made  w^ith  T  branches  inserted  in  the 
lines  at  the  proper  points,    *    *     *. 

*  *  *  ♦  ♦ 

"92.  Fire  hydrants. — Hydrants  will  be  furnished  and  set 
up  by  the  contractor  at  points  shown  on  the  plan    *     *     *.'* 

It  appears  that  the  water-main  pipes  to  be  furnished  and 
laid  mentioned  in  paragraphs  59  and  74  of  the  specifications 
as  being  "  about  600  feet,"  and  which  are  shown  on  the  blue- 
print to  be  705  feet,  required  714  feet  to  complete  circuit  of 
water  mains. 

In  your  communication  you  say  : 

"A  thorough  investigation  of  the  case  shows  that  there  was 
evidently  a  mistake  made  in  inserting  '  about  600  feet.'  The 
blueprint  shows  705  feet,  while  the  actual  ^ound  measure- 
ment gives  714  feet,  and  required  the  additional  114  feet  to 
complete  the  main;  which  has  been  furnished  and  laid  by 
Mr.  Rice." 

The  voucher  is  for  furnishing  and  laying  said  114  feet  of 
6-inch  cast-iron  pipe  in  connection  with  said  salt-water 
mains  at  $1.25  per  foot,  $142.50,  and  the  question  presented 
is  whether  upon  the  facts  stated  you  are  ai!ithorized  to  pay 
the  same. 

The  contract  imposed  upon  the  contractor  the  obligation 
of  furnishing  all  material  and  labor  and  completing  the 
"  entire  job,"  for  which  he  was  to  be  paid  an  entire  consid- 
eration. The  contractor  was  not  to  be  paid  by  the  foot  for 
the  6-inch  cast-iron  water  main,  to  complete  the  circuit  of 
water  mains,  but  he  agreed  to  put  in  said  water  pipe  to  com- 
plete the  circuit,  and  he  knew  and  was  bound  to  know  from 
the  specifications,  blueprints,  and  an  examination  of  the 
ground  that  the  water  pipe  which  was  required  to  be  laid 
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was  the  distance  between  two  marked,  definite,  and  visible 
points,  whether  such  distance  was  500,  705,  or  714  feet.  It 
is  easy  to  err  in  making  measurements,  but  where  two  points 
are  marked,  definite  and  visible,  and  was  a  matter  about 
which  the  parties  to  the  contract  could  not  be  mistaken,  the 
points  and  not  the  distance  between  them  as  stated  in  the 
specifications  or  shown  on  the  blueprints  control.  If  the 
distance  between  the  two  points  had  been  114  feet  less  than 
the  distance  as  stated  in  the  specifications  or  shown  on  the 
blueprint,  such  error  in  the  specifications  or  blueprint  would 
not  have  been  a  good  ground  of  complaint  on  the  part 
of  the  Government,  and  the  contractor  would  have  been 
entitled  to  be  paid  the  entire  consideration  stipulated  in  the 
contract  for  the  entire  job.  In  either  case,  on  completing 
the  work,  the  contractor  would  have  done  all  he  agreed  to 
do  and  would  have  been  entitled  to  be  paid  the  entire  consid- 
eration, for  the  reason  that  he  had  furnished  all  material  and 
labor  and  completed  the  entire  job  for  which  the  considera- 
tion was  to  be  paid.  In  other  words,  in  this  case  I  think  the 
Government  got  no  more  than  what  was  called  for  by  the 
contract,  viz:  the  completion  of  the  entire  job,  and  I  also 
think  the  contractor  did  no  more  than  what  he  was  required 
to  do  under  his  contract.  I  have  to  advise,  therefore,  that 
you  are  not  authorized  to  pay  said  claim. 


EXPXV8SS    or    OOVEBNMEHT    OPTICERS    OR    EXPLOYEES    AT- 
TEHSnrO  AS  WITHESSES  BE70KE  THE  FKOFER  OFFICERS  OR 

coimTs. 

In  order  to  relieve  the  appropriation  "  Fees  of  witnesses,  United 
States  courts,"  from  the  payment  of  the  expenses  of  officers, 
employees*  or  agents  of  the  Government  while  in  attendance  as 
witnesses,  two  things  must  concur:  First ^  It  must  be  the  official 
duty  of  such  officers,  employees,  or  agents,  who  are  called  as  wit- 
nesses before  a  commissioner,  grand  jury,  or  court,  to  investigate 
the  facts  upon  which  the  proceedings  are  based,  and  to  appear  in 
their  official  capacity  to  testify  as  to  the  facts  so  acquired,  and 
secofMf,  there  must  be  an  appropriation  controlled  by  that  particu- 
lar department  of  the  Government,  under  which  such  officers, 
employees,  or  agents  are  serving,  applicable  to  the  payment  of 
such  expenses. 
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Where  it  appears  tbat,  in  a  case  wherein  the  sarreyor-geDeral  of  the 
Territory  of  Arizona  and  the  register  of  the  land  ofllce  at  Phoenix, 
Ariz.,  have  heen  subpoenaed  as  witnesses,  neither  of  the  above 
conditions  exist,  the  proper  expenses  are  payable  from  the  appro- 
priation **  Fees  of  witnesses,  United  States  courts.'* 

Comptroller  Tracewell  to  C.  A.  Orerloek,  United  States  nanhal,  Deeem- 
her  80,  1909: 

I  am  in  receipt  of  your  letter  of  the  18th  instant  as  fol- 
lows: 

"  I  have  the  honor  to  inclose  herewith  two  claims.  One 
of  F.  S.  Ingalls  in  the  sum  of  $25.40,  and  the  other  of  T.  H. 
Parker  in  the  sum  of  $16.40,  both  being  claims  for  expenses 
incurred  while  in  attendance  upon  United  States  district 
court  at  Prescott,  Ariz.,  as  witnesses. 

^'  This  is  a  civil  case  brought  by  the  United  States  a^inst 
the  Grand  Canyon  Lime  and  Cement  Company  for  timber 
trespass,  and  the  amount  involved  is  about  $38,000. 

"The  case  originated  in  the  General  Land  Office  at  Wash- 
ington, D.  C.  Mr.  Ingalls  is  United  States  surveyor-gen- 
eral for  the  Territory  of  Arizona,  and  Mr.  Parker  is  register 
of  the  land  office;  both  have  their  headquarters  at  Phoenix. 
Ariz.  They  were  duly  subpoenaed  as  witnesses  in  this  case 
and  entered  their  appearance  as  such  witnesses. 

"  I  have  refused  payment  of  these  claims  for  the  reason 
that  they  appear  to  me  to  come  within  the  scope  of  the 
Comptrollers  decisions  dated  September  25,  1908  (15  Comp. 
Dec,  154),  and  November  7,  1908  (15  Comp.  Dec.,  298). 
The  same  are  submitted  without  comment,  and  I  respectfully 
ask  for  an  advance  decision  as  to  the  propriety  ox  paying 
the  same." 

In  order  to  bring  this  case  within  the  principle  announced 
in  the  decisions  referred  to  so  as  to  relieve  the  appropria- 
tion, "  Fees  of  witnesses,  United  States  courts,"  from  being 
charged  with  the  expenses  described  by  you,  two  things  must 
necessarily  concur.  First,  it  must  be  the  official  duty  of  the 
officer,  employee,  or  agent  who  is  called  as  a  witness  in  a 
case  before  a  commissioner,  before  the  grand  jury,  or  in 
court,  to  investigate  and  find  out  the  facts  upon  which  the 
case  is  predicated,  and  who  appears  in  such  case  in  his  offi- 
cial capacity  to  give  evidence  of  such  facts  so  acquired;  and. 
second,  there  must  be  an  appropriation  under  the  control  of 
the  Interior  Department  applicable  to  the  payment  of  these 
expenses.  If  either  of  those  conditions  is  absent,  the  appro- 
priation, "  Fees  of  witnesses,  United  States  courts,"  would 
be  available. 
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So  far  as  I  am  informed,  neither  of  the  conditions  men- 
tioned exists  in  the  ease  presented  by  you,  therefore  I  am  of 
opinion  that  Messrs.  Ingalls  and  Parker  should  be  paid  by 
you,  upon  the  order  of  the  court  ( United  States  v.  Sanboi^n^ 
135  U.  S.,  271-285),  the  amount  of  their  proper  expenses 
incurred  under  section  850,  Revised  Statutes,  such  payment 
to  -be  made  out  of  the  appropriation,  "  Fees  of  witnesses, 
United  States  courts-" 

Your  attention  is  invited  in  this  connection  to  section  846, 
Revised  Statutes,  which,  you  will  observe,  limits  the  ultimate 
authority  of  the  comptroller  in  regard  to  such  payments. 


C0MPBK8ATI0N  OF  XKPLOTXBS  OF  THE  CENSUS  BUBXAU 
XNOAGXD  IN  GOKPILATION  OB  TABULATION  OF  STATISTICS 
BT  USE  OF  KXCHANICAL  DEVICES. 

Under  aection  6  of  the  act  of  July  2, 1909  (36  Stat.,  2),  clerks  in  the  Bureau 
of  the  CeiiflUB,  who  are  paid  salaries  of  |600  per  annum  with  the  proviso 
that,  when  assigned  to  compilation  or  tabulation  of  statistics  by  the  use 
of  mechanical  devices,  compensation  shall  be  paid  on  a  piece-price 
basis  in  lieu  of  annual  compensation,  are  entitled  to  payment  on  a  per 
annum  basis  for  days  when  they  are  performing  the  ordinary  clerical 
duties  and  to  compensation  on  the  piece-price  basis,  as  fixed  by  the 
Director  of  the  Census,  for  the  days  when  they  are  engaged  in  compiling 
or  tabulating  as  aforesaid. 

CompCroUer  TzaceweU  to  Oeozge  Johannes,  Disbiusing  Clerk,  Bnreau  of 
tht  Ceasas,  January  6,  1910: 

I  am  in  receipt  of  your  letter  of  January  3, 1910,  as  follows: 

"Voucher  in  the  sum  of  S14.ll,  submitted  to  me  for  pay- 
ment by  Mrs.  Katharine  M.  Cooper,  a  clerk  in  the  Bureau  of 
the  Census,  is  inclosed  herewith.  This  voucher  claims  com- 
pensation ror  services  performed  as  a  clerk  of  the  Bureau  of 
the  Census  during  the  period  from  December  24  to  December 
31,  1909,  both  days  inclusive. 

*' Under  the  appointment  issued  to  Mrs.  Cooper  by  the 
Director  of  the  Census  she  is  paid  a  salarjr  at  the  rate  of  $600 
per  annum  from  December  24^  1909,  with  the  proviso  that 
when  assigned  to  the  compilation  or  tabulation  of  statistics 
by  the  use  of  mechanical  devices  on  a  piece-price  basis  such 
compensation  shall  be  paid  in  lieu  of  the  annual  salary  above 
stated. 

'The  authority  for  paying  employees  engaged  in  the  com- 
pilation or  tabulation  of  statistics  on  a  piece-price  basis  is 
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found  in  section  6  of  the  act  of  Congress  approTed  July  2, 
1909,  providing  for  the  thirteenth  and  subsequent  decennial 
censuses  (36  Stat.,  3),  and  the  rate  fixed  by  the  Director  of 
the  Census  under  this  law  for  the  particular  class  of  work  on 
which  Mrs.  Cooper  was  engaged  is  25  cents  per  hundred  cards 
correctly  punched. 

''On  the  voucher  Mrs.  Cooper  claims  salary  at  the  rate  of 
$600  per  annum  for  December  24,  25,  26,  27,  28,  and  29,  and 
for  punching  on  December  30  and  31,  1909,  by  means  of  a 
mecnanical  device,  1,643  birth  cards  at  the  rate  of  25  cents 
per  hundred  cards. 

** Please  advise  me  whether  I  am  authorized  to  pay  the 
voucher  as  presented  in  view  of  the  fact  that  compensation  is 
claimed  for  six  days'  service  on  a  per  annum  basis,  and  com- 
pensation on  piece-price  basis  on  December  30  and  31, 1909.'* 

Section  6  of  the  act  approved  July  2,  1909  (36  Stat.,  2), 
provides: 

*'Sec.  6.  That  in  addition  to  the  force  hereinbefore  pro- 
vided for  and  to  that  already  authorized  by  law  there  may 
be  employed  in  the  census  oitice  during  the  decennial  censiLs 
period,  and  no  longer,  as  manv  clerks  of  classes  four,  three, 
two,  and  one;  as  manv  clerks,  copyists,  computers,  and 
skiUed  laborers,  with  salaries  at  the  rate  of  not  less  than  six 
hundred  dollars  nor  more  than  one  thousand  dollars  per 
annum,  and  as  many  messengers,  assistant  messengers,  mes- 
senger boys,  watchmen,  unskilled  laborers,  and  charwomen 
as  may  be  found  necessary  for  the  proper  and  prompt  per- 
formance of  the  duties  herein  required,  tnese  additional  clerks 
and  employees  to  be  appointed  by  the  Director  of  the  Census : 
Provided^  That  the  total  number  of  such  additional  clerks  of 
classes  two,  three,  and  four  shall  at  no  time  exceed  one  hun- 
dred: -4  nd  provided  further ^  That  employees  engaged  in  the 
compilation  or  tabulation  of  statistics  by  the  use  of  mechan- 
ical devices  may  be  compensated  on  a  piece-price  basis  to  be 
fixed  by  the  director.'' 

I  think  that  the  word  "employees''  used  in  the  last  proviso 
in  the  above  section  includes  clerks  of  the-  salary  of  Mrs. 
Cooper  and  that  the  administrative  construction  of  the  said 
section  as  disclosed  by  the  appointment  is  correct  in  respect 
to  this  particular  case. 

The  act  of  June  30,  1906  (34  Stat.,  763),  providing  for  the 
division  of  time  and  compensation  of  pay  for  services  of 
persons  in  the  service  of  the  United  States  applies  only  where 
the  compensation  is  annual  or  monthly,  and  it  can  have  no 
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applicaiioii  to  employees  of  the  census  engaged  in  the  com- 
pilation or  tabulation  of  statistics  by  the  use  of  mechanical 
devices,  who  by  the  terms  of  their  appointment  are  to  be 
compensated  on  a  piece-price  basis  fixed  by  the  director  for 
such  services. 

I  am  of  the  opinion  that  if  the  voucher  is  otherwise  correct 
its  payment  is  authorized. 


COmniTATION    OF   QUABTXBS   FOB   FXXALB   NTJBSXS    OF  THE 

NAVY. 

Thefe  is  no  authority  of  law  for  the  commutation  of  quarters  for  female 
nuisee  of  the  Nurse  C!orp8  of  the  Navy,  established  by  the  act  of  May  13, 
1908  (35  Stat.,  146). 

I>ecislon  by  Assistant  ComptroUer  KitcheU,  January  6,  1910: 

The  Auditor  for  the  Navy  Department  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated 
Deceinber  28,  1909,  as  follows: 

"In  the  settlement  of  the  accounts  of  Pay  Inspector  Heap, 
U.  S.  Navy,  paymaster  at  the  navy-yard,  Washington,  D.  C., 
it  appears  he  had  credited  the  female  nurses  belon^ng  to  the 
Nurse  Corps  of  the  Navy  with  rent  of  quarters  at  fifteen  ($15) 
dollars  per  month  and  paid  the  amount  to  them  in  the  same 
manner  commutation  of  quarters  are  paid  to  officers  of  the 
Navy. 

'*The  act  of  May  13,  1908  (35  Stat.,  146),  *  »  *  pro- 
vides *  *  *  *the  superintendent,  chief  nurses,  and 
nurses  shall  respectively  receive  the  same  pay,  allowances, 
emoluments,  and  privileges  as  are  now  or  may  hereafter  be 
provided  by  or  in  pursuance  of  law  for  the  Nurse  Corps 
(female)  of  the  Army.' 

**In  reply  to  a  letter  from  this  office  the  Surgeon-General 
of  the  Army  states:  <*  *  *  that  there  is  no  order  or  regu- 
lation providing  for  commutation  or  rent  of  quarters  for 
female  nurses  in  the  Army.  The  act  of  Congress  approved 
February  2,  1901,  oi^anizing  the  Army  Nurse  Corps,  pro- 
vides *'they  shall  be  entitled  to  quarters,  subsistence,  and 
medical  attendance  during  illness,  etc.''  Under  this  author- 
ity quarters  for  the  army  nurses  on  duty  at  the  First  Reserve 
(afterwards  the  Division  Hospital),  Manila,  P.  I.,  were  hired 
by  the  Quartermaster's  Department,  but  it  is  understood 
that  the  nurses  now  live  in  one  of  the  buildings  connected 
with  the  Division  Hospital.     The  nurses  in  the  United  States 
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are  provided  quarters  in  some  building  connected  with  the 
hospital  where  they  are  on  duty.' 

'  The  act  of  March  3, 1909  (35  Stat.,  753),  under  appropria- 
tion 'Pay  of  the  Navy,'  appropriation  is  made  for  ^rent  of 
quarters  for  members  of  the  Nurse  Corps.' 

''On  page  16  of  the  Regulations  ana  Instructions  for  the 
Nurse  Cforps,  U.  S.  Navy,  authorized  by  the  Secretarv  of  the 
Navy,  and  prepared  under  the  direction  of  the  Surgeon- 
General  the  allowance  for  quarters  is  as  foUows: 

''  'Fifteen  dollars  per  month  for  quarters  will  be  allowed 
chief  nurses  and  nurses  not  occupying  public  quarters,  the 
amount  to  be  credited  on  the  pay  roll  on  the  certificate  of  the 
medical  oflBcer  that  the  nurses  have  not  been  furnished  with 
public  quarters.' 

'  'The  following  is  a  copy  of  the  draft  of  the  proposed  regu- 
lation relating  to  rent  of  quarters  for  female  nurses: 

''  'No.  115148.  wso-jwa 

"  'BuBEAU  OP  Medicine  and  Surgery, 

'"'August  5,  1908. 

" '  [Fifth  indonement.] 

''  'Subject:  Draft  of  circular  of  information  embodying 
regulations  relative  to  anpointment,  qualifications,  duties, 
etc.,  of  personnel  of  the  Navy  Nurse  Corps  (female).  Ap- 
proved by  the  department  as  modified  by  the  Judge-Advocate- 
General,  July  24,  1908. 

"  'Respectfully  returned  to  the  department  (No.  26477-3). 

"  'The  department  having  approved  the  regulation  that 
the  pay  of  tne  Female  Nurse  Corps  and  the  rent  of  quarters 
for  tne  use  of  its  members  shall  be  paid  from  the  appropria- 
tion "Pay  of  the  Navy,"  the  bureau  has,  upon  the  advice  of 
the  Bureau  of  Supplies  and  Accounts,  to  recommend  that  the 
following  clause  denning  and  limiting  the  "rent  of  quarters" 
be  inserted  as  the  sixth  paragraph  under  the  heading  "Pay 
and  allowances,"  page  15  of  enclosure: 

"  '  "Fiheen  doUars  per  month  for  quarters  will  be  allowed 
chief  nurses  and  nurses  not  occupying  pubUc  quarters,  this 
amount  to  be  credited  on  the  pay  roll  on  the  certificate  of  the 
medical  oflScer  that  nurses  have  not  been  furnished  with  pub- 
Uc quarters. 

(Signed)  '  "P.  M.  Rixey, 

'  ''Surgeon-General,  U.  S.  Navy."  ' 
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" '26477-3 

'*'Navy  Depabtment, 
"  'Office  of  the  JuDOE-ADvocATte-GENEEAL, 

''  'August  10,  1908. 

"  *  [Sixth  Indomment.] 

"  'Subject:  Draft  of  circular  of  information  embodying 
r^ulations  concerning  nurses'  corps  (female.) 
'Respectfully  forwarded  to  the  department. 
"  'There  is  no  legal  objection  to  the  insertion  of  the  clause 
proposed  in  the  preceding  indorsement  relative  to  "rent  of 
quarters." 

(Signed)  "  'E.  H.  Campbell, 

"  '  Judge- Advocate-GenerdlJ 

*'  'No.  26477-3  d-th. 

"  'Navy  Depabtment, 

*'  'Augu^  12,  1908. 

"  *  [Seventh  indonement.] 

"  'Subject:  Bureau  of  Medicine  and  Surgery:  Submits  for 
the  approval  and  issuance  in  printed  form,  a  draft  of  circular 
of  information  embodying  regulations  relative  to  thettpnoint- 
ment  in  the  Nurse  Corps  (female)  of  the  U.  S.  Navy.  Quali- 
fications, examination  of  applications,  etc. 

"  'Respectfully  retumea  to  the  Bureau  of  Medicine  and 
Surgery.  In  view  of  the  sixth  indorsement  hereon  of  the 
Judge-Advocate-General  of  the  Navy  Department,  the  de- 
partment authorizes  the  insertion  in  the  circular  of  informa- 
tion embodying  regulations  relative  to  the  appointment, 
Suaiifications,  duties,  etc.,  of  the  personnel  of  the  Navy 
furse  Corps  (female),  of  the  clause  relative  to  the  *'rent  of 
<iuarters''  proposed  by  the  Surgeon-General  in  the  fifth 
indorsement  hereon. 

(Signed)  "  'J.  N.  Pillsbuby, 

* ' '  Acting  Secretary. ' 
"In  reply  to  an  inquiry  from  this  office  the  Surgeon- 
General  reports: 

'"Navy  Department, 
"'Bureau  of  Medicine  and  Surgery, 

'''November  22,  1909. 
'"Subject:   Auditor  for  the  Navy  Department  (No.  220), 
November  13,  1909,  requests  information  concerning  allow- 
ance for  commutation  of  quarters  of  Nurse  Corps,  U.  S. 
Navy. 

"'Respectfully  returned  to  the  office  of  the  Judge- 
Advocfite-General  (No.  26477-33)  via  the  Bureau  of  Sup- 
pUes  and  Accounts. 
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'"The  Nurse  Corps,  U.  S.  Navy,  was  established  by  the 
naval  act  approved  May  13,  1908.  The  Regulations  for 
the  Nurse  Corps  authorized  by  the  Secretary  of  the  Nayr, 
pages  14,  15,  and  16,  provided,  in  the  absence  of  specitic 
authority,  that  the  pay  and  rent  of  quarters  should  be  paid 
from  the  appropriation  Pay  of  the  Navy;  the  cost  of  sub- 
sistence from  tne  appropriation  Provisions,  Navy;  travel- 
ing expenses  from  the  appropriation  Pay,  miscellaneous; 
that  for  each  day  subsisted  by  the  Government  the  nurse's 
account  should  be  credited  for  commutation  of  rations  at 
the  rate  of  30  cents  per  day;  that  for  each  day  a  nurse  sub- 
sisted herself  she  should  be  credited  with  75  cents,  and  for 
each  day  on  leave  with  pay  she  should  be  credited  at  the 
rate  of  25  cents;  that  nurses  should  be  allowed  SI 5  per  month 
for  quarters  when  not  occupying  public  aufurters;  and  be 
checked  20  cents  per  month  for  the  credit  of  the  naval 
hospital  fund.  These  regulations,  so  far  as  they  pertain  to 
pay  and  allowances,  were  prepared  in  the  Bureau  ot  Supplies 
and  Accounts  after  consultation  with  the  Comptroller,  and 
were  promulgated  bv  the  Secretary  of  the  Navy  to  make 
effective  the  law  which  established  the  Nurse  Corps,  but 
which  made  no  specific  appropriation  for  its  expenses  during 
the  fiscal  year  1909. 

^''Conditions  as  to  subsistence  and  quarters  differed  and 
continue  to  differ  at  the  several  naval  hospitals;  at  the  naval 
hospital.  New  York,  nurses  receive  Quarters  and  subsistence 
in  kind;  at  the  naval  hospital  in  Wasnington  it  is  impracticar 
ble  for  the  Government  to  furnish  either  quarters  or  sub- 
sistence in  kind. 

''As  the  Secretary  of  the  Navy  had  authority  to  make 
regulations  providing  for  the  pay,  quarters,  allowances  for 
Quarters,  suDsistence,  and  traveling  expenses  during  the 
fiscal  year  1909,  when  specific  appropnation  for  none  of 
these  expenses  was  contained  in  tne  naval  appropriation 
act,  the  bureau  has  been  of  the  opinion  that  ms  authority 
was  suiHBcient  to  continue  to  provide  for  quarters  in  kind  or 
for  commutation  of  quarters  under  the  act  of  March  3, 1909. 

" '  One  copy  of  Regulations  and  Instructions  for  the  Nurse 
Corps,  U.  S.  Navy,  1909,  is  inclosed  herewith. 

"'P.  M.  RlXEY, 

*' '  SurgeonrOeneral,  U.  S,  Navy.' 

"The  Acting  Chief  of  the  Bureau  of  Supplies  and  Accounts 
reports: 

'"Navy  Department, 
"'Bureau  of  Supplies  and  Accounts, 

'''November  £6,  1909. 
"'Subject:  Auditor    for    the    Navy    Department    (220), 
November  13,  1909,  requests  information  concerning  allow- 
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ance  for  commutation  of  quarters  of  Nurse  Corps,   U.  S. 
Navy. 

"'Noted  and  respectfully  forwarded  to  the  office  of  the 
Judge- Advocate-General  of  the  Navy. 

"°1.  The  instructions  covering  the  pay  and  allowances 
of  female  nurses  were  prepared  in  the  Bureau  of  Supplies  and 
Accounts  after  consultation  with  the  Assistant  Comptroller 
of  the  Treasurv  and  the  law  clerk  in  the  office  of  the  Auditor 
for  the  Navy  Department.  Particular  attention  was  invited 
to  the  provision  relating  to  commutation  for  quarters  for 
female  nurses. 

" '  2.  While  commutation,  as  far  as  this  bureau  knows,  has 
not  been  paid  to  female  nurses  in  the  Army,  it  was  found 
that  conditions  in  the  Navy,  where  there  is  a  greater  num- 
ber of  general  hospitals  and  probably  greater  frequency  of 
transfers,  and  therefore  more  uncertainty  as  to  the  number 
of  nurses  for  whom  quarters  would  be  necessary,  made  it, 
if  not  impracticable,  at  least  undesirable  for  the  department 
to  rent  Quarters. 

"'3.  After  a  full  discussion  of  the  subject  it  was  decided 
that  there  would  be  no  objection  to  authorizing  commutation 
in  an  amount  which  would  not  exceed  the  rate  ordinarily 
paid  by  the  Grovemment,  especially  as  such  an  arrangement 
appeared  to  be  in  the  interest  of  economy.  It  was  con- 
sidered a  compliance  with  the  law  if  female  nurses  were  given 
quarters  whetner  rented  directly  or  indirectly. 

'"4.  Quarters  have  been  rented  at  Norfolk  and  it  is  under- 
stood bv  the  bureau  that  Government  quarters  will  s6on 
be  available  for  female  nurses  at  all  of  the  principal  naval 
stations. 

"'J.  S.  Carpenter, 
"'Acting  Chief  of  Bureau,' 

"The  Acting  Secretary  of  the  Navy  advises  this  office: 

"'Navy  Department, 
"'Office  of  the  Judge- Advocate-General, 

'''December  10,  1909. 

"'Subject:  Auditor  for  the  Navy  Department  (No.  220), 
November  13,  1909,  requests  information  concerning  allow- 
ance for  commutation  of  quarters  of  Nurse  Corps,  U.  S. 
Nayv. 

"'Respectfully  returned  to  the  Auditor  for  the  Navy 
Department,  inviting  attention  to  the  preceding  indorse- 
ments hereon. 

'"The  provision  for  payment  of  $15  per  month  to  nurses 
not  occupying  public  quarters  was  inserted  in  the  Regula- 
tions and  Instructions  for  the  Nurse  Corps,  U.  S.  Navy, 
upon  approval  by  the  Secretary  of  the  Navy,  dated  August 
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12, 1908.     There  are  transmitted  herewith  copies  of  all  papers 
on  file  in  the  department  bearing  upon  the  question. 

"'William  S.  Cowles, 
"'Acting  Secretary  of  the  Navy.' 

''The  Comptroller  I  in  a  decision  to  the  Secretary  of  the 
Navy  (MS.  Dec.,  September  19,  1907),  relating  to  heat 
and  light  for  officers  of  the  Army,  authorized  by  the  act  of 
March  2,  1907  (34  Stat.,  1167),  it  was  held  that— 

'"Under  this  act  the  Secretary  of  War  alone  has  authority 
to  pjrescribe  the  regulations  under  which  officers  may  m 
furnished  heat  and  light  actually  necessary  for  the  author- 
ized allowance  of  quarters. 

'"It  necessarily  follows  that  any  regulation  made  by 
you  for  the  guidance  of  navy  officers  must  conform  to  tlie 
regulations  made  by  the  Secretary  of  War  under  the  statute.' 

''As  the  superintendent,  chief  nurses,  and  nurses  shall, 
respectively,  receive  the  same  pay,  allowances,  emoluments, 
ana  privileges  as  are  now  or  may  be  provided  for  by  or  in 
pursuance  of  law  for  the  Nurse  Corps  (female)  of  the  Army, 
and  as  quarters  for  the  Nurse  Corps  (female)  are  rented  by 
the  Quartermaster's  Department  of  the  Army,  I  am  of 
opinion  and  so  decide  that  the  payment  to  the  Nurse  Corffs 
(female)  of  $15  per  month  as  conamutation  of  quarters  is 
unauthorized." 

The  Acting  Chief  of  Bureau  of  Supplies  and  Accounts,  as 
above  quoted,  states: 

"1.  The  instructions  covering  the  pay  and  allowances  of 
female  nurses  were  prepared  in  the  Bureau  of  Supplies  and 
Accounts  after  consultation  with  the  Assistant  Comptroller 
of  the  Treasurv  and  the  law  clerk  in  the  office  of  the  Auditor 
for  the  Navy  Department.  Particular  attention  was  invited 
to  the  provision  relating  to  commutation  for  quarters  for 
female  nurses." 

The  question  as  to  the  right  of  female  nurses  of  the  Navy 
to  commutation  for  quarters  has  never  heretofore  been  form- 
ally presented  to  or  considered  by  this  office  and  I  now 
have  no  recollection  that  the  matter  was  ever  informally 
presented  to  me,  but  whether  it  was  or  was  not,  the  law 
should  control. 

The  act  of  February  2,  1901  (31  Stat.,  753),  provides  pay 
and  allowances  for  the  Nurse  Corps  (female)  of  the  Army  as 
follows: 

«*  *  *  ^^  provided  J  That  the  superintendent  and 
nurses  shall  receive  transportation  and  necessary  expenses 
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when  traveling  under  orders;  that  the  pay  and  allowances  of 
nurses,  and  of  reserve  nurses,  when  on  active  service,  shall  be 
forty  dollars  per  month  when  on  duty  in  the  United  States 
and  fifty  dollars  per  month  when  without  the  limits  of  the 
United  States.  They  shall  be  entitled  to  quarters,  subsist- 
ence, and  medical  attendance  during  illness,  and  they  may 
be  granted  leaves  of  absence  for  tlurty  days,  with  pay,  for 
each  calendar  year;  and,  when  serving  as  chief  nurses,  their 
pay  may  be  increased  by  authority  of  the  Secretary  of  War, 
such  increase  not  to  exceed  twenty-five  dollars  per  month. 
Payments  to  the  Nurse  Corps  shall  be  made  by  the  Pay 
Department." 

The  Nurse  Corps  of  the  Navy  was  established  by  the  act  of 
May  13,  1908  (36  Stat.,  146),  and  provides  pay  and  allow- 
ances for  the  members  of  the  corps  by  assimilating  them  to 
those  of  the  Army  nurses  as  follows: 

"*  *  *  the  superintendent,  chief  nurses,  and  nurses 
shall  jespectivel^p'  receive  the  same  pay,  allowances,  emolu- 
ments, and  privileges  as  are  now  or  may  hereafter  be  pro- 
vided bv  or  m  pursuance  of  law  for  the  Nurse  Corps  (female) 
of  the  Army." 

The  act  of  February  2,  1901,  supra,  provides  for  quarters 
in  kind,  but  it  has  never  been  construed  to  give  commutation 
for  quarters  to  members  of  the  Nurse  Corps  of  the  Army. 
Quarters,  or  any  other  allowance  in  kind,  is  quite  distinct 
from  commutation  thereof,  and  such  distinction  is  always 
recognized  in  legislation.  When  conmiutation  of  an  allow- 
ance is  given  it  is  done  by  specific  provision.  There  is  an 
item  under  **Pay  of  the  Navy''  in  the  naval  appropriation 
act  of  March  3, 1909  (36  Stat.,  763),  for  *'rent  of  quarters  for 
members  of  the  Nurse  Corps,"  but  I  know  of  no  authority  of 
law  which  authorizes  the  commutation  of  such  quarters  at 
any  valuation,  and  the  payment  of  the  same  to  the  nurses. 
Quarters  in  kind  may  be  hired  by  the  paymaster  or  by  his 
direction,  but  the  rent  must  be  paid  to  the  person  from  whom 
the  rooms  or  quarters  are  hired.  The  maximum  amount 
which  may  be  paid  for  the  hire  of  quarters  for  each  person  is 
a  proper  matter  for  departmental  regulations. 

The  Auditor's  decision  is  approved. 
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DETAIL  OF  OFFICSBS  AND  XKFL0TXB8  AS  A  BOABD  OF  XXPSBT8 
FOB  SEBVICX  IN  CONNECTION  WITH  CEBTAIN  TBIBAL  INDIAN 
SCHOOLS. 

If  a  board  of  experts  is  neceesary  to  accompliflh  the  purposes  of  the  act  of 
March  3,  1909  (35  Stat.,  781,  804),  for  the  mamtenance,  strengthening, 
and  enlarging  of  the  tribal  schools  of  the  Cherokee,  Creek,  Choctaw, 
Chickasaw,  and  Seminole  nations,  such  board  would  be  *' authorized 
by  law ''  within  the  meaning  of  the  act  of  March  4, 1909  (35  Stat.,  1027), 
anTi  the  Secretary  of  the  Interior  is  authorized  to  detail  any  officers 
and  employees  for  service  on  such  board  as  are  not  within  the  limi- 
tations of  section  166  of  the  Revised  Statutes  as  amended  by  the  act 
of  May  28,  1896  (29  Stat.,  179). 

A  detail  being  in  effect  a  mere  alignment  of  an  officer  or  employee  to  a 
duty  other  than  his  r^;ular  duty  and  not  constituting  a  new  appoint^ 
ment  or  employment,  the  salaries  of  such  officers  or  employees  as  are 
detailed  for  service  on  such  board  of  experts  would  continue  to  be 
payable  from  the  appropriation  imder  which  they  were  appointed  or 
employed. 

The  expenses  of  such  officers  and  employees,  legally  incurred  in  the  per- 
formance of  service  under  such  detail,  are  payable  from  the  appropria- 
tion contained  in  said  act  of  March  3,  1909,  gupra,  and  the  Secretary 
of  the  Interior  has  authority  to  order  such  expenses  paid  directly  from 
said  appropriation  without  the  necessity  of  a  transfer  settlement  to 
adjust  appropriations. 

In  case  of  suspension  of  an  officer  or  employee  in  connection  with  such 
schools,  the  compensation  of  an  officer  or  employee  in  the  Indian 
Service  detailed  to  perform  the  duties  of  such  suspended  officer  at 
employee  can  not  be  paid  from  the  appropriation  contained  in  said 
act  of  March  3,  1909,  supra. 

Comptroller  Tracewell  to  the  Secretary  of  Che  Interior,  January  11,  1910: 

You  request  my  decision  of  certain  questions  stated  by 
you  in  your  letter  of  January  5,  1910,  as  follows: 

"In  accordance  with  the  provisions  of  section  8  of  the 
act  approved  July  31,  1894  (28  Stat.,  162,  208),  I  have 
the  honor  to  request  your  opinion  as  to  whether  payment 
of  the  salaries  and  expenses  of  a  board  of  experts  to  be 
composed  of  officers  and  employees  detailed  from  several 
different  branches  of  the  Indian  Service  to  investigate  the 
conditions  of  the  schools  among  the  Five  Civilized  Tribes, 
and  to  report  thereon,  with  the  view  of  ascertaining  the 
proper  administrative  course  to  pursue  with  reference 
thereto,  can  be  made  from  the  fund  'Indian  schoob,  Five 
Civilized  Tribes,  1910.' 
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''The  fund  was  appropriated  by  the  Indian  appropriation 
act,  approved  March  3^1909  (35  Stat.,  781,  804),  which  is 
as  follows: 

**'For  the  maintenance,  strengthening,  and  enlarging  of 
the  tribal  schools  of  the  Cherokee,  Creek,  Choctaw,  Chick- 
asaw, and  Seminole  nations,  and  making  provision  for  the 
attendance  of  children  of  parents  of  other  tnan  Indian  blood 
therein,  and  the  establisnment  of  new  schools  under  the 
control  of  the  Department  of  the  Interior,  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  or  so  much  thereof  as 
may  be  necessary,  to  be  placed  in  the  hands  of  the  Secretary 
of  the  Interior,  and  disbursed  by  him  under  such  rules  and 
regulations  as  ne  may  prescribe/ 

**Your  further  opimon  is  requested  whether  in  case  of 
suspension  of  an  omcer  or  employee  in  connection  with  such 
schools,  an  officer  or  employee  in  the  Indian  Service  may  be 
detailed  to  perform  the  duties  of  such  suspended  officer  or 
employee,  and  paid  from  said  appropriation  during  the  time 
he  IS  tnus  employed.'' 

Section  9  of  the  act  of  March  4,  1909  (35  Stat.,  1027), 
provides: 

"That  hereafter  no  part  of  the  pubUc  moneys  or  of  any 
appropriation  heretofore  or  hereafter  made  by  Congress 
snail  be  used  for  the  pajinent  of  compensation  or  expenses 
of  any  commission,  council,  board,  or  similar  body,  or  any 
members  thereof,  or  for  expenses  in  connection  with  any 
work  or  the  results  of  any  work  or  action  of  any  commis- 
sion, council,  board,  or  otner  similar  body,  unless  the  crea- 
tion of  the  same  shall  be  or  shall  have  been  authorized  by 
law;  nor  shall  there  be  employed  by  detail^  hereafter  or 
heretofore  made,  or  otherwise  personal  services  from  any 
executive  department  or  other  government  establishment 
in  connection  with  such  commission,  council,  board,  or  other 
similar  body." 

The  act  of  March  3,  1909  (35  Stat.,  781,  804),  quoted  m 
your  letter,  provided  for  three  things,  viz: 

(1)  ''For  the  maintenance,  strengthening,  and  enlarging 
of  the  tribal  schools  of  the  Cherokee,  Creek,  Choctaw,  Chick- 
asaw, and  Seminole  nations,"  (2)  *'and  making  provision 
for  the  attendance  of  children  of  parents  of  otner  than 
Indian  blood  therein;"  (3)  *'and  the  establishment  of  new 
schools  under  the  control  of  the  Department  of  the  Interior." 

For  these  several  purposes  an  appropriation  of  $150,000 
was  made,  or  **so  much  thereof  as  may  be  necessary,"  '*to 
be  placed  in  the  hands  of  the  Secretary  of  the  Interior,  and 
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disbursed  by  him  under  such  rules  and  regulations  as  he  may 
prescribe."  • 

There  would  seem  to  be  no  doubt  that  this  appropriation 
was  intended  to  meet  all  the  necessary  expenses  to  be 
incurred  to  accomplish  the  purposes  named  in  it.  The 
Secretary  of  the  Interior  would  therefore  have  the  right  to 
incur  such  expenses  and  employ  such  persons  as  he  decides 
to  be  necessary  to  carry  it  into  eflfect. 

If  a  board  of  experts  is  necessary  to  accomplish  the  pur- 
poses indicated,  the  employment  of  the  members  thereof 
would  be  authorized  under  the  provisions  of  this  appropriar- 
tion.  Such  board  would  be  ''authorized  by  law"  within 
the  meaning  of  the  act  of  March  4,  1909,  quoted  above. 
(See  29  Op.  Att.  Qen.,  432,  construing  a  similar  statute. 
Also  i(2.,  300;  i(2.,  459.) 

Whether  ''the  salaries  and  expenses  of  a  board  of  experts 
to  be  composed  of  officers  and  employees  detailed  from 
several  different  branches  of  the  Indian  Service  to  investigate 
the  conditions  of  the  schook  among  the  Five  Civilized  Tribes, 
and  to  report  thereon,''  can  be  paid  from  this  appropriation 
presents  another  and  more  difficult  question. 

Section  3678  of  the  Revised  Statutes  requires  all  appropri- 
ations to  be  applied  solely  to  the  objects  for  which  made. 
Section  166  of  the  Revised  Statutes,  as  amended  by  section 
3  of  the  act  of  May  28, 1896  (29  Stat.,  179),  however,  provides 
that: 

"Sec.  3.  Section  one  hundred  and  sixty-six  of  the  Revised 
Statutes  is  amended  to  read  as  follows: 

"Sec.  166.  Each  head  of  a  department  may,  from  time 
to  time,  alter  the  distribution  among  the  various  bureaus 
and  offices  of  his  department  of  the  clerks  and  employees 
allowed  by  law,  except  such  clerks  as  majr  be  required  by  law 
to  be  exclusively  engaged  upon  some  specific  work,  as  he  may 
find  it  necessary  and  proper  to  do,  but  all  the  details  here- 
under shall  be  made  by  written  order  of  the  head  of  the 
department,  and  in  no  case  be  for  a  period  of  time  exceeding 
one  hundred  and  twenty  days.  Provided,  That  details  so 
made  may,  on  expiration,  be  renewed  from  time  to  time  by 
written  order  of  the  head  of  the  department,  in  each  particu- 
lar case,  for  periods  of  not  exceeding  one  hundred  and  twenty 
days.  All  ae tails  heretofore  made  are  hereby  revoked,  but 
may  be  renewed  as  provided  herein." 
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In  view  of  this  express  authority  to  detail  it  has  never  been 
held  that  section  3678  prevented  the  detail  of  employees  for 
other  service  than  that  provided  in  the  appropriation  under 
which  they  were  employed.  You  do  not  state  the  employees 
or  officers  whom  it  is  proposed  to  detail,  or  under  what  appro- 
priation they  are  employed  and  paid,  or  what  their  duties 
now  are.  It  can  not  therefore  be  determined  whether  their 
proposed  detail  would  be  authorized,  or  whether  the  service 
required  of  them  is  or  is  not  in  the  line  of  the  duties  required 
of  them  under  their  present  employment. 

Assuming,  for  the  purposes  of  this  decision,  however,  that 
you  would  be  authorized  to  detail  the  officers  and  employees 
of  which  such  board  of  experts  is  to  be  composed,  I  will 
answer  the  question  whether  the  appropriation  quoted  would 
be  applicable  to  pay  the  salary  and  expenses  of  such  officers 
and  employees  as  are  legally  detailed. 

A  detail  in  legal  effect  is  a  mere  assignment  of  an  officer  or 
employee  to  a  duty  other  than  his  regular  duty  by  the  head 
of  a  department  or  one  having  authority.  Such  assignment 
does  not  constitute  a  new  appointment  or  employment  and 
the  salary  of  the  officer^or  employee  would  be  payable  from 
the  appropriation  under  which  ho  was  appointed  or  employed. 
(15  Comp.  Dec,  692;  14  id.,  294,  296.  See  also  the  decision 
rendered  at  the  request  of  the  Secretary  of  the  Interior,  April 
23,  1907,  41  MS.  Comp.  Dec,  367,  relative  to  the  payment 
of  the  salary  of  an  employee  of  the  Geological  Survey  detailed 
to  make  a  survey  of  the  Blackfeet  Indian  Reservation  under 
the  act  of  March  1,  1907,  34  Stat,  1035.) 

Such  expenses  as  the  officers  or  employees  might  legally 
incur  in  the  performance  of  the  service  under  said  detail  would 
be  payable  from  the  appropriation  quoted  by  you. 

The  appropriation  is  under  your  control  and  you  could 
order  the  expenses  paid  directly  out  of  the  appropriation 
without  the  necessity  of  a  transfer  settlement  to  adjust  the 
appropriations  as  was  required  in  the  cases  of  the  14th  and 
15th  Comptroller's  decisions  cited  above. 

You  request  my  decision  of  the  question  ''whether  in  case 
of  suspension  of  an  officer  or  employee  in  connection  with 
such  schools,  an  officer  or  employee  in  the  Indian  Service  may 
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be  detailed  to  perform  the  duties  of  such  suspended  officer 
or  employee,  and  paid  from  said  appropriation  during  the 
time  thus  employed. " 

Under  the  principle  above  announced  that  part  of  this 
question  that  relates  to  the  use  of  the  appropriation  must  be 
answered  in  the  negative. 


WTTHHOLDINQ  SUKS  DITE  GOlTraAGTOBS  UNTO.  SATESFAOnOH 
OF  CLAIHS  FOB  LABOB  AND  KATXBIAL. 

Ordinarily  there  is  no  privity  of  contract  between  the  United  States  and 
those  who  fumish  labor  and  material  to  a  contractor,  and  a  contract 
which  provides  that  the  United  States  shall  have  the  right  to  retain 
a  sufficient  sum  to  meet  any  liabilities  incurred  by  the  contractor 
for  labor  and  material,  until  satisfied  that  settlement  therefor  has  been 
made,  does  not  create  such  privity. 

Under  the  terms  of  such  a  contract,  however,  when  it  appears  that  notice 
has  been  received  that  the  contractor  is  indebted  to  various  parties 
for  labor  and  material  furnished,  aggregating  a  total  amount  in  ex- 
cess of  that  due  him,  and  that  the  contractor  has  defaulted,  the  United 
States  has  a  right  to  withhold  payment  of  any  amoimt  due  under  the 
terms  of  the  contract  until  satisfied  that  the  contractor  has  settled  the 
claims  for  labor  and  material. 

ComptroUer  TraceweU  to  KaJ.  James  W.  Wadsworfh,  president,  board  ol 
.  managers,  National  Home  for  Disabled  Volunteer  Soldiers,  January  12, 
1910: 

You  request  my  decision  of  a  question  stated  in  your 
letter  of  December  23,  1909,  as  follows: 

"I  have  the  honor  to  transmit  herewith  a  voucher  duly 
executed  and  to  present  a  statement  of  facts  for  your  con- 
sideration with  request  for  instructions  as  to  the  propriety 
of  making  payment  thereon. 

''Under  date  of  September  25,  1907,  one  J.  B.  Greer 
entered  into  a  contract  with  the  National  Home  for  Disabled 
Volunteer  Soldiers  (a  copy  of  which  is  inclosed  herewith), 
for  the  performance  of  certain  work  in  the  improvement  or 
the  sewerage  and  drainage  system  at  the  Eastern  Branch 
under  a  special  appropriation  for  buildings  and  appurtenances. 
The  work  was  to  oe  completed  by  October  14,  1908,  and  by  a 
supplemental  agreement  the  time  of  expiration  was  ex- 
tended to  November  14,  1908,  on  which  latter  date  the  con- 
tract was  canceled  by  reason  of  the  noncompletion  of  the 
work  and  its  abandonment  by  said  Greer. 
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"The  home  proceeded  to  complete  the  work  under  the 
provisions  of  printed  paragraph  XI  of  the  contract  and  has 
charged  against  the  contractor  all  sums  expended  in  excess 
of  the  contract  price  for  the  various  items  specified  therein 
and  for  general  work  not  done  by  the  contractor  under  the 
provisions  of  section  124  of  the  specifications. 

"  There  was  retained  from  pavments  made  to  the  contractor 
the  10  per  cent,  as  providetf  under  paragraph  X  of  the 
contract  form,  and  payment  of  the  whole  amount  of  the  last 
estimate  submitted  bv  him  was  deferred  under  the  pro- 
vision of  paragraph  IX  of  the  contract  form,  worded  as 
follows: 

'*'The  party  of  the  second  part  shall  be  responsible  for 
and  pay  all  liabilities  incurred  in  the  prosecution  of  the 
work  for  labor  and  material,  and  the  party  of  the  first  part 
shall  have  the  right  to  retain  a  sufficient  sum  to  meet  any 
liabilities  incurred  by  the  contractor  on  account  of  the 
work,  until  satisfied  that  settlement  has  been  made.' 

"It  may  be  added  that  this  is  a  provision  which  was  in- 
serted in  all  national  home  contracts  for  construction  and 
repairs  for  many  years,  but  has  been  omitted' in  a  revision  of 
the  form  made  subsequent  to  the  execution  of  the  contract 
with  Mr.  Greer. 

"It  will  be  noted  that  the  bond  attached  to  the  contract 
contains  the  usual  provision  that  the  contractor  'shall 
promptly  make  full  payments  to  all  persons  supplying  labor 
or  materials  in  the  prosecution  of  the  work,'  as  required  in 
the  act  of  August  13,  1894  (28  Stat.,  278). 

"The  question  arises  as  to  whether,  in  view  of  the  provision 
of  said  paragraph  IX  of  the  contract,  quoted  above,  the  home 
is  justified  in  making  settlement  with  said  Greer  when  it  has 
received  notice  that  the  contractor  is  indebted  to  various 
parties  for  labor  and  materials  furnished  in  connection  with 
the  work  covered  by  the  contract  ae^egating  a  total  amount 
in  excess  of  that  shown  to  be  due  tnml 

"The  United  States  district  attorney  at  Portland,  Me., 
having  expressed  his  opinion  that  persons  to  whom  the 
contractor  is  indebted  for  labor  and  materials  can  not  bring 
suit  in  the  name  of  the  United  States  on  this  contract  under 
the  provisions  of  the  act  of  February  24,  1905,  amendatory 
of  the  above-mentioned  act  of  August  13,  1894,  authority 
has  been  given  to  three  of  the  creditors  to  bring  a  suit  in 
the  name  of  the  national  home  against  the  contractor  and 
his  sureties,  which  action  is  now  pending. 

"Copy  of  contract  with  specifications  and  supplemental 
agreement,  together  with  the  voucher  in  question,  are  trans- 
mitted herewith." 
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The  only  question  submitted  by  you  is  whether  in  view  of 
paragraph  IX  of  the  contract  the  home  is  justified  in  making 
settlement  with  the  defaulting  contractor  Greer  until  he  has 
satisfied  and  paid  the  liabiUties  incurred  in  the  prosecution 
of  the  work  for  labor  and  material. 

Ordinarily  there  is  no  privity  of  contract  between  the 
United  States  and  those  who  furnish  labor  and  material  to  a 
contractor  with  it  (United  States  v.  DriscoU,  96  U.  S.,  421; 
3  Comp.  Dec,  708),  and  the  provision  of  the  contract  with 
Greer  quoted  by  you  creates  no  such  privity  (Lawrence  v. 
United  States,  71  Fed.  Rep.,  228;  GreenviUe  Sav.  Bank  v. 
Lawrence,  76  Fed.  Rep.,  545). 

It  appears  from  your  statement,  however,  that  notice  has 
been  received  that  the  contractor  is  indebted  to  various 
parties  for  labor  and  materials  furnished  in  connection  with 
the  work  covered  by  the  contract  aggregating  a  total  amoimt 
in  excess  of  that  due  him,  and  that  some  of  the  creditors  have 
been  authorized  to  bring  suit  in  the  name  of  the  national 
home  against  him  and  his  sureties.  It  also  appears  that  the 
contractor  defaulted.  Under  these  facts  you  would  have  an 
undoubted  right  to  withhold  pa3rmentof  the  amount,  if  any, 
due  under  the  terms  of  the  contract.  (See  case  of  Lawrence 
V.  United  States,  supra,  p.  233.) 

If  the  sureties  should  be  held  liable  under  their  bond  to 
persons  who  had  furnished  labor  and  material  and  should 
pay  the  claims  therefor  they  would  have  an  equitable  lien  on 
the  funds  remaining  in  the  hands  of  the  United  States  due 
to  the  contractor  to  reimburse  them.  (Henningsen  v. 
United  States  Fidelity  and  Guaranty  Co.,  208  U.  S.,  404,  410; 
Hardaway  v.  National  Surety  Co.,  211  U.  S.,  552,  561.) 

I  am  of  the  opinion  that  payment  should  be  withheld 
pending  a  settlement  of  this  equitable  right,  or,  at  least,  as 
the  contract  provides,  until  satisfied  that  settlement  has 
been  made  of  claims  for  labor  and  material  furnished  in 
the  prosecution  of  the  work.  You  are  therefore  advised  that 
you  would  not  be  justified  in  making  settlement  with  Greer, 
except  upon  the  basis  of  a  Uquidation  of  said  claims,  until 
he  satisfies  you  that  he  has  settled  the  claims  for  labor  and 
material  furnished.  (See  Lawrence  v.  United  States,  71  Fed. 
Rep.,  228,  233.) 
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From  your  statement  it  can  not  be  determined  whether 
you  have  adopted  the  correct  basis  of  stating  the  account  or 
not.     You  state  that  the — 

"Home  proceeded  to  complete  the  work  under  the  pro- 
visions of  printed  paragraph  XI  (evident Iv  paragraph  VI) 
of  the  contract  and  has  charged  against  the  contractor  all 
sums  expended  in  excess  of  the  contract  price  for  the  various 
items  specified  therein  and  for  general  work  not  done  by  the 
contractor  ynder  the  provisions  of  section  124  of  the  speci- 
fications." 

You  should  state  the  amount  of  work  done  by  the  con- 
tractor and  the  value  of*  it  at  the  contract  prices  and  the 
value  of  work  remaining  to  be  done  when  the  work  was 
abandoned  at  the  contract  price.  You  should  also  state 
the  cost  to  the  Government  of  doing  the  work  remaining  to 
be  done  and  whether  any  material  of  the  contractor  was 
used  in  completing  the  work  by  the  Government. 

The  contractor  is  not  entitled  to  any  saving  which  the 
United  States  may  have  made  in  doing  the  work  which  he 
refused  to  do.  (Quinn  v.  United  States,  99  U.  S.,  30.) 
Whether  the  settlement  is  based  on  the  contract  price  for 
work  done  by  the  Government  or  whether  he  has  been 
credited  with  all  his  material  is  not  clear. 


PATMXHT  OF  SALASIES  OF  FOKEST  KANOXBS  WHILE  IN  ATTBNI)- 
ANOX  AT  SCHOOLS  OK  COLLSOXS. 

There  is  no  authority  of  law  for  the  payment  of  the  salaries  or  compensation 
of  forest  rangers  while  attending  schools  or  collies  for  short  courses  in 
forestry,  nor  for  the  payment  of  their  traveling  expenses  while  going 
from  their  stations  to  such  institutions  and  returning  therefrom. 

Unleas  there  is  some  law  to  the  contrary,  it  is  presumed  that  officers  and 
employees  of  the  Government  have  the  necessary  education  to  perform 
the  duties  for  which  they  were  appointed  or  employed. 

CknnptroUer  TreceweU  to  the  Beoretary  of  Agilcoltiiie,  January  18, 1910: 

I  am  in  receipt  of  your  communication,  bearing  date  of 
yesterday,  with  a  request  that  I  render  a  speedy  advance 
decision  as  therein  requested.    The  communication  reads : 

"I  am  in  receipt  of  a  report  from  Acting  Forester  McCabe 
that  approximately  200  forest  rangers  are  attending  the 
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Universitjr  of  Washington,  the  University  of  Montana,  the 
Utah  Agricultural  Coflege,  and  the  University  of  Colorado 
for  short  courses  in  forestry  at  an  expense  to  the  Government 
of  between  $15,000  and  $20,000  a  month;  that  these  men  have 
been  sent  to  these  institutions  to  take  courses  in  forestry  and 
have  been  assured  by  the  Forest  Service  that  their  expenses 
for  transportation  from  their  stations  to  the  colleges  and 
return  and  their  regular  salaries  for  the  time  s^nt  at  the 
universities  and  colleges  will  be  borne  by  the  United  States. 

"The  acting  forester  reports  to  me  that  as  soon  as  he  dis- 
covered this  condition,  entertaining  grave  doubts  as  to  the 
legality  of  a  payment  of  salary  from  government  appropria- 
tions to  men  attending  institutions  of  learning  as  students, 
he  wired  to  all  disbursing  oflBcers  of  the  Forest  Service, 
instructing  them,  until  otherwise  ordered,  not  to  pay  any 
salary  or  expense  accounts  to  employees  of  the  Forest  Service 
incurred  on  account  of  attendance  as  students  at  the  univer- 
sities or  colleges. 

"I  am  informed  that  courses  of  instruction  which  are  being 
attended  as  students  b^  Forest  Service  rangers  on  government 
time  are  now  being  given  at  the  University  of  Washington, 
the  University  of  Montana,  the  Utah  Agricultural  CoB^e, 
and  the  University  of  Colorado.  The  term  of  instruction  is 
from  eight  to  ten  weeks  and  the  number  of  rangers  in  attend- 
ance at  each  school  is  from  40  to  60.  It  is  nrooable  that  the 
total  number  will  not  exceed  200.  The  suDJects  of  instruc- 
tion include  surveying,  silviculture,  dendrology,  timber  scal- 
ing, range  management,  and  other  topics.  I  am  informed  by 
the  Forest  Service  that  the  character  of  the  work  is  severely 
practical  and  in  some  ways  comparable  to  the  short  course  in 
agriculture  given  bv  some  agricultural  colleges  for  actual 
farmers,  who  come  for  a  few  weeks  of  instruction. 

"This  arrangement  comes  to  my  attention  now  for  the  first 
time,  and  I  share  in  the  doubts  entertained  by  Mr.  McCabe 
as  to  the  legality  of  the  payment  from  a  government  appro- 
priation of  salary  for  time  spent  by  employees  of  the  service 
as  students  at  an  institution  of  learning,  no  matter  what  may 
be  the  character  of  the  subjects  they  study.  If  this  plan  can 
be  legally  carried  on  by  the  Forest  Service,  I  see  no  reason  why 
discrimination  should  be  made  against  men  employed  in  other 
branches  of  scientific  work  in  the  Department  of  Agriculture, 
which  would  involve  the  payment  of^salaries  from  appropria- 
tions made  for  the  Department  of  Agriculture  for  meat 
inspectors  at  veterinary  schools,  chemists  at  chemical 
schools,  pomologists,  horticulturists,  agronomists,  and  others 
at  the  various  agricultural  colleges  and  the  attendance  of 
Weather  Bureau  employees  at  meteorological  lectures  at  the 
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Yarious  colleges  having  such  courses.  It  is  true  that  some  of 
the  men  mi^t  be  made  more  efficient  by  such  courses  and 
the  plan  would  popularize  the  department  among  ambitious 
youn^  men  desirous  of  securing  an  education  along  technical 
lines,  but  I  do  not  believe  it  was  the  intention  of  Congress  that 
^eater  efficiency  in  the  individual  should  be  secured  by  pay- 
mg  from  government  funds  for  his  education  at  a  private  or 
state  institution  of  learning. 

"I  have  the  honor  to  ask  to  be  advised  at  your  earliest 
convenience  whether,  upon  the  statement  of  facte  submitted. 
the  salaries  of  these  forest  rangers  for  time  actuaUy  consumed 
by  them  in  attendance  at  the  schools  named  and  transporta- 
tion expenses  for  such  rangers  from  their  stations  to  the 
colleges  and  return  is  a  proper  charge  against  the  appropriar- 
tion  'General  expenses  Forest* Service,  1910.'  " 

The  appropriation  out  of  which  the  proposed  payments 
about  which  you  inquire  must  be  made,  if  made,  is  the  annual 
appropriation  for  the  present  fiscal  year,  and  reads: 

*'To  enable  the  Secretary  of  Agriculture  to  experiment  and 
to  n)^ke  and  continue  investigations  and  report  on  forestry, 
national  forests,  forest  fires,  and  lumbering,  but  no  part  of 
this  appropriation  shall  be  used  for  any  exneriment  or  test 
made  outside  the  jurbdiction  of  the  United  States;  to  advise 
the  owners  of  woodlands  as  to  the  proper  care  of  the  same; 
to  investigate  and  test  American  timber  and  timber  trees  and 
their  uses,  ai\d  methods  for  the  preservative  treatment  of 
timber;  to  seek,  through  investigations  and  the  planting  of 
native  and  foreign  species,  suitable  trees  for  tne  treeless 
regions;  to  erect  necessary  buildings:  Provided,  That  the  cost 
of  any  building  erected  shall  not  exceed  five  hundred  dollars,  to 
pay  all  expenses  necessary  to  protect,  administer,  and  improve 
the  national  forests;  to  ascertain  the  natural  conditions  upon 
and  utilize  the  national  forests;  and  the  Secretary  of  Agri- 
culture may,  in  his  discretion,  permit  timber  and  other  forest 
products  cut  or  removed  from  the  national  forests,  except 
the  Black  Hills  National  Forest  in  South  Dakota,  to  be  ex- 
ported from  the  State,  Territory,  or  the  District  of  Alaska, 
in  which  said  forests  are  respectively  situated:  Providedy 
TThat  the  exportation  of  dead  and  insect-infested  timber  only 
from  said  Black  HiUs  National  Forest  shall  be  allowed  until 
such  tiine  as  the  forester  shall  certify  that  the  ravages  of  the 
destructive  insects  in  said  forests  are  practicaUy  checked,  but 
in  no  case  after  July  first,  nineteen  hundred  and  ten;  to 
transport  and  care  for  fish  and  game,  supplied  to  stock  the 
national  forests  or  the  waters  therein;  to  employ  fiscal  and 
other  agents,  clerks,  assistants,  and  other  labor  required  in 
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practical  forestry  and  in  the  administration  of  national  for- 
ests, in  the  city  of  Washington,  and  elsewhere;  to  collate, 
digest,  report,  and  illustrate  the  results  of  experiments  ana 
investigations  made  by  the  Forest  Service;  to  purchase  law 
books  to  an  amount  not  exceeding  five  hundred  dollars, 
necessary  supplies,  apparatus,  and  office  fixtures,  and  tech- 
nical books  and  tecmucal  journals  for  officers  of  the  Forest 
Service  stationed  outside  of  Washington;  to  pay  freijghty  ex- 
press, telephone,  and  telegraph  charges;  for  electric  light  and 
power,  fuel,  gas,  ice,  wadbing  towels,  and  official  traveling 
and  other  necessary  expenses;  and  for  rent  in  the  city  of 
Washin^on  and  elsewhere,  three  million  nine  hundred  and 
eighty-six  thousand  dollars:  Provided ^  That  no  part  of  the 
money  herein  appropriated  shall  be  used  to  pay  the  trans- 
portation or  traveling  expenses  of  any  forest  officer  or  agent 
except  he  be  traveliii  on  business  directly  connected  with 
the  Forest  Service  and  in  furtherance  of  the  works,  aims,  and 
objects  specified  and  authorized  in  and  by  this  appropriation: 
Provided  further,  That  no  part  of  this  appropriation  shall  be 
paid  or  used  for  the  purpose  of  paying  for  in  whole  or  in  part 
the  preparation  or  pubhcation  of  any  newspaper  or  magazine 
article,  but  this  shall  not  prevent  the  giving  out  to  all  persons 
without  discrimination,  mcluding  newspaper  and  magazine 
writers  and  publishers,  of  an^  facts  or  official  information 
of  value  to  the  public." — ^Agricultural  act,  March  4,  1909. 

It  is  a  fundamental  and  statutory  fact  under  the  method 
of  appropriating  made  by  Congress  to  support  the  govern- 
ment service,  that  all  appropriations  must  be  used  for  the 
specific  purpose  for  which  made  and  not  otherwise. 

It  is  true  that  in  a  service  like  the  Forest  Service,  as  to  the 
details  of  the  use  of  the  appropriations  made  for  its  support, 
a  considerable  discretion  is  left  to  the  head  of  the  department, 
but  such  discretion  is  a  legal  discretion  and  can  not  extend 
to  purposes  not  fairly  within  the  meaning  of  the  language 
of  the  appropriation  and  not  fairly  included  therein. 

You  have  cited  me  to  no  statute,  nor  have  I  been  able,  in 
the  short  time  at  my  command,  to  find  any  law  which,  by 
fair  interpretation,  is  broad  enough  in  its  scope  to  authorize 
you  to  use  the  appropriation,  supra,  to  pay  the  salaries  or 
compensation  of  forest  rangers  while  in  attendance  at  col- 
leges or  their  traveling  expenses  while  going  from  their  sta- 
tions to  said  colleges,  and  return  thevefrom.  These  em- 
ployees of  the  Government  are  legally  entitled  to  the  salaries 


Digitized  by  VjOOQ IC 


SALABIES  OF  FOREST  RANGEBS.  433 

agreed  to  be  paid  to  them  upon  performing  the  service  for 
which  they  were  employed,  and  to  be  reimbursed  for  their 
traveling  expenses  when  traveling  on  public  business  under 
proper  orders. 

Unless  there  is  something  in  the  law  to  the  contrary,  it  is 
presumed  that  the  officers  and  employees  of  the  (Govern- 
ment when  appointed  and  employed  have  the  necessary  edu- 
cation to  perform  the  duties  for  which  they  were  appointed 
or  employed. 

The  law  in  some  instances — ^I  have  in  mind  the  diplomatic 
service — ^makes  some  exceptions  to  this  rule,  and  provide  for 
certain  instructions  to  certain  officers  and  student  interpre- 
ters at  the  government  expense. 

The  language  of  the  appropriation  for  this  service  nega- 
tives the  idea  that  the  Government  will  pay  for  the  educa- 
tion of  these  rangers  at  the  government  expense,  when  it 
limits  the  purchase  of  law  books  for  the  service  to  $500  for 
the  current  year.  It  is  true  the  college  course  they  take  is  a 
short  one,  but  if  you  are  authorized  to  give  them  a  short  col- 
lege course  you  are  equally  authorized  to  give  them  a  long 
one.  The  question  of  the  time  of  the  college  course  is  one  of 
administration  and  discretion,  if  you  are  authorized  by  law 
to  give  them  a  college  course. 

The  question  presented,  however,  is  not  a  question  of  ad- 
ministration, but  one  of  power.  There  is  nothing,  as  before 
stated,  in  the  appropriation,  supra,  or  in  the  law,  that  I  have 
been  able  to  find,  which,  in  my  judgment,  lodges  with  you 
the  power  to  send  these  rangers  to  college  at  the  government 
expense,  or  ^authorizes  you  to  use  the  appropriation  in  ques- 
tion to  pay  their  salaries  while  away  at  college,  which  is  only 
another  way  of  expressing  the  same  thought. 

I  therefore  decide  that  you  are  not  authorized,  on  the 
above  statement  of  facts,  to  pay  the  salaries  of  these  forest 
rangers  for  time  consumed  by  them  while  in  attendance  at 
colleges,  or  their  travel  expenses  going  from  their  stations  to 
said  colleges  or  in  returning  therefrom. 

52888**— VOL  16—10 28 


Digitized  by  VjOOQ IC 


434  DECISIONS  OP  THE  COMPTROLLEB. 

LUBILITT   OF   COKICON   CABBIXB8   VOK  LOSS    OK  DAXAOX   TO 
QOODS  DUBINO  SHIPMBNT. 

Common  carrierB  can  not  relieve  IhemBelvee  from  reeponcdbility  for  their 
misconduct  or  the  misconduct  of  their  agents,  and  stipulations  by  which 
carriers  seek  to  exempt  themselves  from  all  liability,  or  from  liability 
for  losses  caused  by  negligence,  are  contrary  to  public  policy. 

When  the  printed  stipulation  on  a  government  bill  of  lading  provides  that 
the  articles  shipped  are  at  ''owner's  risk  "  where  the  railroad  tariff  pro- 
vides lower  rates  on  that  account,  and  at  ''company's  risk''  when  the 
tariff  makes  no  such  provision,  and  the  tariff  provides  for  only  one  rate 
making  no  special  "  owner's  risk  "  rate,  the  carrier  is  liable  for  any  loss 
or  damage  to  goods  shipped  caused  by  its  negligence  or  the  negligence 
of  its  agents. 

Deolslon  by  Comptroller  Tiaoewell,  January  14,  1910: 

The  Missouri  Pacific  Railway  Company  applied  December 
10,  1909,  for  a  reconsideration  of  my  decision  of  March  3, 
1908,  in  which  I  sustained  the  action  of  the  Auditor  for  the 
War  Department  in  settlement  No.  1294,  dated  October  24, 
1907,  in  disallowing  $2,340  against  the  claimant  to  cover 
cost  to  the  United  States  for  replacing  130  lockers  destroyed 
by  fire  in  April,  1906,  while  in  possession  of  the  claimant  en 
route  from  Youngstown,  Ohio,  to  Fort  Logan  H.  Roots,  Ark. 

In  my  decision,  I  said: 

''The  printed  stipulation  on  the  government  bill  of  lading 
provides: 

"'The  articles  shipped  being  at  "owner's  risk"  where  the 
railroad  tariff  provides  lower  rates  on  that  accoimt,  and  at 
"company's  risk"  where  the  tariff  makes  no  such  provision, ' 

'  'The  tariff  in  this  case  provided  for  only  one  rate,  making 
no  special  'owner's  risk'  rate. 

"The  government  bills  of  lading  have  been  accepted  by  the 
various  railroad  companies  as  the  equivalent  of  the  railroads' 
uniform  or  standard  bill  of  lading  and  payments  claimed, 
paid,  and  accepted  on  such  shipments  by  the  Grovemment 
as  though  made  on  the  railroads'  bill  of  lading  for  so  long  a 
time  as  to  estop  the  railroads  from  claiming  any  additional 
rate  therefor. 

"It  is  well  established  that  a  common  carrier  can  not  stipu- 
late against  Uability  for  its  own  negligence. 

"TEs  shipment  was  made  in  the  usual  way  for  which  one 
rate  only  was  published.  The  company  admitted  its  Ua- 
biUty  and  has  mmished  no  evidence  why  it  should  not  be 
held  liable. 
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''The  proper  measure  of  damages  is  the  value  of  the 
destroyed  property,  when  and  where  destroyed.  The 
raibroad  company  so  imderstood  it,  and  undertook  to 
replace  it,  which  was  acceptable  to  the  Gk)vemment.  This 
replacement  does  not  necessarily  depend  upon  its  original 
cost  to  the  Government.  It  may  cost  more  or  less  to  replace 
it.  It  turned  out  that  it  cost  more.  The  Auditor  deducted 
from  the  amoimt  earned  by  the  claimant  the  actual  cost  to 
the  Umted  States  in  replacing  the  articles  destroyed.  It  paid 
the  order  placed  by  the  railroad  company.  It  does  not 
appear  that  this  cost  was  excessive  under  the  circumstances; 
at  least  the  railroad  company  did  not  attempt  to  otherwise 
place  it. " 

The  company  now  contends  as  follows: 

"The  shipment  was  clearly  made  at  owner's  risk,  imder 
the  rules  and  conditions  of  the  western  classification  No.  40, 
Missouri  Pacific  Railway  Company,  I.  C.  C.  No.  8987,  effective 
April  1,  1906,  and  filed  with  tne  commission  March  22,  1906. 
Under  these  rules  and  conditions,  so  filed  with  the  Interstate 
Commerce  Commission,  the  carrier  of  any  of  the  property 

{provided  for  in  said  classification  is  exempt  from  any  liaoility 
or  any  loss  thereof  or  damage  thereto  resulting  from  various 
causes  therein  stated,  one  of  which  is  loss  or  damage  by  fire, 
apparently  covering  this  precise  case. 

Under  your  decisions  you  have  uniformly  recognized  the 
exemption  of  the  carrier  when  goods  have  oeen  snipped  at 
owner's  risk  for  the  lower  of  two  rates,  one  to  be  paid  where 
the  consignor  makes  shipment  at  a  rate  fixed  by  the  carrier 
for  the  transportation  of  property  at  the  owner's  risk  as  to 
those  losses  resulting  from  causes  specified  under  the  tariff 
regulations  of  the  carrier  as  to  sucn  shipments. 

Our  claim  in  this  case  is  that  the  shipment  was  made  at 
the  lower  of  two  rates  and  at  the  owner's  risk.  I  am  satisfied 
that  you  have  not  held  nor  can  hold  negotiations  and  corre- 
spondence between  the  Government  and  the  transportation 
company  subsequent  to  the  loss  by  fire  are  of  a  character  to 
in  any  way  change  or  modify  the  carrier's  liability  whatever 
it  may  have  been  imder  the  terms  of  the  bill  of  lading  executed 
at  the  time  of  shipment. 

'*On  page  9  of  your  opinion  you  state: 

'*  *The  printed  stipulation  on  the  government  bill  of  lading 
provides: 

**'**The  articles  shipped  being  at  ^owner's  risk'  where  the 
railroad  tariff  provides  lower  rates  on  that  accoxmt,  and  at 
^company's  risk'  where  the  tariff  makes  no  such  provision." 

'*  *The  tariff  in  this  case  provided  for  only  one  rate,  mak- 
ing no  special  '* owner's  risk"  rate.' 
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'^In  this  statement  jou  are  manifestly  in  error,  for,  refer- 
ring back  to  the  certified  records  of  the  interstate  Commerce 
Commission,  the  classifications  and  rates  covering  the  ship- 
ment of  lockers  from  Youngstown,  Ohio,  to  Little  Rock, 
Ark.,  on  April  14,  1906,  had  been  properly  filed  with  the 
Interstate  Commerce  Commission,  and  the  conditions  gov- 
erning rates,  classifications,  and  carriers'  liability  were  in  full 
force  and  effect,  and,  as  shown  on  page  1,  of  official  classi- 
fication No.  27,  it  is  provided  as  follows: 


"'(A)  Unless  otherwise   provided  in  this  classification. 

Eroperty  will  be  carried  at  the  reduced  class  rates  specified 
erein  if  shipped  subject  to  the  conditions  of  the  uniform 
bill  of  lading  (see  p.  10).  If  consignor  elects  not  to  accept 
the  said  reduced  class  rates  and  conditions,  he  should  so  notiiy 
the  agent  ot  the  forwarding  carrier  at  the  time  his  property 
is  offered  for  shipment;  and  if  he  does  not  give  sucn  notice, 
it  will  be  understood  that  he  desires  his  property  carriea 
subject  to  uniform  bill  of  lading  conditions  in  order  to  secure 
the  reduced  class  rate  thereon.  Property  carried  not  sub- 
ject to  the  conditions  of  the  uniform  bill  of  lading  will 
be  at  the  carrier's  liability,  limited  only  as  provided  by 
common  law  and  by  the  laws  of  the  United  States  and  of 
the  several  States  in  so  far  as  they  apply.  Property  thus 
carried  will  be  charged  20  per  cent  mgner  (suoject  to  a 
mLaimum  increase  of  1  cent  per  100  pounds),  than  if 
shipped  subject  to  the  conditions  of  the  uniform  bill  of  lading, 
and  the  cost  of  marine  insurance  will  be  added  over  any  part 
of  the  route  that  may  be  by  water. 

'"(B)  This  official  classification  provides  for  two  distinct 
forms  of  bills  of  lading  to  be  used,  respectively,  as  the  con- 
signor may  elect,  to  have  a  limited  liability  or  a  carrier's 
liability  service. 

'"For  convenience  in  use,  the  forms  printed  in  full  in  this 
classification  and  containing  conditions  limiting  the  carrier's 
liability  in  consideration  of  a  reduced  class  rate  will  be  desig- 
nated and  referred  to,  respectively,  as  : 

"  *  Uniform  bill  of  lading. 

'''Uniform  export  bill  of  lading. 

"'Uniform  live-stock  contract. 

'"When  the  consignor  gives  notice  to  the  agent  of  the  for- 
warding carrier  that  ne  elects  not  to  accept  the  reduced  class 
rates  and  conditions,  but  desires  a  carrier's  liability  service 
at  the  higher  class  rate  charged  for  that  service,  the  carrier 
must  print,  write,  or  stamp  upon  shipping  receipts  and  bilk 
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of  lading  a  clause  reading:  '^In  consideration  of  the  higher 
rate  charged,  the  property  herein  described  will  be  carried 
at  the  carrier's  liability,  limited  only  as  provided  by  common 
law  and  by  the  laws  of  the  United  States  and  of  the  several 
States  in  so  far  as  they  apply.''  ' 

**  A  careful  consideration  of  these  rules  will  show  you  that 
all  property  under  said  classification  shipped  under  the  so- 
called  uniform  bill  of  lading  takes  the  lower  of  two  author- 
ized tariff  rates^  the  carrier  expressly  providing  for  carrying 
all  such  property  at  the  lower,  imiform,  nonliability 
rate,  but  offermg  upon  request  only  of  the  shipper  to  accept 
for  transportation  such  property  at  carrier's  unlimited  ha- 
bility  and  for  an  additional  tariff  rate  of  20  per  cent. 

"Nothing  can  be  clearer  than  the  statement: 

'"When  the  consignor  gives  notice  to  the  agent  of  the 
forwarding  carrier  that  he  elects  not  to  accept  the  reduced 
class  rates  and  conditions,  but  desires  a  carrier's  liability 
service  at  the  higher  class  rate  charged  for  that  service,  the 
carrier  must  print,  write,  or  stamp  upon  shipping  receipts 
and  bills  of  lading  a  clause  reading:  "In  consiaeration  of  the 
higher  rate  charged,  the  property  herein  described  will  be 
carried  at  the  carrier's  liability,  limited  only  as  provided  by 
common  law  and  by  the  laws  of  the  United  States  and  of  the 
several  States  in  so  far  as  they  apply.'" 

"Your  decision  seems  to  have  been  based  upon  the  proposi- 
tion as  stated  by  you  that: 

"'This  shipment  was  made  in  the  usual  way  for  which 
one  rate  only  was  published.' 

"This  statement  entirely  overlooks  the  fact  that  prior  to 
the  shipment  in  question  a  series  of  classifications  and  tariffs 
had  been  carefully  prepared,  filed  with  the  Interstate  Com- 
merce Commission,  and  had  become  the  law  both  as  to  the 
conditions    and   rates   of   transportation;     that    the   tariff 

f governing  this  shipment  did  prescribe  two  rates,  one  a  uni- 
orm  classification,  nonliabihty  rate,  and  the  other  a  rate  20 
per  cent  higher  for  a  full  carrier's  liability  shipment.  The 
shipper,  in  presenting  goods  for  shipment  and  obligated  by 
law  to  ascertain  the  tariff  rate,  was  also  bound  to  mow  the 
conditions  of  the  shipment  at  those  tariff  rates.  He  was 
also  equally  obliged  by  law  to  know  that  under  the  same 
classification  there  had  been  a  higher  rate  provided  for  an 
imconditional  liability  shipment;  and  it  was  incumbent  upon 
him,  as  specificaUy  provided,  that  if  he  desired  to  make  a 
full  liability  shipment  at  the  increased  rate  he  should  so 
state,  requesting  an  indorsement  of  that  fact  to  be  placed 
upon  the  bill  of  lading. 

"I  respectfully  ask  you  to  consider  this  case  anew,  and  if , 
upon  reviewing  the  same  with  the  additional  information 
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now  presented,  which  evidence  was  not  presented  or  con- 
sidered hj  you  in  the  formulation  of  your  decision,  you 
are  satisfied  that  an  unintentional  error  has  been  made, 
you  will  correct  the  same." 

Nothing  has  been  presented  in  the  way  of  evidence  or 
argument  that  was  not  fully  considered  when  I  originally 
decided  the  case. 

The  railroad  company  claims  exemption  from  liability 
solely  on  the  grounds  of  the  stipulation  in  tariffs  above  cited. 

The  federal  courts  have  held  consistently  that  it  is  against 
pubUc  policy  for  a  carrier  to  exempt  itself  from  responsibility 
for  its  misconduct  or  the  misconduct  of  its  agents.  They 
have  refused  accordingly  to  give  vitality  to  a  stipulation  by 
which  a  carrier  seeks  to  exempt  itself  from  all  liability  or 
from  Uabihty  for  losses  caused  by  negUgence.  (New  Jersey 
Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.,  344,  382; 
Express  Co.  v.  Kountze  Bros.,  8  Wall.,  342;  The  Kensington, 
183  U.  S.,  263,  268.) 

In  Railway  Co.  v.  Wynn  (88  Term.,  320),  it  was  held  that: 

"The  carrier  can  not  by  contract  excuse  itself  from 
liabiUty  for  the  whole  or  any  part  of  a  loss  brought  about  by 
its  negligence." 

In  Alabama  Great  Southern  Railway  Company  v.  LiMe 
<71  Ala.,  615),  it  was  said: 

'^The  carrier  can  not  stipulate  for  an  absolute,  unqualified 
exemption  from  all  Uability,  nor  can  he  stipulate  that  he 
will  answer,  in  any  and  all  events,  only  for  a  sum  less  than 
the  value  of  the  goods,  because,  in  consideration  of  reduced 
rates  of  freight,  the  shipper  may  assent  to  it." 

In  the  case  of  B.  <&  0.  S,  W.  Ry.  Co.  v.  Voight  (176  U.  S., 
507),  we  find  this  concise  summary  of  the  law: 

"Upon  these  principles  we  think  the  law  of  to-day  may 
be  fairly  stated  as  follows:  1.  That  exemptions  claimed  by 
carriers  must  be  reasonable  and  just,  otherwise  they  will  he 
regarded  as  extorted  from  the  customers  bv  duress  oi  circum- 
stances, and  therefore  not  binding.  2.  That  all  attempts  of 
carriers,  by  general  notices  or  special  contract,  to  escape 
from  Uability  for  losses  to  shippers,  or  injuries  to  passengers, 
resulting  from  want  of  care  or  faithfulness,  can  not  be 
regarded  as  reasonable  and  just,  but  as  contrary  to  a  sound 
public  policy,  and  therefore  invalid." 
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The  Interstate  Commerce  Commission  has  held  that: 

"A  carrier  may  lawfully  establish  a  scale  of  charges 
applicable  to  a  specific  commodity,  and  ^duated  reasonably 
according  to  value.  The  cost  of  carnage  is  not  the  only 
element  m  the  carrier's  charges — a  earner  is  subject  to  a 
certain  insurance  Uability.  It  would  seem  proper,  therefore, 
that  when  its  insurance  risk  is  enlarged  by  reason  of  increased 
value  of  the  goods  intrusted  to  it,  it  may  provide  for  a 
reasonable  increase  in  its  charges.  We  hold  that  it  is  in 
contravention  neither  of  the  letter  nor  the  spirit  of  the  law 
for  the  carrier  to  provide  a  higher  rating  for  goods  of  snecial 
vidue  than  it  applies  to  goods  of  the  same  class  but  of  lower 
value." 

It  further  held  in  considering  the  provision  for  20  per  cent 
increase  above  the  quoted  rates,  when  not  subject  to  the  con- 
ditions of  the  uniform  or  standard  bill  of  lading,  that: 

"The  stipulation  that  'shipments  not  made  as  above 
provided  are  subject  to  an  adcutional  charge  of  20  per  cent' 
is  unreasonable.  A  certain  differential  between  rates  which 
leave  the  carrier's  liabilitv  unlimited  and  rates  whichprovide 
for  a  limited  liability  is  obviously  proper,  but  the  differential 
should  exactly  measure  the  additional  insurance  risk  which 
the  carrier  assumes  when  the  liability  is  unlimited.  An 
increased  charge  of  20  per  cent  is  mannestly  out  of  all  pro- 
portion to  the  larger  nsk  involved,  and  its  virtual  effect  is 
to  restrict  the  public  to  rates  calling  for  limited  liability." 
(See  decision  May  14,  1908,  No.  933.) 

Upon  a  reconsideration  of  the  case  my  former  decision  is 
adhered  to. 


TOBFsmrsx  of  ounnxkt  pbizxs  bt  ssntekce  of  cottbt- 

KABTIAL. 

Gunnery  prizes,  authorized  by  the  naval  appropriation  act  of  March  3,  1909 
(35  Stat.,  756),  are  not  forieited  by  a  court-martial  sentence  imposing 
loss  of  pay. 

Asststant  ComptroUer  KitckeU  to  the  Seoretaxy  of  fhe  Navy,  January  15, 
1910: 

By  your  reference  of  the  5th  instant  of  a  letter  from 
lieut.  A.  Bronson,  U.  S.  N.,  ordnance  officer  of  the  U.  S.  S. 
Montana,  dated  December  3,  1909,  you  request  my  decision 
as  to  the  light  of  F.  C.  Zastrow,  boatswMn's  mate,  first  class» 
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to  be  paid  his  share  of  a  gunnery  prize  under  circumstances 
stated  by  Lieutenant  Bronson  as  follows: 

'*F.  C.  Zastrow,  boatswain's  mate,  first  class,  of  this  vessel 
recently  became  eligible,  as  captain  of  a  gun's  crew  winning 
a  Navy  prize  on  record  target  practice,  to  receive  a  gunnery 
prize  amounting  to  $11.46,  payable  from  the  appropriation 
^Gunnery  exercises,'  1910.  In  compliance  with  regulations 
the  amount  of  the  prize  was  credited  to  Zastrow's  account  on 
the  pay  rolls,  but  the  pay  officer  of  this  vessel  then  decided 
that  he  could  not  properly  pay  Zastrow  his  prize  money  on 
special  money  requisition,  because  of  the  fact  that  Zastrow 
is  in  debt  to  the  Government  owing  to  a  checkage  of  his  i>ay 
by  sentence  of  a  court-martial." 

By  your  reference  you  state: 

''The  court-martial  sentence  referred  to  in  the  within  letter 
reads  as  follows:  'Solitary  confinement  on  bread  and  water 
for  thirty  (30)  days^  with  full  ration  every  third  (3d)  day,  and 
to  lose  Tpay  amountmg  to  one  himdred  and  forty-seven  dollars 
and  forty-seven  cents  ($147.47).' 

'  'By  Navy  Department  General  Order  No.  24,  July  1,  1909, 
it  was  provided :  '  (3)  Loss  of  pay  for  both  summary  and  deck 
courts  should  be  expressed  in  aollars  and  cents,  not  days'  pay, 
and  should  bebasea  upon  the  actual  pay,  not  including  extras 
for  mess  cook,  gun  pointer,  acting  coxswain,  etc?  This 
order  is  in  accordance  with  ComptroUer's  decision  of  May  27, 
1908,  in  which  it  was  held  that  tne  word  'pay'  as  used  in  the 
act  of  May  13,  1908,  includes  only  'the  base  pay  of  the  en- 
listed men  and  *  *  *  such  pay  as  is  permanent.'  As 
summary  courts-martial  are  authorized  by  the  Articles  for  the 
Government  of  the  Navy  to  impose  forfeiture  of  pay  only,  it 
follows  that  the  court  in  this  case  could  not  legally  have  sen- 
tenced Zastrow  to  lose  any  cash  prize  to  wnich  he  might 
become  entitled  for  target  practice,  even  had  it  so  intended. 

'*In  view  of  the  Attorney-General's  opinion  of  November 
7,  1906  (26  Op.,  77),  section  1766  of  the  Revised  Statutes, 
referred  to  in  the  preceding  indorsement  hereon,  has  no  appli- 
cation to  this  case." 

A  sentence  imposing  a  forfeiture  affects  only  the  thing  for- 
feited. Whore  pay  only  is  forfeited,  only  pay  is  affected,  and 
where  allowances  only  are  forfeited  pay  is  not  affected.  The 
indebtedness  created  by  the  sentence  is  of  the  thing  forfeited 
and  other  credits  due  or  becoming  due  the  man  should  not  be 
checked. 
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As  the  sentence  in  Zastrow's  case  decreed  a  forfeiture  of 
pay  only,  the  question  for  determination  is  whether  or  not  the 
share  of  Zastrow  in  the  gunnery  prize  involved  is  pay. 

These  prizes  for  the  current  fiscal  year  are  authorized  in 
the  naval  appropriation  act  of  March  3,  1909  (35  Stat.,  756), 
not  under  *Tay  of  the  Navy,"  but  imder  "Bureau  of  Navi- 
gation," as  follows: 

''Gunn^y  exercises:  Prizes,  trophies,  and  badges  for  ex- 
cellence in  gunnery  exercises  and  tai^et  practice;    *    *    *." 

The  prizes  are  awarded  in  accordance  with  chapter  12  of 
''Instructions  for  Target  Practice,"  as  follows: 

''Prizes  for  excellence  in  gunnery  are  awarded  in  accord- 
ance with  the  following  instructions:  A  first,  second,  or  third 
prize  will  be  awarded  to  the  best  gun  crew  of  each  distinct 
type  of  gun  on  board  each  ship. 

"First,  second,  and  third  prizes  will  be  awarded  to  the  best 
gun  crews  of  the  various  calibers  and  types  in  the  entire 
Navy." 

The  award  seems  to  be  clearly  a  "prize"  as  defined  by 
Webster,  as — 

"That  which  is  obtained  against  the  competition  of  others ; 
anything  carried  off  as  the  result  or  award  of  a  contest;  the 
thmg  striven  for;  and  hence,  anything  offered  to  be  com- 
peted for,  or  as  the  inducement  to  or  reward  of  effort." 

"Pay"  in  a  very  broad  sense  may  be  held  to  be  all  that  is 
included  in  the  terms  "compensation,"  "emoluments,"  and 
even  "perquisites,"  but  in  naval  and  military  affairs  the  word 
usually  has  a  more  limited  sense  and  has  generally  been  held 
to  mean  salary  or  wages  for  services,  and  distinguished  from 
allowances,  the  other  form  of  compensation. 

It  is  a  weU  settled  rule  of  law  that  penal  statutes  are  to  be 
construed  strictly.     (23  Am.  and  Eng.  Enc.  of  Law,  p.  375.) 

Zastrow's  sentence  was  by  a  summary  court-martial. 
These  courts  were  created  by  section  1624  of  the  Eevised 
Statutes,  known  as  Articles  for  the  Government  of  the  Navy. 
Such  courts  are  empowered  by  article  30  to  sentence  petty 
officers  and  persons  of  inferior  ratings,  among  other  tilings, 
to  "loss  of  pay."  Applying  the  rule  as  to  the  strict  construc- 
tion of  penal  statutes  tiie  "pay"  authorized  to  be  forfeited 
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must  be  held  to  be  pay  in  its  strict  sense,  and  this  can  not 
mclude  prizes. 

I  am  therefore  of  opinion  that  Zastrow's  share  in  the  gun- 
nery prize  was  not  forfeited  by  his  court-martial  sentence. 

As  the  sentence  did  not  create  a  general  indebtedness,  but 
only  against  his  pay,  section  1766  of  the  Revised  Statutes 
referred  to  in  your  endorsement,  quoted  above,  has  no 
application  in  my  opinion  to  prohibit  the  payment  of  the  prize 
awarded.    The  prize  awarded  should  be  paid. 


ADDITIONAL  PAT  OF  ENLISTED  KEN  OF  THE  NAVT  DESIGNATED 
AS  NAVT  MAIL  CLERKS  AND  ASSISTANT  NAVT  MAIL  CLEBBDB. 

When  enlisted  men  of  the  Navy  take  the  required  oath  and  enter  upon  their 
duties  as  Navy  mail  clerks  and  assistant  Navy  mail  clerks,  as  provided 
in  the  act  of  May  27, 1906  (35  Stat.,  417),  by  order  of  their  commanding 
officer,  and  are  recommended  by  said  officer  for  designation  from  the 
date  on  which  they  entered  upon  their  duties,  which  recommendation 
is  subsequently  approved  by  the  Secretary  of  the  Navy  and  the  desig- 
nation made  by  the  Postmaster-General,  such  enlisted  men  are  en- 
titled to  the  additional  pay  provided  for  in  the  act  of  May  27,  1906, 
supra,  from  the  date  on  which  they  took  the  oath  and  entered  upon 
their  duties. 

Decision  by  Assistant  ComptroUer  Mitchell,  January  IS,  1910: 

Benoit  Joseph  EUert,  chief  yeoman,  U.  S.  Navy,  appealed 
December  6,  1909,  from  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing,  by  settlement  No.  99920, 
dated  November  29, 1909,  his  claim  for  pay  as  assistant  Navy 
mail  clerk,  on  board  the  U.  S.  S.  Mainej  from  December  10, 
1908,  to  June  5,  1909.  The  Auditor  disallowed  the  claim 
because  EUert  took  the  oath  required  before  the  date  of  his 
designation  as  such  clerk  by  the  Postmaster-General.  The 
Auditor  bases  the  disallowance  upon  decisions  of  this  office 
of  September  18,  1909  (50  Ms.  Comp.  Dec,  998),  and  October 
19,  1909  (51  id.,  314),  and  8  Comp.  Dec,  621. 

The  act  of  May  27, 1908  (35  Stat.,  417),  providing  for  navy 
mail  clerks  and  assistant  navy  mail  clerks,  so  far  as  necessary 
for  consideration  in  this  case,  is  as  follows: 

"That  enlisted  men  of  the  United  States  Navy  may.  upon 
selection  by  the  Secretary  of  the  Navy,  be  designated  oy  the 
Post-Office  Department  as  ^Navy  mail  clerks'  and  'assistant 
navy  mail  clerks,'    *    *    *^ 
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''Each  mail  clerk  and  assistant  mail  clerk  shall  take  the 
oath  of  office  prescribed  for  employees  of  the  postal  service 
and  shall  give  bond  to  the  United  States  in  the  sum  of  one 
thousand  dollars  for  the  faithful  performance  of  his  duties 
as  such  clerk,  *  *  *  They  shall  receive  as  compensation 
for  such  services  from  the  Navy  Department,  in  aadition  to 
that  paid  them  of  the  grade  to  wnich  they  are  assigned, 
such  sum  in  the  case  of  mail  clerks  not  to  exceed  five  hundred 
dollars  per  annum,  and  in  that  of  assistant  mail  clerks  not 
to  exceed  three  himdred  dollars  per  annum,  as  may  be 
determined  and  allowed  by  the  Navy  Department." 

General  Order  No.  74,  Navy  Department,  of  Jime  7,  1908, 
provide  rules  for  carrying  the  above  provision  into  effect. 
Paragraph  8  of  the  order  is  as  follows: 

"8.  Commanding  officers  shall  recommend  to  the  Secretary 
of  the  Navy  competent  and  desirable  enlisted  men  of  the 
Navy  under  their  conmiand  to  render  service  as  navv  mail 
clerks  and  assistant  navy  mail  clerks,  and  the  names  of  those 
selected  will  be  submitted  to  the  rost-Office  Department 
for  designation.  The  department  shall  be  informed  by 
letter  of  the  date  of  the  execution  of  the  oath  of  office  of 
each  naval  mail  clerk  and  assistant  navy  mail  clerk  and  of 
the  date  of  termination  of  such  service." 

The  letter  of  W.  B.  Caperton,  captain,  commanding  officer^ 
U.  S.  S.  Maine,  to  the  Secretary  of  the  Navy,  dated  on  board 
the  Maine,  North  River,  New  York,  December  10,  1908, 
reconmiending  Ellert  for  designation  is  in  part  as  follows: 

"1.  In  accordance  with  Departmental  (General  Order  No. 
74,  dated  June  27,  1908^  governing  the  recommending  and 
appointing  of  Navy  mad  clerks  and  assistant  Navy  mail 
clerks:  I  nave  to  respectfully  recommend  that  Marcus  E. 
West,  chief  yeoman,  U.  S.  Navy,  be  appointed  as  Navy  mail 
clerk,  and  Benoit  J.  Ellert,  chief  yeoman,  U.  S.  Navy,  be 
appointed  as  assistant  Navy  mail  clerk  for  the  vessel  under 
my  command.    *    *    * 

"6.  In  order  to  immediately  faciUtate  the  efficient  han- 
dling of  the  mails  aboard  this  vessel,  I  have  directed  West  and 
Ellert  to  take  and  subscribe  the  required  oath  of  office  to-day. 
which  are  inclosed  herewith;  and  it  is  respectfully  requested 
that  should  this  reconunendation  be  approved  by  the  Navy 
Department,  and  confirmed  by  the  Post-Office  Department, 
that  their  appointments  as  Navy  mail  clerk  and  assistant 
Navy  mail  clerk  may  begin  from  the  date  of  taking  of  the 
oath  of  office/' 
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This  letter  of  recommendation  was  forwarded  to  the  Post- 
master-General, indorsed  by  the  Secretary  of  the  Navy 
December  17,  1908,  as  follows: 

'^Respectfully  forwarded  to  the  Postmaster-Oeneral, 
recommend. 

''Truman  H.  Nbwbebbt, 

''Secretary." 

Following  this  the  Postmaster-General,  under  date  of 
December  21,  1908,  made  the  designation  as  follows: 

"Sib:  By  authority  of  an  act  of  Congress  approved  May 
27,  1908,  and  upon  the  recommendation  of  the  Secretary  of 
the  Navy,  you  are  hereby  designated  assistant  NaT]^  mail 
clerk  for  duty  on  board  \f,  S.  S.  Maine,  such  designation  to 
date  from  December  10,  1908. 
"Respectfully, 

"C.  P.  Gbanbfield, 
'^ Acting  Postmaster  General. 
"Bbnoff  J.  Ellebt, 

''Chief  Yoeman,   U.  S.  JV." 

Captain  Caperton,  in  reply  to  a  letter  from  the  Auditor  for 
the  Navy  Department,  states  under  date  of  November  24, 
1909: 

'<  *  *  *  In  conclusion,  I  can  certify  thatChief  Yeoman 
EUert  performed  the  duties  of  assistant  mail  clerk  from  the 
time  his  first  oath  was  administered  until  his  services  were 
terminated  on  June  6,  1909." 

From  the  facts  as  above  shown,  I  am  of  opinion  that  the 
taking  of  the  required  oath  by  the  appellant  on  December 
10,  1908,  when  he  entered  upon  the  duties  of  assistant  mail 
clerk  for  the  Maine,  by  order  of  the  commanding  officer, 
having  been  recommended  by  the  said  officer  for  designation 
from  that  date,  which  designation  was  approved  and  ratified 
by  the  Secretary  of  the  Navy,  and  the  designation  made  by 
the  Postmaster-General  as  recommended,  was  a  sufficient 
compUance  with  the  law  and  entitied  the  appellant  to  pay 
from  December  10,  1908. 

The  Auditor'a  settlement  is  therefore  disaffirmed  and  the 
appellant  will  now  be  allowed  the  pay  of  an  assistant  Navy 
mail  clerk  at  the  rate  of  $15  per  month  from  December  10, 
1908,  to  June  5,  1909,  the  date  his  services  terminated,  both 
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dates  mclusive,  viz :  five  months  and  twenty-six  days,  amount- 
ing to  $88,  and  a  diflFerence  is  found  from  the  Auditor*s 
settlement  in  favor  of  the  appellant  of  $88. 


XILSAOB   OF   ABXT   OTFICX&  BETtTBNIKG   TO   STATION   FBOX 
UAYB  OF  ABSENCE. 

Where  an  Anny  officer  on  leave  of  absence  from  his  station  in  the  Philip- 
pines applies,  upon  his  arrival  at  San  Francisco,  for  return  transporta- 
tion and  later  is  directed  to  return  to  the  Philippines  by  commercial 
liner  from  Seattle,  and  where  all  the  facts  show  that  the  officer  was  not 
ordered  to  any  duty  en  ixmU  to  his  station  and  that  he  made  no  request 
for  orders  to  return  by  way  of  Seattle  instead  of  from  San  Francisco, 
but  that  the  direction  was  made  because  he  could  not  be  properly 
accommodated  on  the  transport  sailing  from  the  latter  port,  such  officer 
18  not  entitled  to  mileage  for  any  part  of  the  return  journey  to  his 
station. 

Decision  by  Assistant  OomptroUer  XilcdLell,  Jaansiy  17,  1010: 

William  F.  Pearson,  second  lieutenant,  Ninth  U.  S.  In- 
fantry, appealed  December  20,  1909,  from  the  action  for  the 
Auditor  for  the  War  Department  in  settlement  No.  435,404, 
dated  December  9,  1909.  His  claim  was  for  mileage  from 
San  Francisco,  Cal.,  to  Seattle,  Wash.,  March  6  to  8,  1906. 
The  Auditor  disallowed  the  claim  because: 

'*  There  is  no  authority  for  the  payment  of  mileage  or 
actual  expenses  to  an  officer  for  travel  on  return  to  his  sta- 
tion from  leave  of  absence." 

The  facts  as  stated  by  the  claimant  are: 

"I  reached  the  United  States  from  the  Philippine  Islands 
on  leave  of  absence  on  February  4, 1906.  Inmiediately  upon 
arrival  I  applied  for  and  was  given  transportation  back  to 
the  Philippme  Islands  on  the  transport  sailing  from  San 
Francisco  March  5, 1906.  I  was  married  in  Milwaukee,  Wis., 
February  22,  1906,  and  left  there  for  San  Francisco  on  the 
same  day  for  the  purpose  of  taking  the  transport  for  Manila 
on  March  6,  1906.  On  February  23,  1906,  a  telegram  was 
sent  to  me  at  \Clwaukee  from  the  War  Department  directing 
me  to  proceed  to  Manila  via  commercial  liner  sailing  from 
Seattle  March  10,  1906.  The  telegram  *  *  *  was  sent 
to  me  by  mail  *  *  *.  I  arrived  in  San  Francisco,  report- 
ing for  duty  at  headquarters  of  California  February  28,  1906. 
*    *     *     1  left  San  Francisco  on  March  6,  arriving  in  Seattle 
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March  8,  1906.    Upon  arriTal  there  I  applied  to  the  quarter- 
master and  was  given  goTemment  transportation  to  Manila 

The  following  telegram  was  sent  to  the  claimant  at  Mil- 
waukee, Wis.,  dated  War  Department,  February  23,  1906: 

*' Secretary  War  directs  as  necessary  for  the  public  service 
that  in  returning  to  your  station  in  the  Philippine  Islands 
you  proceed  to  Manila  via  commercial  liner  sailing^  from 
Seattle,  Wash.,  March  10,  reporting  for  duty  upon  arrival  in 
Manila. 

"McCain,  Military  Secretary:' 

Paragraphs  60  and  1317,  Army  Regulations,  1905,  provide: 

"60.  Leaves  of  absence  which  may  be  granted  to  officers 
of  the  Army  serving  *  *  *  without  the  limits  of  the 
United  States  for  the  purpose  of  returning  thereto,  shall  be 
regarded  as  taking  efiect  upon  the  dates  upon  which  such 
officers  reach  the  United  States,  and  as  terminating  on  the 
dates  of  their  respective  departure  from  the  United  States  in 
returning  to  their  commands. 

"1317.  When  an  officer  on  leave  of  absence  is  ordered  to 
rejoin  his  station,  he  will  not  be  entitled  to  mileage  unless 
the  public  service  requires  the  performance  of  duty  en  route, 
in  which  case  the  order  wiU  specify  the  duty,  the  necessity 
therefor,  and  the  points  at  which  the  duty  will  begin  and 
end." 

The  War  Department,  December  28,  1909,  states: 

''It  appears  from  the  records  of  this  office  that  on  Feb- 
ruary 22,  1906,  the  Secretary  of  War  telegraphed  from 
Chicago,  111.,  to  the  Chief  of  StaflF,  directing  uiat,  if  proper 
accommodations  could  not  be  given  to  Lieutenant  Pearson 
on  the  transport  Logan  from  San  Francisco^  on  March  5, 
1906,  he  be  ordered  to  return  to  the  PhiUppme  Islands  by 
commercial  liner  sailing  March  10,  1906,  from  Seattle,  and 
that  on  February  23,  1906,  a  telcCTam  was  sent  from  this 
office  to  Lieutenant  Pearson  at  Muwauke^,  Wis.,  directin^y 
as  necessary  for  the  pubhc  service,  that,  in  returning  to  his 
station  in  the  Philippme  Islands,  he  proceed  to  Manila  via 
commercial  liner  sailing  from  Seattle  March  10,  1906,  report- 
ing for  duty  upon  arrival  at  Manila. 

''Nothing  has  been  found  on  the  records  showing  that 
Lieutenant  Pearson  was  ordered  to  any  duty  while  en  route 
to  the  PhiUppines,  nor  that  he  made  any  request  for  orders 
to  return  to  the  Philippines  by  way  of  Seattle  and  commer- 
cial liner  instead  of  by  way  of  San  Francisco  and  transport." 
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It  appears  from  the  facts  presented  that  the  directions 
given  by  the  War  Department  in  connection  with  the  claim- 
ant's return  to  his  station  imder  the  facts  stated  were  merely 
in  his  interest,  and  were  not  such  as  can  be  construed  to 
entitle  him  to  mileage  for  any  part  of  his  journey  en  route. 

The  regulations  contemplate  that  an  officer  on  leave  for 
his  own  accommodation  shall  find  his  way  back  to  his  post 
at  his  own  expense.  (Barr  v.  United  States,  14  Ct.  (3.,  276; 
Fitzpatrick  v.  United  States,  37  id.,  336.) 

The  action  of  the  Auditor  is  affirmed. 


8AI.ABT  OF  DISTRICT  JUDGES  FOB  THS  TXEBITOBT  OF  EAWAH. 

Hawaii  is  a  Temtory  oi  the  United  States  within  the  meaning  of  the  act  of 
May  1, 1876  (19  Stat.,  43),  and  a  judge  of  "the  district  court  for  the 
Territory  of  Hawaii"  is  an  officer  of  the  Territory  appointed  by  the 
President  under  said  act  of  May  1, 1876,  gupra. 

When  a  person  has  been  regularly  appointed  district  judge  for  the  Territory 
of  Hawaii  and  has  taken  the  oath  of  office  in  the  State  of  New  York  and 
later  takes  the  oath  of  office  in  Hawaii,  the  salary  of  such  judge  can  not 
be  legally  paid  for  any  time  prior  to  the  date  upon  which  he  took  the 
oath  of  office  in  the  Territory  and  entered  upon  the  duties  of  the  office 
therein. 

ComptroUer  TraceweU  to  J.  H.  Xackey,  disbnning  clerk.  Department  of 
Justice,  January  18,  1910: 

I  am  in  receipt  of  your  letter  of  the  4th  instant,  as  follows: 

"I  hand  you  herewith  a  letter  from  George  W.  Woodruff, 
judge,  United  States  district  court  of  Hawaii,  dated  Decem- 
Der  20,  1909,  inquiring  as  to  whether  he  is  entitled  to  salary 
prior  to  the  date  he  executed  his  oath  of  oflSce  in  Honolulu, 
Hawaii. 

"  In  connection  with  this  matter  I  would  state  that  Judge 
Woodruff  was  regularly  appointed  on  June  16,  1909,  under 
section  86  of  the  act  approved  March  3,  1909  (35  Stat.  L., 
838),  providing  for  a  government  for  the  Territory  of  Hawaii, 
which  section  reads  as  follows: 

"  'There  shall  be  established  in  the  said  Territory  a  district 
court,  to  consist  of  two  judges,  who  shall  reside  therein  and 
be  called  district  judges,  ana  who  shall  each  receive  an 
annual  salary  of  six  thousand  dollars.  The  said  court  while 
in  session  shall  be  presided  over  by  only  one  of  said  judges. 
The  two  judges  shall,  from  time  to  time,  either  by  order  or 
rules  of  court,  prescribe  at  what  times  and  in  what  class  of 
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cases  each  of  them  shall  preside.  The  said  two  judges  shall 
have  the  same  powers  m  all  matters  coming  before  said 
court.' 

"The  money  for  this  position  was  appropriated  by  the  act 
approved  March  4,  1909  (35  Stat.  L.,  928),  readii^  as  follows: 

"'Salaries,  district  court.  Territory  of  ILlwau:  For 
the  increase  in  the  salary  of  the  existing  district  jud^e  for  the 
Territory  of  Hawaii  and  for  the  salary  of  the  additional  dis- 
trict judge  for  said  Territory >  for  the  fiscal  year  nineteen  hun- 
dred ana  ten,  seven  thousand  dollars.' 

"Under  this  apnointment  Judge  Woodruflf  qualified  in 
New  York  County,  N.  Y.,  July  1,  1909;  he  later  executed  the 
oath  of  office  at  Honolulu,  Hawaii^  July  29,  1909. 

"Under  section  1878,  Revised  Statutes,  I  refused  to  pay 
Judge  Woodruflf  any  salary  prior  to  July  29, 1909. 

"I  have  the  honor  therefore  to  ask  your  decision  whether 
I  am  authorized  to  pay  him  salary  from  July  1  to  28,  1909, 
inclusive." 

There  is  no  dispute  as  to  the  facts  in  this  case,  it  being 
admitted  by  Mr.  Woodruff  in  the  letter  inclosed  by  you  that 
he  took  the  oath  of  office  on  July  1,  1909,  in  New  York,  but 
did  not  take  the  oath  of  office  in  Hawaii  until  July  29,  1909. 

He  calls  attention,  however,  to  the  decision  of  the  circuit 
court  of  appeals,  ninth  circuit,  in  the  case  of  WUder^s  S.  S. 
Co.  V.  Hind  et  al.  (108  Fed.  Rep.,  113),  wherein  he  says  it  was 
decided  that  the  judicial  system  in  Hawaii  as  distinguished 
from  Arizona,  New  Mexico,  and  Alaska,  "is  in  effect  that  of 
the  States." 

The  court  in  the  case  relied  upon  by  Mr.  Woodruff  held 
that  suits  in  admiralty  pending  in  the  courts  of  Hawaii  at 
the  time  the  act  of  April  30, 1900  (31  Stat.,  141),  took  effect, 
which  act  established  a  government  for  the  Territory  of 
Hawaii,  should  be  continued  to  judgment  in  such  courts,  and 
that  a  decree  entered  by  the  supreme  court  of  the  Territory 
in  such  a  suit  after  the  act  took  effect  was  not  appealable  to 
the  circuit  court  of  appeals,  but  was  reviewable  only  by  the 
Supreme  Court  of  the  United  States  under  the  same  condi- 
tions and  upon  the  same  grounds  that  a  judgment  of  the 
supreme  court  of  a  State  would  be.  This  case  was  later, 
upon  petition  for  writ  of  mandamus,  considered  by  the 
Supreme  Court,  Ex  parte  WUder^s  Steamship  Company  (183 
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U.  S.,  545),  and  it  was  decided  therein  (quoting  from  the 

syllabus) : 

"A  decree  in  admiralty  in  the  supreme  court  of  the  Terri- 
toiy  of  Hawaii,  in  a  case  pending  in  the  courts  of  the  Republic 
of  Hawaii  at  the  time  of  its  annexation  to  the  United  States, 
is  not  subject  to  an  appeal  to  the  United  States  circuit  court 
of  appeab  for  the  nintn  circuit." 

I  do  not  think  the  case  cited  by  Mr.  Woodruff  has  any  mate- 
rial bearing  upon  the  question  of  when  his  salary  as  district 
judge  for  the  Territory  of  Hawaii  should  commence.  That 
case  certainly  did  not  decide,  and  no  other  case  so  far  as  I  know 
has  decided,  that  the  district  court  for  the  Territory  of  Hawaii 
b  not  a  territorial  court,  but  a  "United  States  district  court" 
within  the  meaning  of  the  latter  term  as  used  in  the  statutes 
applicable  to  the  United  States  district  courts  in  the  States. 

The  question  to  be  decided  here  does  not  depend  upon 
whether  the  jurMicdan  of  the  courts  in  Hawaii  is  the  same  or 
different  from  that  of  the  courts  in  the  other  Territories,  the 
fact  being  clear  that  the  courts  in  the  Territories,  including 
Hawaii  and  Alaska,  are  courts  created  by  Congress  and  pos- 
sessed of  such  jurisdiction  as  Congress  may  see  fit  to  grant, 
and  presided  over  by  judges,  appointed  for  a  term  of  years  j  and 
mkbject  to  removal  by  the  President, 

The  judges  of  the  courts  in  Hawaii  are  not  appointed  for 
life,  or  during  good  behavior,  imder  Article  HI  of  the  Con- 
stitution, and,  as  said  by  Mr.  Justice  Harlan  in  delivering  the 
opinion  of  the  court  in  the  case  of  McAUister  v.  United  States 
(141  U.  S.y  174;  184),  involving  a  claim  for  salary  of  a  district 
judge  for  the  district  of  Alaska  arising  out  of  his  removal  by 
the  President: 

''It  must  be  regarded  as  settled  that  courts  in  the  Terri- 
tories, created  imder  the  plenary  municipal  authority  that 
Congress  possesses  over  the  Territories  of  the  United  States, 
are  not  courts  of  the  United  States  created  under  the  author- 
ity conferred  by  that  article."  (Referring  to  Article  IH  of 
tiie  Constitution.) 

The  question  to  be  decided  depends  rather  upon  the  appli- 
cability and  effect  of  certain  statutes  which  will  now  be  con- 
sidered. 

62888°— VOL  16—10 29 
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The  act  of  March  3,  1909  (35  Stat.,  838),  amendinc;  section 
86  of  the  act  of  April  30,  1900  (31  Stat.,  158),  entitled 
**An  act  to  provide  a  government  for  the  Territory  of  Ha- 
waii," after  establishing  ''in  the  said  Territory  a  district 
court,  to  consist  of  two  judges,"  etc.,  as  quoted  in  the  dis- 
bursing clerk's  letter  above,  also  provides  inter  alia: 

''The  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate  of  the  United  States,  shall 
appoint  two  district  judges,  a  district  attorney,  and  a 
marshal  of  the  United  States  for  the  said  district,  and  said 
judges,  attorney,  and  marshal  shidl  hold  office  for  six  years 
imless  sooner  removed  by  the  President." 

Section  1878,  Revised  Statutes,  provides: 

"Sec.  1878.  The  governor  and  secretary  for  each  Territory 
shall,  before  they  act  as  such,  respectively,  tiJce  an  oath 
before  the  district  judge,  or  some  justice  of  the  pneace  in  the 
limits  of  the  Territory  ror  which  they  are  appointed,  duly 
authorized  to  administer  oaths  by  the  laws  in  force  therein, 
or  before  the  Chief  Justice  or  some  associate  justice  of  the 
Supreme  Court  of  the  United  States,  to  support  the  Consti- 
tution of  the  United  States  and  faithfully  to  discharge  the 
duties  of  their  respective  offices;  and  such  oaths  shall  be 
certified  by  the  person  before  whom  the  same  are  taken;  and 
such  certificates  shall  be  received  and  recorded  by  the  secre- 
tary  among  the  executive  proceedings;  and  the  chief  justice 
and  associate  justices,  and  all  other  civil  officers  appointed  for 
any  Territory,  before  they  act  as  such,  shall  take  a  like  oath 
before  the  governor  or  secretary,  or  some  judge  or  justice  of 
the  peace  of  the  Territory  who  may  be  duly  commissioned 
and  qualified,  and  such  oath  shall  be  certified  and  transmitted 
by  the  person  taking  the  same  to  the  secretary,  to  be  by  him 
recorded  as  above  airected ;  but  after  the  first  qualification 
of  the  officers  herein  specified  in  the  case  of  a  new  Territory, 
as  well  as  in  all  organized  Territories,  the  like  oath  shall  be 
taken,  certified,  and  recorded  in  such  maimer  and  form  as 
may  be  prescribed  by  the  law  of  each  Territory." 

The  act  of  May  1,  1876  (19  Stat.,  43),  provides: 

"And  hereafter jpayment  of  salaries  of  all  officers  of  the 
Territories  of  the  Umted  States  appointed  by  the  President 
shall  commence  only  when  the  person  appointed  to  any  such 
office  shall  take  the  proper  oath,  and  shall  enter  upon  the 
duties  of  such  office  m  such  Territory;  and  said  oath  shall 
hereafter  be  administered  in  the  Territory  in  which  such 
office  is  held." 
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It  is  noticed  that  the  act  last  cited  appears  in  ihe  same  paror 
graph  of  a  statute  appropriating  an  amount  as  salary  for  the 
chief  justice  and  associate  justices  of  the  then  Territory  of 
Wyoming.  This  fact  may  be  only  a  coincidence,  but  is 
adverted  to  here  for  what  it  is  worth. 

This  act  has  been  carried  into  the  Supplement  to  the  Re- 
vised Statutes  (vol.  1,  2d  edition,  100)  and  is  general  legisla- 
tion, mandatory  in  its  terms,  and  applicable  aUke  to  all  the 
Territories  of  the  United  States.  It  was  so  held  in  8  Comp. 
Dec.,  215,  217,  wherein  I  decided  that  Alaska  is  a  Territory 
of  the  United  States,  that  the  district  attorney  for  the  dis- 
trict of  Alaska  is  an  officer  of  the  Territory  within  the  mean- 
ing of  said  act  and  does  not  become  entitled  to  the  salary  of 
the  offiice  until  he  takes  the  oath  of  office  in  the  Territory  and 
enters  upon  the  duties  of  such  office  in  the  Territory.  See 
also  Grigshy's  case,  December  8,  1902  (23  MS.  Comp.  Dec, 
792),  wherein  the  same  conclusion  was  reached. 

This  rule  has  been  like¥rise  applied  to  governors  of  the 
Territories.  (Bowler's  First  C!omp.  Dec.,  20;  4  Comp.  Dec., 
194.) 

The  first  inquiry  must  therefore  be  made  as  to  whether 
Hawaii  may  properly  be  considered  a  Territory  of  the  United 
States  within  the  meaning  of  the  act  cited. 

The  act  of  April  30,  1900  (31  Stat.,  141),  provides  (section 
2)  that  the  Hawaiian  Islands  ''shall  be  known  as  the  Terri- 
tory of  Hawaii,"  and  (section  3)  ''that  a  territorial  govern- 
ment is  hereby  estabUshed  over  the  said  Territory." 

Sections  5  and  6  provide: 

"Sec.  5.  That  the  Constitution  and,  except  as  herein  other- 
wise provided,  all  the  laws  of  the  United  States  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  Territory  as  elsewhere  in  the  United  States. 

4t      4t      « 

"Seg.  6.  That  the  laws  of  Hawaii  not  inconsistent  with  the 
Constitution  or  laws  of  the  United  States  or  the  provisions  of 
this  act  shall  continue  in  force,  subject  to  repeal  or  amend- 
ment by  the  legislatiure  of  Hawaii  or  the  Congress  of  the 
United  States." 

Section  9  provides: 

"That  wherever  the  words  'president  of  the  Republic  of 
Hawaii,'  or  'Republic  of  Hawaii,'   or  'government  of  the 
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Republic  of  Hawaii/  or  their  equivalents  occur  in  the  laws 
of  Hawaii  not  repealed  by  this  act,  they  are  hereby  amended 
to  read  'governor  of  the  Territory  of  Hawaii/  or  'Territory 
of  Hawau/  or  'government  of  the  Territory  of  Hawaii/  or 
their  equivalents,  as  the  context  requires." 

Section  12  provides  for  a  legislature  which  is  to  be  styled 
"The  legislature  of  the  Territory  of  Hawaii/'  while  sections 
66  and  69,  respectively,  provide  for  the  appointment  by  the 
President  of  a  governor  and  of  a  secretary  for  the  Territory. 
Sections  80  and  82  provide  for  the  appointment  by  the  Presi- 
dent of  the  justices  of  the  supreme  and  circuit  courts.  Sec- 
tion 85  provides  for  the  election  of  a  Delegate  to  the  House  of 
Representatives  of  the  United  States.  (Section  86,  as 
amended,  is  elsewhere  quoted  herein.)  Sections  87  and  88 
provide  that  the  Territory  of  Hawaii  shall  constitute  dis- 
tricts for  the  collection  of  internal  revenue  and  customs, 
respectively. 

It  is  also  noted  that  Congress  each  year  in  making  appro- 
priations for  the  "Government  in  the  Territories"  includes 
Hawaii  in  the  same  classification  with  Alaska,  Arizona,  and 
New  Mexico.     (See  act  of  March  4,  1909,  35  Stat.,  877.) 

That  Hawaii  is  an  organized  Territory  of  the  United  States 
is  apparently  recognized  by  the  Supreme  Court  in  Equitable 
Life  Assurance  Society  v.  Brown  (187  U.  S.,  309),  where 
referring  to  Ez  parte  Wilder^ s  Steamship  Co.,  supray  it  is  said: 

<<*  4e  «  fj^^  jurisdiction  of  this  court  to  review  judg- 
ments of  the  courts  of  the  Territory  of  Hawaii  is  more  re- 
stricted than  is  the  jurisdiction  to  review  judgments  of  the 
courts  of  other  organized  Territories    *    *    *." 

From  the  foregoing  I  am  clear  that  Hawaii  should  be 
regarded  as  a  Territory  of  the  United  States  within  the 
meaning  of  the  act  of  May  1,  1876,  supra. 

The  next  material  inquiry  to  be  made  is  whether  the 
judge  of  "the  district  court  for  the  Territory  of  Hawaii" 
may  properly  be  considered  as  an  officer  of  the  Territory 
appointed  by  the  President,  within  the  meaning  of  the  act 
of  May  1,  1876,  supra. 

In  8  Comp.  Dec,  215,  218,  cited  above,  wherein  I  decided 
that  a  district  attorney  for  the  district  of  Alaska  was  a  terri- 
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torial  officer  within  the  meaning  of  the  act  of  May  1,  1876, 
gupray  I  said: 

*'It  may  be  said  that  the  district  attorney  is  not  a  terri- 
torial officer  within  the  meaning  of  the  statute  cited,  and 
that  it  refers  only  to  officers  of  the  executive  branch  of  the 
territorial  government,  bflt  I  do  not  think  this  position 
tenable,  'flie  judges  of  district  courts  in  the  Territories 
have  always  been  treated  as  territorial  officers,  and  I  see  no 
reason  why  district  attorneys  should  not  be  so  treated,  and 
so  far  as  I  know  they  have  always  been  so  treated." 

While  the  courts  in  the  Territory  of  Hawaii  vary  from 
those  in  other  organized  Territories  in  number  and  desig- 
nation, there  being  therein  so-called  ^'circuit"  courts,  as 
well  as  a  supreme  court,  together  with  a  *' district  court," 
which  latter  court,  as  provided  by  the  act  of  March  3, 1909, 
supra,  has — 

"*  *  *  ijj  addition  to  the  ordinary  jurisdiction  of  dis- 
trict courts  of  the  United  States,  jurisdiction  of  all  cases 
cognizable  in  a  circuit  court  of  the  United  States,  and  shall 

proceed  therein  in  the  same  maimer  as  a  circuit  court 
*    *    * " 

3 

still  it  can  hardly  be  said  that  the  judge  of  such  district 
court  for  the  Territory  of  Hawaii,  appointed  by  the  President 
''to  hold  office  for  six  years  unless  sooner  removed,"  is  not 
an  officer  of  and  for  the  Territory  within  the  meaning  of  the 
act  of  May  1,  1876,  supra,  as  much  so  as  the  other  judges  in 
that  Territory,  or  those  in  other  organized  Territories.  It 
is  true  he  is  not  an  officer  of  the  executive  branch  of  the  terri- 
torial government,  but,  as  indicated  above  (8  Comp.  Dec, 
215),  it  is  well  settled  that  the  act  of  May  1,  1876,  is  not 
limited  to  executive  officers. 

It  is  clear  that  the  district  judge  for  the  Territory  of 
Hawaii  is  not  a  United  States  district  judge  of  the  same  class 
and  character  as  those  appointed  for  judicial  districts  com- 
prising a  State  or  a  part  of  a  State.  The  latter  are  appointed 
for  life  or  during  good  behavior,  and  can  be  removed  only  by 
impeachment.  In  Reynolds  v.  United  States  (98  U.  S.,  145, 
154),  affirmed  in  McAUister  v.  United  States,  supra,  Chiejf 
Justice  Waite,  speaking  for  the  whole  court,  said: 

*'By  section  1910  of  the  Revised  Statutes  the  district 
courts  of  the  Territory  have  the  same  jurisdiction  in  all 
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cases  arising  under  the  Constitution  and  laws  of  the  United 
States  as  is  vested  in  the  circuit  and  district  courts  of  the 
United  States;  but  this  does  not  make  them  circuit  and 
district  courts  of  the  United  States.  We  have  often  so 
decided.  *  *  *  They  are  courts  of  the  Territories, 
invested  for  some  purposes  with  the  powers  of  the  courts  oi 
the  United  States.^ 

See  also  Clinton  v.  EnglebrecJU  (13  Wall.,  434,  447);  Homr- 
hicUe  V.  Tomibs  (18  Wall.,  648,  655);  Dawnes  v.  BidweU 
(182  U.  S.,  267). 

Applying  the  principle  repeatedly  announced  by  the  Su- 
preme Court,  as  above,  it  must  be  concluded  that  the  district 
court  for  the  Territory  of  Hawaii  is  a  territorial  court,  and 
not  a  "United  States  district  court''  within  the  proper  sense 
of  that  term.  It  would  seem  therefore  to  follow  necessarily 
that  the  judge  of  such  territorial  court  in  and  for  the  Terri- 
tory of  Hawaii  is  a  territorial  judge  of  and  for  the  said  Terri- 
tory, and  that  his  right  to  salary  rests  upon  the  same  ground 
as  that  of  the  other  territorial  judges  therein ,  such  as  the 
judges  of  the  supreme  and  "circuit''  courts  of  said  Territory. 
In  this  connection  the  fact  that  section  1878,  Revised  Stat- 
utes, quoted  above,  in  express  terms  refers  to  the  "chief  jus- 
tice and  associate  justices,  and  all  other  civil  officers  ap- 
pointed for  any  Territory,"  is  important  as  showing  that 
Congress  intended  said  section  to  apply  to  territorial  judges 
as  well  as  to  the  governor,  secretary,  and  other  civil  officers 
appointed  by  the  President  for  the  Territories. 
.  While  the  act  of  May  1,  1876,  supra,  does  not  expressly 
and  specifically  purport  to  amend  section  1878,  Revised 
Statutes,  it  nevertheless  apparently  relates  and  is  supple- 
mentary thereto  to  the  extent  of  imposing  certain  conditions 
precedent  to  the  right  when  the  salaries  of  officers  named 
therein  shall  commence.  The  applicability  of  the  act  of 
May  1,  1876,  which  act  expressly  includes  "oH  officers  of  the 
Territories  of  the  United  States  appointed  by  the  President," 
to  the  judge  of  the  "district  court  for  the  Territory  of  Ha- 
waii" must  therefore  be  conceded,  especially  when  it  is  ac^ 
knowledged,  as  it  must  be,  that  said  enactment  is  general 
legislation  (8  Comp.  Dec,  217)  and  applies  to  the  territorial 
courts  created  after  its  passage  with  the  same  force  and  effect 
as  those  in  existence  at  the  time  of  its  approval. 
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This  conclusion  is  strengthened  also  when  the  general  in- 
tent of  Congress  is  considered,  for  there  can  be  no  good  reason 
why  the  salary  of  the  district  judge  for  the  Territory  of  Ha- 
waii should  commence  prior  to  the  time  he  takes  the  proper 
oath  of  office  in  the  Territory  any  more  than  the  salary  of  the 
other  officers  or  judges  of  the  Territory.  It  is  not  understood 
how  he  could  properly  enter  upon  and  discharge  his  official 
duties  outside  the  Territory  anymore  completely  and  effect- 
ually than  the  other  officers  named  could  perform  theirs  out- 
side the  Territory.  If  he  could  do  so  there  would  be  no  rea- 
son for  any  requirement  that  he  should  be  present  in  the 
Territory.  If  in  this  case  the  district  judge  for  the  district 
of  Hawaii  is  entitled  to  salary  upon  taking  the  oath  in  New 
York  twenty-nine  days  before  he  is  imderstood  to  hare 
reached  his  official  residence  in  Hawaii,  it  is  obvious  that  he 
could  receive  the  salary  of  the  office  for  the  entire  term  of  six 
years  without  ever  being  present  in  the  Territory  at  all,  un- 
less sooner  removed  by  the  President;  or  if  the  taking  of  the 
oath  in  Hawaii  on  July  29  related  back  to  the  taking  of  the 
oath  in  New  York  on  July  1,  so  as  to  make  his  salary  com- 
mence July  1,  he  could  remain  absent  from  the  Territory 
xuitil  near  the  completion  of  his  six-year  term  and  then  by 
taking  the  oath  in  the  Territory  receive  the  salary  for  the 
entire  period.  It  can  not  be  held  that  a  construction  that 
could  give  rise  to  such  contingencies  or  conditions  is  reason- 
able and  proper,  or  in  harmony  with  the  legislation  on  this 
subject,  but  it  is  more  reasonable,  on  the  other  hand,  to  con- 
clude that  Congress  intended  to  make  it  impossible  for  such 
conditions  to  obtain. 

In  view  of  the  above  I  am  of  opinion  that  Hawaii  is  a  Ter- 
ritory of  the  United  States  within  the  meaning  of  the  act 
cited,  that  the  district  judge  for  said  Territory  is  a  territorial 
judge,  or  officer,  appointed  by  the  President,  within  the 
meaning  of  said  act,  and  that  Mr.  Woodruff  can  not  legally 
be  paid  any  salary  prior  to  July  29, 1909,  the  date  upon  which 
he  took  the  oath  of  office  in  the  Territory  and  upon  which 
date  he  is  understood  to  have  reached  the  Territory  and 
entered  upon  the  duties  of  the  office  therein. 


Digitized  by  VjOOQ IC 


456  DECISIONS  OF  THE  COMPTROLLEB. 

ADDITIONAL  COXPENSATION  OF  ENLISTED  XSN  OF  THE  XABINS 
COBPS  HOLDING  GOOD-CONDUCT  XEDALS,   FINS,   OB  BAB8. 

Enlisted  men  of  the  Marine  Corps,  holding  good-conduct  medals,  pins,  or 
bars,  are  entitled  to  the  same  additional  compensation  therefor  as  is 
provided  for  enlisted  men  of  the  Navy. 

Such  additional  compensation  is  attached  to  their  base  pay  and  is  equally 
permanent  in  its  character  when  the  right  thereto  has  been  acquired, 
and  enlisted  men  of  the  Marine  Corps,  holding  such  good-conduct  med- 
als, pins,  or  bars,  are  entitled  to  have  the  10  per  cent  increase  authorized 
by  the  act  of  May  13,  1908  (35  Stat.,'  128),  computed  upon  such  addi- 
tional compensation. 

Assistant  Comptroller  Xitchell  to  Ma).  William  Olasgow  Powell,  asslstuU 
paymaster,  XT.  S.  Xaiine  Cozps,  January  19,  1910: 

You  request  my  decision  of  the  question  whether  Q.  M. 
Sergt.  Charles  W.  Henkle,  U,  S.  Marine  Corps,  is  entitled  to 
an  increase  of  10  per  cent  on  the  amount  of  each  75  cents 
paid  to  him  as  the  holder  of  good-conduct  medals,  pins,  or 
bars,  under  the  facts  stated  in  your  letter  of  November  22, 
1909,  as  follows: 

'4.1  have  the  honor  to  request  a  decision  as  to  the  proper 
rate  to  pay  Q.  M.  Sergt.  Charles  W.  Henkle,  U.  S.  Marine 
Corps,  on  the  pay  ronsy  special  duty,  Washington,  D.  C, 
in  my  account.  There  is  no  question  as  to  the  amount  of 
pay  due  Sergeant  Henkle  for  his  rate  as  quartermaster- 
sergeant.  He  has,  however,  been  granted  good-conduct 
medal  No.  487,  awarded  August  11,  1905,  and  good-conduct 
medal  bar  No.  487-a,  awarded  September  1,  1909.  Here- 
tofore 75  cents  per  month  compensation  has  been  paid  to 
each  man  awarded  a  good-conduct  medal,  pin,  or  bar,  but 
under  the  laws  and  regulations  the  question  has  arisen  as  to 
whether  this  is  the  proper  rate  of  compensation. 

*^2.  In  the  naval  appropriation  bul  for  the  fiscal  year 
ending  June  30,  1905,  was  incorporated  an  item  for  com- 

Eensation  of  marines  holding  good-conduct  medals,  pins,  or 
ars,  in  promulgation  of  which,  in  General  Order  No.  164, 
Navy  Department,  dated  July  22,  1904,  the  following 
executive  order  was  published,  viz: 

"'WnrrE  House,  June  £8, 1904. 
"*From  and  including  July  1,  1904,  all  enlisted  men  of  the 
United  States  Marine  Corps  regularly  detailed  as  gun  point- 
ers, messmen,  or  signalmen,  or  holding  good-conduct  medals, 
pins,  or  bars,  shall  receive  the  same  extra  compensation  in 
addition  to  tiieir  monthly  pay  as  is  now  or  may  hereafter  be 
allowed  enlisted  men  of  the  Navy. 
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"'Provided^  That  noUuBg  herein  contained  shall  be  con- 
strued to  entitle  any  person  to  back  pay  for  medals,  pins,  or 
bars  held  or  for  other  services  rendered  as  hereinbefore 
referred  to  or  otherwise. 

(Signed)  "'Theodore  Roosevelt. 

"'Chables  H.  Darling, 

''^Acting  Secretary  J 

''In  which  order  it  is  to  be  noticed  that  the  President  states 
that  this  compensation  shall  be  the  same  as  it  now  or  maj 
hereafter  be  allowed  to  enlisted  men  of  the  Navy.  This 
compensation  at  that  time  was  75  cents  for  each  good- 
conauct  medal,  pin,  or  bar. 

''3.^  The  naval  appropriation  act  approved  May  13,  1908, 
contains  an  item,  as  follows: 

"*The  pay  of  all  active  and  retired  enlisted  men  of  tlie 
Navyis  hereby  increased  ten  per  centum.' 

''Which  law  was  interpreted  by  the  Assistant  Comp- 
troller of  the  Treasury,  under  date  of  May,  27,  1908  (14 
Comp.,  829),  as  follows: 

"'I  am  of  opinion  that  the  10  per  cent  increase  should 
be  computed  upon  the  base  pay  of  the  enlisted  men  and  also 
upon  such  pay  as  is  permanent— ;-that  is^  classes  1  and  2, 
supra — but  I  do  not  think  that  it  was  intended  that  the 
increase  should  be  computed  on  the  extra  temporary  pay 
for  special  service  represented  in  the  third  class,  supra.' 

'*The  reference  to  class  2,  referring  to — 

"*2.  Pay  which  is  added  to  or  attached  to  the  base  pay 
and  equauy  permanent  after  the  right  to  it  has  been  ac- 
quired, sucn  as  continuous  service,  longevity  pay  provided 
by  General  Order  No.  34  of  November  28,  1906,  and  the  pay 
for  those  holding  good-conduct  medals  or  certificates  of 
graduation,  etc.' 

' ' From  the  quotation  from  the  above  act  and  the  decision  of 
the  Assistant  Comptroller,  based  thereon,  it  appears  that  the 
compensation  paia  to  enlisted  men  of  the  Navy  is  no  longer 
75  cents  per  month,  but  75  cents  plus  10  per  cent  thereof,  i.  e., 
82  J  cents  per  month  for  each  good-conduct  medal,  pin,  or  bar. 

'*4.  The  question  presented  is  as  to  whether  Quartemaster- 
Sei^eant  Henkle,  under  the  executive  order  of  June  28,  1904, 
which  is  still  in  force,  should  not  be  paid  82}  cents  per  month 
for  good-conduct  medal  No.  487,  and  82}  cents  per  month 
for  good-condu5t  medal  bar  No.  487-a,  a  total  of  $1.65  per 
month,  in  lieu  of  $1.50  per  month,  which  has  heretofore 
been  paid  him." 

Section  1612  of  the  Revised  Statutes  provides  that  en- 
listed men  of  the  Marine  Corps  shall  receive  the  same  pay  as 
enlisted  men  of  like  grades  in  the  Infantry  of  the  Army.     No 
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pay  for  good-conduct  medals,   pins,  or  bars,  is,  however, 
authorized  for  enlisted  men  of  the  Army. 

The  act  of  April  27,  1904  (33  Stat.,  347),  provides  for 
enlisted  men  of  the  Marine  Corps  as  follows: 

'Tay  of  noncommissioned  officers,  musicians,  and  privates, 
as  prescribed  by  law    *    *     *    including  additional  com- 

Sensation  for  enlisted  men  of  the  Marine  Corps  regularly 
etailed  as  gun  pointers,  messmen,  signalmen,  or  holding 
good-conduct  medals,  pins,  or  bars    *    *    */' 

In  pursuance  of  said  provision  the  President  issued,  June 

28,  1904,  an  executive  order  as  follows: 

''From  and  including  July  1,  1904,  all  enlisted  men  of  the 
United  States  Marine  Corps  regularly  detailed  as  ffun 
pointers,  messmen,  or  signalmen,  or  holding  good-conauct 
medals,  pins,  or  bars,  shaO  receive  the  same  extra  compensa- 
tion in  addition  to  their  monthlv  pay  as  is  now  or  may  here- 
after be  allowed  enlisted  men  of  the  Navy." 

Paragraph  15  of  article  1134  of  Navy  Regulations  of  1909 
provides  as  follows: 

'^Enlisted  men  of  the  Marine  Corps  regularly  detailed  as 
gun  pointers,  messmen,  or  signalmen,  or  holding  good-conduct 
medals,  pins,  or  bars,  shall  receive  the  same  extra  com- 

Sensation  in  addition  to  their  monthly  pay  as  is  now  or  may 
ereafter  be  allowed  to  enlisted  men  of  the  Navy.*' 

A  provision  similar  to  that  contained  in  the  act  of  April  27, 
1904,  supra,  has  been  repeated  in  each  subsequent  appropria- 
tion act.     (See  acts  of  Mar.  3,  1905,  33  Stat.,  1113;  June 

29,  1906,  34  Stat.,  579;  Mar.  2,  1907,  34  Stat.,  1200;  May 
13,  1908,  35  Stat.,  155.) 

Enlisted  men  of  the  Marine  Corps  holding  good-conduct 
medals,  pins,  or  bars,  are  entitled  in  my  opinion  under  the 
above  statutes,  order,  and  regulations,  to  the  same  extra  or 
additional  compensation  therefor  as  are  enlisted  men  of  the 
Navy  who  are  the  holders  of  good-conduct  medals,  pins,  or 
bars. 

Enlisted  men  of  the  Navy  holding  good-cgnduct  medals, 
pins,  or  bars,  were  entitled  at  the  time  of  the  passage  of  the 
act  of  May  13,  1908  (35  Stat.,  127),  to  receive  ''seventy-five 
cents  per  month,  in  addition  to  the  pay  of  their  rating,  for 
each  good-conduct  medal,  pin,  or  bar  held  by  them."  (Gen- 
eral Orders,  Navy  Department,  No.  108,  Sept.  11, 1902;  par.  3, 
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art.  918,  Navy  Regulations,  1905.  See  also  par.  3,  art.  834, 
Navy  Regulations,  1909.)  This  additional  pay  is  attached 
to  their  base  pay  and  has  been  held  to  be  equally  permanent 
in  its  character  when  the  right  thereto  has  been  acquired. 
(See  24  MS.  Comp.  Dec,  1259,  Mar.  27,  1903;  12  Comp. 
Dec,  772;  14  id.,  829.) 

The  act  of  May  13,  1908  (35  Stat.,  128),  provides  that: 

"The  pay  of  all  active  and  retired  enlisted  men  of  the 
Navy  is  hereby  increased  ten  per  centum." 

In  construing  said  act  I  held  in  the  decision  of  May  27, 1908 
(14  Comp.  Dec,  829),  referred  to  by  you,  that  the  75  cents 
per  month  to  which  enlisted  men  of  the  Navy  holding  good- 
eonduct  medals,  pins,  or  bars  were  entitled  at  the  time  of  its 
passage,  being  pay  permanent  in  its  character  as  distinguished 
from  temporary  pay  far  special  service,  was  "pay"  upon 
which  the  10  per  cent  increase  authorized  by  the  act  of 
May  13,  1908,  supra,  should  be  computed.  Enlisted  men 
of  the  Navy  are  therefore  entitled  since  the  passage  of -the 
act  of  May  13,  1908,  to  82^  cents  per  month  for  each  good- 
conduct  medal,  pin,  or  bar  held  by  them.  EnUsted  men  of 
the  Marine  Corps  holding  good-conduct  medals,  pins,  or  bars, 
since  the  passage  of  the  act  of  May  13,  1908,  are  Ukewise 
entitled  thereto. 

You  should  therefore  pay  Quartermaster-Sergeant  Henkle 
at  the  rate  of  82J  cents  per  month  for  each  good-conduct 
medal  or  bar  held  by  him. 


XZPBNSE  OF  WBAPPING  ANNUAL  BEPOBTS  FOB  MAILING. 

Tliere  is  no  provision  in  the  appropriation  for  public  printing  and  binding 
for  the  expense  of  wrapping,  in  the  Government  Printing  Office,  the 
annual  reports  of  the  Comptroller  of  the  Currency,  and  such  expense 
would  not  be  a  proper  charge  against  the  allotment  of  the  Treasury 
Department  in  said  appropriation. 

ComptroUer  TzaceweU  to  the  Secretary  of  the  Treasury,  January  19,  1910: 
I  have  received  your  letter  of  January  17,  1910,  in  which 

you  request  my  decision  of  a  question  therein  presented,  as 

follows: 

"  I  have  the  honor  to  state  that  requisition  has  been  made 

on  the  Chief  of  the  Division  of  Printing  and  Stationery,  office 
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of  tho  Secretary  of  the  Treasury,  by  the  ComptroUer  of  the 
Currency  for  wrapping  9,000  copies  of  his  annual  report  for 
the  fiscal  year  1910,  which  is  in  process  of  printing  at  the 
Government  Printing  OflBce. 

"  Your  opinion  is  desired  as  to  whether  the  wrapping  of  the 
department  reports  by  the  Public  Printer  is  a  proper  charge 
against  the  allotment  of  the  Treasury  Department  for  print- 
ing and  binding. 

''In  this  connection  your  attention  is  directed  to  the  in- 
closed  copy  of  a  letter  from  the  Deputj  and  Acting  Comp- 
troller of  the  Currency,  dated  the  15th  mstant/' 

The  question  submitted  is  as  to  whether  the  expense  of 
wrapping  the  copies  of  the  annual  reports  of  the  Comptroller 
of  the  Currency  in  the  Government  Printing  Office  for  mail- 
ing is  a  proper  charge  against  the  allotment  of  the  Treasury 
Department  for  printing  and  binding. 

I  am  informed  that,  in  submitting  estimates  for  the  per- 
formance of  the  work,  the  Public  Printer  does  not  include 
the  expense  of  wrapping  the  reports  for  mailing  either  in  the 
cost  of  printing  or  the  cost  of  binding,  but  that  he  makes  a 
separate  and  distinct  charge  therefor  in  addition  to  the  charge 
for  printing  and  binding,  thus  increasing  the  cost  and  neces- 
sarily the  charge  against  the  appropriation  for  public  printing 
and  binding  by  the  amount  of  such  separate  charge. 

Unless  there  is  provision  in  the  appropriation  for  public 
printing  and  binding  for  this  additional  expense  the  work 
should  not  be  done  by  the  Public  Printer.  I  find  no  such 
provision  in  the  appropriation  act.  Most  of  the  bureaus  of 
the  department  do  their  own  wrapping  for  mailing  with  the 
force  provided  for  in  their  respective  appropriations. 

I  have  therefore  to  advise  you  that  the  expense  of  wrap- 
ping the  reports  of  the  Comptroller  of  the  Currency  for  mail- 
ing is  not  a  proper  charge  against  the  allotment  of  the 
Treasury  Department  for  printing  and  binding. 
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SALATITTO  or  COITSUU  PKBrOlUaN0  TEMPOKAKT  BUTHS   AT 
THB   8TATX   DBPAKTXKRT   BXTOBX   A88UXINO   CHAB0E    OT 
POSTS  or  BUTT. 


Under  section  1740  of  the  Revised  Statutes,  the  diplomatic  and  consular 
officers  mentioned  therein  are  not  entitled  to  receive  compensation 
until  they  have  assumed  chazge  of  their  duties  at  their  posts,  excepting 
thirty  days  receiving  instructions  and  the  period  neceesarily  consumed 
in  traveling  from  their  residences  to  their  posts  of  duty  at  the  com- 
mencement of  their  term  of  duty  and  in  returning  from  their  posts  at  the 
termination  of  their  service. 

A  consul-general,  performing  temporary  duties  under  competent  orders, 
issued  under  the  provisions  of  section  1752  of  the  Revised  Statutes,  at 
the  State  Department,  before  he  has  reported  at  his  post  of  duty,  is  not 
entitled  to  salary  during  such  period,  except  for  the  thirty  days'  instruc- 
tion allowed  by  section  1740  of  the  Revised  Statutes,  fwpra, 

Comitraller  Tiaoewell  to  the  Seerelaiy  of  State,  January  80,  1810: 

I  am  in  receipt  of  your  letter  of  January  13,  1910,  as 
follows: 

"It  occasionally  occurs,  after  the  expiration  of  the  thirty 
days'  instruction  period  allowed  a  consular  officer  under  sec- 
tion 1740,  Revised  Statutes,  to  familiarize  himself  with  the 
necessary  general  duties  of  the  service  that  it  is  desirable  he 
be  detained  for  a  short  period  at  this  department  or  in  the 
United  States  in  connection  with  specific  duties  or  work  per- 
taining to  his  particular  office.  This,  however,  has  not  been 
done,  owing  to  the  provisions  of  section  1740,  Revised 
Statutes,  as  hitherto  construed,  as  it  would  have  resulted 
in  the  loss  of  the  consul's  salary.  The  commercial  expansion 
of  the  United  States  and  the  trade  and  treaty  negotiations 
now  beins  carried  on  with  other  countries,  under  the  new 
tariff,  make  it  extremely  desirable  in  occasional  cases  that 
the  department  be  enabled  to  retain  a  consular  officer  in  this 
country  until  he  can  thoroughlv  study  and  fully  master  the 
situation  so  far  as  it  relates  to  his  particular  post. 

"A  specific  case  has  arisen.  Mr.  Thomas  Sammons,  who 
has  been  consul-general  of  the  United  States  at  Seoul  since 
March  30,  1907,  has  recentlv,  while  in  the  United  States  on 
leave  of  absence,  been  transferred  to  the  American  consulate- 
general  at  Yokohama,  Japan.  He  took  the  oath  of  office  on 
December  7,  1909,  and  has  filed  his  official  bond,  which  has 
been  approved  and  transmitted  to  the  Secretary  of  the 
Treasury.  The  consular  office  at  Yokohama  is  at  present 
in  charge  of  the  vice-consul-general. 
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*'  On  mccoont  of  Mr.  Sammons's  knowledge  of  conditions  in 
the  Orient,  and  his  extensive  experience  in  similar  matters, 
it  is  desired  to  have  him  remain  temporally  near  the  depart- 
ment for  consultation,  and  to  continue  certain  work  already 
inaugurated  in  connection  with  his  o£Bcial  duties  as  consul- 
general  at  Yokohama.  This  will  require  Mr.  Sammons's 
presence  in  the  United  States  for  a  somewhat  longer  period 
than  thirty  days  from  the  date  of  his  oath  of  office.  Before 
issuii^  the  oitler  for  Mr.  Sammons's  detention,  under  the 
provisions  of  section  8  of  the  act  of  July  31,  1894,  I  have 
to  request  your  advance  decision  as  to  wliether  this  depart- 
ment has  tlie  power  under  the  law  to  authorize  a  consular 
officer  to  assume  the  duties  of  his  office  at  a  date  prior  to  that 
on  which  he  reaches  the  post  to  which  he  is  appointed." 

The  question  presented  for  my  decision  is :  Does  the  restric- 
tion contained  in  section  1740,  Revised  Statutes,  in  reference 
to  payment  of  salary  of  diplomatic  and  consular  officers, 
apply  to  a  consul  performing  temporary  duties  under  com- 
petent orders,  issued  under  the  provisions  of  section  1752, 
Revised  Statutes,  at  the  State  Department  before  he  has 
reported  at  his  post  for  duty  t 

"Sec.  1740.  Xo  *  *  *  consul-general,  consul,  or  com- 
mercial agent  mentioned  in  schedules  B  and  C  shall  be 
entitled  to  compensation  for  his  services  except  from  the 
time  when  he  reaches  his  post  and  enters  upon  his  official 
duties  to  the  time  when  he  ceases  to  hold  such  office,  and 
for  such  time  as  is  actually  and  necessarily  occupied  in 
receiving  his  instructions,  not  to  exceed  thirty  days,  and  in 
making  the  direct  transit  between  the  place  of  his  residence, 
when  appointed  y  and  his  post  of  duty  at  the  commencement 
and  termination  of  the  period  of  his  official  service,  for  which 
he  shall  in  all  cases  be  allowed  and  paid,  except  as  herein- 
after mentioned. 

''Sec.  1752.  The  President  is  authorized  to  prescribe  such 
regulations  and  make  and  issue  such  orders  and  instructions, 
not  inconsistent  with  the  Constitution  or  any  law  of  the 
United  States,  in  relation  to  the  duties  of  all  diplomatic  and 
consular  officers,  the  transaction  of  their  business,  or  render- 
ing of  accounts  and  returns,  the  payment  of  compensation, 
the  safe  keeping  of  the  archives  and  public  property  in  the 
hands  of  all  such  officers,  the  commumcation  of  mformation, 
and  the  procurement  and  transmission  of  the  products  of  the 
arts,  sciences,  manufactures,  agriculture  and  commerce  from 
time  to  time,  as  he  may  think  conducive  to  the  public  interest. 
It  shall  be  the  duty  of  all  such  officers  to  conform  to  said 
regulations,  orders,  and  instructions." 
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These  sections  of  the  Revised  Statutes  are  taken  from  the 
act  of  August  18,  1856  (11  Stat.,  52). 

Section  1740  is  susceptible,  in  my  opinion,  of  but  one  con- 
struction, and  that  is  that  the  officers  therein  mentioned  are 
entitled  to  receive  no  compensation  until  they  have  assumed 
charge  of  their  duties  at  their  posts  of  duty,  excepting  thirty 
days'  instruction  and  the  period  necessarily  consumed  in 
going  from  their  residences  to  their  posts  of  duty  at  the  com- 
mencement of  their  term  of  service  and  returning  from  their 
posts  of  duty  at  the  termination  of  their  period  of  service. 

Section  1752,  being  a  part  of  the  same  act,  it  appears  can 
not  be  invoked  as  conferring  authority  upon  the  President 
to  make  a  regulation  directly  contrary  and  inconsistent  with 
the  provisions  of  the  preceding  clause  (section  1740),  which 
makes  the  assumption  of  duties  at  his  post  condition  prece- 
dent to  receiving  compensation  of  the  office  to  which  ap- 
pointed, subject,  of  course,  to  the  exceptions  above  noted. 

The  two  sections  as  they  stand  are  in  no  wise  contradic- 
tory, the  second  yielding  to  the  first,  and  I  can  not  consist- 
ently place  a  construction  upon  the  latter  which  would  make 
the  two  sections  so  absolutely  divergent  and  contradictory. 
Under  the  latter  section  there  is  vested  in  the  President  a 
sufficient  grant  of  power  for  him  to  authorize  a  consular 
officer  to  perform  his  duties,  in  the  interests  of  commercial 
relations  or  otherwise,  at  other  places  than  at  the  particular 
post  to  which  the  consular  officer  has  been  appointed.  In 
other  words,  he  may  perform  his  official  duties,  although 
physically  absent  from  his  post  of  duty  imder  proper  orders. 
I  have  never  held,  however,  that  the  provisions  of  this  sec- 
tion appUed  before  a  consular  officer  had  reported  at  his 
post  of  duty,  except  in  cases  where  he  is  designated  by  the 
President  to  act  as  vice  or  deputy  consul  at  another  post  for 
a  period  not  to  exceed  one  year,  under  the  provisions  of  the 
act  of  April  5,  1906  (34  Stat.,  99). 

I  have  held  (15  Comp.,  488)  that  under  section  1740  a  con- 
sul is  not  entitled  to  pay  for  any  time  that  he  is  on  leave  of 
absence  in  the  United  States  after  he  is  appointed  and  before 
going  to  his  place  of  duty.  Also  in  15  (jomp.,  618,  that  a 
newly  appointed  minister  plenipotentiary  is  not  entitled  to 
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compensation  between  the  period  of  thirty  days  while  receiv- 
ing his  instructions,  and  for  the  time  consimied  in  making 
the  direct  transit  to  his  post  of  duty,  imtil  after  he  reaches 
his  post  and  enters  upon  his  official  duties. 

It  may  be  that  the  interests  of  economy  and  conyeni^ice 
afford  a  strong  reason  for  the  adoption  of  a  practice  such  as 
is  set  out  in  your  communication,  but  as  the  law  now  stands 
I  know  of  no  way  to  afford  the  relief  for  which  you  are  seeking. 


8XA-DUTT  PAT  OP  NAYAL  OFUGBES  PBBJ^KIEIHO  TXHPO&ABT 
DUTT  ON  8H0SB. 

Naval  officers  on  duty  at  sea,  who  are  ordered  to  duty  on  ahore  under  orders 
which  specify  that  such  shore  duty  is  temporary  and  in  addition  to  their 
present  duties,  are  entitled  to  the  pay  allowed  officers  on  duty  at  sea 
by  the  act  of  May  13,  1908  (35  Stat.,  128). 

Decision  by  Assistant  ComptroUer  MltcheU,  January  80,  1910: 

R.  Wainwright,  rear-admiral,  U.  S.  Navy,  appealed  Janu- 
ary 11,  1910,  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  No.  3353,  dated  January  6,  1910, 
disallowing  his  claim  for  10  per  centum  additional  pay  pro- 
vided by  the  act  of  May  13,  1908  (35  Stat.,  128),  for  officers 
of  the  Navy  on  sea  duty,  for  the  following  periods:  March 
24  to  June  13,  1909;  June  30  to  July  5,  1909;  and  October 
9  to  November  27,  1909,  all  dates  inclusive,  amoimting  to 
$300. 

The  Auditor  states  his  reasons  for  the  disallowance  as 
follows: 

'Claimant  was  not  on  duty  at  sea  and  is,  therefore,  not 
entitled  to  increase  of  pay  for  such  service.  (15  Comp.  Dec., 
656  and  901.)'' 

The  provision  for  the  additional  pay  claimed  (35  Stat., 
128)  is  as  foUoM^: 

''All  officers  on  sea  duty  *  *  *  shall,  while  so  serv- 
ing, receive  ten  per  centum  additional  of  their  salaries  and 
increase  as  above  provided,    *    *    *." 

If  the  appellant  was  on  sea  service  during  the  periods 
referred  to,  he  is  entitled  to  the  additional  pay;  otherwise  be 
is  not  so  entitled. 
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This  question,  so  far  as  relates  to  the  first  two  periods  for 
vhich  the  additional  pay  is  claimed,  was  considered  by  this 
oflBce  in  a  decision  of  December  20,  1909  (51  MS.  Comp.  Dec, 
1268),  upon  the  appellant's  appeal  from  the  Auditor's  dis- 
allowance of  his  claim  for  commutation  of  quarters  and  for 
heat  and  light  during  those  periods.  In  that  decision,  which 
affirmed  the  Auditor's  settlement  disallowing  conunutation 
of  quarters  and  heat  and  light  during  the  periods  in  ques- 
tion, all  the  orders  directing  the  duties  are  quoted  and  it 
was  said: 

''Each  of  the  orders  swpra  asajgnm^  claimant  to  duty  to 
be  performed  on  shore  stated:  'This  is  in  addition  to  your 
present  duties.' 

''It  thus  appears  that  the  said  orders  expressly  imposed 
upon  the  officer  the  continued  dischar^  or  his  sea  duties 
and  continued  him  in  the  status  of  oeing  on  sea  duty. 
(United  States  v.  Engard,  196  U.  S.,  511;  MS.  Comp.  Dec., 
November  26, 1909;  43  MS.  Comp.  Dec,  1316,  December  19, 
1907;  CoUins  v.  United  States.  37  Ct.  Cls.,  222;  Roberts  v. 
United  States,  No.  23521  Ct.  CL,  March  1,  1909.)'' 

The  orders  enjoining  the  duties  for  the  last  period,  October 
9  to  November  27,  1909,  are  dated  Octo%r  9,  1909,  and  are 
as  follows: 

"Sib:  Proceed  to  Washington,  D.  C,  and  report  at  the 
Navy  Department  for  special  temporary  duty  in  connection 
with  the  general  board. 

"Upon  the  completion  of  this  duty,  return  to  Philadel- 

Ehia,  Pa.,  or  to  such  other  port  as  the  U.  S.  S.  Georgia  may 
e,  and  resume  vour  duties  on  board  that  vessel. 
"This  is  in  acfdition  to  your  present  duties. 
"  Respectfully, 

"G.  VON  L.  Meteb, 
**  Secretary  of  the  Navy. 
''Rear-Admiral  Richard  Wainwkight,  U.  S.  Navy, 
"  Commander  Third  Division,  U.  S.  Atlantic  Meet, 

"  U.  S.  S.  Georgia.'' 

The  appellant  reported  for  the  duty  assigned  October  9, 
1909,  and  returned  to  the  U.  S.  S.  Georgia  November  28, 
1909. 

These  orders  are  the  same  in  two  important  particulars 
as  those  that  were  considered  in  the  case  of  United  States  v. 
Engard  (196  U.  S.,  51),  viz:    (1)  In  specifying  the  duty  on 
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shore  as  temporary,  and  (2)  stating  that  it  was  in  addition 
to  his  "present  duties/'  The  Supreme  Court  in  the  Engard 
case  held  that  the  officer  was  entitled  to  pay  for  sea  duty 
under  the  orders.  The  court  in  that  case  referring  to  the 
argument  submitted  by  the  attorney  for  the  Government 
said: 

''  In  effect,  the  proposition  is  that  it  must  be  assumed  as  a 
matter  of  law,  in  the  absence  of  a  finding  to  that  effect,  that 
the  temporary  shore  duty  was  of  such  apermanent  charac- 
ter as  to  render  it  impossible  for  the  officer  to  continue  to 
perform  duty  under  nis  permanent  sea  assignment,  and, 
therefore,  as  a  matter  of  law  caused  such  assignment  to 
terminate.  We  think  the  converse  is  true,  and  that  where 
the  assignment  of  an  officer  to  duty  by  the  Navy  Depart- 
ment expressly  imposed  upon  him  the  continued  discharge 
of  his  sea  duties  and  quaUfied  the  shore  duty  as  merely 
temporary  and  ancillary  to  the  regular  sea  duty,  that  the 
presumption  is  that  the  shore  duty  was  temporary  and  did 
not  operate  to  interfere  with  or  discharge  tne  officer  from 
the  responsibilities  of  his  sea  duty  to  which  he  was  regu- 
larly assigned/' 

I  am  of  opinion  that  the  appellant  is  entitled  to  pay  for 
sea  service  during  0e  periods  for  which  he  makes  the  claim. 

This  conclusion  is  not  in  conffict  with  the  decisions  to 
which  the  Auditor  refers,  as  the  facts  in  those  cases  are  quite 
different  from  the  facts  in  this. 

The  Auditor's  settlement  is  disaffirmed  and  the  appel- 
lant is  now  allowed  10  per  cent  additional  pay  to  his  regu- 
lar pay  of  $8,000  per  annum  for  the  periods  March  24  to 
June  13,  1909;  June  30  to  July  5,  1909;  and  October  9  to 
November  27,  1909,  being  four  months  and  fifteen  days  at 
$800  per  annum,  amounting  to  $300.  A  difference  is 
therefore  found  from  the  Auditor's  settlement  in  favor  of 
the  appellant  of  $300. 
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XZFENSSS  OF  INSPECTOBS  OF  COKSXTI^TES  IN  TBAVELINO  TO 
BSSnXE    THEIB  DUTIES  AFTEB   LEAVE  OF  ABSENCE. 

Inspectors  of  consulates,  who  resume  their  duties  after  leave  of  absence  at 
a  place  other  than  the  one  where  they  were  when  leave  was  granted, 
are  entitled  to  their  acttial  and  necessary  traveling  and  subsistence 
expenses  in  going  from  their  homes  in  the  United  States  to  the  place 
where  they  resume  their  duties  of  inspection,  not  to  exceed  what  it 
would  properly  cost  to  travel  from  the  place  where  they  were  performing 
duty  when  leave  was  granted  to  the  place  where  they  resume  their 
duties  upon  the  expiration  of  leave. 

Decision  by  Comptroller  Tracewell,  January  21,  1910: 

The  Auditor  for  the  State  and  other  Departments  has 

reported,   under   date   of   the   4th   instant,    the   following 

decision  for  approval,  disapproval,  or  modification: 

''Section  4  of  the  act  approved  April  5,  1906  (34  Stat., 
p.  100),  provides: 

***That  there  shall  be  five  inspectors  of  consulates,  to  be 
designated  and  commissioned  as  consuls-general  at  large,  who 
shall  receive  an  annual  salary  of  five  thousand  dollars  each, 
and  shall  be  paid  their  actual  and  necessary  traveling  and 
subsistence  expenses  while  traveling  and  inspecting  under 
instructions  from  the  Secretary  of  State.' 

''Under  the  provisions  of  this  law  Albert  R.  Morawetz 
was  appointed  and  commissioned  consul-general  at  large 
and  assigned  to  inspect,  among  others,  the  United  States 
consular  offices  in  the  West  Indies  Islands.  While  at 
Bangston,  Jamaica,  on  or  about  September  12,  1908,  he 
availed  himself  of  a  leave  of  absence  duly  granted  by  the 
Department  of  State,  and  left  for  his  home  in  Baltimore, 
Ma.,  from  which  place  he  on  several  occasions  visited  the 
Department  of  State  in  Washington,  D.  C,  under  special 
orclers  for  conference  and  instructions  in  reo;ard  to  the  con- 
sular service  in  his  district.  'He  left  Baltimore,  his  home 
in  this  country,  on  November  24,  1908,  to  resume  his  inspec- 
tion duties.*  (Letter  of  Hon.  William  Phillips,  Tnird 
Assistant  Secretary  of  State,  dated  September  23,  1908, 
filed  with  certificate  No.  4354  herewith.) 

"On  or  about  December  4,  1908,  he  arrived  at  Port  au 
Prince,  Haiti,  and  resumed  his  inspection  duties. 

"In  making  the  trip  from  his  home  in  the  United  States 
to  Port  au  Pnnce,  on  the  expiration  of  his  leave,  '  to  resume 
his  inspection  duties,'  he  mcurred  expenses  aggregating 
$94.72,  which  he  charged  against  the  TJnited  States  under 
the  appropriation  'Expenses  of  consular  inspectors,  1909/ 
which  appropriation  was  made. 
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*''For  the  actual  and  necessary  traveling  and  subsistence 
expenses  of  consular  inspectors  while  traveling  and  inspecU 
ing  under  instructions  from  the  Secretary  of  SUUe.^  (36 
Stat.,  p.  180.) 

''Your  attention  is  called  to  the  £act  that  the  same  Con- 
gress in  the  same  act  in  making  the  aporopriation  for  travel- 
ing expenses  for  the  same  class  of  (diplomatic  and  consular) 
officers  (35  Stat.,  p.  174)  appropriates  the  sum  of  $30,000, 
'  but  not  including  any  expense  mcurred  in  connection  with 
leaves  of  absence,'  showing  clearly  that  Congress  does  not 
intend  to  provide  for  the  expenses  of  consular  officers 
incurred  in  connection  with  leaves  of  absence. 

''The  uniform  practice  so  far  as  I  am  aware  is  for  consular 
officers  to  defray  these  expenses  personally;  and  I  know  of 
no  case  where  such  expenses  have  been  paid  by  the  Govern- 
ment. 

"The  Department  of  State,  bj  letter  of  Wilbur  J.  Carr. 
esq.,  director  of  the  consular  service,  for  Mr.  Knox,  and  dated 
December  15,  1909,  herewith,  expresses  the  opinion  that 
this  item  should  be  allowed  for  two  reasons : 

"First.  'At  the  time  Mr.  Morawetz  was  granted  a  leave 
of  absence,  one  of  the  chief  reasons  which  led  this  depart- 
ment to  authorize  him  to  visit  this  country  was  that  he 
might  have  an  opportunity  to  consult  with  trie  department 
in  regard  to  his  inspection  work,  and,  as  stated  in  the  depart- 
ment's letter  to  you  of  September  23,  1909,  during  the  time 
he  was  in  the  united  States  he  visited  the  Department  of 
State  on  several  occasions  in  connection  with  his  inspection 
work.' 

"It  makes  no  difference  what  motives  actuated  the  Depart- 
ment of  State  in  granting  his  leave  of  absence.  The  impor- 
tant fact  remains  that  Mr.  Morawetz  was  on  leave  at  his  home 
in  the  United  States,  and  that  he  returned  therefrom  'to 
resume  his  inspection  duties ' — or,  as  expressed  in  the  letter 
of  December  15,  1909,  ^to  take  up  his  inspection  duties  after 
visiting  the  United  States.' 

"It  was  clearly  within  the  power  of  the  State  Department 
to  have  ordered  Mr.  Morawetz  to  return  to  the  United  States 
in  order  that  'he  might  have  opportunity  to  consult  with 
the  department  in  regard  to  his  inspection  work,'  but  no 
such  order  was  issued,  and  he  was  granted  leave  of  absence 
instead. 

"Each  of  these  expressions  clearly  indicate  that  the 
resumption  of  his  inspection  duties  was  to  take  place  at  a 
future  time — when  he  arrived  at  some  consulate  which  was 
to  be  inspected. 
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"He  was  then  not  'traveling  and  inspecting'  while  making 
this  transit. 

"You  will  notice  that  the  Department  of  State  very  care- 
fully avoids  any  statement  to  the  effect  that  he  was '  traveling 
and  inspecting  under  instructions  from  the  Secretary  of  State, 
a  necessary  prerequisite  to  an  allowance  of  his  traveling 
expenses.  Tne  expression  'Mr.  Morawetz  was,  accordingly, 
authorized  by  the  department  to  include  in  his  expense 
account  his  expenses  m  proceeding  from  Baltimore  to  the 
first  post  which  fie  inspected,'  shows  clearly  that  the  Depart- 
ment of  State  did  not  even  know  to  what  post  he  would  first 
proceed.  We  are  thus  forced  to  the  conclusion  that  he  was 
not  traveling  'under  instructions  from  the  Secretary  of  State,' 
but  was  in  the  ordinary  performance  of  a  duty,  proceeding 
from  his  home  'to  resume  his  inspection  duties,  when  he 
shall  have  arrived  at  some  consulate  to  be  inspected. 

"Second.  'In  view  of  this,  and  also  of  the  fact  that  Mr. 
Morawetz  on  his  departure  from  the  United  States  did  not 
return  to  the  last  place  which  he  had  previously  visited  on 
his  inspection  tour,  but  resumed  his  inspection  work  in  a 
different  country,  the  department  is  of  the  opinion  that  the 
item  above  referred  to  snould  be  allowed.' 

"There  was  no  reason  whv  Mr.  Morawetz  should  return 
to  Kingston  before  resuming  nis  inspection  duties  if  he  could 
stop  at  Port  au  Prince,  nearer  to  his  home  than  the  former 
place,  and  there  resume  his  inspection  duties. 

"Nor  is  there  any  suflScient  reason  for  allowing  this  ex- 
pense found  in  the  fact  that  Kingston,  Jamaica,  and  Port 
au  Prince,  Haiti,  are  in  different  countries. 

"From  the  nature  of  his  employment  he  is  continually 
going  from  one  country  to  another  m  the  performance  of  Ins 
official  duties. 

"It  was  the  duty  of  Mr.  Morawetz  to  place  the  Govem- 
inent  at  no  loss  or  disadvantage  by  reason  of  the  taking  of 
his  leave,  and  he  should  have  returned  at  his  own  expense 
either  to  Eongston,  Jamaica,  or  to  some  other  point  at  which 
he  intended  to  resume  his  inspection  duties. 

"In  view  of  the  foregoing,  I  hold  that  in  order  to  be 
entitled  to  expenses  a  consular  inspector  must  be  not  simply 
traveling,  but  that  he  must  be  traveling  and  inspecting. 
Nor  is  it  sufficient  that  |he  shall  be  traveling  and  inspecting, 
but  it  must  be  shown  that  he  is  traveling  and  inspecting 
under  instructions  from  the  Secretary  of  State,  There  has 
been  an  entire  failure  to  show  these  facts,  and  I  accordingly 
hold  that  Mr.  Morawetz  is  not  entitled  to  be  credited  with 
the  sum  of  $94.72,  the  expenses  incurred  by  him  in  returning 
from  his  home  in  the  United  States  upon  the  expiration  ot 
his  leave  of  absence  ^to  resume  his  inspection  duties,'" 
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It  is  clear  that  had  Mr.  Morawetz  returned  upon  the 
expiration  of  his  leave  of  absence  to  Kingston,  Jamaica,  the 
place  where  he  was  when  leave  was  granted  him,  the  ex- 
penses incurred  by  him  in  so  retummg  for  the  purpose  of 
resuming  his  inspection  work  would  not  be  properly  charge- 
able to  the  Government,  the  expenses  in  such  event  being 
incurred  in  connection  with  a  leave  of  absence. 

It  is  equally  clear,  however,  that  if  after  returning  to 
Kingston,  Jamaica,  at  his  own  expense,  he  had  then  traveled 
from  that  place  to  Port  au  Prince,  Haiti,  for  the  purpose  of 
inspecting  the  United  States  consular  office  there  under 
instructions  from  the  Secretary  of  State,  his  proper  expenses 
incurred  in  going  from  Kingston  to  Port  au  Prince  would  be 
payable  by  the  United  States. 

The  facts  show  that  he  did  not  return  to  Kingston,  but 
that  he  went  from  his  home  in  Baltimore,  upon  the  expira- 
tion of  his  leave,  direct  to  Port  au  Prince,  at  which  latter 
place  he  resumed  his  official  duties. 

Such  being  the  case,  I  am  of  opinion  that  he  is  entitled  to 
his  actual  and  necessary  traveling  and  subsistence  expenses 
in  going  from  Baltimore,  Md.,  to  Port  au  Prince,  Haiti,  not  to 
exceed  what  it  would  have  properly  cost  him  if  he  had  been 
at  Eangston  upon  the  expiration  of  his  leave  and  had  traveled 
from  Kingston  to  Port  au  Prince  instead  of  from  Baltimore  to 
Port  au  Prince. 

The  Auditor^s  decision  is  modified  to  conform  to  the  views 
herein  expressed. 


PXB  DIBM8  or  CLEBKS  OV  COUBT  VOU  ATTXNDINO  GOtCUIT  AHD 
DISTBICT  COUBTS  HELD  AT  THE  8AXB  TIME  AHD  PLAOS. 

Under  section  831  of  the  Revised  Statutes,  clerks  of  court,  who  hold  that 
office  in  both  the  circuit  and  district  court,  are  entitled  to  but  a  mngle 
per  diem  for  attendance  upon  both  courts  when  said  courts  sit  at  the 
same  time  and  place,  but  the  clerk  may  elect  in  which  court  the  per 
diem  will  be  charged. 

A  different  rule  applies  where  the  courts  are  in  session  at  different  places 
on  the  same  day  and  the  clerk  is  represented  in  court  at  one  place  by 
his  deputy  and  is  personally  in  attendance  on  the  same  day  in  another 
place. 
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Pedflion  by  Comptroller  Tracewell,  January  82, 1910: 

H.  E.  Ticknor,  clerk  of  the  United  States  circuit  and  dis- 
trict courts,  western  district  of  Wisconsin,  appealed  Janu- 
ary 17,  1910,  from  the  action  of  the  Auditor  for  the  State 
and  other  Departments  in  the  settlement  of  his  fee  accounts 
in  (he  circuit  court  for  the  period  March  24,  1909,  to  Sep- 
tember 30, 1909,  wherein  the  Auditor,  per  judicial  certificate 
No.  12017,  January  8,  1910,  disallowed  certain  items. 

These  items  amount  to  $25  and  consist  of  per  diems  at 
$5  each  for  May  25,  July  13,  14,  15,  and  September  1,  1909. 

The  Auditor  disallowed  these  per  diems  for  the  reason 
that  per  diems  for  the  same  days  and  place  were  charged 
and  allowed  in  the  district  court  account,  calling  attention  to 
section  831,  Revised  Statutes. 

Section  831,  Revised  Statutes,  provides: 

' 'No  per  diem  or  other  allowance  shall  be  made  to  any  dis- 
trict attorney,  clerk  of  a  circuit  court,  clerk  of  a  district 
court,  marshal  or  deputy  marshal,  for  attendance  at  rule 
days  of  a  circuit  or  district  court;  and  when  the  circuit  and 
district  courts  sit  at  the  same  time  no  greater  per  diem  or 
other  allowance  shall  be  made  to  any  such  officer  than  for 
an  attendance  on  one  court." 

The  general  effect  of  the  latter  part  of  this  statute  is  to 
limit  a  derk,  who  is  clerk  of  both  courts,  to  a  single  per  diem 
for  his  attendance  upon  both  courts  when  said  courts  sit  at 
the  same  time  and  place,  for  in  such  case  no  greater  allow- 
ance for  per  diem  can  be  made  under  the  statute  to  such 
officer  ''than  for  attendance  on  one  court."  This  has  been 
the  construction  placed  upon  this  statute  by  the  Court  of 
Claims  (BuOer  v.  VniUd  States,  23  Ct.  CL,  162)  and  by  the 
Supreme  Court  (United  States  v.  King,  147  U.  S.,  676,  682), 
and  conforms  to  the  uniform  and  long  continued  practice  of  the 
accounting  officers.  The  clerk,  however,  can  elect  in  which 
court  the  per  diem  will  be  charged. 

It  appears  from  the  facts  in  this  case  that  the  clerk  has 
charged  a  per  diem  (on  May  25,  July  13,  14,  15,  and  Septem- 
ber 1,  1909)  in  each  court  for  attendance  at  the  same  time  and 
place,  therefore  the  action  of  the  Auditor  in  allowing  but 
one  per  diem  for  each  of  the  days  mentioned  is  affirmed. 
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It  may  be  added  that  a  different  rule  applies  where  the 
courts  are  in  session  at  different  places  on  the  same  day  and 
the  clerk  is  represented  in  court  at  one  place  by  his  deputy 
and  is  personally  in  attendance  on  the  same  day  at  another 
place.     (See  13  Comp.  Dec.,  285;  id.,  306.) 


coxxissioims'  Fxxs  fob  TAxme  DXPosmoHs  of  hohbxsi- 

DXNT  WITNX88X8  IK  LAND-HBABINe  CA8X8. 

When  United  States  commissionera  take  the  depositions,  in  land-hearing 
cases,  of  witnesses  who  reside  outside  the  county  in  ^diich  the  hearing 
occurs,  they  are  entitled,  under  the  act  of  January  13,  1903  (32  Stat., 
790),  to  the  fees  allowed  for  taking  depositions  in  the  courts  of  the 
jurisdiction  where  such  depositions  are  taken. 

If  there  is  no  statutory  provision  for  taking  depositions,  aAd  the  fees  allowed 
in  the  courts  of  the  particular  jurisdiction  can  not  be  definitely  ascer- 
tained, the  conunissionerB  would  be  entitled  to  aaseas  their  chaiges  for 
services  under  the  federal  fee  bill  as  contained  in  the  act  of  May  28, 
1896  (29  Stat.,  184). 

OomptrdUer  TiaceweU  to  the  Secretary  of  the  Interior,  January  88»  1910: 

I  am  in  receipt  of  your  letter  of  January  21,  1910,  as 
follows: 

''There  is  pending  in  this  department  proceedings  to 
cancel  certain  coal  cash  entries,  32  in  number,  covering 
9,500.15  acres  of  valuable  coal  land  in  the  Lander  (Wyo.) 
land  district,  the  basis  of  the  proceedings  being  that  the 
lands  were  entered  pursuant  to  a  conspiracy  whereby  the 
title  to  these  lands  was  to  vest  in  a  corporation. 

'*  Inasmuch  as  all  of  the  entrymen  in  these  cases  resided 
in  the  city  of  New  York  and  vicmity,  it  became  necessary  to 
have  their  testimony  taken  by  deposition,  and  the  same 
were  set  before  Mr.  Samuel  M.  Hitchcock,  of  76  William 
street,  in  the  city  of  New  York.  These  depositions  were 
taken  imder  section  4  of  the  act  of  January  31, 1903  (32  Stat., 
790).  The  taking  of  these  depositions  was  begun  on  Sep- 
tember 7,  1909,  and  continued,  with  several  aojoumments, 
until  January  15, 1910,  when  the  proceedings  were  concluded. 
The  hearing  at  which  these  depositions  must  be  submitted  is 
set  for  February  7,  1910,  before  the  Lander  (Wyo.)  land 
office. 

'^The  principal  movers  in  this  conspiracy  to  acquire  the 
title  to  these  coal  lands  had  been  indicted  by  the  grand  jury 
in  the  district  of  Wyoming,  but  as  they  are  all  nonresidents 
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of  that  State,  extradition  proceedings  have  been  instituted 
and  the  testimony  in  these  cases  has  been  taken  before  the 
same  commissioner  who  acts  as  commissioner  for  the  taking 
of  testimony  in  the  land  office  proceedings,  and  the  decision 
as  to  whether  or  not  the  defendants  shall  be  removed  to  the 
jurisdiction  of  the  Wyoming  court  rests,  in  the  first  instance, 
with  him. 

"Ancillary  to  these  proceedings  is  a  proceeding  recently 
begun  in  the  United  States  court  tor  the  district  of  Wyoming 
to  restrain  the  Owl  Creek  Coal  Company,  the  transferee  or 
the  various  entry  men  herein,  from  operating  its  mine  upon 
certain  of  the  lands  involved  in  this  case.  A  temporary 
restraining  order  has  already  been  issued  and  the  hearing 
thereon  is  now  set  for  February  1,  1910.  The  United  States 
attorney  for  the  district  of  Wyoming,  who  is  prosecuting  the 
case  in  the  court,  requested  that  a  certified  copy  of  aU  the 
testimony  taken  be  transmitted  to  him  for  use  at  the  hearing. 
At  the  time  his  request  was  first  made,  but  11  volumes  of 
the  testimony,  comprising  2,355  pages,  had  been  completed, 
and  this  testimonv  was  certifiea  to  oy  the  United  States 
commissioner,  and  was  transmitted  for  the  hearing,  which 
was  then  set  for  January  17,  but  which  has  now  been  con- 
tinued to  February  1,  as  above  stated. 

''The  United  States  attorney  has  now  requested  that  the 
remaining  5  volumes  of  this  testimony,  being  pages  2356 
to  3814,  De  sent  to  him  immediatelv,  as  he  must  now  have 
the  completed  record,  the  taking  of  the  depositions  having 
been  concluded,  for  the  reason  that  it  is  most  vital  to  the 
Government's  case  that  this  transcript  be  in  his  hands  so 
that  it  may  be  introduced  in  evidence  in  the  injunction 
proceedings. 

''An  application  has  been  made  to  the  United  States 
commissioner  to  have  him  certify  the  remaining  five  volumes 
for  the  purpose  above  stated,  but  he  has  decBned  to  make 
the  certification  until  he  has  received  some  assurance  that 
the  bill  which  he  has  submitted  will  be  approved  and  pay- 
ment made  to  him,  and  he  also  declines  to  certify  the  original 
record  for  use  in  the  land  office  proceedings  pending  before 
the  Lander  office. 

''When  these  depositions  were  set  before  Mr.  Hitchcock  he 
wrote  to  the  Commissioner  of  the  General  Land  Office 
asking  what  he  wotdd  be  allowed,  and  a  representative  of 
that  office  having  interviewed  him,  he  again  wrote  on  July 
30,  1909,  setting  forth  the  fees  to  which  ne  deemed  himself 
entitled,  that  is,  a  per  diem  of  S3,  20  cents  for  each  folio  of 
testimony  taken,  and  10  cents  for  each  folio  copy  thereof. 
By  letter  of  the  Acting  Commissioner  of  the  General  Land 
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Office,  dated  Augjust  2,  1909,  in  replying  to  this  letter  of 
Mr.  Hitchcock's,  it  was  stated: 

''  ^Inasmuch  as  no  fee  is  fixed  by  the  state  statute,  and 
as  the  act  of  January  31,  1903,  under  which  these  deposi- 
tions are  to  be  taken  provides  that  the  same  fees  will  be 
allowed  as  are  allowed  in  the  state  courts,  I  deem  it  advisable 
to  follow  the  custom  referred  to  by  you,  and  therefore  will 

{>ay  the  fee  of  $3  per  diem  for  attendance,  20  cents  per  folio 
or  the  testimony,  and  10  cents  per  folio  for  copy. 

"  *It  is  desired  that  you  furnish  a  stenograpner  for  the 
taking  of  this  testimony/ 

"when  the  taking  of  testimony  began  before  Mr.  Hitch- 
cock he  furnished  an  operator  to  take  upon  the  typewriter 
the  testimony  as  it  was  given,  but  this  method  was  found 
impracticable,  and  this  omce  secured  the  services  of  stenog- 
raphers who  could  adequately  handle  the  testimony.  A&. 
Hitchcock  now  claims  that  he,  at  all  times,  was  willing  and 
ready  to  furnish  another  stenographer,  but  was  not  requested 
to  do  so  by  the  General  Land  Office,  and  that  the  stenog- 
raphers furnished  by  it  were  emploved  without  consulting 
him,  so  that  he  is  of  the  opinion  that  tnere  should  be  no  reduc- 
tion in  his  fees. 

''The  bill  submitted  by  Mr.  Hitchcock  for  his  services  is  as 
follows: 

[Te8ttmoziy-3814  pages,  9535  foUos.] 

Original,  at  20  cents $1, 907. 00 

Copy,  at  10  cents 953. 50 

Attendance,  31  days,  at  $3 93. 00 

Total 2,953.50 

"I  have  thus  set  forth  at  length  the  circumstances  regard- 
ing this  case.  The  value  of  the  lands  which  the  proceedings 
in  the  land  office  seek  to  recover  for  the  Government  is  over 
$1,000,000  and  the  injunction  proceedings  will,  if  sustained, 
save  to  the  Government  800  tons  of  coal  a  day,  which 
was  the  extent  of  the  output  of  the  mine  while*  it  was  oper- 
ated. The  criminal  cases,  if  convictions  are  secured,  it  is 
believed,  will  have  a  salutary  effect  in  checking  any  similar 
operations.  As  will  be  seen,  the  Department  of  Justice,  as 
well  as  this  department,  is  now  put  m  a  most  embarrassing 
situation  because  of  the  refusal  of  the  commissioner  to  certify 
these  records  until  some  assurance  is  given  liim  that  payment 
will  be  made.  The  testimony  for  the  injunction  proceedings 
should  be  sent  to  the  United  States  attorney  immediately, 
and  but  little  time  remains  for  the  transmission  of  the  orig- 
inal record  for  the  land  office  proceediogs. 
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"In  view  of  the  exigencies  of  the  situation,  I  would  request 
that  this  matter  be  given  your  immediate  attention  and  that 
a  decision  as  to  whether  or  not  the  payment  of  this  bill  ren- 
dered by  the  commissioner  will  be  proper,  be  furnished  to 
this  department  at  the  earliest  moment. 

"A  copy  of  the  letter  of  Commissioner  Hitchcock  of  July 
30,  1909,  and  of  General  Land  OflBce  letter  of  August  2,  1909, 
referred  to  herein,  are  inclosed.'' 

Section  4  of  the  act  of  January  13,  1903  (32  Stat.,  790), 
provides: 

"That  whenever  the  witness  resides  outside  the  county 
in  which  the  hearing  occurs,  any  party  to  the  proceeding  mav 
take  the  testimony  of  such  witness  in  the  county  of  sucn 
witness'  residence  in  the  form  of  depositions,  by  giving  ten 
days'  written  notice  of  the  time  and  place  of  taking  such 
depositions  to  the  opposite  psrij  or  parties.  The  deposi- 
tions may  be  taken  before  any  United  States  commissioner, 
notary  public,  judge,  or  clerk  of  a  court  of  records.  *  *  * 
The  fees  of  the  officer  taldng  the  depositions  shall  be  the  same 
as  those  allowed  in  the  state  or  territorial  courts.     *    *    *  " 

Under  this  statute  United  States  commissioners  are  author- 
ized to  take  depositions,  and  the  act  itself  provides  a  special 
fee  to  be  paid  to  the  officers  authorized  to  take  the  deposi- 
tions thereimder,  said  fee  to  be  the  same  as  those  allowed  for 
taking  depositions  in  the  state  or  territorial  courts.  (37  Ms. 
Comp.  Dec,  41.) 

The  depositions  having  been  taken  in  New  York  the  com- 
missioner is  entitled  to  the  fees  allowable  for  such  service  in 
the  courts  of  that  State.  The  conunissioner  states  that  the 
New  York  statute  provides  no  fee  bill  for  officers  for  taking 
such  depositions,  and  I  have  been  unable  to  find  any  such 
statute.  He  makes  the  following  statement  in  his  letter  of 
July  30,  1909,  addressed  to  the  Commissioner  of  the  General 
Land  Office: 

"New  York  statute  provides  no  fee  for  officers  upon  taking 
dei>ositions,  but  the  decisions  held  that  such  officers  are 
entitled  to  reasonable  compensation,  the  amount  of  which  I 
have  been  unable  to  ascertain,  but  shall  assume  that  if  it 
were  submitted  to  the  court  to  determine  the  amount  of 
'reasonable  compensation'  it  could  follow  no  better  guide 
than  that  fixed  by  statute,  to  wit:  An  attendance  fee  of  $3 
per  day  and  the  statutory  fee  for  transcribing  the  testimony." 
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Assuming  this  statement  to  be  correct  for  the  purposes  of 
this  decision,  the  commissioner  would,  in  the  absence  of  a 
state  fee  bill,  be  entitled  to  assess  his  charges  for  his  services 
under  the  federal  fee  bill.  This  he  attempts  to  do,  citing  as 
authority  section  847  of  the  Revised  Statutes,  which  allows 
$3  per  diem  for  attendance,  and  20  cents  for  taking  and 
certifying  each  folio,  and  10  cents  for  each  copy  thereof. 
The  commissioner  apparently  overlooked  the  fact  that  sec- 
tion 847,  Revised  Statutes,  was  superseded  by  section  21  of 
the  act  of  May  28,  1896  (29  Stat.,  184),  which  provides: 

''That  each  United  States  commissioner  shall  be  entitled 
to  the  following-named  fees  and  none  other;  *  *  *  for 
attending  to  the  reference  in  a  litigated  matter  in  a  civil 
case  *  *  *  $3  per  day;  for  taking  and  certifying  depo- 
sitions to  apply  in  civil  cases,  10  cents  for  each  folio;  for 
each  copy  of  same  furnished  to  a  party  on  request,  10  cents* 
for  each  folio." 

In  view  of  the  later  law  above  quoted  section  847  of  the 
Revised  Statutes  can  not  be  invoked  as  measuring  the  feea 
to  which  the  commissioner  is  entitled  for  the  service  rendered. 

Applying,  therefore,  provisions  of  the  act  of  May  28,  1906^ 
the  commissioner  is  only  entitled  for  taking  and  certifying 
these  depositions  to  10  cents  for  each  folio,  instead  of  20 
cents,  as  charged. 

Without  considering  the  question  of  the  agreement  made 
by  the  Commissioner  of  the  General  Land  OflSce  to  pay  the 
fees  provided  in  section  847,  Revised  Statutes,  it  may  be  said 
that  in  the  matter  of  hearings  before  registers  and  receiver* 
the  act  of  January  31, 1903,  is  controlling  as  to  the  fees  of  the 
officers  therein  authorized  to  take  depositions,  and  in  cases 
where  the  fees  allowable  in  the  state  courts  can  not  be  defi- 
nitely ascertained  charges  should  be  made  by  United  States 
commissioners  for  such  services  under  the  provisions  of  the 
federal  fee  bill,  as  contained  ia  the  act  of  May  28,  1896, 
supra. 
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PATMENTS  TO  THE  LBOAL  REPBBSSITTATTVBS  OF  DXCSASBB 
XKPL0TBS8  07  AMOUIVTS  AIXOWXD  FOB  DUABUJTT  PXBI0D8 
BBSTTLTINO  FSOX  mJUBIXS  RXCXIVED  IN  THS  COX7B8X  OF 
THSIB  SXPLOTKXNT. 

VfhUe  the  act  of  May  30,  1908  (35  Stat.,  556),  authorizing  compensation 
to  be  made  to  employees,  for  injuries  not  resulting  in  death  to  the 
extent  of  'Hhe  same  pay  as  if  he  continued  to  be  employed"  during 
the  period  of  disability,  is  in  the  nature  of  a  gratuity,  nevertheless 
its  purpose  is  mainly  compensatory  and  is  distinguished  from  the  case 
of  a  pure  gratuity  which,  if  not  reduced  to  possession,  lapses  upon  the 
death  of  the  donee  and  payment  thereof  can  not  be  made  to  the  legal 
representatives. 

When  an  employee  has  been  injured  in  the  course  of  his  employment  and 
has  complied  with  the  provisions  of  the  act  of  May  30,  1908,  supra^ 
with  reference  to  filing  his  claim  for  compensation,  but  the  application 
was  not  approved  by  the  Secretary  of  Commerce  and  Labor  until  live 
days  after  the  employee's  death,  resulting  from  a  subsequent  injury, 
payment  of  the  amount  allowed  for  the  actual  period  of  disability  may 
be  made  to  the  legal  representatives  of  such  deceased  employee. 

Comptroller  Tiaoewell  to  the  Chairman  of  the  Isthmian  Canal  Commission, 
January  24,  1910: 

I  am  in  receipt  of  a  commumcation  of  January  7,  1910, 
from  Capt.  F.  C.  Boggs,  chief  of  office,  as  follows: 

''I  am  transmitting  herewith  affidavits  of  Rafael  Martin 
and  Juliana  Salgado,  father  and  mother,  respectively,  of 
Enemesio  Miguel  Martin,  who  was  killed  on  May  3,  1909, 
while  in  the  employment  of  the  Isthmian  Canal  Commission. 

"These  affidavits  were  filed  to  cover  the  compensation 
•due  the  deceased,  under  the  act  of  May  30^  1908  (35  Stat., 
556),  from  February  5  to  March  28,  1909,  inclusive,  during 
which  period  he  was  unable  to  work  on  account  of  an  injury 
received  while  in  the  course  of  employment. 

"The  original  approval  of  the  claim,  of  the  Acting  Secre- 
tary of  Commerce  and  Labor,  of  Majr  8,  1909,  together 
witn  certificates  of  the  physicians,  covering  the  period  men- 
tioned, and  certificate  of  the  assistant  chief  en^meer  of  the 
division  in  which  Martin  was  employed,  showing  the  date 
of  return  to  duty,  are  also  inclosed  nerewith. 

"If  payment  can  properly  be  made  to  any  of  the  parties 
named  in  the  affidavits,  will  you  please  approve  sucn  pay- 
ment and  return  the  papers  to  this  office? 

The  inquiry  is  treated  as  having  been  submitted  by  your 
direction.  The  only  question  in  the  submission  is  under- 
stood to  be  whether  payment  is  authorized  to  be  made  of 
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the  employee's  pay  for  the  period  from  February  5,  1909^ 
to  March  28,  1909,  for  injuries  received  in  an  accident  on 
February  5,  1909. 

The  fact  that  other  compensation  may  be  payable  because 
of  the  accident  on  May  3,  1909,  in  which  the  employee  was 
killed,  does  not  affect  the  question  except  in  so  far  as  the 
subsequent  death  of  the  employee  requires  it  to  be  deter- 
mined whether  there  is  any  one  to  whom  under  the  statute 
payment  can  be  made  for  the  prior  injuries. 

The  act  of  May  30,  1908  (35  Stat.,  556),  provides  by  sec- 
tion 1  that  where  certain  employees  of  the  United  States 
are  injured  in  the  course  of  their  employment  "such  employee 
shall  be  entitled  to  receive  for  one  year  thereafter,  unless 
such  employee  *  *  *  be  sooner  able  to  resume  work,  the 
same  pay  as  if  he  continued  to  be  employed."  The  act  also 
authorizes  the  compensation  only  where  the  incapacity  for 
work  continues  longer  than  fifteen  days,  and  by  section  4 
*Hhe  injured  party  desiring  to  take  the  benefit  of  this  act 
shall,  within  a  reasonable  period  after  the  expiration  of 
such  time,  file  with  his  oflBcial  superior,  to  be  forwarded 
through  regular  official  channels  to  the  Secretary  of  Com- 
merce and  Labor,  an  affidavit  setting  forth  the  grounds  of 
his  claim  for  compensation." 

These  provisions  of  the  act  are  understood  to  have  been 
complied  with  in  the  present  case,  but  the  employee's  appli- 
cation for  compensation  was  not  approved  by  the  Secretary  of 
Commerce  and  Labor  until  May  8,  1909 — five  days  after  the 
employee's  death  from  another  injury.  The  Secretary  ap- 
proved the  payment  of  compensation  to  the  employee  **  at  the 
rate  of  40  cents  silver  per  hour,  excepting  any  time  for  which 
he  may  have  received  payment  for  services,  for  a  period  not 
exceeding  six  months  from  date  of  accident."  After  the 
accident  of  February  5,  1909,  the  employee  is  reported  to 
have  returned  to  work  March  29,  1909. 

The  affidavits  are  submitted  of  Rafael  Martin  and  Juliana 
Salgado,  from  which  it  appears  that  they  are  the  father  and 
mother  of  the  employee,  resident  in  Spain;  that  he  died  intes- 
tate, unmarried,  and  without  children;  and  that  there  are 
four  brothers  and  sisters   under  the  guardianship   of   the 
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parents.  The  affidavits  are  in  the  nature  of  a  claim  by  the 
parents  for  payment  to  them  of  $77.40  due  from  the  United 
States  for  compensation  to  the  employee  as  a  laborer  on 
the  Isthmian  Canal.  The  compensation  of  $77.40  claimed 
is  understood  to  be  the  pay  for  the  period  of  the  employee's 
disability  by  the  injury  of  February  5,  1909. 

The  first  section  of  the  act  of  May  30,  1908,  supra^  contem- 
plates payment  to  the  injured  employee  himself  for  injuries 
not  resulting  in  death.  Under  the  terms  of  the  act  the  claim 
for  such  compensation  must  be  made  by  the  employee. 
Wlien  he  has  complied  with  the  act  and  the  regulations  of 
the  Secretary  of  Commerce  and  Labor  in  pursuance  thereof, 
his  rights  are  fixed  and  payment  is  contingent  only  on 
approval  of  the  claim  by  the  Secretary.  If  the  claim  is 
approved  but  payment  can  not  be  made  to  the  employee  by 
reason  of  death  from  causes  other  than  the  particular  injury 
for  which  compensation  was  claimed,  the  question  which 
arises^  as  in  the  present  case,  is  whether  payment  of  the 
allowed  claim  can  be  made  to  the  legal  representatives  of  the 
employee. 

In  the  case  of  a  pure  gratuity,  if  it  is  not  reduced  to  pos- 
session of  the  donee  it  lapses,  and  payment  thereof  can  not 
be  made  to  the  legal  representatives  in  the  event  of  death. 
An  example  of  such  a  gratuity  appears  in  the  case  con- 
sidered in  16  Comp.  Dec,  124,  relative  to  the  grant  by  Con- 
gress of  one  month's  extra  pay  to  officers  and  employees  of 
the  Senate  and  House  of  Representatives.  The  act  of  May 
30,  1908,  however,  is  entitled  "An  act  granting  to  certain 
employees  of  the  United  States  the  right  to  receive  from  it 
comi>ensation  for  injuries  sustained  in  the  course  of  their 
employment."  While  the  act  is  in  the  nature  of  a  gratuity 
(15  Comp.  Dec,  647),  its  provisions  have  mainly  a  compen- 
satory purpose.  The  compensation  which  is  authorized  to 
be  made  for  injuries  not  resulting  in  death  is  of  the  "same 
pay  as  if  he  continued  to  be  employed."  The  provision  in 
reality  is  nothing  more  than  an  authority  to  pay  the  employee 
his  pay  for  the  period  of  disability,  and  distinguishes  this 
particular  provision  of  the  act  from  the  general  principles 
which  control  in  the  case  of  pure  gratuities. 
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By  section  6  of  the  act  it  is  provided  that  the  payments 
under  the  act  ''are  only  to  be  made  to  the  beneficiaries  or 
their  legal  representatives  other  than  assignees,  and  shall  not 
be  subject  to  the  claims  of  creditors." 

This  section  seems  to  have  been  expressly  meant  to  meet 
questions  affecting  payments  under  the  act,  when  all  else  but 
payment  has  been  complied  with.  It  undoubtedly  applies 
to  the  first  section  of  the  act  and  would  prohibit  payment  to 
an  assignee  or  creditor  of  the  beneficiary  therein  designated. 
This  must  be  because  the  "legal  representatives"  referred  to 
in  the  sixth  section  of  the  act  have  reference  to  the  legal 
representatives  of  the  beneficiary  under  the  first  section  of 
the  act  as  well  as  the  beneficiaries  named  by  the  other  sec- 
tions of  the  act;  and  if  this  be  so,  there  seems  to  be  no  reason 
why  the  limitation  of  payments  by  section  6  "to  the  bene- 
ficiaries or  their  legal  representatives"  should  not  be  accepted 
as  permitting  the  legal  representatives  to  receive  payment  of 
the  approved  claim  of  a  deceased  employee  for  injuries  not 
resulting  in  death.  This  view  is  not  to  be  understood  as  con- 
struing section  6  as  enlarging  the  beneficiaries  who  may  file  a 
claim  in  the  first  instance,  but  is  expressed  only  with  refer- 
ence to  those  who  may  receive  payment  of  a  claim  previously 
filed  by  the  employee  for  injuries  not  resulting  in  death. 

In  the  present  case  I  am  of  opinion  payment  may  be  made 
to  the  legal  representatives,  who  appear  to  be  the  parents  of 
the  deceased  employee,  of  the  amount  due  and  unpaid  for 
the  actual  period  of  disability  upon  the  claim  of  the  employee 
approved  by  the  Secretary  of  Commerce  and  Labor  for  the 
injuries  sustained  in  the  accident  of  February  5,  1909. 


LIABHITT  07  EHLISTED  KEJH  OF  THE  KAVT  FOB  AMOUKT  OF 
REWABD  AND  TBANSPORTATIOK  WHEK  ASKB8TSD  AS  DS- 
SEBTBBS. 

When  enlisted  men  of  the  Navy  have  been  tried  and  acquitted  by  court- 
martial  of  the  chaige  of  desertion,  such  acquittal  is  also  an  acquittal 
of  absence  "vdthout  leave,  and  the  pay  department  and  accounting 
officers  should  follow  the  judgments  in  such  cases  and  consider  such 
enlisted  men  as  being  in  a  pay  status  during  the  period  wherein  they 
were  charged  with  desertion. 
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An  enlisted  man  of  the  Navy  who  has,  through  his  own  fault,  been  left  at 
a  station  en  route  to  his  post  of  duty,  and  who  returns  to  his  home 
instead  of  proceeding  to  said  poet,  and  is  subsequently  arrested  as  a 
deserter  and  delivered  on  board  his  ship,  is  chargeable  with  the  amount 
of  reward  offered  for  his  apprehension  and  the  cost  of  transportation 
from  the  place  of  arrest  to  tiie  place  of  his  delivery. 

Decision  by  Assistant  Comptroller  Xitchell,  January  26|  1910: 

Benjamin  Wright,  formerly  a  coal  passer,  U.  S.  Navy, 
appealed,  December  20,  1909,  from  the  action  of  the  Auditor 
for  the  Navy  Department  in  disallowing  in  settlement  No. 
97877,  dated  May  11,  1909,  his  claim  for  pay  from  July  13, 
1908,  to  October  16,  1908,  and  for  amounts  charged  against 
his  accounts  by  reason  of  reward  and  transportation. 

The  Auditor  states  his  reasons  for  the  disallowance  as 
follows: 

"He  absented  himself  from  the  naval  service  on  July  19, 
1908,  and  remained  absent  until  October  17,  1908.  As  he 
was  absent  without  leave  and  rendered  no  service  to  the 
Government,  he  is  not  entitled  to  pay  during  the  above 
period.  He  has  been  properly  paid  from  July  13  to  18, 
1908,  and  from  October  17,  1908,  date  he  was  delivered  on 
board  the  Independence,  The  Bureau  of  Navigation  reports 
in  regard  to  the  reward  and  transportation  as  follows:  *In 
the  aosence  of  evidence  to  the  contrary,  it  appears  that  the 
fact  that  he^  got  left  at  Grand  Junction,  Colo.^  was  his  own 
fault,  and  his  absence  without  leave  resulted  m  the  offer  of 
a  reward  and^  the  necessity  for  the  bureau  going  to  the  ex- 
pense of  agwi  providing  for  his  transportation  to  Mare 
Island.'  " 

In  his  appeal  the  appellant  states  his  case  as  follows: 

"On  the  13th  of  July^  1908,  I  enlisted  in  the  Navy  as 
coal  passer,  at  Kansas  City,  Mo.,  and  on  n^  way  to  Mare 
Island,  Cal.,  I  was  left  at  Grand  Junction.  Colo.  I  tele- 
graphed the  conductor  of  train  my  coat  ana  ticket  were  in 
charge  of  a  man  who  was  taking  27  recruits  through.  The 
conductor  found  him,  and  he  promised  to  leave  coat  and 
ticket  with  union  depot  master  at  Ogden,  Utah.  And  I 
went  on  to  that  place,  but  he  failed  to  do  that,  so  when  I  got 
there  I  could  get  na  farther,  but  wrote  the  captain  of  the 
U.  S.  S.  Independence  at  Mare  Island;  receivecf  no  answer, 
and,  being  ignorant  of  consequences,  I  returned  home,  only 
to  be  arrested  and  taken  back  to  U.  S.  S.  Independence, 
where  I  was  tried  for  desertion  and  was  proven  not  guilty. 
But  I  was  made  to  pay  the  $20  reward;  also  $51  railroad 
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fare.  Since  then  I  have  been  dischai^ed  by  deck  court- 
martial  for  bad  conduct,  my  chief  offense  being  writiiiig  to 
Navy  Department  tryinj;  to  get  my  rights  without  getting 
the  consent  of  my  captain.    *    *    *  " 

The  records  of  the  department  show  that  Wright  was 
marked  as  absent  without  leave  from  July  19,  1908,  and  on 
July  30  was  declared  a  deserter;  was  delivered  on  board  the 
iTidependence  at  Mare  Island  Navy- Yard  October  17,  1908, 
by  the  police  authorities  of  MarysvUle,  Mo.;  was  tried  for 
desertion  and  acquitted,  his  testimony  being  the  only  evi- 
dence heard,  except  as  to  his  delivery  on  the  Independence. 
On  December  30,  1908,  the  mark  of  desertion  was  removed 
as  erroneous.  He  was  discharged  from  the  service  April  30, 
1909,  with  bad  conduct  discharge  by  sentence  of  a  summary 
court-martial  upon  pleading  guilty  to  a  charge  of  drunken- 
ness. 

Desertion  includes  absence  without  leave  and  an  acquittal 
by  a  court-martial  of  a  charge  of  desertion  is  also  an  acquittal 
of  absence  without  leave.  (See  13  Op.  Att.  Gen.,  459.)  It 
was  said  in  a  decision  of  this  office  of  May  7, 1904  (10  Comp. 
Dec,  760,  764): 

''It  is  well  settled  that  an  acauittal  of  the  charge  of  deser- 
tion is  ipso  facto  an  acquittal  or  the  lesser  offense  of  absence 
without  leave  for  the  period  covered  by  the  alle^d  deser- 
tion. A  court-martial  nas  the  power  to  convict  of  the  lesser 
offense  upon  a  charge  of  the  greater,  and  it  must  be  pre- 
sumed that  such  power  would  be  exercised  if  the  evidence 
warranted  such  a  finding. 

''The  court  having  acquitted  the  accused  of  the  offense 
of  desertion,  and  all  lesser  offenses  included  therein,  he  is, 
in  contemplation  of  law,  innocent  of  all  the  charges  against 
him,  both  criminally  and  with  respect  to  his  duty  and  pay 
status." 

This  rule  is  recognized  in  naval  regulations.  Articles  1901 
and  1902,  Navy  Regulations,  1905,  provide  for  any  of  three 
findings:  "Guilty  of  the  charge,"  "Guilty  in  a  less  degree 
than  charged,"  or  "Not  guilty." 

In  15  Comp.  Dec,  661,  it  was  held  that: 

"In  the  trial  of  a  person  for  desertion,  if  the  judgment  of 
the  general  court-martial  is  based  on  the  fact  that  the  ac- 
cused did  or  did  not  desert,  and  convicts  or  acquits  upon  that 
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ground,  I  am  of  opinion  the  judgment  in  such  case,  so  far 
as  the  facts  have  oeen  adjudicated,  should  be  followed  by 
the  pay  department  and  the  accounting  officers." 

From  the  evidence  in  the  case  here  presented  it  is  difficult 
to  understand  from  the  claimant's  own  statement  of  the  facts 
how  the  court  could  have  acquitted  him  of  absence  without 
leave  during  the  period  in  question,  but  the  record  shows  that 
the  court  acquitted  the  claimant  in  fact — that  is,  found  him 
not  guilty — ^which  not  only  acquitted  him  of  desertion  but  also 
of  absence  without  leave,  and  in  this  revision  I  am  constrained 
to  be  governed  by  the  action  of  the  court  and  to  treat  the 
claimant  as  not  absent  without  leave  and  therefore  as  being 
in  a  pay  status  from  July  19,  1908,  to  October  16,  1908, 
inclusive. 

I  am  of  opinion,  however,  that  the  appellant  is  chargeable 
with  the  reward,  $20,  and  the  expenses  of  his  deUvery  to 
Mare  Island,  $53.25,  because  these  expenses  were  caused  by 
the  appellant's  own  fault. 

The  claimant  states  that  after  he  was  left  at  Grand  Junc- 
tion he  went  on  to  Ogden.  The  Goverjmient  was  in  no  way 
responsible  for  his  being  left  at  Grand  Junction.  Instead 
of  going  on  to  Mare  Island,  where  he  must  have  known  it 
was  his  duty  to  go,  he  went  from  Ogden  in  the  opposite 
direction  to  his  home  in  Missouri,  a  much  greater  distance 
than  it  was  from  Ogden  to  Mare  Island.  I  am  of  the  opin- 
ion he  should  be  charged  with  the  $53.25  transportation  ex- 
j^ense  which  he  caused  the  Government  to  pay  in  taking  him 
from  his  home  to  Mare  Island  by  the  civil  authorities,  but 
less  S2.62,  the  amount  deducted  from  the  railroad  charges 
on  account  of  his  not  having  been  transported  beyond 
Ogden. 

I  am  also  of  opinion,  from  the  facts  in  this  case,  that  the 
claimant  was  properly  charged  with  the  amount  of  the  re- 
ward, because  there  would  have  been  no  expense  had  he 
gone  on  to  Mare  Island,  which  he  should  have  done,  or  at  least 
have  notified  the  naval  authorities  of  his  whereabouts,  which 
the  record  of  the  trial  fails  to  show  that  he  did. 

The  auditor's  settlement  as  to  the  disallowance  of  the 
reward  and  transportation  expenses  as  modified  is  affirmed, 
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but  is  disaffinnedas  to  his  disallowance  of  pay,  and  the  appel- 
lant is  now  allowed  the  monthly  pay  of  his  rating,  viz: 

$24.20,  from  July  19  to  October  16,  1908,  inclusive,  two  months  and 

twenty-^ht  days,  amounting  to $70. 98 

Rebate  on  tnuMfMrtation 2. 62 

Total 73.60 

Less  hospital  dues 50 

73.01 
A  difference  is  therefore  found  in  favor  of  the  appellant 
of  seventy-three  dollars  and  one  cent  ($73.01). 


E2PBNSSS  OF  SPECIAL  DXPUTT  KABSHALS  FOB  SXBVIKG  FETI- 
TIOKS  AND  STJBPiENAS  IN  BANXBUPTCT  ISSUXD  OTTT  OF  A 
COUBT  OF  ANOTHBB  MBXBSCT. 

Petitions  and  subpoenas  in  bankruptcy,  issued  out  of  a  United  States  dis- 
tzict  court  in  one  district,  may  be  served  in  another  dislnct  by  the 
marshal  of  the  latter  district,  and  such  marshal  is  entitled  to  the  proper 
fees  and  ei^penses  for  making  such  service. 

The  petition  and  subpoena  in  bankruptcy,  although  both  are  served  at  the 
same  time,  are  separate  writs  for  each  of  which  a  separate  fee  is  author- 
ized by  section  629  (rf  the  Reviaed  Statutes. 

The  word  "compensation"  may  sometimes  include  "expenses,"  but  ordi- 
narily when  an  employee  of  one  department  is  authorized  to  perform 
services  for  another  department,  although  the  department  by  which 
he  is  regularly  employed  at  the  time  usually  pays  his  compMisation, 
the  other  deiNurtment  ultimately  pays  the  expenses  occaBioned  by  his 
special  employment. 

When  a  special  deputy  officer  of  the  Interior  Department  has  been  appointed 
by  the  Department  of  Justice  as  a  special  deputy  mardial,  with  "the 
understanding  that  he  was  to  receive  no  compensation"  from  any 
apfMTopriation  under  the  control  of  the  latter  department,  the  word 
oompemaiion  is  not  to  be  construed  so  as  to  prohibit  the  payment  out 
of  the  judiciary  appropriation  of  the  proper  expenses  legally  incurred 
by  such  special  deputy  in  serving  process  in  a  bankruptcy  case  within 
the  district  for  which  he  was  appointed  wban  such  service  is  in  no  way 
connected  with  his  duties  as  ^>ecial  officer  of  the  Interior  Department. 

The  Comptroller  has  no  authority  to  advise  or  instruct  marshals  with  refer- 
ence to  the  fees  to  be  charged  private  litigants,  such  questions  being 
for  the  determination  of  courts  in  the  taxation  of  costs. 

ComptroUer  TiaceweU  to  S.  L.  Hodgin,  United  Slates  manhal,  Jtanmtf 
26,  1910: 

I  am  in  receipt  of  your  letter  of  the  14th  instant,  as  follows: 

'*I  have  the  honor  to  transmit  herewith  account  of  Special 

Deputy  United  States  Marshal  Sam  Cone  for  service  of  a 
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subpoena  in  bankruptcy  and  petition  in  bankruptcy,  the 
subpoena  and  petition  having  been  issued  out  of  the  United 
States  district  court  for  the  eastern  district  of  Washington 
and  served^  by  Mr.  Cone  in  the  district  of  Idaho.  I  also 
inclose  let^r  from  Mr.  Cone  submitting  the  account  and 
letter  from  the  marshal  at  Spokane,  Wash.,  in  answer  to  my 
inquiry  as  to  the  exact  nature  of  the  prooess. 

As  the  papers  served  in  this  case  were  process  which 
does  not  run  finom  one  district  into  another,  as  I  understand 
it,  the  accoimt  is  respectfully  submitted  for  instructions  as 
to  whether  or  not  I  shall  accept  the  fee  for  service  from  the 
attorneys  in  the  case  and  reimburse  Mr.  Cone  for  expenses 
incurred  by  him  in  making  service. 

^  ^Mr.  Cone  is  a  deputy  special  officer  of  the  Interior  Depart- 
ment and  was  appomted  as  a  deputy  United  States  marshal 
for  the  district  of  Idaho  without  compensation  or  expenses 
from  the  Department  of  Justice." 

It  has  been  decided  {Toler^s  case,  December  30,  1907,  43 
MS.  Comp.  Dec,  1519)  that  a  petition  and  subpoena  issued 
out  of  a  United  States  district  court  in  one  district  may  be 
served  in  another  district  by  the  marshal  of  such  other  dis- 
trict and  that  he  is  entitled  to  proper  fees  and  expenses  for 
rnftkmg  the  service.  This  ruling  was  based  upon  the  fact 
that  the  service  of  process  in  bankruptcy  cases  conforms 
generally  to  that  in  equity  cases.  (See  sec.  738,  Rev.  Stats.; 
sec.  8  of  the  act  of  March  3,  1876,  18  Stat.,  472;  act  of  July 
1,  1898,  30  Stat.,  544;  sec.  6  of  the  act  of  February  5,  1903, 
32  Stat.,  798;  In  re  Burka,  107  Fed.  Rep.,  674;  In  re  Bene- 
did,  140  Fed.  Rep.,  55.) 

It  has  also  been  decided  that  a  sunmions  (or  the  subpoena) 
and  a  petition  in  bankruptcy,  although  both  are  served  at 
the  same  time,  are  separate  writs,  for  each  of  which  a  sep- 
arate fee  is  authorized  by  section  829,  Revised  Statutes. 
{Trea;(8  case,  5  Comp.  Dec,  674;  see  also  In  re  Damon,  104 
Fed.  Rep.,  775.) 

While  it  is  proper  to  call  your  attention  to  these  rulings, 
you  are  at  the  same  time  advised  that  the  question  of  what 
fees  and  expenses  are  payable  to  a  deputy  marshal  out  of  the 
judiciary  appropriations  does  not  involve  the  question  of 
the  fees  to  be  charged  private  litigants,  the  latter  being  for 
the  determination  of  the  court  upon  the  tajcation  of  costs. 
What  amount  a  marshal  should  chaise  private  parties  in 
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such  cases  is  a  question  not  within  the  jurisdiction  of  the 
Comptroller,  and  he  has  no  authority  to  advise  or  instruct  a 
marshal  in  regard  thereto.  (3  Ck)mp.  Dec,  239,  241;  15  id., 
408,  410.) 

The  jurisdiction  of  the  Comptroller  in  the  case  presented 
by  you  is  therefore  limited  to  a  decision  of  the  question  as  to 
whether  you  are  authorized  under  the  law  to  pay  Special 
Deputy  United  States  Marshal  Cone  the  amount,  or  any  part 
thereof,  claimed  by  him  as  expenses  incurred  in  serving  the 
subpoena  and  petition  in  bankruptcy.  It  is  noted  that  he 
makes  no  claim  for  fees  or  compensation  for  .services 
rendered. 

It  is  understood  that  Mr.  Cone  was  appointed  a  special 
deputy  marshal  with  the  '^  understanding  that  he  was  to 
receive  no  compensation"  from  any  appropriation  under  the 
control  of  the  Department  of  Justice,  as  stated  in  the 
Attorney-General's  letter  to  you  dated  January  9,  1909. 
This  letter  makes  no  express  reference  to  the  deputy's 
expenses.  The  word  ''compensation"  may  sometimes  in- 
clude "expenses,"  but  ordinarily  where  an  employee  of  one 
department  is  authorized  to  perform  a  service  for  another 
department,  although  the  department  by  which  he  is  regu- 
larly employed  at  the  time  usually  pays  his  compensation, 
the  other  department  ultimately  pays  his  expenses  occasioned 
by  his  special  employment.  I  hardly  think  in  this  case  that 
the  word  "compensation"  can  reasonably  be  construed  so  as 
to  prohibit  the  payment  of  proper  expenses  legally  incurred 
by  the  special  deputy  marshal  in  serving  process  in  a  bank- 
ruptcy case  within  the  district  for  which  he  was  appointed 
(Idaho),  when  such  process  was  in  no  way  connected  with  the 
duties  which  he  is  called  upon  to  perform  as  a  special  officer 
of  the  Interior  Department.  It  is  clear  that  the  Interior 
Department  appropriation  is  not  chargeable  with  expenses 
incurred  by  a  special  deputy  marshal  solely  in  serving  such 
process. 

In  conclusion  you  are  advised  that  shoidd  you  find  upon 
investigation  that  Mr.  Cone  was  during  this  trip  traveling 
solely  in  his  capacity  as  a  special  deputy  marshal,  and  not  in 
his  capacity  as  an  employee  of  the  Interior  Department,  you 
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would  be  authorized  to  pay  his  proper  expenses  incurred 
within  the  district  of  Idaho  growing  immediately  out  of  his 
serving  the  subpoena  and  petition  in  bankruptcy,  otherwise 
you  would  not  be  authorized  to  pay  him  anything.  (See 
Vi^dar^s  case,  November  2,  1908,  47  MS.  Comp.  Dec,  706; 
also  act  of  May  28,  1896,  29  Stat.,  179.) 


AVXRACONC^  EXPXKSZ8  OF  nXLD  DBFUTT  MAB8HAL8  mCUSBSD 
WHUJE  BNBBAVOBXNC^  TO  ASSEST. 

When  fiM  deputy  marBhalw  are  endeavoring  to  arrest  on  a  trip  that  con- 
tinues more  than  one  day,  and  their  actual  necessary  expenses  amount 
to  more  than  $2  on  any  one  day,  such  field  deputies  are  entitled  to 
reimbursement  in  the  sum  actually  and  necessarily  expended  by  them 
wkiU  80  endeavoring^  not  to  exceed  an  average  of  |2  per  day,  notwith- 
standing that  no  part  of  the  expense  was  incurred  on  one  of  the  days. 

No  expenses  in  endeavoring  can  be  allowed  prior  to  the  deputies  actuaUy 
starting  on  the  trip  to  arrest,  and  such  expenses  cease  the  moment 
the  arrest  is  made,  nor  can  such  expenses  be  averaged  except  when 
incurred  on  consecutive  days. 

OecisUm  by  Comptroller  Tnoewell,  Janiiaxy  28, 1910: 

A.  M.  Storer,  United  States  marshal  for  the  northern  dis- 
trict of  Mississippi;  appealed  January  7, 1910,  from  the  action 
of  the  Auditor  for  the  State  and  other  Departments  in  the 
settlement  of  his  account  under  the  appropriation  '' Salaries, 
fees,  and  expenses  of  marshals.  United  States  courts''  for  the 
quarter  ended  March  31,  1909,  wherein  the  auditor,  per  judi- 
cial certificate  No.  2223,  December  21,  1909,  disallowed  $2, 
being  expenses  incurred  by  Field  Deputy  Warren  while  en- 
deavoring to  arrest  in  the  case  of  United  States  v.  Raif 
Thomas. 

'  The  facts  show  that  after  receipt  of  a  warrant  of  arrest, 
duly  issued,  charging  the  defendant  with  a  violation  of  the 
internal-revenue  laws,  the  deputy  marshal  started  in  pursuit 
of  said  defendant  on  February  11,  1909,  traveling  42  miles 
that  day,  and  lodged  that  night  with  a  friend,  who  made  no 
charge  for  lodging.  It  appears  also  that  the  deputy's  trans- 
portation for  that  day  did  not  cost  him  anything.  On  the 
next  day  the  deputy  '*  hired  a  team,"  and  after  traveling 
through  the  country  at  least  10  miles  succeeded  in  finding 
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the  defendant  and  arresting  him.  The  total  expenses  en- 
deavoring to  arrest  actually  and  necessarily  incurred  and 
paid  by  the  deputy  amounted  to  $4,  all  of  which  was  incurred 
on  the  12th,  as  follows: 

Team  hire,  S3;  feed  for  team,  50  cents;  dinner  for  deputy, 
50  cents. 

The  Auditor  disallowed  $2  of  the  expenses  incurred  as 
above,  being  of  the  opinion  that  inasmuch  as  the  whole  ex- 
pense, $4,  was  incurred  on  one  day,  February  12,  the  per 
diem  maximum  of  $2  could  be  allowed  for  only  one  day,  and 
not  averaged  so  as  to  reimburse  the  deputy  at  the  rate  of  $2 
for  the  two  days  during  which  it  is  admitted  he  was  actually 
endeavoring  to  arrest.  It  is  imderstood  that  had  a  part  of 
these  expenses,  no  matter  how  small,  been  incurred  on  the 
first  day,  the  Auditor  would  have  allowed  the  $4,  i.  e.,  by 
averaging  the  entire  expense  so  as  to  allow  $2  for  each  of 
the  two  days. 

Paragraph  18  of  section  829,  Revised  Statutes,  provides: 

''For  expenses  while  employed  in  endeavoring  to  arrest, 
under  process,  any  person  chared  with  or  convicted  of  a 
crime,  the  sum  actually  expended,  not  to  exceed  two  dollars 
a  day    *     *     *.*' 

Section  11  of  the  act  of  May  28,  1896  (29  Stat.,  182),  pro- 
vides, inter  alia,  that  B.fiM  deputy  marshal — 

<< ♦  «  ♦  ^\xs^  be  allowed  his  actual  necessary  expenses, 
not  exceeding  two  dollars  a  day,  while  endeavoring  to  arrest, 

under  process,  a  person  charged  with  or  convicted  of  crime 

t    *    * '» 

In  Cooper's  case,  May  12,  1902  (21  MS.  Comp.  Dec,  615), 
the  long  continued  practice  of  the  accounting  officers  to 
allow  Bi  field  deputy  marshal  reimbursement  for  actual  neces- 
sary expenses  incurred  while  endeavoring  to  arrest,  not  to 
exceed  an  average  of  $2  per  day,  was  recognized  and  sanc- 
tioned.    In  that  case  I  said: 

'*The  practice  has  been  when  two  or  more  days  are  occu- 
pied in  an  endeavor  to  arrest,  to  aDow  the  average  of  $2  a 
day,  although  that  amount  was  not  spent  the  first  day  and 
more  than  that  amount  was  spent  on  each  of  the  other  days. 
Such  a  practice  being  of  long  continuance  I  see  no  necessity 
to  change  it,  otherwise  the  rule  now  applicable  to  other  peo- 
ple who  have  per  diem  allowances  would  be  foUowea  as 
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stated  in  the  decisions  above  cited.''     (Refierring  to  4  Comp. 
Dec,  418;  7  id.,  338.) 

I  am  satisfied  that  the  practice  well  established  long  before 
my  decision  in  the  Copper  case,  and  uniformly  adhered  to 
since  that  decision,  is  justified  when  consideration  is  given 
to  the  circumstances  under  which  expeoae^  endeavoring  are 
incurred,  and  when  it  is  remembered  that  the  heaviest  items 
of  such  expenses  are  usually  incurred  on  the  same  day,  such 
as  railroad  fare  and  horse  or  team  hire.  Any  other  construc- 
tion of  the  statutes  involved  would  be  manifestly  unjust  to 
field  deputies  and  work  unwarranted  hardships  to  a  faithful 
and  deserving  class  of  officials  who  often  risk,  and  not 
infrequently  lose,  their  lives  in  the  performance  of  their 
duties. 

The  opinion  in  the  Cooper  ease,  swpra,  is  tlierefore  reaf- 
firmed, and  I  am  also  of  the  opinion  that  where  the  field 
deputy  is  endeavoring  on  a  trip  that  continues  more  than 
one  day  and  his  actual  necessary  expenses  amount  to  more 
than  $2  on  any  one  day,  he  is  entitled  to  reimbursement  in 
the  sum  actually  and  necessarily  expended  by  him  while  so 
endeavoring,  not  to  exceed  an  average  of  $2  per  day,  not- 
withstanding no  part  of  the  expenses  was  incurred  on  one 
of  the  days.  There  is  certainly  as  much  reason  to  allow  a 
field  deputy  an  average  of  $2  a  day  for  actual  necessary 
expenses  incurred  while  endeavoring  in  a  case  where  no 
part  of  the  expense  b  incurred  on  one  day  but  exceeds  $2 
on  another  day  on  the  same  trip,  as  where  the  expense 
exceeds  $2  on  one  day  but  amounts  to  a  small  sum,  less  than 
$2,  on  another  day.  The  principle  upon  which  the  average 
of  $2  per  day  is  allowed  is  the  same  in  both  cases.  There  is 
nothing  in  the  law  prohibiting  the  averaging  of  these  expenses 
in  either  case. 

It  is  proper  to  add  that  no  ''esqpenses  endeavoring''  can 
be  allowed  prior  to  the  deputy's  actually  starting  on  the 
trip  to  arrest,  and  that  such  expenses  cease  at  the  time  the 
arrest  is  made^  nor  can  these  expenses  be  averaged  except 
when  incurred  on  consecutive  days.  See  **  Instructions  of 
the  Attorney-General  to  Marshals"  (1904),  paragraphs  467- 
479,  inclusive. 
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The  action  of  the  Auditor  is  overruled  and  a  certificate  of 
differences  in  favor  of  the  marshal  for  $2  will  issue. 
This  decision  has  no  appUcation  to  office  deputy  marshals. 


COMPLBnOK  OF  COlTCaAOTS  OF  DXf  AHLTING  COlTCaAGTOSS 
UNBXB  SXFABATB  CO1ITRA0T8  IN  THl  SUBXTIBS'  OWN 
NAMES. 

When  a  contnctor  fails  after  having  given  bond  and  partially  performed 
the  contract,  and  the  Burety  of  Buch  contractor,  instead  of  completing 
the  contract  in  the  name  of  the  contractor,  enters  into  a  separate  con- 
tract in  its  own  name  and  on  its  own  account,  such  surety  is  liable  on 
the  bond  of  the  original  contractor  for  any  damage  because  of  the  failure 
of  the  original  contractor  to  perform  his  contract,  and  is  also  liable  for 
any  damages  because  of  a  breach  of  the  subsequent  contract  entered 
into  by  the  surety  in  its  own  name. 

Under  such  circumstances,  upon  final  completion  and  acceptance  of  the 
contract  work,  the  amount  to  be  paid  on  both  of  said  contracts  can  not 
exceed  the  sum  named  in  the  original  contract,  and  from  this  amount 
should  be  deducted  any  actual  damages  sustained  by  reason  of  the  fail- 
ure to  complete  the  work  within  the  time  specified  in  the  original  con- 
tract, but  in  estimating  the  delay  time  should  not  be  included  during 
which  the  Government  caused  the  delay. 

Where  a  contract  states  that  ''the  contractor  shall  forfeW^  a  stated  sum  for 
every  additional  day,  ''provided,  that  the  penalty  shall  not  in  any  case 
exceed  $50  per  day.  The  total  penalty  to  be  deducted  from  final  pay- 
ment,'' such  terms  must  be  interpreted  as  providing  for  a  penalty  and 
not  liquidated  damages. 

Assistant  ComptroUer  KitcheU  to  the  Seoretazy  of  War,  Jannaxy  81, 1910: 

I  have  received  your  communication  of  the  16th  ultimo 
requesting  my  decision  of  three  questions  presented  in  a  com- 
mimication  of  Maj.  John  M.  Carson,  jr.,  Quartermaster,  U.  S. 
Army,  addressed  to  'The  Adjutant,  U.  S.  Military  Academy, 
West  Point,  N.  Y.,"  as  follows: 

"I  have  the  honor  to  forward  herewith  voucher  prepared 
in  favor  of  the  Empire  State  Surety  Company,  of  New  i  ork 
City,  covering  final  payment  on  bachelor  officers'  quarters. 
The  building  has  been  entirely  completed  and  is  ready  for 
final  acceptance  and  payment.  ^ 

"The  contract  for  this  building  was  ori^ally  awarded  to 
the  Church  Construction  Company,  of  New  York  City,  in 
November,  1906,  to  be  completed  by  February  20, 1908.  In 
April,  1907,  the  Church  Construction  Company  failed,  and 
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its  surety,  the  Empire  State  Surety  Company,  of  New  York, 
was  called  upon  to  complete  the  work.  This  company  ac- 
cordingly made  a  contract  with  the  Government,  dated  May 
1,  1907,  for  the  completion  of  the  quarters;  and  expiration  of 
time  was  fixed  at  April  1, 1908. 

"From  various  causes,  which  are  set  forth  in  correspond- 
ence, of  which  copies  are  attached,  the  completion  of  tl^e 
building  was  delayed,  so  that  it  was  in  the  latter  part  of  Au- 
gust, 1909,  before  it  was  in  condition  to  be  occupied. 

''The  contract  with  the  Empire  State  Surety  Company 
provided  for  a  penalty  of  $10  per  day  for  each  $50,000  of  the 
amount  of  the  contract  for  each  day's  delay,  including  Sun- 
days and  hohdays,  in  the  completion  of  the  building. 

''The  total  of  tne  original  contract  is  $268,125.  Author- 
ized extras,  amounting  to  $12,930.37,  and  supplemental  con- 
tract amounting  to  $4,852,  make  the  total  of  the  obligation 
toward  this  company  $285,907 .37 .  There  is  now  due  the  con- 
tractor a  total  of  $30,143.28. 

"Under  date  of  July  27,  1909,  the  Empfa-e  State  Surety 
Company  made  application  for  an  extension  of  time  to  Sep- 
tember 1,  1909.  This  was  forwarded  August  10,  1909,  with 
report  and  recommendations.  Based  on  opinion  of  the 
Judge-Advocate-General  of  the  Army,  stated  in  indorsement, 
dated  November  10,  1909,  the  Secretary  of  War  authorizea 
an  extension  of  two  months  to  cover  delays  for  which  the 
Government  is  legally  chargeable  and  settlement  with  the 
contractor  on  the  basis  of  withholding^  the  actual  cost  to  the 
Govemm^Qt  for  supervising  the  erection  of  the  building  for 
the  time  due  to  delay  for  which  the  contractor  was  responsi- 
ble. 

"The  building  was  not  completed  in  all  its  details  until 
September  27, 1909 ;  but  was  so  nearly  finished  on  August  21 , 
1909,  that  the  Government  was  able  to  begin  occupying  it  by 
actually  moving  officers  into  it.  The  act  of  occupation  was 
not  completed  until  August  31,  1909. 

"The  contract  contained  no  provision  or  a^eement  cover- 
ing occupation  and  use  prior  to  final  completion  and  accept- 
ance. 

"The  force  of  circumstances  compelled  the  occupation  of 
the  building  for  use  of  officers  as  soon  as  it  was  in  condition 
to  be  used.  This  condition  was  reached,  as  stated  above,  on 
August  21 .  1909.  Being  aware  of  the  urgent  necessity  for  use 
of  tne  building  in  August,  the  contractor  made  no  oojection 
to  this  occupation;  but  on  the  contrary,  endeavored  to  expe- 
dite. Ihe  work  of  completion,  so  that  such  occupation  could 
be  made. 
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''In  the  absence  of  any  specific  agreement  in  the  contract 
providing  for  the  occupation  of  the  buildii^  prior  to  com- 
pletion and  acceptance^  I  am  of  the  opinion  that  this  occupa* 
tion  on  August  21 ,  1909/ amounted  legally  to  taking  posses- 
sion and  giving  acceptance.  I  therefore  stated  the  voucher 
on  this  assumption,  and  have  deducted  from  the  amount  due 
the  contractor  $2,572.50  as  representing  the  actual  expense 
to  whidi  the  Government  was  put  owing  to  delay  in  comple- 
tion of  the  building  beyond  the  time  fixed  in  the  contract, 
or  ddays  for  which  the  contractor  is  properly  chargeable. 

''I  am  uncertain,  however,  whether  this  assumption  is 
eorrect,  and,  in  order  to  ascertain  what  amount  is  legally  due 
the  coniaractor,  request  that  the  voucher,  with  copies  of  the 
correspondence  attached,  be  submitted  to  the  Ck)mptroller 
of  the  Treasury  for  his  opinion  upK)n  the  following  points: 

''First.  Does  the  occupation  of  the  building  by  the  Gov- 
ernment in  August  constitute  legal  acceptance  and  relieve 
the  contractor  n'om  further  responsibility  for  delay  ? 

"Second.  If  such  is  the  case,  should  the  day  of  acceptance 
and  relief  of  the  contractor  from  further  responsibility  be 
August  21,  1909,  when  the  Government  began  occupying  the 
building',  or  August  31,  1909,  when  the  act  of  occupation 
was  completed  ? 

"Thira.  If  occupation  does  not  constitute  legal  accept- 
ance, should  the  actual  cost  to  the  Government  be  computed 
to  the  date  of  final  completion,  September  27,  1909,  or  final 
acceptance  which  has  not  yet  been  lormally  given,  but  which 
should  be  given  under  date  of  November  26,  19094 

"  In  addition  to  the  papers  above  referred  to,  a  copy  of  the 
original  contract  and  bond  with  Empire  State  Surety  Com- 
pany is  also  inclosed." 

By  contract  bearing  date  of  November  13,  1906,  entered 
into  between  Col.  H.  L.  Scott,  U.  S.  Army,  Superintendent 
of  the  United  States  Military  Academy  at  West  Point,  for 
and  in  behalf  of  the  United  States,  party  of  the  first  part, 
and  the  Church  Construction  Company,  party  of  the  second 
part,  said  parties  covenanted  and  agreed  with  each  other, 
among  other  things,  as  follows: 

"Abticub  1.  That  the  said  party  of  the  second  part  shall 
furnish  all  labor  and  material  for  the  ccmstruction  of  bach^r 
officers'  quarters  at  West  Point,  N.  Y.,  in  accordance  with 
specifications  hereto  attached,  marked  'A'  and  accompany- 
ing plans  marked  'B,'  and  which  form  a  part  of  this  contract; 
except  the  omissions  specified  under  alternate  proposals  Nos. 
6,  6,  7,  8,  9,  10,  13,  14,  16,  17,  and  18  of  the  specifications, 
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and  with  the  addition  of  tubing  for  vacuum  cleaning  system 
as  specified  under  alternate  proposal  No.  4.    *    *    * 

''Art.  2.  That  work  on  this  contract  shall,  if  required, 
commence  on  the  20th  day  of  November,  190d,  provided  that 
the  agreement  is  approved  by  the  Secretary  of  War,  other- 
wise not  until  such  approval  is  obtained,  and  shall  be  com- 
pleted by  the  20th  day  of  February,  1908. 

"Art.  4.  That  for  and  in  consideration  of  the  faithful  per- 
formance of  the  stipulations  of  this  agreement  the  party  of 
the  second  part  shall  be  paid,  at  the  office  of  the  disbursing 
officer,  United  States  Military  Academy,  at  West  Point, 
N.  Y.,  as  follows:  The  sum  of  $268,125,  in  payments  as  indi- 
cated in  the  specifications  hereto  attached,  marked  ^A.' 
This  amount  of  payment  subject  to  change  and  to  increase 
or  decrease  in  the  execution  of  the  work  by  any  increase  or 
decrease  in  the  foundation  walls  or  footings,  not  varjdng 

more  than  10  feet  from  the  depth  indiciSed  as  follows: 

*     «    * 

''Art.  5.  That  in  case  of  failure  of  the  said  party  of  the 
second  part  to  comply  with  the  stipulations  of  this  contract 
according  to  the  true  intent  and  meaning  thereof,  then  the 
party  of  the  first  part  shall  have  the  power  to  execute  the 
contract  in  open  market,  charging  to  the  party  of  the  second 
part  any  excees  in  cost  over  and  above  tne  price  stipulated 
nerein.*' 

Paragraphs  1,  2,  18,  20,  35,  36,  and  37  of  the  general  con- 
ditions of  the  plans  and  specifications,  which  are  made  a 
part  of  the  contract,  read: 

"  1.  The  work  is  to  be  executed  under  the  direction  and  to 
the  satisfaction  of  the  United  States  officer  in  charge  and  in 
conformity  with  his  instructions.  The  decision  of  the  officer 
in  chaise  shall  be  final  upon  all  questions  concerning  inter- 
pretation of  plans 'and  specifications,  materials  and  work- 
manship. 

"2.  In  case  of  the  absence  of  the  officer  in  charge,  his 
duties  shall  be  performed  by  representatives  appointea  by 
him. 

"18.  There  shall  be  no  charge  for  extra  work,  nor  shall 
any  extra  work,  involving  additional  expense,  be  performed 
except  upon  the  written  avihorUy  of  the  officer  in  chargey  fixing 
the  chaise  to  be  made  for  the  same  previous  to  the  com- 
menceinent  of  such  work,  but  it  shall  oe  competent  for  the 
officer  in  chaise  to  make  such  minor  changes  in  the  plans 
and  specifications  not  involving  extra  expense,  and  such 
minor  additions  thereto,  offset  by  corresponding  omissions  as 
may  be  found  desirable  during  the  progress  of  tne  work. 
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''20.  The  work  shall  be  under  the  immediate  direction  of 
the  oflficer  in  charge,  who  shall  have  the  power  to  prescribe 
the  order  and  manner  of  executing  the  work  in  all  its  parts, 
of  inspecting  and  rejecting  materials,  work  or  workmanship, 
which  in  his  judgment  do  not  conform  to  the  drawings  fur- 
nished from  time  to  time,  to  the  models  or  to  the  specifica- 
tions; and  the  officer  in  charge  may  peremptorily  reject  any 
unfit  material  used,  or  forbid  the  use  of  the  same  in  the 
structure.  Any  materials,  work,  or  workmanship  so  rejected 
by  the  officer  in  charge  or  his  representative  shall  be  kept 
out  of  or  removed  from  the  finished  work,  and  no  estimate 
or  payment  shall  be  made  until  such  material,  work,  or  work- 
manship be  so  removed. 

"35.  The  work  must  be  regularly  and  vigorouslv  pushed 
by  the  contractor,  so  as  to  have  the  whole  completed  and 
ready  for  occupancy  or  use  at  the  stipulated  time. 

"36.  For  every  day  additional,  including  Sundays  and 
holidays,  that  the  whole  is  not  complete  as  contracted,  the 
contractor  shall  forfeit  to  the  United  States  $10  per  day  for 
each  $50,000  or  fraction  thereof  of  the  amount  of  the  con- 
tract, provided  that  the  penalty  shall  not  in  any  case  exceed 
$50  per  day.  The  total  penalty  to  be  deducted  from  final 
payment  upon  the  contract.  In  signing  the  contract,  the 
contractor  acknowledges  that  he  fully  understands  the  time 
and  conditions  incident  to  the  completion  of  the  work. 

"37.  Should  the  contractor  be  obstructed  or  delayed  in 
the  prosecution  and  completion  of  his  work,  by  casualties 
or  causes  not  under  his  control,  the  time  for  completion  of 
the  work  may  be  extended  for  a  period,  which  in  the  opinion 
of  the  officer  in  charge  shall  compensate  for  such  loss,  pro- 
vided that  such  claims  shall  be  presented  in  writing  within 
such  reasonable  time  as  to  allow  verification  by  the  officer  in 
charge,  but  no  claim  shall  be  made  for  delays  in  time  through 
unfavorable  weather  or  delay  by  the  contractor  in  obtaining 
materials  for  construction." 

To  secure  the  performance  of  said  contract  the  said  Church 
Construction  Company,  as  principal,  and  the  said  The  Eknpire 
State  Surety  Company,  as  surety,  executed  to  the  United 
States  their  bond  dated  November  19,  1906,  which  bond 
provided: 

"Know  all  men  by  these  presents  that  we,  Church  Con- 
struction Company,  a  corporation  existing  under  the  laws  of 
the  State  of  Isew  York,  as  principal,  and  the  Empire  State 
Surety  Company,  a  corporation  existing  under  the  laws  of 
the  State  of  New  York,  as  surety,  are  held  and  bound  unto 
the  United  States  of  America  in  the  penal  sum  of  $90,000.00, 
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to  the  payment  of  which  sum  well  and  truly  to  be  made,  we 
bind  ourselves,  and  our  successors,  jointly  and  severally, 
fimdy  by  these  presents. 

"The  condition  of  this  obligation  is  such  that  whereas  the 
above -bounden  Church  Construction  Company  has,  on  the 
13th  day  of  November,  1906,  entered  into  a  contract  with 
the  United  States,  represented  by  Col.  H.  L.  Scott,  U.  S. 
Army,  superintendent  United  States  Military  Academy,  for 
construction  of  bachelor  oflGicers'  quarters  at  West  f  oint, 
N.  Y. 

"Now,  therefore,  if  the  above-bounden  Church  Construc- 
tion Company,  shall  and  will  in  all  respects  duly  and  fully 
observe  and  perform  all  and  siimilar  tne  covenants,  condi- 
tions, and  agreements  in  and  W  uie  said  contract  agree^l  and 
covenanted  by  said  Church  Construction  Company,  to  be 
observed  and  performed  according  to  the  true  intent  and 
meaning  of  the  said  contract,  and  as  well  during  anv  period 
of  extension  of  said  contract  that  may  be  granted  on  the 
part  of  the  United  States  as  during  the  original  term  of  the 
same,  and  shall  promptly  make  full  payments  to  all  persons 
supplying  it  labor  or  materials  in  the  prosecution  of  the  work 
provided  for  in  said  contract,  then  the  above  obligation 
shall  be  void  and  of  no  effect;  otherwise  to  remain  m  full 
force  and  virtue." 

The  said  contract  was  approved  by  the  Secretary  of  War 
December  5,  1906,  and  the  said  Church  Construction  Com- 
pany entered  upon  its  performance. 

It  appears  that  in  April,  1907,  the  Church  Construction 
Company  failed.  This  occurred  some  eight  months  prior  to 
February  20,  1908,  the  time  when  said  contractor  had  agreed 
that  the  work  called  for  by  its  contract  should  be  completed. 

It  appears  that  upon  the  failure  of  the  contractor  the  said 
surety  company  was  calle4  upon  by  the  Government  to 
complete  the  work,  and  that  on  May  1,  1907,  a  contract  was 
entered  into  between  Col.  H.  L.  Scott,  U.  S.  Army,  superin- 
tendent United  States  Military  Academy,  for  and  on  behalf 
of  the  United  States,  of  the  first  part,  and  the  said  surety 
company,  of  the  second  part,  by  which  it  was  mutually  cove- 
nanted and  agreed  to  and  with  each  other  among  other 
things,  as  follows: 

"Article  1.  That  the  said  party  of  the  second  part  shall 
complete  the  contract  between  H.  L.  Scott,  U.  S.  Army, 
Superintendent.  United  States  Military  Academy,  of  the  first 
part,  and  the  Church  Construction  Company  of  the  second 
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party  dated  November  13,  1906,  for  construction  of  bachelor 
officers'  quarters  at  West  Point,  N.  Y.,  in  accordance  with 
specifications  hereto  attached,  marked  'A'  and  accompany- 
ing plans  marked  'B,'  and  which  form  a  part  of  this  con- 
tract; except  the  omissions  specified  under  alternate  pro^sal 
Nos.  5,  6,  7,  8,  9,  10,  13,  14,  16,  and  18  of  the  specincations, 
and  with  the  addition  of  tubing  for  vacumn  cleaning  system 
as  specified  under  alternate  proposal  No.  4,     *    *    * 

''It  is  further  agreed,  that  the  work  of  completion  of  this 
contract  shall  commence  immediately  upon  execution  and 
approval  by  the  Secretary  of  War,  and  shall  be  completed 
by  the  1st  dat^  of  April,  1908.     *    *    *  .    . 

''Abt.  4.  That  for  and  in  consideration  of  the  faithful 
performance  of  the  stipulations  of  this  agreement  the  party 
of  the  second  part  shall  be  paid,  at  the  office  of  the  disburs- 
ing officer.  United  States  Military  Academy  at  West  Point, 
N.  Y.,  as  follows:  The  sum  of  $268,125  in  payment  as  indi- 
cated in  the  specifications  hereto  attached,  marked  '^A." 

By  the  terms  of  its  contract  the  Church  Construction 
Company  obligated  itself  to  have  the  work  called  for  therein 
completed  by  February  20, 1908,  and  by  the  contract  of  the 
surety  company  it  obligated  itself  to  complete  the  contract 
of  the  Church  Construction  Company  by  April  1,  1908. 

It  appears  that  the  Oovemment  began  occupying  the 
building  August  21,  1909,  and  was  completely  occupying  it 
on  August  31,  1909,  but  that  the  final  completion  of  the 
building  waft  not  until  September  27,  1909,  and  the  building 
was  not  finally  accepted  imtil  November  26,  1909. 

When  the  Church  Construction  Company  failed,  and  the 
surety  company  by  reason  of  its  being  on  the  bond  of  the 
original  contractor  was  called  upon  to  complete  the  contract 
of  its  principal,  the  surety  company  instead  of  completing 
said  contract  in  the  name  of  the  Church  Construction  Com- 
pany and  on  its  aecoimt  (as  it  had  the  right  to  do)  entered 
into  the  contract  of  May  1,  1907,  to  complete  said  contract 
in  its  own  name  and  on  its  own  account. 

By  said  bond  the  surety  company  obligated  itself,  to  the 
extent  of  the  penalty  therein  named,  and  became  responsible 
to  the  United  States  the  same  as  the  Church  Construction 
Company  was  responsible  to  the  United  States  in  caae  it 
should  not  ''in  all  respects  duly  and  fully  observe  and  per- 
form all  and  singular  the  covenants,  conditions,  and  agree- 
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meats  in  and  by  the  said  contract  agreed  and  convenanted 
by  said  Church  Construction  Company  to  be  observed  and 
performed  according  to  the  true  intent  and  meaning  of  said 
contract/' 

The  Empire  State  Surety  Company  is  liable  to  the  Gkrvem- 
ment  as  surety  on  the  bond  of  the  Church  Construction  Com- 
pany to  the  extent  of  the  amount  therein  named  for  any 
damages  to  which  the  Government  is  entitled  because  of 
the  failure  of  the  Church  Construction  Company  to  perform 
its  contract  according  to  the  terms  thereof,  and  it  is  also 
liable  to  the  Grovemment  for  damages  because  of  the  breach 
of  its  contract  of  May  1,  1907. 

Whether  paragraph  36  of  the  specificationB  which  form  a 
part  of  both  contracts  provides  for  a  penalty  or  liquidated 
damages  depends  upon  the  meaning  and  intent  of  the  par- 
ties to  be  ascertained  from  the  terms  and  language  of  said 
paragraph  read  m  the  Kght  of  the  whole  of  said  contracts. 

The  word  damage,  damages,  or  pay  is  not  in  said  para- 
graph, but  it  is  specifically  stated  therein  that  the  ''con- 
tractor shall  forfeit  to  the  United  States  *  *  ♦  Provided, 
that  the  penalty  shall  not  in  any  case  exceed  *  *  *,  The 
total  penalty  to  be  deducted  from  the  final  payment."  The 
words  the  parties  employ  in  said  paragraph  to  express 
their  intention  denominate  the  forfeiture  to  be  a  penalty 
which  manifests  an  intention  to  penalize  and  not  to  estimate, 
agree  upon,  and  measure  the  damages  or  injury  to  the  United 
States  which  would  result  from  a  breach  of  the  agreement 
set  forth  in  said  paragraph. 

It  is  fair  to  presume  that  the  parties  understood  the  mean- 
ing of  the  words  they  employed  to  express  their  intention 
and  such  words  should  be  given  their  natural  ordinary  mean- 
ing in  the  absence  of  other  words  showing  a  different  intention. 
I  am  of  opinion  that  said  paragraph  provides  for  a  penalty 
and  not  liquidated  damages. 

I  am  of  the  opinion  that  upon  said  contracts,  if  the  building 
has  been  constructed  and  erected  in  accordance  with  the 
terms  thereof  and  has  been  accepted,  that  the  total  amount 
paid  and  to  be  paid  on  both  of  said  contracts  can  not  exceed 
the  price  named  in  the  contract  of  the  Church  Construction 
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Company,  and  from  this  amount  should  be  deducted  any 
and  all  actual  damages,  if  any,  which  the  United  States  has 
sustained  because  of  the  failure  to  construct  and  erect  said 
building  within  the  time  specified  in  the  original  contract  of 
November  13,  1906,  including  any  actual  cost  up  to  the  date 
'  of  final  completion,  September  27,  1909,  to  which  the  Gov- 
ernment was  put  because  of  the  failure  of  the  contractors  to 
perform  said  contracts  according  to  the  terms  thereof,  but 
in  estimating  such  delay  time  should  not  be  included  during 
which,  if  any,  the  Government  caused  delay. 


IZPSK8S  OF  COLLBCnNG  AND  TEANSPO&TING  FUEL  MATXBIALS 
FOB  TESTING  BT  THB  GEOLOGICAL  SUBVET. 

The  appropriation  contained  in  the  act  of  March  4,  1909  (35  Stat.,  989),  for 
*'the  continuation  of  the  analyzing  and  testing  of  the  coals,  lignites^ 
and  other  mineral  fuel  substances  bel(»iging  to  or  for  the  use  of  the 
United  States,"  eliminates  the  provisions  in  previous  appropriations 
authorizing  the  collection  and  transportation  of  such  fuel  substances  to 
the  laboratory  of  the  Geological  Survey  for  testing,  and  the  expense 
of  such  collection  and  transportation  must  be  borne  by  the  depart- 
ment or  bureau  for  which  the  tests  are  made. 

ComptroUer  TzmoeweU  to  tht  Seoretazy  of  the  Interior,  Janiuzy  81, 1910: 

I  have  received  your  letter  of  January  24,  1910,  in  which 
you  request  my  decision  of  questions  therein  presented  as 
follows: 

*'In  the  act  (35  Stat.  L.,  pt.  1,  p.  349)  making  appropria- 
tions for  the  Geological  Survey,  this  department,  for  the  nscal 
year  ending  June  30,  1909,  occurred  the  following  item: 

**  'For  the  continuation  of  the  analyzing  ana  testing  of 
the  coals,  lignites,  and  other  mineral  fuel  suDstances  belong- 
ing to  the  United  States,  in  order  to  determine  their  fuel 
vfSue,  and  so  forth,  under  the  supervision  of  the  Director  of 
the  United  States  Geological  Survey,  two  hundred  and  fifty 
thousand  dollars:  Pravidedj  *  *  *  and  it  shall  be  the 
duty  of  the  Director  of  the  Geological  Survey  to  have 
examined,  without  charge,  the  fuels  required  for  use  by  the 
Government  of  the  United  States,  and  to  give  these  exami- 
nations preference  over  other  work.' 

''Subsequently  it  was  provided  (see  35  Stat.  L.,  pt.  1, 
p.  989)  that-- 

"  'For  the  continuation  of  the  analyzing  and  testing  of 
the  coals,  lignites,  and  other  mineral  fuel  substances  belong- 
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in^  to  or  for  the  use  of  the  United  States,  in  order  to  deter- 
mine their  fuel  vdue,  and  so  forth,  under  the  supervision  of 
the  Director  of  the  United  States  Geological  Survey,  one  hun- 
dred thousand  dollars.' 

''The  fact  has  been  presented  to  this  department  that  it  is 
now  costing  the  Geological  Survey  approximately  $100  per 
month  to  procure  and  transport  to  the  laboratory  the  sam- 
ples of  coal  for  testing,  under  the  provisions  of  the  act  above 
cited,  from  the  vanous  bureaus  and  departments  of  the 
Government  in  the  District  of  Columbia;  and  further  under 
the  present  method  the  service  is  unsatisfactory^  particularly 
in  that  the  samples  are  for  a  portion  of  the  time  m  charge  of  a 
driver  who  is  not  a  government  employee,  and  the  treatment 
of  such  samples  in  the  interval  may  at  some  future  time 
become  subject  to  suspicion. 

''The  Geological  Survey  has  asked  the  department  to  take 
over  and  provide  for  the  work  incident  to  gathering  and 
transporting  samples  to  the  laboratory  of  the  survey.  While 
this  ciepartment  has  a  number  of  teams  purchased  at  various 
periods  out  of  its  contingent  fund,  it  has  not  at  the  present 
time  an  extra  team  which  could  be  devoted  entirely  to  this 
work,  and  the  contingent  fund  is  not  in  condition  to  bear  the 
added  expense  inci(knt  to  the  purchase  of  an  additional 
horse  and  wagon.  In  an  effort  to  solve  the  problem  before 
it  the  department  desires  your  decision  upon  the  following 
points: 

"1.  Whether  a  horse,  wagon,  and  harness  may  be  pur- 
chased and  paid  for  from  the  appropriation  of  $100,000  made 
for  the  testing  of  fuel,  as  cited,  and  the  same  maintained  from 
said  fund  while  actually  engaged  in  such  work,  and  whether 
a  driver  could  be  employed  under  civil-service  regulations 
and  paid  from  said  fund  while  engaged  in  such  work. 

"2.  Will  it  be  practicable  for  this  department  to  lease  or 
hire  such  team,  providing  therefor  out  or  its  contingent  fund 
and  reimbursing  the  same  to  the  amount  expended  lor  main- 
tenance from  the  appropriation  of  $100,000  above  cited,  the 
same  to  be  considered  a  charge  against  the  Geological  Survey 
for  labor  performed  ?" 

The  complete  proviso  in  the  appropriation  act  for  the  fiscal 
year  1909,  from  which  you  quote,  supra,  is  as  follows: 

^*  Provided.  That  in  examinations,  hereby  authorized^  of 
fuel  materials  for  the  use  of  the  Government  of  the  Umted 
States^  or  for  the  purpose  of  increasing  the  general  eflBiciency 
or  available  supply  or  the  fuel  resources  in  the  United  States, 
the  Director  or  tne  Geological  Survey  may  have  the  necessary 
materials  collected  from  any  part  of  the  United  States  where 
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they  represent  extensive  deposits;  and  it  ahsli  be  the  duty  of 
the  Director  of  the  Geolo^cal  Survey  to  have  examined  with- 
out charge  the  fuel  required  for  use  by  the  Government  of 
the  United  States,  and  to  give  these  examinations  preference 
over  other  work.'* 

The  same  provision  is  contained  in  the  appropriation  acts 
for  the  fiscal  years  1907  and  1908.  Acting  under  the  author- 
ity therein  granted,  the  Director  of  the  Geological  Survey  has 
heretofore  paid  the  exp^ase  of  collecting  fuel  materials  and 
transporting  them  to  the  laboratory  for  testing. 

The  act  for  the  fiscal  year  1909,  supra,  also  contains  the 
provision: 

''That  all  investigations  hereunder  comm^iced  or  under- 
taken shall  be  completed  and  fully  reported  on  prior  to  the 
first  day  of  July,  nineteen  hundred  and  nine,  and  idl  investi- 
gations and  work  now  in  progress  under  appropriations  here- 
tofore made  for  the  purposes  mentioned  m  tiiis  paragraph 
shall  also  be  completed  and  finally  reported  on  before  tne 
close  of  the  ikcal  year  nineteen  hundred  and  nine." 

In  making  the  appropriation  for  the  fiscal  year  1910, 
Congress  eliminated  all  the  provisions  authorizing  the  Di- 
rector of  the  Geological  Survey  to  collect  and  transport  fuel 
materials  to  the  laboratory  for  testing  and  reduced  the 
amount  of  the  appropriation  from  $250,000  to  S100,000,  and 
confined  its  use  to  ''the  continuation  of  the  analyzing  and 
testing  of  the  coals,  lignites,  and  other  fuel  substances 
belonging  to  or  for  the  use  of  the  United  States.'* 

In  view  of  the  fact  that  Congress  required  all  investiga- 
tions under  the  appropriation  act  for  the  fiscal  year  1909  and 
prior  years  to  be  fully  completed  and  reported  upon  prior  to 
July  1,  1909,  and  in  the  subsequent  act  for  the  current  fiscal 
year  eliminated  the  provision  authorizing  fixe  Director  of 
the  Geological  Survey  to  make  the  collection  of  fuel  materials 
for  tests,  I  am  of  opinion  that  the  expense  of  collecting  said 
materials  and  transporting  them  to  the  laboratory  is  not  a 
proper  charge  against  the  appropriation  of  $100,000,  supra, 
but  that  said  expense  must  be  borne  by  the  department  or 
bureau  for  which  the  test  is  to  be  made. 

I  have,  therefore,  to  answer  both  of  your  questions  in  the 
negative. 
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COXFXirSATION  OF  SUPUtVIBOBS  OF  THB  CENSUS  APPOINTXD 
TO  VA0ANCIX8  OATJSSB  BT  ASSIGNATION. 

Under  the  act  of  July  2,  1909  (36  Stat.,  1),  supervisore  of  the  census  who 
are  appointed  to  vacancies  caused  by  resignation  are  entitled,  upon  com- 
pletion of  their  duties,  to  th^  comx>en8atlon  of  $1,500  provided  by  said 
act,  less  any  amount  paid  on  account  to  their  predecessors,  and  if  no 
such  payment  has  been  made  within  the  prescribed  limit  of  $600  they 
are  entiteld  to  the  full  amoVmt  of  compensation  provided. 

Comptroller  Tracewell  to  the  Secretary  of  Commerce  and  Labor,  January 
81, 1910: 

I  am  in  receipt  of  your  letter  of  the  26th  instant,  as  fol- 
lows: 

''The  act  of  Congress  approved  July  2,  1909,  providing  for 
the  Thirteenth  and  subsequent  decennial  censuses  (36  Stat.^ 
2)  authorizes  the  appointment  of  not  exceeding  330  super- 
visors of  the  census,  fixes  the  compensation  which  is  to  be 
paid  such  supervisors,  and  prescribes  conditions  under  which 
pavment  can  be  made. 

'^  The  act  makes  no  provision  for  the  pajrment  of  any  com- 
pensation to  the  supervisor  who  resigns  prior  to  the  comple- 
tion of  his  work,  with  the  exception  that  it  permits  the  i>i- 
rector  of  the  Census  to  authorize,  in  his  discretion,  a  partial 

{payment  not  exceeding  $600  of  the  total  compensation  fixed 
or  each  supervisor. 

"Under  this  authority  of  law,  as  construed  in  your  de- 
cision of  October  4,  1909,  a  payment  of  not  exceeding  $600 
to  a  supervisor  prior  to  his  resignation  or  removal  from  office 
would  oe  l^al,  while  the  supervisor  who  has  rested  or  has 
been  removed  from  oSice  prior  to  any  payment  to  him  of  the 
compensation  authorized  to  be  paid,  would  receive  nothing  for 
service  rendered.  The  law,  however,  provides  in  section  1 7  for 
the  payment  to  the  widow  or  legal  representative  of  a  super- 
visor who  dies  prior  to  the  completion  of  his  duties  of  such 
sum  as  the  Director  of  the  Census  shall  deem  just  and  fair  for 
his  services. 

"Section  9  of  the  census  act  above  referred  to  provides  for 
the  filling  of  vacancies  in  the  office  of  supervisor  of  the  census 
caused  by  death,  removal,  or  resignation,  or  from  any  other 
cause.  The  act  makes  no  reference  to  the  compensation  to  be 
paid  to  supervisor?  who  are  appointed  to  vacancies,  and 
owing  to  the  nature  of  the  compensation  to  be  paid,  there  is 
some  doubt  as  to  how  much  should  be  paid  in  each  case,  and 
I  will  thank  you,  therefore,  to  advise  me  on  what  basis  I  am 
authorized  under  the  law  to  provide  for  payment  in  such 
cases.     Reference  must  be  haa  to  cases  where  a  supervisor 
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has  performed  some  work  for  which  he  will  not  be  paid  under 
your  decision  above  referred  to,  but  which  has  reduced  the 
amount  of  work  and  time  which  his  successor  in  office  has  to 
give  to  complete  performance  of  hia  work,  aiid  also  to  cases 
where  the  predecessor  in  office  has  been  paid  a  part  of  the 
compensation  within  the  limits  prescribed  by  law,  thus  re- 
ducing the  amount  which  can  be  paid  to  the  successor  in 
office,  which  may,  however,  be  in  excess  of  the  amount  he 
has  earned  when  the  services  of  the  predecessor  in  office  are 
considered. 

"The  question  may  be  further  complicated  by  cases  where 
Congress,  by  an  appropriation,  wUl  authorize  payment  to  a 
supervisor  who  is  removed  or  has  resigned  prior  to  the  pay- 
ment of  any  consideration,  of  an  amount  which,  in  the  judg- 
ment of  Congress,  is  an  equitable  payment  for  the  service 
rendered." 

I  held  in  my  decision  of  October  4,  1909,  that  no  provision 
is  made  in  the  census  act  to  pay  any  amount  to  a  supervisor 
of  the  census  who  resigns  before  the  completion  of  bis  work. 
The  compensation  of  supervisors  is  fixed  at  $1,500,  a  sum 
which  they  are  entitled  to  receive  upon  the  completion  of 
their  duties.  The  act  contains  two  exceptions,  and  only  two : 
First,  the  payment  of  $600  on  account  in  one  or  more  pay- 
ments, in  the  discretion  and  determination  of  the  Director  of 
the  Census.  Second,  the  payment  of  such  sum  as  the  director 
may  deem  just  and  fair  to  the  widow  or  legal  representatives 
of  a  deceased  supervisor  for  services  rendered. 

Answering,  therefore,  your  question  specificaUy,  supervisors 
who  are  appointed  to  vacancies  caused  by  resignations  are 
entitled,  upon  the  completion  of  their  duties,  to  $1,500,  less 
the  amount  paid  on  account  to  their  predecessors,  and  if  no 
such  payment  has  been  made  within  the  limit  of  $600  the 
successor  is  entitled  to  the  full  amount  provided  by  the  act. 

It  is  assumed  that  the  director,  in  the  exercise  of  his  legal 
administrative  discretion,  will  so  order  payments  under  the 
first  exception,  supra,  as  to  obviate  the  necessity  of  a  super- 
visor going  empty-handed  who  has  performed  substantial 
service  and  then  resigns. 
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VALUATION  OF  FBOPBBTY  AKB  PATXSHT  OF  BATES  FOB  SHIP- 
MENTS BY  COMXON  CABBIEBS. 

There  ib  no  specific  law  or  rule  of  public  policy  forbiddiug  the  Government 
to  pay  common  carriers  the  usual  and  legal  rates  for  shipment  of  money 
or  other  property  where  such  rates  secure  full  indemnity  to  the  shipper 
in  the  event  of  loss. 

Shipping  officers  may  place  the  true  commercial  value  upon  property 
shipped  by  common  carriers,  and  there  is  no  law  forbidding  such  officers 
from  contracting  with  carriers  for  the  payment  of  charges  for  shipment 
in  such  way  as  will  secure  a  right  of  action  for  the  full  commercial  value 
of  such  property  in  the  event  of  loss  or  destruction  during  shipment. 

ComptEoUer  Tracewell  to  the  Secretary  of  the  Navy,  February  8,  1910: 

I  am  in  receipt  of  your  communication  dated  January  25, 
1910,  in  which  you  request  my  decision  of  the  following 
questions: 

"Whether  payment  of  the  usual  tariff  rates  charged  for 
the  shipment  of  funds,  where  the  carrier  assumes  full  liability, 
is  authorized;  and  as  to  whether  valuations  may  be  placed 
on  valuable  property  other  than  money  when  the  object  of  so 
doing  is  to  mduce  the  carrier  to  exercise  unusual  care  and 
every  possible  precaution  to  effect  the  safe  and  satisfactory 
delivery  of  the  property  shipped." 

In  reply  to  your  first  question  I  have  to  say  that  I  know 
of  no  specific  law  or  rule  of  public  policy  which  forbids  the 
Government  paying  to  common  carriers  the  usual  and  legal 
rate  of  charges  for  the  shipment  of  money  or  other  property, 
where  such  rates  or  charges  secure  full  indemnity  to  the 
shipper  where  there  is  a  loss  in  shipment.  Where  lower  rates 
of  carriage  are  charged  for  property  shipped  and  valued  at  a 
given  rate  in  consideration  of  said  lower  rate  of  charges,  the 
acceptance  of  such  rate  of  charges  and  the  lower  indemnity 
is  a  matter  of  administrative  discretion. 

As  to  your  second  question:  I  know  of  no  law  or  rule  of 
public  policy  that  requires  a  shipping  officer  to  place  any  but 
the  true  commercial  value  upon  articles  shipped  by  common 
carriers,  whether  the  property  shipped  be  money  or  other 
articles,  and  of  no  law  which  forbids  them  from  contracting 
with  carrier  companies  to  pay  the  usual  and  legal  charges 
for  the  shipment  of  such  property  in  a  way  that  will  secure, 
on  its  loss  or  destruction  while  in  charge  of  such  carriers,  a 
right  of  action  for  the  full  commercial  value  of  such  property, 
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if  lost  or  destroyed.  Such  contracts  are  different  from  con- 
tracts of  insurance,  which  are  against  the  well-known  policy 
of  Congress. 

It  was  not  intended,  in  the  cases  cited  by  the  references 
accompanying  your  submission,  to  hold  that  the  Govern- 
ment was  compelled  to  ship  property  at  a  rate  wherein  it 
could  not  recover,  on  its  loss  or  destruction,  the  full  com- 
mercial value  of  the  property  so  shipped,  but  that  shipping 
officers  should  take  advantage  of  the  lowest  rate  offered 
which  would  secure  such  result. 


DAXAGBS  BWrSBXD  BT  A  CONTBACTOB  ON  ACCOITKT  OF  BBLAY 
CAU8BD  BY  THB  DBLAY  OF  ANOTHBB  CONTBACTOB. 

Under  a  contract  for  the  conBtniction  of  a  pile  and  timber  pier  within  five 
months  from  the  completion  of  a  prior  contract  with  another  contractor 
for  certain  dredging  upon  the  site  of  the  proposed  pier,  which  construc- 
tion contract  contains  no  agreement  that  the  site  was  to  be  turned  over 
at  any  particular  time,  no  claim  against  the  Government  for  damages 
to  the  constructing  contractxv  can  be  predicated  on  delay  caused  by  the 
failure  of  the  dredging  contractor  to  complete  his  work  within  the 
time  specified  in  his  contract. 

Under  a  contract  for  a  public  utility  where  the  damages  that  will  be  suf- 
fered by  delay  are  uncertain  and  difSicult,  if  not  impossible,  of  definite 
ascertainment,  which  contract  is  one  of  a  number  in  connection  with 
a  public  work,  and  which  provides  for  the  deduction  of  a  specified 
sum  per  day  "as  liquidated  damages  and  not  as  a  penalty  for  each  and 
every  calendar  day,''  time  is  of  the  essence  of  the  contract  and  the  sum 
named  was  intended  by  the  parties  as  liquidated  damages  for  such 
delay. 

Assistant  ComptroUer  MitoheU  to  the  Beoretaiy  of  the  Navy,  Febmaiy  1, 
1910: 

You  request  my  decision  of  the  questions  stated  in  your 
letter  of  January  13,  1910,  as  follows: 

'*  Under  date  of  November  30,  1907,  Mr.  William  L.  Miller 
entered  into  a  contract  with  this  department  (Bureau  of 
Yards  and  Docks)  for  the  construction,  at  the  navy-yard, 
Charleston,  S.  C,  of  a  pile  and  timber  pier  in  accordance 
with  certain  plans  and  specifications.  A  contract  had 'pre* 
viously  been  made  with  the  North  American  Dredging  Com- 
pany for  dredging  out  the  site  to  be  occupied  by  the  pier, 
this  work  to  be  completed  by  January  31,  1908.    The  speci- 
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fications  forming  part  of  the  pier  contract  provided  (para- 
graphs 8  and  9)  tnat  the  work  thereunder  should  begin  at 
once,  unless  otherwise  directed  by  the  Government's  repre- 
sentative in  chhTge,  and  be  completed  within  five  calendar 
months  after  the  site  had  been  turned  over  to  the  contractor. 
Mr.  Miller  sent  his  plant  to  the  navy-yard  about  January  1, 
1908,  no  instructions  to  postpone  operations  having  been 
received,  and,  after  the  erection  of  the  necessary  equipment, 
began  the  construction  of  concrete  piles,  a  sufficient  number 
of  which  had  been  completed  by  the  end  of  March  to  warrant 
him  in  starting  the  driving  of  piles  for  the  pier.  Owing, 
however,  to  demy  in  the  work  under  the  dredging  contract, 
the  site  was  not  turned  over  to  him  until  May  16,  1908,  and 
Mr.  Miller  claims  that  by  reason  of  this  delay  and  of  subse- 

auent  interference  b^r  tne  dredging  contractor  he  suffered 
amages  that  he  itemizes  as  follows: 

Extra  expense  due  to  working  16  men  receiving  $49.75  per  day 

where  16  men  at  $24  per  day  would  do,  for  34  days $875.  50 

One-hall  time  of  engineer,  foreman,  and  clerk  for  34  days 297. 50 

Pay  roll  from  May  5  to  and  including  May  12 657. 96 

1  pile  driver  idle  from  April  1  to  May  16, 1908,  40  days,  at  $10  per 

day 400.00 

Combined  idle  days  for  two  derrick  lighters,  50  days,  at  $20  per 
day 1,000.00 

3,230.96 

''In  explanation  of  these  charges  Mr.  Miller  states  in  part: 

'**The  dredging  of  site  occupied  by  the  pier  and  the  terri- 
tory adjacent  to  said  site  was  to  oe  done  by  the  North 
American  Dredging  Company;,  and  we  had  been  informed 
that  their  contract  called  for  its  completion  by  January  31, 
1908.  Instead  of  its  being  completea  by  this  date  they  did 
not  actually  comnobence  the  dredging  until  a  very  few  days 
before  the  date  of  completion  called  for  in  their  contract, 
and  had  not  completed  the  same  at  time  of  completion  of 
our  contract. 

*"On  Januaiy  9,  1908,  we  commenced  the  erection  of  a 
platform  on  wluch  to  cast  the  concrete  piles,  of  a  concrete 
mixer,  derricks,  sheds^  etc.,  needed  to  do  our  work,  also  the 
making  of  forms  for  casting  piles,  and  for  this  purpose,  and 
also  to  erect  the  pier,  we  brought  quite  a  number  of  nigh- 
priced  and  skilled  men  from  Boston. 

"  'On  March  6,  1908,  the  equipment  for  casting  piles  being 
complete,  we  actually  began  their  manufacture,  and  by 
Apru  1,  1908,  had  128  concrete  piles  made,  amply  sufficient 
to  warrant  us  in  starting  the  erection  of  the  pier.  *  *  * 
the  dredging  company  had  not  at  this  time  completed  the 
dred^ng  at  site  of  pier,  and  also  in  addition  had  not  removed 
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the  cofferdam  at  entrance  of  dry  dock  and  site  of  pier,  which 
was  part  of  their  contract,  and  it  was  impossible  for  us  to  start 
until  this  was  done.  • 

'^*In  the  meantime  we  were  proceeding  with  the  casting 
of  concrete  piles  from  April  1,  1908,  using  in  this  work  the 
men  whom  we  brought  from  Boston  and  a  few  high-priced 
men  we  had  obtained  in  Charleston  in  positions  where  much 
less  expensive  men  would  do  just  as  well,  but  we  could  not 
afford  to  let  them  go,  as  it  is  ver^  dii&cult  to  obtain  expe- 
rienced men  in  the  South  trained  m  the  erection  of  a  pier  of 
this  sort.  *  *  *  TTie  dredge  *  *  *^  was  excavating 
material  from  site  of  pier  and  directly  adjacent  to  pier,  so 
that  it  was  impossible  to  start  driving  piles  until  May  16, 
1908,     *     *    * 

'^'Durinjg  the  interval  between  April  1  and  May  16  (the 
date  of  driving  first  pile)  we  were  at  work  making  the  con- 
crete piles  untu  May  5,  1908,  when  we  stopped  the  casting  of 
piles,  owing  to  its  not  being  deemed  advisable  to  complete 
the  entire  number  called  for  until  some  had  been  driven  to 
determine  if  any  change  in  length  was  necessary  at  outer  end 
of  pier.  It  was  decided  to  do  this  after  consultation  with 
W.  H.  Allen,  chief  enrineer,  the  Government's  representative 
in  charge  of  the  work.  From  May  6  to  May  12  our  entire 
plant  was  idle  except  for  a  little  work  on  lighters.  On  May 
13,  14,  and  15  we  decided  to  run  the  risk  and  made  29  piles, 
leaving  but  21  to  complete  the  entire  number,  but  we  did  not 
make  these  21  until  well  after  the  driving  of  piles  had  com- 
menced, it  being  necessarv  for  us  to  start  the  plant  especially 
to  make  these  21  piles.  On  May  16,  1908,  we  did  eventually 
have  the  site  turned  over  to  us  for  erection  of  pier  and  com- 
menced the  driving  of  piles  on  that  date.    *    *    * 

I*  'From  August  3  to  and  including  August  8  we  could  not 
drive  the  creosoted  piles  at  and  near  the  end  of  the  pier,  as 
the  dredge  was  excavating  directly  across  the  outer  end  of 
the  pier. 

'On  August  18,  1908,  the  last  pile  to  be  used  in  the  pier 
was  driven,  and  on  August  29,  1908,  the  pier  was  entirely 
completed,  just  three  and  one-half  months  after  date  of  re- 
ceivmg  site,  the  time  allowed  under^  specifications  for  this 
being  five  months  from  date  of  receiving  site.' 

«  *  *  *  * 

''A  board  of  officers  appointed  to  consider  this  claim  re- 
ported that  the  statements  of  the  contractor  as  to  the  extent 
and  cause  of  the  delays  appeared  to  be  correct,  and  estimated 


Digitized  by  VjOOQ IC 


DAMAGES.  507 

the  damages  suffered  by  him  on  account  of  such  delays  at 
$2,665.97,  $2,666.47,  itemized  as  follows: 

ExiTa  expense  due  to  working  16  men  receiving  $49.75 

per  day,  where  16  men  at  $24  would  do,  for  34  days.  $876. 00  $875. 50 
One-half  time  of  engineer,  foreman,  and  clerk  for  34 

days 297.50 

75  per  cent  of  pay  roll  from  May  5  to  and  including 

May  12 493.47 

1  pile  driver  idle  from  April  1  to  May  16, 1908,  40  days, 

at  $7.60  per  day 300.00 

Combined  idle  days  for  2  derrick  lighters,  50  days,  at 

$14  per  day 700.00 

2,666.97    2,666.47 

"Your  decision  is  requested  as  to  whether  payment  of  the 
claim  above  mentioned,  or  any  part  of  it,  is  authorized. 

"Copies  of  the  contract,  the  claim  of  Mr.  Miller,  and  reports 
by  the  officer  in  charge  or  the  work  and  by  the  board  or  offi- 
cers are  inclosed. 

"In  connection  with  the  foregoing  your  decision  is  also 
requested  with  respect  to  the  exaction  of  damages  for  the 
delay  in  the  completion  by  the  North  American  Dredging 
Company  of  its  contract  with  this  department  (Bureau  of 
Yarcfc  and  Docks)  for  the  dredging  above  mentioned.  This 
contract,  dated  August  20,  1907,  provided  for  the  dred^e^ 
and  removal  from  place  at  the  Charleston  Navy- Yard  of 
about  565,000  cubic  yards  of  material  and  a  pile  and  timber 
cofferdam  with  appurtenances  then  across  the  entrance  to  the 
dry  dock  at  that  yard,  the  work  to  be  completed  by  January 
31,  1908.  The  work  was  long  delayed  and  was  finally  com- 
pleted (including  a  small  amount  of  additional  work  provided 
for  by  supplemental  agreement)  on  October  6,  1908.  The 
delay  in  this  case  gave  rise,  as  set  forth  above,  to  the  claim 
of  Mr.  Miller,  the  pier  contractor.  Statements  from  the 
dredging  contractor  with  respect  to  the  causes  of  delay  are 
inclosea,  together  with  two  reports  in  the  matter  by  the  offi- 
cer in  charge  of  the  work.  The  officer  in  chaise,  as  will  be 
seen,  finds  that  of  the  total  delay  of  249  days  in  the  comple- 
tion of  the  work,  a  delay  of  243  days  is  chargeable  to  the 
dredging  company  as  not  unavoidable  within  the  meaning  of 
the  contract,  and  recommends  that  for  this  period  liquidated 
damages  at  the  rate  prescribed  in  paragraph  12  of  the  speci- 
fications ($20  a  day),  amounting  to  $4,860,  be  assessed 
against  it.  There  remains  unpaia  under  the  contract  the 
sum  of  $4,980,  representing  liquidated  damages  for  the  entire 
period  of  the  delay. 
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'*In  view  of  the  matters  reported  by  the  officer  in  chaise 
with  reference  to  the  delay  in  the  completion  of  this  wo», 
and  by  the  board  that  inquired  into  Mr.  Miller's  claim,  your 
decision  is  requested  as  to  whether  further  payment,  and,  if 
so,  in  what  sum,  should  be  made  to  the  drodging  company 
under  its  contract  above  inentioned.  A  copy  of  the  con- 
tract and  the  papers  relating  thereto  enumerated  on  the 
accompanying  list  are  inclosed." 

The  first  question  arises  under  a  proposed  payment  to 
Mr.  William  L.  Miller  for  damages  claimed  to  have  been 
caused  him  by  the  Government  in  the  prosecution  of  the 
work  provided  for  in  the  contract  with  him,  dated  Novem- 
ber 30,  1907. 

The  second  question  arises  in  a  proposed  payment  to  the 
North  American  Dredging  Company,  dated  August  20,  1907. 

These  questions  will  be  considered  in  the  order  stated. 

The  facts  show  that  the  work  under  Mr.  Miller's  contract 
has  been  completed,  the  work  accepted,  and  final  payment 
made.*  The  full  contract  price  was  determined  to  be  due, 
and  payment  was  made  and  accepted  without  reference  in 
any  way  to  the  claim  for  damages  for  the  claimed  breach. 

I  am  of  the  opinion  that  if  the  United  States  did  interfere 
with  and  delay  the  contractor  in  the  prosecution  of  the  work 
under  the  contract  as  claimed  by  him,  and  that  such  inter- 
ference and  delay  caused  him  loss  and  damages,  the  Secretary 
of  the  Navy  would  have  the  right  to  enter  into  a  contract  to 
adjust  and  pay  such  damages,  imder  the  appropriation  for 
the  work  under  contract.  (United  States  v.  Adams j  7 
Wall.,  463;  Mason  v.  United  States,  17  Wall.,  67;  United 
States  V.  Corliss  Steam  Engineering  <7o.,  91  U.  S.,  321; 
Satterlee,  Admx,  et  dL.  v.  The  United  States,  30  Ct.  Q.,  31,  51; 
Murphy  v.  United  States,  104  U.  S.,  464;  22  Op.  Att.  Gen., 
437.  See  also  United  States  v.  Bariow,  184  U.  S.,  123; 
United  States  v.  Wm,  Cramp  dk  Sons  Co.,  206  U.  S.,  118; 
Wm.  Cramp  dk  Sons  Co.  v.  United  States,  43  Ct.  d.,  202.) 

The  Secretary  of  the  Navy  would  have  no  right,  however, 
to  make  such  a  contract  usdess  thrae  has  been  a  breach  of 
the  contract  with  Miller,  for  which  the  United  States  would 
be  liable  to  respond  in  damages. 
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The  material  facts  in  the  claim  of  Miller  are  as  follows: 

On  November  30,  1907,  William  L.  Miller,  party  of  the 

first  part,  and  the  United  States,  party  of  the  second  part, 

entered  into  a  contract  by  which  it  was  agreed  among  other 

things: 

''First.  That  for  and  in  consideration  of  the  payments  to 
be  made  as  hereinafter  provided  the  party  of  the  first  part 
will,  in  conformity  with  the  specification  known  as  specifica- 
tion No.  1565,  and  the  plans  referred  to  in  paragraph  24 
thereof,  all  appended  hereto  and  forming  a  part  hereof, 
construct  and  complete,  at  the  navy-yard,  Charleston,  S.  C, 
a  pile  and  timber  pier,  520  feet  in  length,  with  leenforcement 
and  details  as  shown  on  plan  of  the  party  of  the  first  part, 
likewise  appended  hereto  and  forming  a  part  hereof. 

''Second.  That  for  and  in  consideration  of  the  faithful 
performance  of  this  contract  the  party  of  the  first  part  shall 
be  paid,  upon  vouchers  prepared,  certified,  and  approved  in 
the  usual  manner  and  payable  through  such  navy  pay 
office  as  the  party  of  the  second  part  may  elect,  the  sum  of 
S81,000,  in  the  manner  provided  in  paragraph  29  of  specifica- 
tion Np.  1565  aforesaid." 

The  specification  referred  to  and  made  a  part  of  the 
contract  provides: 

"8.  Time  of  commencemerU  of  work. — The  contractor  shall 
commence  work  immediately  after  the  execution  of  the  con- 
tract and  continue  without  interruption,  unless  otherwise 
directed  by  the  United  States  by  its  officer  in  charge  of  the 
work  or  other  authorized  representative  or  as  otherwise 
hereinafter  provided. 

"9.  Time  of  completion, — ^The  entire  work  shall  be  com- 
pleted in  every  respect  and  particular  within  five  calendar 
months  after  site  has  been  turned  over  to  the  contractor." 

Paragraph  17  provides  for  changes: 

' '  30.  Work  to  be  done  by  the  Government. — ^The  Government 
will  furnish  all  the  necessary  rail  for  railroad  track,  together 
with  splice  bars,  track  bolts,  frog,  spikes,  and  steel  for 
bumpers,  but  the  contractor  shall  put  the  tracks  and  bumpers 
in  place  according  to  plans  and  specifications.  *  *  * 
The  contractor  will  be  required  to  carrv  on  his  work  without 
interfering  with  the  ordinary  use  of  the  streets  or  with  the 
operations  of  other  contractors  or  delaying  or  hindering  any 
work  done  by  the  Government,  whether  upon  the  site  or  not. 
He  shall  make  good  any  damage  to  government  property 
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caused  by  his  operations.  It  i3  understood  and  agreed  that 
the  Qovemment  and  the  contractor  will,  so  far  as  possible, 
labor  to  mutual  advantage  where  their  several  works  in  the 
above-mentioned  or  in  unforseen  instances  touch  upon  or 
interfere  with  each  other.  Mutual  concessions  uncier  the 
direction  of  the  officer  in  charge  shall  be  made  to  secure 
this  end.  It  is  further  understood  and  agreed  that  from 
any  such  necessary  interference,  whether  resulting  in  delay 
or  additional  expense  or  not^  no  claim  for  extra  compensation 
shall  arise,  the  contract  price  covering  all  contingencies  of 
ever]^  kind,  except  for  changes  provided  for  in  paragraph  17 
of  tms  specification . " 

The  claim  is  for  losses  and  damages  incurred  by  reason  of 
unnecessary  delay  in  turning  over  the  site  to  Miller.  This 
delay  resulted  from  the  failure  of  the  North  American 
Dredging  Company  in  completing  its  contract  for  dredging 
said  site.  The  contract  with  this  company  called  for  com- 
pletion on  January  31,  1908.  The  United  States  does  not 
appear  to  have  caused  any  part  of  the  delay  by  the  North 
American  Dredging  Company.  The  site  was  turned  over 
May  16,  1908.  Miller  appears  to  have  been  ready  to  use 
it  April  1,  1908. 

Interference  by  one  contractor  with  the  work  of  another 
contractor  on  the  same  work  was  a  contingency  contem- 
plated by  the  parties  to  the  contract  and  provided  for  in 
paragraph  30  of  the  specification.  On  this  question  the 
contract  provided  that: 

*'It  is  further  understood  and  a^eed  that  from  such  nec- 
essary interference,  whether  resultmg  in  delay  or  additional 
expense  or  not,  no  claim  for  extra  compensation  shall  arise, 
the  contract  price  covering  all  contingencies  of  every  kind, 
except  for  changes  provided  for  in  paragraph  17  of  this  speci- 
fication." 

The  Government  did  not  agree  to  turn  the  site  over  to 
Miller  at  any  particular  time  but  gave  him  five  months  in 
which  to  complete  the  work  after  the  site  was  turned  over. 
Miller  knew  that  the  dredging  contractor  would  have  to  com- 
plete his  work  on  the  part  of  the  site  to  be  used  by  him  before 
it  could  be  turned  over  to  him.  This  all  shows  that  the 
contract  was  made  with  reference  to  necessary  delay  on  the 
part  of  the  United  States  occasioned  by  the  default  of 
other  contractors. 
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No  claim  for  damages  can  be  predicated  on  a  delay  so 
caused  unless  caused  by  the  fault  of  the  United  States. 
{The  Merchant  Loan  dk  Trust  Co.  v.  United  States,  40  Ct.  CL, 
117,  132.) 

There  is  nothing  in  this  record  to  show  that  the  United 
States  did  not  use  every  effort  to  compel  the  dredging  con- 
tractor to  complete  the  work  that  would  interfere  with  Mil- 
ler, unless  it  was  by  its  failure  to  forfeit  and  re-let  the  dredging 
contract  on  account  of  the  failure  of  the  dredging  contractor 
to  promptly  commence  and  prosecute  the  work.  It  does 
not  appear  that  the  work  would  have  been  expedited  by 
such  a  course. 

I  am  of  the  opinion  that  the  facts  do  not  show  any  breach 
of  the  contract  by  the  Government.  You  would  not  there- 
fore be  authorized  to  make  a  supplemental  contract  to  pay 
any  sum  in  excess  of  the  contract  price. 

In  the  case  of  the  North  American  Dredging  Company 
it  appears  from  the  contract  that  the  work  should  have  been 
completed  January  31,  1908.  It  was  not  finally  completed 
until  October  6,  1908.  It  is  found  that  a  delay  of  6  days 
of  this  period  was  due  to  imavoidable  causes.  That  the 
remainder  of  the  delay  of  243  days  is  chargeable  to  the  con- 
tractor in  completing  his  contract. 

On  August  20,  1907,  The  North  American  Dredging  Com- 
pany, party  of  the  first  part,  and  the  United  States,  party 
of  the  second  part,  entered  into  a  contract  by  which  it  was 
agreed  that*in  consideration  of  the  payments  to  be  made  as 
hereinafter  provided,  the  party  of  the  first  part  would,  in 
conformity  with  specification  known  as  No.  1545  and  the 
plans  referred  to  in  paragraph  24  thereof,  dredge  and  remove 
from  place  at  the  navy-yard,  Charleston,  S.  C,  565,000  cubic 
yards,  more  or  less,  of  material  and  the  pile  and  cofferdam 
and  the  appurtenances  now  across  the  entrance  of  the  dry 
dock. 

The  contract  provided  for  a  payment  of  14.9  cents  per 
cubic  yard  for  575,000  cubic  yards  of  it  and  13.9  cents  per 
cubic  yard  for  any  additional  dredging  over  the  575,000,  and 
60  cents  per  cubic  yard  for  any  additional  marl  dredging, 
and  $5,000  for  the  removal  of  the  cofferdam  and  appurte- 
nances. 
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The  specification  provides: 

"8.  Timeof  c(ymmencementofworJc. — ^The  contractor  shall 
commence  work  immediately  after  the  execution  of  the  con- 
tract and  continue  without  interruption,  unless  otherwise 
directed  by  the  United  States  by  its  officer  in  charge  of  the 
work  or  other  authorized  representative,  or  as  otherwise 
hereinafter  provided. 

*'9.  Time  of  completion, — ^The  entire  work  shall  be  com- 
pleted in  every  respect  and  particidar  by  January  31,  1908. 

"11.  Continuance  of  work  after  time. — It  is  mutually  under- 
stood and  a^ed  that  in  the  event  of  the  work  not  bein^  com- 
pleted withm  the  time  allowed  by  this  contract,  saiawork 
shall  continue  and  be  carried  on  according  to  all  the  provi- 
sions of  said  contract,  plans,  and  specification,  unless  other- 
wise at  any  time  directed  by  the  party  of  the  second  part, 
in  writing,  and  said  contract  shall  be  and  remain  in  full 
force  and  effect  during  the  continuance  and  until  the  com- 
pletion of  the  said  work,  unless  sooner  revoked  or  annulled 
according  to  its  terms:  Providedy  That  neither  an  extension 
of  the  time  beyond  the  date  fixed  for  the  completion  of  said 
work  nor  the  permitting  or  accepting  of  any  part  of  the 
work  after  said  date  shaU  be  deemed  to  be  a  waiver  by  the 
party  of  the  second  part  of  its  ridit  to  annul  or  terminate 
said  contract  for  abandonment  or  failure  to  complete  within 
the  time  specified  in  paragraph  9,  or  to  impose  and  deduct 
damages  as  hereinafter  proviaed. 

"12.  Damages  for  deuiy, — ^In  case  the  work  is  not  com- 
pleted within  the  time  specified  in  parsCTaph  9,  or  the  time 
allowed  by  the  Chief  or  the  Bureau  of  Yards  and  Docks 
under  paragraph  10  of  this  specification,  it  is  distinctly 
understood  ana  agreed  that  deductions  at  the  rato  of  S20  per 
day  may,  in  the  discretion  of  the  Chief  of  the  Bureau  of  Yards 
and  Docks,  be  made  from  the  contract  price  as  liquidated 
damages,  and  not  as  penalty,  for  each  and  every  cal^idar 
day  after  and  exclusive  of  the  dato  within  which  completion 
was  required,  up  to  and  including  the  date  of  completion 
and  acceptance  of  the  work,  said  sum  being  specifically 
agreed  upon  in  advance  as  the  measure  of  damage  to  the 
I&ted  States  by  reason  of  delay  in  the  completion  of  the 
work;  and  the  contractor  agrees  and  consents  Uiat  the  con- 
tract price,  reduced  by  the  aggregate  of  damages  so  deducted, 
shall  oe  accepted  in  ruU  satisfaction  for  all  work  done  imder 
the  contract. 
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You  state  that  there  is  S4,980  which  has  been  withheld 
under  the  contract  and  request  a  docision  whether,  in  view 
of  the  finding  of  the  board  that  inquired  into  Mr.  Miller's 
claim  and  the  provision  for  damages  in  the  contract,  you  are 
authorized  to  pay  any  part  of  this  claim. 

This  is  a  contract  for  a  public  utility  and  the  damages 
that  will  be  suffered  by  the  delay  are  uncertain  and  difficult, 
if  not  impossible,  of  definite  ascertainment  and  proof.  The 
contract  specifically  provides  that  the  deduction  of  $20  per 
day  shall  be  made  from  the  contract  price — 

''as  liquidated  damages  and  not  as  a  penaltv  for  each  and 
every  calendar  day  after  the  exclusion  of  the  date  within 
which  ccHupletion  was  required,  up  to  and  includii^  the  date 
of  completion." 

This  was  one  of  a  number  of  contracts  in  connection  with 
a  public  work  and  it  is  evident  that  time  was  of  the  essence 
of  the  contract  in  order  that  a  proper  sequence  might  be 
observed  in  doing  the  work  and  in  order  that  one  contractor 
might  not  interfere  with  the  other. 

The  sum  named  was  evidently  intended  as  compensation 
for  the  delay.  It  was  a  specified  sum  per  day,  and  has  every 
element  essential  to  show  that  it  was  intended  to  be  what 
the  parties  have  declared  it  to  be,  liquidated  damages  for 
the  delay. 

I  am  of  the  opinion  that  it  was  intended  by  the  parties  as 
an  agreed  measure  of  the  damages  to  the  United  States  that 
would  be  caused  by  the  delay.  It  should  therefore  be  en- 
forced as  such.  (See  Sun  Printing  and  Publishing  Co,  v. 
Moorey  183  U.  S.,  662;  United  States  v.  Beihlehem  Steel  Co,, 
205  U.  S.,  105;  EUicoWMaohvne  Co.  v.  United  States,  43  Ct.  CI., 
232;  Blodget  v.  Cohimbia  lAve  Stock  Co,,  164  Fed.  Rep.,  306; 
In  re  Van  Horn,  167  Fed.  Rep.,  1021;  Ouerin  v.  Staqf,  175 
Mass.,  595.) 

You  are  therefore  advised  that  you  should  deduct  liqui- 
dated damages  at  the  rate  of  S20  per  day,  agreed  upon,  for 
243  days,  or  $4,860. 

52888*— VOL  16—10 33 


Digitized  by  VjOOQ IC 


514  DECISIONS  OF  THE  COMPTROLLER. 

PATXSNTS  OF  DEPOSITS  OF  SNTBYMXN  AFTBB  TBANSFXB  BT 
SECEIVEBS  OF  PUBLIC  XOHEYS  TO  THB  TBSA8USY  ACCOUNT, 
"OUTSTAKBINO  LIABILITIES/' 

After  receivers  of  public  moneys  have  transferred  from  '*  their  accounts  of 
unearned  fees  and  unofficial  moneys/'  sums  deposited  by  individuals 
in  connection  with  their  homestead  entries  into  the  Treasury  account 
known  as  *' Outstanding  liabilities/'  the  amounts  standing  to  the  credit 
of  the  individual  depositors  in  said  account  can  not  be  applied  in  pay- 
ment of  an  amount  due  the  United  States,  in  accordance  with  the  pur- 
pose for  which  the  original  deposits  were  made,  without  the  statement 
of  accounts  and  issuance  of  warrants  to  the  depositors,  under  the  act 
of  March  2,  1907  (34  Stat.,  1245). 

Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  Febmaiy  9, 1910: 

By  your  reference  of  February  2,  1910,  I  am  in  receipt  of 
the  following  letter  from  the  Secretary  of  the  Interior  of 
January  31^  1910: 

*'0n  June  29,  1907,  a  number  of  items  were  transferred  bv 
S.  S.  Morton,  then  receiver  of  public  moneys  at  Oakland, 
Cal.,  from  his  account  of  unearned  fees  and  unofficial  moneys 
into  the  appropriation  account  in  the  Treasury  known  as 
** Outstanding  liabilities,"  under  the  act  of  March  2,  1907 
(34  Stat.,  1245).  Among  the  items  so  transferred  was  $8, 
deposited  by  James  H.  Carter  in  November,  1902,  as  fees  and 
commissions  on  final  proof  in  connection  with  his  homestead 
entiy. 

"There  is  no  evidence  that  Carter's  1902  proof  was  ever 
acted  upon  by  the  register  and  receiver  at  San  Francisco,  and 
said  proof  was  presumably  destroyed  in  the  San  Francisco 
fire  or  1 906.  Carter  has  made  duplicate  proof,  and  is  reported 
as  a  bona  fide  homestead  entryman  by  a  special  agent  of  the 
General  Ijand  Office  who  has  made  personal  examination  of 
the  entry  and  recommends  that  final  certificate  and  patent 
issue. 

"The  objects  of  the  act  of  March  2,  1907,  providing  for  the 
deposit  in  the  Treasury  of  moneys  that  had  been  carried  in 
receivers'  accounts  of  unearned  fees  and  unofficial  moneys 
for  five  years  or  more,  were,  first,  to  relieve  the  receivers  of 
accumulated  unclaimed  deposits  that  burdened  their  ac- 
counts; second,  to  obtain  greater  security  for  the  funds 
themselves.  Said  act  affected  the  custody  of  the  de{>osits, 
but  did  not  apparently  affect  the  nature  of  the  deposits  or 
their  availability  in  the  event  that  they  ought  to  be  applied 
to  the  specific  purpose  for  which  deposit  was  made.  The 
only  limitation  clearly  imposed  on  the  deposits  by  the  act 


Digitized  by  VjOOQ IC 


DEPOSITS  OF  ENTRYMEN.  515 

was  the  barrier  to  recovery  if  they  remained  unclaimed  in  the 
Treasury  for  five  years. 

"Inasmuch  as  the  money  is  now  in  the  Treasury,  I  invite 
your  opinion  on  the  question  whether  the  $8,  standing  to  the 
credit  of  James  11.  Carter  in  the  Treasury  account  of  ''Out- 
standing liabilities,"  can  be  applied  to  the  purpose  for  which 
the  deposit  was  originally  made,  by  transfer  in  the  Treasury 
to  the  credit  of  the  receiver  of  public  moneys  at  Oakland, 
Cal.,  on  account  of  fees  and  commissions  paid  on  Carter's 
entry,  upon  the  recommendation  of  the  Commissioner  of  the 
General  Land  Office,  or  whether,  in  order  to  apply  the  money 
as  intended  by  the  depositor,  it  will  be  necessary  for  the 
entryman  to  make  application  for  return  of  his  money  under 
section  4  of  the  act  of  March  2,  1907,  his  application  to  be 
approved  by  the  Oakland  district  land  officers  and  the  Com- 
missioner of  the  General  Land  Office,  the  same  to  be  then 
transmitted  to  the  Treasury,  and,'if  approved,  settlement  to 
be  made  with  the  claimant,  who  can  then  hand  the  money  to 
the  receiver  at  Oakland  that  it  may  find  its  way  back  in  regu- 
lar course  to  the  proper  fund  in  the  Treasury.  I  have  no 
objection  to  the  latter  method,  except  that  it  "is  exceedingly 
circuitous.  Please,  therefore,  advise  me  if  the  former  plan  is 
fre^  from  accounting  or  legal  objections  in  the  Treasury,  or 
if  any  other  expeditious  course  commends  itself  to  your 
approval." 

The  question  presented  is  whether  the  amount  standing  to 
the  credit  of  James  H.  Carter,  entryman,  in  the  account, 
supra,  can  be  applied  in  payment  of  an  amount  due  the 
United  States  in  accordance  with  the  purpose  for  which  the 
original  deposit  was  made  without  the  statement  of  an 
account  and  the  issuance  of  a  warrant  in  his  favor. 

I  know  of  no  other  satisfactory  means  of  getting  this  money 
out  of  the  Treasury  than  that  provided  by  the  act  itself, 
namely,  the  statement  of  an  account  and  the  issuing  of  a 
warrant  in  favor  of  the  person  to  whose  credit  the  money  has 
been  deposited. 

You  are  therefore  advised  that  the  above  procedure  should 
be  followed  in  this  case. 
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FXB8  OF  TDBLD  DXPUTT  MAB8HALS  FOR  SSBVICB  OF  WABSANT8 
OF  SSIZUSS  IN  BANXBUPTCY  CASES. 

Under  the  act  of  July  1,  1898  (30  Stat.,  544),  providiDg  that  marshals  shall 
receive  the  same  fees  in  bankruptcy  proceedings  as  they  are  entitled  to 
receive  for  the  same  or  similar  services  in  other  cases,  a  warrant  of 
seizure  in  bankruptcy,  a  proceeding  in  rem,  may  be  properly  regarded  as 
similar  to  the  service  of  an  attachment  in  rem  in  admimlty,  and  mar- 
shals are  entitled  to  the  fee  provided  by  section  829  of  the  Revised 
Statutes  for  service  of  an  attachment  in  admiralty  for  each  separate 
service  of  such  warrants  of  seizure  in  bankruptcy. 

A  field  deputy  marshal,  who  seizes  various  classes  of  personal  property  at 
the  same  time  and  place  under  a  warrant  of  seizure  in  bankruptcy,  is 
only  entitled  to  the  fee  for  one  service  of  such  warrant  and  not  for  as 
many  separate  services  as  there  are  separate  and  distinct  kinds  or  classes 
of  property. 

Deoislon  by  Comptroller  TracewtU,  February  9,  1910. 

A.  M.  Storer,  United  States  marshal,  northern  district  of 
Mississippi,  appealed  January  28,  1910,  from  the  action  of 
the  Auditor  for  the  State  and  other  Departments  in  the 
settlement  of  his  account  for  the  quarter  ended  December  31 , 
1908,  wherein  the  Auditor,  per  judicial  certificate  No.  2310, 
January  18,  1910,  disallowed  certain  fees  charged  in  the 
voucher  of  Field  Deputy  McMillan  in  connection  with  the 
service  of  a  so-called  '*writ  of  seizure." 

The  voucher  shows  that  the  deputy  chained  a  fee  of  $2 
seventeen  times,  or  a  total  of  $34,  for  serving  this  writ  of 
seizure,  or  special  warrant.  The  Auditor  allowed  for  two 
services  of  the  writ  at  $2  for  each  service,  or  a  total  of  $4,  and 
disallowed  the  remainder. 

The  writ  was  one  which  issued  out  of  the  United  States 
district  court  in  an  involuntary  bankruptcy  case,  after  the 
filing  of  the  petition  and  prior  to  the  appointment  of  the 
trustee,  and  commanded  the  marshal,  or  his  deputy,  to  seize 
all  the  estate,  real  and  personal,  of  the  bankrupt,  including 
all  deeds,  books  of  account,  and  papers,  and  'Ho  hold  and 
keep  the  same  safely  subject  to  the  further  orders  of  the 
court.'* 

The  deputy  served  the  writ  at  a  place  2  miles  east  of  Halley, 
Miss.,  on  December  14,  by  seizing  certain  property  found  at 
that  place,  which  property  is  listed  by  the  deputy  as  follows: 
60,000  barrel  staves,  12,000  barrel  staves,  6  mules,  2  horses. 
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5  road  wagons,  1  log  wagon,  1  buggy  and  harness,  25,000 
spoke  bolts,  25,000  feet  saw  logs,  1  set  blacksmith  tools, 
1  sawmill  and  fixtures,  1  stave  mill  and  fixtures,  household 
furniture,  1  set  ofiice  furniture,  1  saddle,  10  sets  wagon 
harness. 

The  deputy  claims  that  in  seizing  the  above  property,  as 
described  and  classified  by  him,  he  served  the  writ  sixteen 
different  times.  He  also  claims  to  have  made  another  sepa- 
rate service  of  the  writ  two  days  later,  December  16,  at 
Marks,  Miss.,  by  seising  four  mules.  There  is  nothing  in 
evidence  to  diow  by  what  process  of  reasoning  the  deputy 
arrived  at  the  conclusion  that  he  served  the  writ  exactly  six- 
teen times  on  tiie  14th.  The  account  shows  that  the  prop- 
erty was  seisEed  at  the  same  time  and  place. 

This  writ,  or  warrant  of  seizure,  appears  to  have  been 
issued  in  ccmformity  to  the  bankruptcy  act  of  July  1,  1898 
(30  Stat.,  544,  565),  which  provides  that  under  certain  con- 
ditions the  judge  may,  in  involuntary  proceedings,  ''issue  a 
warrant  to  the  marshal  to  seize  and  hold''  the  property  of 
the  alleged  bankrupt  subject  to  further  orders.  Paragraph 
52  of  this  act  (p.  559)  provides  that  marshals  shall  receive 
for  their  services  in  bankruptcy  cases — 

"  *  ♦  *  the  same  fees,  and  account  for  them  in  the 
same  way,  as  the^  are  entitled  to  receive  for  the  performance 
of  tiie  same  or  similar  services  in  other  cases  in  accordance 
with  the  laws  now  in  force,  or  such  as  may  be  hereafter 
enacted,  fixing  the  compensation  of  marshals. 

Section  829,  Revised  Statutes,  known  as  the  marshals'  fee 
bill,  does  not  in  express  terms  prescribe  a  fee  for  serving  a 
warrant  of  seizure  in  bankruptcy.  That  section  provides 
(par.  1)  a  fee  of  $2  for  the  service  of  warrants  and  attach- 
ments generally  ''for  each  person  on  whom  service  is  made," 
and  a  like  fee  of  $2  (par.  13)  for  serving  '^  an  attachment  in 
rem  or  a  libel  in  admiralty."  Provision  is  also  made  (par.  6) 
for  the  service  of  writs  of  execution,  ov  final  process. 

The  warrant  of  seizure  in  bankruptcy  is  not,  strictly 
speaking,  a  warrant  or  attachment  served  on  a  person; 
neither  is  it  final  process.  A  proceeding  in  involuntary 
bankruptcy  is  a  'proceeding  in  rem,  and  contemplates  the  col- 
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lection  and  distribution  of  the  estate  of  the  bankrupt.     (In 
re  Benedict,  140  Fed.  Rep.,  55,  59.) 

The  provision  in  the  marshall's  fee  bill  for  serving  "an 
attachment  in  rem  or  a  libel  in  admiralty"  is  understood  to 
refer  particularly  to  process  in  admiralty  cases..  The  prac- 
tice long  since  adopted  by  the  accounting  officers  is,  however, 
to  allow  fees  for  the  service  of  ordinary  attachments  in  rem, 
or  warrants  against  particular  property,  such  as  chattels  and 
merchandise,  in  practically  the  same  manner  as  in  admiralty, 
when  the  writs  are  not  final  process.  In  such  cases  it  is  cus- 
tomary to  allow  a  fee  of  $2  for  the  service  of  such  a  warrant 
of  seizure  (sometimes  called  a  warrant  ''of  arrest'^),  although 
the  warrant  is  served  upon  the  property  or  thing  itself,  by 
taking  it  into  possession,  and  not  upon  any  person. 

It  will  be  seen  from  the  provisions  of  the  bankruptcy  act, 
as  quoted  above,  that  the  marshal  is  entitled  to  the  same 
fees  in  bankruptcy  cases  as  are  allowable  to  him  under  the 
fee  bill  for  the  same  or  similar  services,  and  I  think  that  the 
service  of  a  warrant  of  seizure  in  bankruptcy,  a  proceeding 
in  rem,  may  be  properly  regarded  as  similar  to  the  service  of 
an  attachment  in  rem  in  admiralty,  or  a  warrant  in  other 
cases  for  the  seizure  of  chattels  and  merchandise,  and  follow- 
ing the  practice  to  which  I  have  referred  I  am  of  opinion  that 
the  deputy  in  the  case  now  under  consideration  is  entitled 
to  a  fee  of  $2  (or  his  proportionate  share  of  three-fourths" 
thereof)  for  each  separate  service  of  the  warrant  of  seizure 
in  bankruptcy.  I  do  not  think,  however,  that  the  deputy  is 
entitled  to  a  separate  fee  of  $2  for  each  article  seized  or  for 
each  particular  kind  of  property  irrespective  of  when  or 
where  the  property  was  seized.  The  proposition  to  allow  a 
fee  for  each  article  or  kind  of  article  is  absurd  on  its  face,  and 
in  the  present  case  might  give  rise  to  fees  large  enough  to 
dissipate  the  entire  estate.  The  courts  have  held  that  the 
administration  of  the  bankruptcy  law  should  be  with  regard 
to  conserving  the  property  for  the  benefit  of  the  creditors, 
and  not  for  the  purpose  of  multiplying  fees.  However,  the 
fees  to  which  the  deputy  is  entitled  depend  upon  the  proper 
construction  by  the  accounting  officers  of  section  829,  Re- 
vised Statutes,  in  similar  cases,  and  not  upon  costs  taxed  by 
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the  court,  as  the  marshal  seems  to  think.     (15  Comp.  Dec., 
410,  411.) 

I  conclude,  therefore,  that  the  deputy  in  this  case  served 
the  writ  of  seizure  on  two  occasions  only,  to  wit,  on  December 
14,  at  a  place  2  miles  east  of  Halley,  Miss.,  and  on  December 
16,  at  Marks,  Miss.,  and  is  entitled  to  fees  at  the  rate  of  $2 
for  each  of  the  two  services.  In  this  I  fully  concur  with  the 
Auditor,  and  seeing  no  error  in  the  settlement  made  by  him 
as  to  the  fees  in  question,  the  same  will  stand  affirmed. 


XMPLOTIKSNT  OF  A  FIELD  FOBCB  IN  THE  DISTBICT  OF  COLtTXBIA 
nr  THE  ADXINI8TEATI0K  OF  THE  ACT  OF  CONGRESS  FOB  THE 
CARE  AND  PBOTBCnON  OF  INDIAN  TDIBEB  LANDS. 

If  it  is  neceaaary,  in  the  adminifitratioQ  of  the  act  of  March  3, 1909  (35  Stat., 
783),  for  the  care  and  protection  of  Indian  timber  lands,  to  appoint  a 
chief  forester  or  supervisor  and  a  clerical  force  to  be  located  in  the 
District  of  Columbia,  said  district  may  be  considered  a  field,  and  the 
chief  forester  or  supervisor  and  field  force  may  be  maintained  therein 
from  the  special  appropriation  contained  in  said  act  of  March  3,  1909, 
mpra,  provided  they  are  engaged  in  different  work  from  that  of  the 
regular  executive  force  of  the  Interior  Department  and  are  not  intended 
to  merely  supplement  such  r^ular  force. 

ComptroUer  Tracewell  to  the  Secretary  of  the  Interior,  February  10,  1910: 

I  am  in  receipt  of  your  letter  of  the  4th  instant  in  which 
you  request  that  I  reconsider  a  decision  rendered  by  this 
office  on  August  14, 1909,  wherein  it  was  held  that  in  the 
absence  of  a  showing  that  it  would  be  impossible  to  execute 
.the  act  of  March  3,  1909  (35  Stat.,  783),  without  creating 
the  position  of  Chief  Forester  or  Supervisor,  and  locating  him 
in  the  department  here  in  Washington^  the  act  of  August  5, 
1882  (22  Stat.,  255),  is  not  suspended  or  repealed  by  said 
act  of  March  3,  1909,  and  should  therefore  govern,  and  that 
you  are  without  authority  to  create  such  a  position  and 
locate  the  person  filling  the  same  in  the  department  and  pay 
him  out  of  the  $100,000  ai^ropriated  to  carry  into  effect 
the  said  last-mentioned  act. 
You  now  say: 

*'On  August   14,   1909,   the  Actmg  Comptroller,  L.   P. 
Mitchell,  rendered  a  decision  on  the  question  of  the  use  of 
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the  fund  for  the  care  and  protection  of  Indian  timber  lands 
carried  by  the  Indian  appropriation  act  approved  March  3, 
1909  (35  Stat.,  783),  in  which  the  following  occurs: 

"'Therefore,  if  it  shall  be  found  as  a  fact  that  the  act  of 
1909  is  impossible  of  execution  without  locating  a  supervi- 
sor of  the  work  at  Washington,  then  and  in  that  event  the 
two  acts  would  be  irreconcUable  and  the  earlier  must  give 
way  to  the  latter.  There  is  nothing,  however,  in  the  papers 
showing  that  the  Secretary  of  the  Interior  has  found  and 
certified  to  that  impossibility  and  in  the  absence  of  that 
evidence  I  am  constrained  to  nold  that  there  is  no  authority 
in  law  to  create  the  position  of  Chief  Forester  or  Supervisor, 
locate  him  in  the  department,  and  pay  him  from  the  $100,000 
mentioned.' 

''The  Commissioner  of  Indian  Affairs  is  perfecting  an 
organization  for  carrying  out  the  purposes  of  the  act  so 
that  the  timber  interests  of  the  Indians  may  be  fully  pro- 
tected; but  a  study  of  the  problem  has  convinced  him,  and  I 
agree  with  him,  that  a  trained  and  experienced  man  connected 
with  this  work  must  so  frequently  confer  with  the  officials 
of  the  department  as  to  make  it  impracticable  to  conduct 
the  business  unless  such  a  man  shall  be  located  in  this 
city.  It  is  true  that  he  would  necessarily  spend  a  part  of 
his  time  in  the  field,  but  for  many  phases  of  the  adminis- 
trative problem  it  would  be  essential  that  he  be  available 
for  frequent  conferences  in  Washington. 

"As  a  result  of  his  study  of  the  question  the  Commissioner 
of  Indian  Affairs  has  come  to  the  conclusion  that  the  purposes 
of  the  act  of  Congress  can  not  be  fulfilled  unless  a  specially 
trained  representative  of  the  forest  force  shall  be  located 
in  this  city,  and,  on  the  strength  of  the  certificate  of  the 
Commissioner  of  Indian  Affairs,  I  certify  that  unless  it  be 
possible  to  appoint  such  an  official  whose  headquarters 
shall  be  in  Washington,  and  the  employment  of  a  sufficient 
staff  to  assist  him,  it  will  be  impossible  to  meet  the  purposes 
of  Congas  in  the  legislation  mentioned. 

"I  will  be  pleased  to  have  you  reconsider  the  question 
and  advise  me  whether,  in  the  light  of  these  facts,  the 
office  of  Chief  Indian  Forester  can  be  created,  and  a  sufficient 
staff  of  clerks  employed,  the  headquarters  to  be  in  the 
Indian  Office,  and  the  expense  paid  from  the  appropriation, 
'Care  and  protection  of  Indian  timber  lands,  1909-10.' " 

The  act  under  which  you  propose  to  create  the  position 
of  forester  and  a  staff  of  clerks  sufficient  to  effect  the  purpose 
thereof,  their  headquarters  to  be  in  the  Indian  Office  here 
in  Washington  and  their  salaries  and  expenses  paid  from 
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the  appropriation  ''Care  and  protection  of  Indian  timber 
lands,  190^10/'  reads: 

"To  enable  the  Commissioner  of  Indian  Affairs,  under 
the  direction  of  the  Secretary  of  the  Interior,  to  make 
investigations  on  Indian  reservations  and  take  measures 
for  the  purpose  of  preserving  living  and  growing  timber, 
and  removing  dead  timber,  standing  or  fallen;  to  advise  the 
Indians  as  U>  the  proper  care  of  forests,  and  to  conduct 
such  timber  operations  and  sales  of  timber  as  may  be  deemed 
advisable  and  provided  for  by  law,  one  hundred  thousand 
dollars,  of  which  ten  thousand  dollars  shall  be  immediately 
available:  Provided^  That  this  section  shall  not  apply  to  the 
Menominee  Indian  Reservation  in  Wisconsin." 

On  a  review  of  the  decision  sought  to  be  reconsidered,  I 
am  satisfied  that  the  law  was  correctly  announced  in  the 
part  of  such  decision  as  is  set  out  in  your  letter,  supra. 
This  decision,  however,  was  predicated  upon  the  idea  that 
you  were  seeking  to  employ  the  forester  and  clerks  men- 
tioned by  you  to  effectuate  the  purposes  of  the  act  in  and 
as  a  part  of  the  executive  Department  of  the  Interior,  located 
here  at  the  seat  of  government.  If  such  were  tine  fact,  such 
employment  would  be  clearly  antagonistic  to  both  the  letter 
and  spirit  of  the  act  of  August  5,  1882  (22  Stat,  255),  which 
reads: 

"No  civil  officer,  clerk,  *  *  *  or  other  employee 
shall  hereafter  be  employed  at  the  seat  of  government  m  any 
executive  department  or  subordinate  bureau  or  office  thereof 
or  be  paid  from  any  appropriation  made  for  contingent 
expenses,  or  for  any  specific  or  general  purpose  unless  such 
emplovment  is  auth(»i2ed  and  payment  therefor  specifically 
provided  in  the  law  granting  the  appropriation,  and  then 
only  for  services  actuSly  rendered  in  connection  with  and 
for  the  purposes  of  the  appropriation  from  which  payment 
is  made,  and  at  a  rate  of  compensation  usual  and  proper 
for  such  services.    *    *    ♦" 

If,  however,  yx>n  were  directed  by  the  said  act  of  March  3, 
1909,  supra,  to  accomplish  certain  results,  which  results 
could  only  be  accomplished  by  using  the  appropriation 
therein  made  to  increase  the  executive  force  of  the  Interior 
Department  here  in  Washington,  these  two  acts  would  be 
clearly  so  antagonistic  that  both  could  not  stand  and  the 
former  act  would  have  to  give  way  to  the  latter.     The  latter 
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would  by  clear  implication  repeal  or  suspend  the  former. 
One  Congress  can  not  by  law  preclude  a  succeeding  Congress 
from  working  its  will. 

The  act  of  August  5,  1882,  supra,  is  a  wise  and  salutary 
law;  irreconcilable  conflicts  between  its  provisions  and  those 
of  later  acts  should  not  be  hastily  arrived  at.  I  am  con- 
strained to  believe  that  there  is  no  substantial  conflict 
between  the  two  acts  and  do  not  understand  you  to  insist 
in  your  letter,  supra,  that  it  is  absolutely  necessary  for  you 
to  increase  or  supplement  your  executive  force  here  in 
Washington,  and  it  is  against  such  acts  that  the  act  of 
1882,  supra,  is  aimed,  in  order  to  accomplish  the  end  sought 
by  the  act  of  March  3,  1909;  but  you  do  insist  that  in  order 
to  accomplish  such  purposes  it  is  necessary  to  employ  such 
forester  and  clerks  as  a  field  force,  and  locate  them  for 
purposes  of  information  and  conference  here  at  the  seat  of 
government,  and  to  have  them  placed  in  rooms  in  the  Inte- 
rior Department.  You  could  not  rent  rooms  in  Washing- 
ton, D.  C,  for  such  purposes  because  of  the  provisions  of  an- 
other law  of  Congress,  unnecessary  herein  to  set  out,  which 
forbids  the  same  without  specific  authority  therefor.  The 
act  of  August  5,  1882,  supra,  forbids  the  employment  in 
the  executive  department  here  in  Washington  of  any  oflBlcer, 
clerk,  or  other  employee,  or  their  payment  from  any  con- 
tingent or  other  appropriation,  unless  their  employment  Ls 
therein  specifically  provided,  but  it  does  not  forbid,  nor 
does  any  other  law  of  which  I  have  any  knowledge  forbid, 
making  a  field  out  of  the  District  of  Columbia  wherein  to 
place  a  field  force. 

If,  in  the  administration  of  the  act  of  March  3,  1909,  it  is 
necessary  for  you  to  employ  a  field  force,  and  I  am  of  the 
opinion  that  it  was  such  a  force  and  only  such  a  force  that  is 
contemplated  by  the  act,  I  see  no  legal  objection  to  your 
stationing  such  part  of  such  force  as  is  necessary  here  in  the 
District  of  Columbia,  and  making  a  field  thereof.  I  mean 
by  a  field  force  a  force  to  do  different  work  from  that  which 
is  contemplated  by  Congress  when  it  appropriates  for  your 
regular  executive  force,  and  not  a  force  to  do  the  same  work 
or  otherwise  supplement  the  same.     Such  field  force  should 
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be  supported  not  by  the  appropriation  made  for  your  regular 
office  force  but  by  the  special  appropriation  of  S100,000, 
in  just  the  same  manner  as  if  it  were  located  in  the  most 
remote  part  of  the  country.  With  the  above  limitations  you 
are  authorized,  in  my  judgment,  to  maintain  a  field  force 
here  in  Washington,  but  if  you  can  not  operate  the  force 
under  the  above  limitations,  I  suggest  that  you  obtain  con- 
gressional sanction  to  increase  your  regular  executive  force, 
according  to  your  needs. 


0OMPBK8ATION  OF  A  PILOT  IN  A  FOBEIOH  COUNTBT  FOB 
LANDING  SHIPWBBCKED  AKXBICAN  SBAKXN  FBOX  PA88INO 
VX88EL8. 

A  pilot,  who  brings  to  land,  in  a  foreign  country  where  there  is  a  United 
States  consul,  shipwrecked  American  seamen  from  a  passing  vessel,  is 
only  entitled  to  the  compensation  provided  by  paragraph  290  of  the 
Consular  Regulations  promulgated  under  authority  of  section  1752  of 
the  Revised  Statutes,  and  there  is  no  legal  obligation  on  the  Government 
to  pay  such  pilot  a  problematical  amount  to  cover  what  he  might 
possibly  have  earned  from  pilotage  during  the  time  he  was  engaged  in 
transporting  said  seamen. 

ComplroUer  TraceweU  to  fhe  Secretary  of  State,  February  18,  1910: 

I  am  in  receipt  of  your  letter  of  the  4th  instant  as  follows : 

*'  I  inclose  copy  of  a  dispatch  from  the  Consul  at  Hamilton, 
Bermuda,  in  regard  to  the  payment  to  be  made  to  Herbert 
W.  Hayward  for  taking  the  crew  of  the  wrecked  American 
schooner  Georgie  L.  Drake  from  the  steamer  Indrapura  and 
bringing  them  5  miles  to  the  shore. 

''ft  appears  that  Mr.  Hayward  is  a  pilot  and  that  he 
claims  tnat  in  consequence  of  bringing  tne  seamen  ashore 
he  lost  the  opportunity  of  earning  $100  by  going  to  an 
approaching  steamer  and  acting  as  pilot  thereof. 

I  should  be  pleased  to  receive  your  decision  as  to  what 
amount  is  due  Mr.  Hayward  for  his  services  to  the  American 
seamen." 

The  facts  in  this  case  as  presented  by  the  American  consu- 
lar agent  at  St.  George,  Bermuda,  in  a  letter  dated  the  6th 
ultimo,  to  the  American  consul  at  Hamilton,  Bermuda, 
appear  to  be  as  follows: 

''Pilot  Hayward  states  that  on  the  2d  instant  at  daylight 
he  sighted  a  steamer  and  immediately  started  in  his"  open 
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row  boat  with  a  crew  of  six  men  and  after  a  row  of  5  miles 
arrived  alongside.  The  captain  refused  to  take  a  pilot;  said 
he  only  wanted  to  land  a  shipwrecked  crew.  In  the  mean- 
while r  ilot  Hayward  sighted  another  steamer  approaching 
land,  and  being  anxious  to  catch  her  suggested  that  the  cap- 
tain proceed  nearer  to  land  to  enable  him  to  land  the  crew, 
but  the  captain  refused  and  threatened  to  report  him  if  he 
refused  to  take  the  crew.  Pilot  Hayward  then  took  the  crew 
with  their  baggage  and  brought  them  to  land  after  another 
row  of  5  miles,  and  as  a  consequence  lost  the  pilotage  on 
the  incoming  steamer,  which  he  said  he  had  ascertained  to 
be  about  $100.  Pilot  Hayward  was  detained  some  time  in 
quarantine,  waiting  the  arrival  of  the  health  officer,  and 
afterwards  brought  the  crew  into  port  and  up  to  the  dock, 
thus  taking  him  considerable  distance  from  nis  station." 

Paragraph  290  of  the  Consular  Regulations  of  1896,  pro- 
mulgated by  the  President  imder  authority  of  section  1762, 
Revised  Statutes,  provides: 

"When  American  seamen,  whether  transported  from  a 
port  or  place  where  there  is  no  consular  officer  or  picked  up 
at  sea,  are  landed  at  a  consulate  of  the  United  States,  the 
consular  officer  is  authorized  to  pay  the  master  of  the  vessel 
in  which  they  are  transported  a  reasonable  compensation 
for  the  service,  not  exceeding  50  cents  per  day  for  each  sea- 
man, and  to  include  the  sione  in  his  account  for  relief  of  sea- 
men, forwarding  a  proper  voucher  therewith  and  furnishing 
satisfactory  explanations  as  to  the  case.  The  names  of  the 
seamen  and  the  names  of  the  vessels  to  which  they  last 
belonged  must  be  given,  and  also  the  number  of  days  occupied 
in  their  transportation." 

It  is  observed  that  these  American  seamen,  who  were 
picked  up  at  sea,  were  landed  at  a  port  in  a  foreign  country 
where  there  is  a  United  States  consular  officer.  They  were 
not  transported  from  a  fcwreign  port  or  place  where  there  is  no 
consular  officer  of  the  United  States  to  a  port  of  the  United 
States.  Therefore  this  case  is  not  one  in  which  the  Con^)- 
troUer  may  exercise  equitable  jurisdiction  under  section 
4579,  Revised  Statutes  (see  16  Comp.  Dec.,  103).  Neither 
is  the  consular  officer  in  this  case  possessed  of  authority  to 
pay  for  the  transportation  furnished  except  within  the  limi- 
tations prescribed  by  paragraph  290,  quoted  above. 

In  regard  to  the  claim  of  the  pilot  to  the  effect  that  by 
reason  of  his  transporting  these  American  seamen  he  thereby 
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lost  a  possible  opportunity  to  earn  a  sum  approximatiDg 
SlOO  for  pilotage  of  an  ''incoming  steamer/'  I  would  say 
that  I  do  not  think  a  claim  based  upon  such  a  contingency  is 
legally  enforceable ;  in  other  words  I  do  not  think  the  Govern- 
ment is  legally  obligated  to  pay  him  a  sum  of  money  equal  to 
or  approximating  what  he  stood  a  chance  to  earn  from  pilot- 
age but  did  not  earn  durii^  the  time  he  was  transporting 
these  seamen.  The  amount  he  might  have  earned  as  a 
pilot  during  this  time  had  he  not  transported  these  seamen  is 
apparently  entirely  problematical,  but  even  though  his 
earnings  in  that  respect  were  ascertainable,  I  do  not  think 
any  payment  on  account  thereof  could  be  properly  made  in 
view  of  the  provisions  of  paragraph  290,  supray  unless  the 
President  determines  that  such  payment  is  proper  as  a  result 
of  an  "unforeseen  emergency'*  arising  in  the  diplomatic  or 
consular  service  under  the  appropriation  act  of  March  2, 1909 
(35  Stat.,  676). 

In  the  absence  of  such  action  by  the  President  you  are 
respectfully  advised  that  I  am  of  opinion  that  the  facts  as 
presented  seem  to  bring  this  case  fairly  within  the  paragraph 
quoted  above,  and  that  the  proper  amount  due  and  payable 
to  Mr.  Hayward  for  the  transportation  of  the  seven  American 
seamen  is  such  sum  as  the  proper  consular  officer  deems 
reasonable,  not  to  exceed  50  cents  per  day  for  each  American 
seaman  actually  transported,  including  the  time  the  pilot 
was  detained  in  quarantine. 


PATXSVT    FOB    KATSBIALS    FTJBNI8HXD    IN    XXCXSS    OF 
AXOUIITS  APPBOZmATSLT  BSTIXATXD  IN  CONTBACTS. 

When  a  contract  provides  that  the  contractor  shall  furnish  all  new  dee 
(approximately  2,000),  necessary  for  the  reconstruction  and  repair  of 
a  certain  railroad  track  between  two  fixed  points,  for  which  such  con- 
tractor was  to  receiver  an  entire  consideration,  the  words  "approxi- 
mately 2,000  '*  amount  to  no  more  than  a  rough  estimate  of  the  probable 
number  considered  necessary  at  the  time  of  making  the  contract,  and, 
in  the  absence  of  fraud,  are  not  controlling  or  binding  upon  the  parties, 
and  the  contractor  is  not  entitled  to  payment  for  ties  furnished  in 
completing  the  weak  in  excess  of  the  approximated  number. 
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A  provision  in  the  specifications  made  a  part  of  such  a  contract,  that  "the 
contractor  shall  furnish  all  materials,  labor,  etc.,  necessary  to  com- 
plete the  work  according  to  the  true  intent  and  meaning  of  the  draw- 
ings and  specifications,  of  which  intent  and  meaning  the  officer  in 
charge  shall  be  the  interpreter,"  means  that  when  such  officer  decides 
that  a  certain  number  of  ties,  in  excess  of  the  approximated  number, 
are  neceesary,  it  is  the  duty  of  the  contractor  to  fiumish  the  same;  and 
such  additional  new  ties  can  not  be  furnished  at  the  expense  of  the 
Government. 

Paragraph  657  of  the  Army  Regulations,  1905,  can  not  have  the  effect  of 
depriving  the  accounting  officers  of  the  Treasury  of  their  jurisdiction 
to  audit,  examine  and  pass  upon  the  legality  of  expenditures  made  by 
an  officer  in  obedience  to  the  order  of  his  superior  officer. 

Bedsion  by  Assistant  Comptroller  Mitchell,  February  18, 1910: 

By  settlement  No.  4710,  dated  October  22,  1908,  the 
Auditor  for  the  War  Department  disallowed  in  the  disburs- 
ing accoimts  of  Capt.  Ernest  R.  Tilton,  quartermaster,  U.  S. 
Army,  the  sum  of  $503.80,  being  the  amoimt  paid  by  Captain 
Tilton  to  Sam  P.  White,  contractor,  for  458  ties,  at  $1.10 
each,  which  ties  were  used  in  the  reconstruction  and  repair 
of  a  railroad  track  at  Fort  Monroe,  Va.,  which  Mr.  White 
was  doing  under  his  contract  with  Captain  Tilton  dated  Sep- 
tember 3,  1907.  The  Auditor  disallowed  said  amount  be- 
cause under  the  provisions  of  the  contract  the  contractor 
was  required  to  furnish  aU  ties  necessary  for  the  recon- 
struction of  the  road  in  which  they  were  used. 

On  appeal  to  this  office  December  19,  1908,  it  was  held  in 
the  decision  rendered  May  3,  1909  (15  Comp.  Dec.,  683), 
quoting  from  the  syllabus,  that: 

"Where  a  contract  for  the  reconstruction  of  a  railroad 
track  provides  that  the  contractor  shall  'furnish  all  new 
ties  necessary  to  replace  those  unfit  for  further  service 
(approximately  2^000) '  for  a  lump  sum,  such  approximation 
of  quantity  is  not  to  be  construed  as  a  warranty  that  the 
actual  quantity  would  not  exceed  the  amount  named,  but 
merely  as  an  estimate  of  the  probable  amount;  and  the  pay- 
ment to^  the  contractor  of  an  additional  sum  over  the  con- 
tract price  for  new  ties  necessary  to  replace  those  unfit  for 
service  in  excess  of  said  estimate  is  unauthorized." 

Captain  Tilton,  by  Hon.  John  S.  Wise,  his  counsel,  asks  a 
reconsideration  of  the  above  decision  of  May  3,  1909,  for  the 
following  reasons: 
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1.  That  under  paragraph  3  of  the  specifications  which  are 
made  a  part  of  the  contract,  viz,  "  the  contractor  shall  fur- 
nish all  materials,  labor,  etc.,  necessary  to  complete  the 
work  according  to  the  true  intent  and  meaning  of  the  draw- 
ing and  these  specifications,  of  which  intent  and  meaning  the 
officer  in  chaise  shall  be  the  interpreter,"  the  accounting 
officers  are  bound  by  the  decision  of  the  officer  in  charge  of 
the  work  to  the  effect  that  imder  said  provision  the  con- 
tractor was  only  required  to  furnish  new  ties  to  the  number 
of  2,000,  with  slight  variations. 

2.  That  if  anything  should  be  disallowed  in  the  account 
of  appellant  because  of  his  purchase  of  600  new  ties,  the 
amount  disallowed  should  be  $6^0  which  he  paid  for  600 
new  ties  instead  of  S503.80,  the  cost  of  458  of  the  600  ties 
which  were  used  by  the  contractor. 

3.  The  appellant  can  not  be  held  accountable  to  the 
United  States  for  either  $660  or  $503.80,  because,  as  is 
alleged,  the  expenditure  was  made  by  appellant  in  obedience 
to  the  order  of  his  superior  officer,  the  Quartermaster- 
General  of  the  Army,  and  an  army  regulation  which  pro- 
vides: 

''An  officer  will  have  credit  for  the  expenditure  of  money 
made  in  obedience  to  the  order  of  his  commanding  officer. 
Every  order  issued  by  any  military  authority  which  may 
cause  an  expenditure  of  money  in  a  staff  department  will  be 
given  in  writing;  one  copy  thereof  will  be  forwarded  by  the 
officer  receiving  it  to  the  head  of  his  department,  and  the 
other  will  be  filed  by  the  disbursing  officer  with  his  voucher 
for  the  disbursement.  If  the  expenditure  be  disallowed,  it 
will  be  charged  to  the  officer  who  ordered  it." 

is  cited  in  support  of  this  contention. 

The  objections  will  be  considered  in  the  order  stated  by 
counsel. 

By  paragraph  3  of  the  specifications  ''the  contractor  shall 
furnish  all  materials,  labor,  etc.,  necessary  to  complete  the 
work  according  to  the  true  intent  and  meaning  of  the  drawing 
and  these  specifications,  of  which  intent  and  meaning  the 
officer  in  charge  shall  be  the  interpreter,"  which  means  that 
whatever  materials,  labor,  etc.,  were  necessary  to  complete 
the  work  according  to  the  true  intent  and  meaning  of  the 
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drawing  and  specifications,  of  which  intent  and  meaning  the 
officer  in  chaj:ge  was  to  be  the  interpreter,  it  follows  that 
when  the  officer  interpreted  the  drawing  and  specifications 
and  decided  that  2,158  new  ties  were  not  sufficient  and  that 
458  additional  new  ties  were  necessary,  then  by  the  express 
provision  of  said  paragraph  the  contractor  was  bound  to  fumish 
said  additional  number  of  new  ties,  and  he  was  not  justified 
by  said  paragraph  in  calUng  on  the  officer  in  chaige  to  fur- 
nish said  additional  new  ties  at  the  expense  of  the  Grovem- 
ment. 

The  second  objection  is  that  if  the  decision  of  May  3,  1909, 
supra,  is  sound  the  appellant  should  have  been  disallowed 
credit  for  $660,  the  cost  of  600  new  ties,  instead  of  S503.80, 
the  cost  of  458  new  ties,  which  were  used  by  the  contractor. 
It  is  a  sufficient  answer  to  this  objection  to  say  that  if  by 
said  decision  the  appellant  was  allowed  credit  for  a  larger 
amount  than  he  was  entitled  to,  he  was  not  injured  thereby 
and  has  no  cause  to  complain.  On  this  point,  however,  I 
am  of  the  opinion  the  decision  was  correct  for  the  reasons 
therein  stated. 

The  third  objection  is  that  the  appellant  can  not  be  held 
accountable  to  the  United  States  for  either  $660  or  $503.80, 
because  it  is  claimed  the  expenditure  in  question  was  made 
by  the  appeUant  in  obedience  to  the  order  of  his  superior 
officer,  the  Quartermaster-General  of  the  Army,  and  the 
Army  Regulation,  ^uj^ra,  is  cited  in  support  of  this  contention. 

Section  8,  act  of  July  31,  1894  (28  Stat.,  208),  provides: 

**  Disbursing  officers,  or  the  head  of  any  executive  depart- 
ment, or  other  establishment  not  under  any  of  the  executive 
departments,  may  apply  for  and  the  Comptroller  of  the  Treas- 
ury shall  render  his  aecision  upon  any  question  involving 
a  payment  to  be  made  by  them  or  under  them,  which  de- 
cision, when  rendered,  shall  govern  the  Auditor  and  the 
Comptroller  of  the  Treasury  m  passing  upon  the  account 
containing  said  disbursement. " 

If  before  he  purchased  the  458  new  ties  the  appellant  had 
submitted  the  facts  and  applied  to  the  Comptroller  of  the 
Treasury  for  a  decision,  the  Comptroller  under  said  act  of 
July  31,  1894,  would  have  rendered  a  decision  as  to  whether 
the  appellant  was  authorized  under  the  contract  to  purchase 
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said  ties  at  the  expense  of  the  Grovemment,  and  if  such  de- 
cision had  been  to  the  effect  that  such  an  expenditure  was 
authorized  it  would  hare  governed  the  Auditor  and  the 
Comptroller  in  passing  upon  appellant's  accounts  containing 
said  disbursement.  In  such  case  the  decision  by  the  Comp- 
troller would  have  afforded  the  appellant  complete  protec- 
tion. 

If  the  Quartermaster-General  had  ordered  the  appellant 
to  purchase  said  ties  (which  is  not  conceded),  such  an  order 
would  afford  the  appellant  no  protection  against  a  disallow- 
ance of  credit  for  the  amount  so  expended  if  in  the  judgment 
of  the  accounting  officers  the  expenditure  was  unauthorized 
by  law.  The  regulation  cited  was  not  designed  and  can  not 
have  the  effect  of  depriving  the  accounting  officers  of  the 
Treasury  of  the  jurisdiction  conferred  upon  them  by  the 
statutes,  viz,  the  right  and  duty  of  examining,  auditing,  and 
passing  upon  the  legality  of  expenditures.  (See  16  Op.  Att. 
Gen.,  494.) 

Going  to  the  merits  of  the  case  we  find  that  the  contract 
provided: 

''Article  1.  That  the  said  Sam  P.  White,  party  of  the 
second  part,  shall  at  his  own  risk  and  expense  furnish  all  the 
labor  and  material  necessary  and  to  fully  complete  the  work 
of  making  repairs  and  alterations  to  the  railroad  at  Fort 
Monroe,  Va.,  m  accordance  with  the  plans  and  specifications 
hereto  attached  and  made  part  of  tnis  contract  as  fully  as 
if  drawn  and  written  hereon." 

The  consideration  specified  in  the  contract  to  be  paid  for 
**all  the  labor  and  material  necessary  and  to  fully  complete 
the  work  of  making  repairs  and  alterations  to  the  (said) 
raQroad"  is  $28,489. 

The  specifications,  under  the  head  of  ''General  description 
and  special  conditions,"  provided: 

''24.  It  is  proposed  to  reconstruct  the  government  rail- 
road upon  reservation  at  Fort  Monroe,  Va.,  from  Chesapeake 
and  Onio  switch  comiection  on  Mill  Creek  road  to  Battery 
Ruggles  on  beach  of  Chesapeake  Bay.  (See  map.)  And  to 
extend  the  railroad  to  the  northern  limits  of  the  present  mil- 
itary reservation. 
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'30.  Under  paragraph  25  (d)  the  contractor  to  furnish  all 
labor  and  material  necessary  to  construct  roadbed  and  track, 
from  Chesapeake  and  Ohio  switch  on  Mill  Creek  road  to  Bat- 
tery Rugeles  (approximately  11,000  feet,  including  all  sid- 
ing); to  do  all  cutting,  filling,  and  gradins  to  conform  to 
location  of  track  as  shown  on  map  herewith,  to  furnish  all 
new  ties  necessary  to  replace  those  unfit  for  further  service 
(approximately  2,000)." 

By  said  contract  the  contractor,  Sam  P,  White,  obligated 
himself  to  furnish  all  the  labor  and  material  necessary  and 
to  fully  complete  the  work  of  making  repairs  and  alterations 
to  the  said  railroad  in  accordance  with  the  said  plans  and 
specifications,  and  for  which  the  United  States  obligated 
itself  to  pay  him  S28,489. 

The  contractor  should  not  be  called  upon  to  do  more  than 
to  perform  his  contract  fairly  construed,  nor  should  the 
United  States  be  required  to  pay  to  him  the  entire  consider- 
ation of  $28,489  unless  he  furnished  all  the  labor  and  material 
and  completed  the  work  called  for  by  his  contract  fairly  con- 
strued. Both  parties  should  do  what  they  agreed  to  do,  and 
neither  should  be  required  to  do  more.  By  paragraph  30 
of  the  specifications  the  contractor  agreed  ''to  furnish  all 
labor  and  material  necessary  to  construct  a  roadbed  and 
track  from  Chesapeake  and  Ohio  switch  on  Mill  Creek  road 
to  Battery  Ruggles  (approximately  11,000  feet,  including  all 
siding)."  He  did  not  agree  to  construct  a  roadbed  and 
track  from  Chesapeake  and  Ohio  switch  on  Mill  Creek  road 
to  Battery  Ruggles  at  so  much  per  foot,  but  the  considera- 
tion he  was  to  receive  therefor  is  a  part  of  the  lump  sum  of 
$28,489  for  the  work  called  for  by  the  contract.  When  the 
parties  inserted  the  above  provision  in  their  contract  and 
described  the  roadbed  and  track  as  extending  "from  Chesa- 
peake and  Ohio  switch  on  Mill  Creek  road  to  Battery 
Ruggles  (approximately  11,000  feet,  including  all  siding)," 
both  the  starting  point  and  the  ending  point  were  visible 
to  them  and  they  knew  that  the  roadbed  and  track  was 
to  extend  from  one  point  to  the  other  regardless  of  whether 
the  distance  was  11,000  feet  or  not.  It  is  easy  to  err  in 
making  measurements,  but  the  location  of  the  starting 
point,  viz,  "Chesapeake  and  Ohio  switch  on  Mill  Creek 
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road,"  and  the  ending  point,  viz,  ''Battery  Ruggles,"  were 
both  visible  ,and  was  a  matter  about  which  neither  party 
could  be  mistaken,  and  on  that  account  they  and  not  the 
words  ''approximately  11,000  feet''  would  control,  and  if 
the  parties  acted  in  good  faith  and  the  distance  afterwards 
turned  out  to  be  16,000  feet  the  contractor  would  be  required 
to  build  the  road  between  said  points,  and  if  the  distance 
had  turned  out  to  be  but  6,000  feet  the  Government,  when 
it  came  to  paying  the  consideration,  could  not  complain. 
In  the  one  case  the  contractor  did  no  more  than  he  agreed 
to  do  and  in  the  other  case  the  Government  got  all  it  con- 
tracted for. 

The  same  principle  is  applicable  to  the  provision  in  said 
paragraph  of  the  specifications,  viz,  "to  furnish  all  new  ties 
necessary  to  replace  those  unfit  for  further  service  (ap- 
proximately 2,000)." 

The  subject-matter  about  which  the  parties  contracted 
was  an  entire  work  for  an  entire  consideration,  and  neither 
of  the  parties  could  have  contemplated  that  the  Govern- 
ment was  to  furnish  any  of  the  new  ties  necessary  to  replace 
those  imfit  for  further  service,  but  on  the  contrary  the  con- 
tractor was  to  furnish  all  new  ties  necessary  to  replace  those 
unfit  for  further  service  and  the  words  "approximately 
2,000"  amounted  to  no  more  than  a  rough  estimate  of  the 
probable  number  that  it  was  supposed  at  the  time  of  making 
the  contract  would  be  necessary,  and  in  the  absence  of  fraud 
was  not  controlling  or  binding  on  either  party,  and  whether 
the  number  of  new  ties  necessary  to  replace  those  unfit  for 
further  service,  which  was  the  substantial  engagement,  was 
2,000  or  3,000,  or  only  1,000,  the  contractor  agreed  to  fur- 
nish them  as  a  part  of  the  entire  work  he  agreed  to  do,  and 
on  the  other  hand  whether  the  number  of  new  ties  necessary 
to  replace  those  unfit  for  further  service  was  2,000,  3,000, 
or  only  1,000  would  not  increase  or  lessen  the  entire  con- 
sideration of  $28,489  which  the  Government  was  to  pay  for 
the  entire  work. 

In  other  words,  the  number  of  new  ties  necessary  to  replace 
those  imfit  for  further  service  was  dependent  upon  the  length 
of  the  road,  the  character  and  condition  of  the  ties  in  the 
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road  at  the  time  of  making  the  contract,  and  what  was 
required  by  the  plans  and  specifications,  all  of  which  made 
it  apparent  to  the  parties  that  the  number  of  new  ties  that 
would  be  required  to  do  the  work  could  not  be  determined 
and  was  uncertain  at  the  time  of  making  the  contract,  and 
hence  the  contract  was  not  for  any  particular  number  of 
new  ties  with  slight  and  unimportant  variations,  but  for  ''all 
new  ties  necessary  to  replace  those  unfit  for  further  service.'' 
When  the  contractor  furnished  2,153  new  ties  and  458  more 
new  ties  were  necessary  to  complete  the  work  the  contractor 
should  have  furnished  them  under  his  contract,  and  the 
appellant  was  not  justified  in  furnishing  them  at  the  exp^ise 
of  the  Grovemment  any  more  than  the  Grovemment  would 
have  been  justified  in  withholding  payment  of  a  part  of  the 
entire  consideration  for  the  work  in  case  the  number  of  new 
ties  necessary  to  replace  those  unfit  for  further  service  had 
been  1,000,  or  any  number  less  than  2,000. 

In  Brawley  v.  United  States  (96  U.  S.,  168)  the  Supreme 
Court  said : 

"Where  a  contract  is  made  to  sell  or  furnish  certain  goods 
identified  by  reference  to  independent  circumstances,  such 
as  an  entire  lot  deposited  in  a  certain  warehouse,  or  all  that 
may  be  manufactured  by  the  vendor  in  a  certain  establish- 
ment, or  that  may  be  shipped  by  liis  agent  or  correspondent 
in  certain  vessels,  and  the  quantity  is  named  with  the  quah- 
fication  of  '  about,'  or  'more  or  less,*  or  words  of  like  import, 
the  contract  applies  to  the  specific  lot;  and  the  naming  of 
the  quantity  is  not  regarded  as  in  the  nature  of  a  warranty, 
but  only  as  an  estimate  of  the  probable  amount,  in  reference 
to  which  good  faith  is  all  that  is  required  of  the  party  making 
it.  In  such  cases  the  governing  rule  is  somewhat  analogous 
to  that  which  is  applied  in  the  description  of  lands,  wnere 
natural  boundaries  and  monuments  control  courses  and  dis- 
tances and  estimates  of  quantity. 

"  But  when  no  such  independent  circumstances  are  referred 
to,  and  the  engagement  is  to  furnish  goods  of  a  certain  (juahty 
or  character  to  a  certain  amount,  the  quantity  specified  is 
material  and  governs  the  contract.  Tne  addition  of  the 
qualifying  words,  'about,'  'more  or  less,'  and  the  like,  in 
such  cases,  is  only  for  the  purpose  of  providing  against  acci- 
dental variations  arising  from  slight  and  unimportant  ex- 
cesses or  deficiencies  in  number,  measure,  or  weight. 
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"K,  however,  tlie  qualifying  words  are  sapplemented  by 
other  stipulations  or  conditions  which  pve  tnem  a  broader 
scope  or  a  more  extensive  significancy,  then  thi  contract  is  to 
be  governed  by  such  added  stipulations  or  conditions,  as,  if  it 
be  agreed  to  furnish  so  many  bushels  of  wheat,  more  or  less, 
according  to  what  the  party  receiving  it  shall  require  for  the 
use  of  his  mill,  tlien  the  contract  is  not  governed  by  the  quan* 
tity  named,  nor  by  tliat  quantity  with  slight  and  unimpor- 
tant variations,  but  bv  what  the  receiving  party  shall  require 
for  the  use  of  his  mill;  and  the  variation  from  the  quantity 
named  will  depend  upon  his  discretion  and  requirements,  so 
long  as  he  acts  in  good  faith.  So,  where  a  manufacturer  con- 
tracts to  deliver  at  a  certain  price  all  the  articles  he  shall 
make  in  his  factory  for  the  space  of  two  vears,  'say  a  thou- 
sand to  twelve  hundred  gallons  of  naphtha  per  month,'  the 
designation  of  quantity  is  qualified  not  only  by  the  indeter- 
minate word  'say,'  but  by  the  fair  discretion  or  ability  of  the 
manufacturer,  always  provided  he  acts  in  good  faith." 

If  I  am  correct  in  my  views  of  the  law  in  this  case  the  con- 
tractor should  pay  to  appellant  the  $503.80,  the  amount 
paid  by  him  for  the  458  new  ties,  otherwise  the  contractor 
will  receive  payment  twice  for  the  same  thing. 

The  decision  of  May  3,  1909,  supra,  is  adhered  to. 


XBA8T7BX    OV    DAXAOXS    WHEN    PUBCHA8E8    MADE    IN    OPEN 
XASXBT  UPON  DEFAULT  OF  OBIOINAL  CONTBAOTOB. 

When  proposal  has  been  made  to  fumi^  certain  articles  and  such  pro- 
posal has  been  accepted  and  a  date  fixed  for  delivery,  but  there  is  no 
provision  for  liquidated  or  other  damages  for  delay,  and  there  is  failure 
to  deliver  a  part  of  such  articles,  thereby  necessitating  the  Government 
purchasing  the  same  in  open  market,  the  original  contractor  is  charge- 
able with  the  difference  between  the  price  at  which  he  agreed  to  furnish 
the  articles  and  the  cost  thereof  when  purchased  in  open  market. 

In  such  cases,  if  the  second  contractor  allows  a  discount  on  the  amount  of 
his  proposal  for  cash  payment,  the  Government,  in  computing  the 
amount  of  damages  chargeable  against  the  original  contractor,  should 
deduct  theamoiuit  of  the  original  contract  price  from  what  it  actually 
cost  the  Government  under  the  second  contract. 

Dediion  by  Comptroller  TraceweU,  February  14,  1910: 

The  Page  Belting  Company  appealed  February  2,  1910, 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  No.  611  of  December  27,  1909,  in  disallowing  in 
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part  their  claim  for  $21.53  withheld  by  the  Isthmian  Canal 
Commission  as  actual  damages  arising  under  contract. 

The  material  facts  are  as  follows: 

By  letter  of  July  23,  1907,  the  commission  invited  pro- 
posals, or  bids,  from  the  Page  Belting  Company,  hereini^Fter 
called  claimants,  for  certain  belting.  Claimants  by  proposal 
of  July  27,  1907,  offered  to  supply  to  the  commission,  for  a 
stated  price,  belting  as  follows: 

''600  feet,  1-inch,  single. 

"2,000  feet,  l}-inch,  single. 

"1,000  feet,  5-inch,  single. 

"400  feet,  7-inch,  single. 

"400  feet,  8-inch,  single. 

"All  of  the  belting  to  be  made  in  strict  accordance  with 
your  (the  commission's)  letter  of  23d  instant,  and  specifica- 
tions attached  thereto  which  are  made  (part)  hereof.'' 

This  offer  was  accepted  by  the  commission  August  23, 
1907,  said  acceptance,  after  enumerating  the  belting,  being 
in  part  as  follows: 

"The  above  to  be  in  strict  accordance  with  printed  speci- 
fications attached  to  our  letter  of  July  23,  ana  accepted  by 
you  as  a  part  of  your  letter  of  proposal  dated  July  27,  1907. 

"The  above  to  be  properly  packed  and  secured  for  ocean 
shipment  and  delivered  by  steamer,  free  of  all  charges, 
on  dock  at  Colon,  Isthmus  of  Panama,  in  accordance  with 
your  letter  of  proposal  dated  July  27,  1907,  at  a  total  cost 
of  $965.20. 

"  Delivery  at  Colon,  is  to  be  made  at  the  earUest  practicable 
date,  but  in  any  event  ^athin  three  weeks  from  August  24, 
1907." 

This  proposal  and  acceptance  constitute  the  contract  in 
this  case.  No  provision  was  made  for  liquidated  or  other 
damages  for  default  in  delivery. 

Claimants  made  satisfactory  delivery  of  all  the  belting 
contracted  for  with  exception  of  600  feet  of  1-inch  belting, 
which  they  failed  to  deliver  because  of  an  admitted  inability, 
after  several  tests  and  inspections,  to  meet  the  requirements  of 
the  specifications  as  to  tensile  strength. 

The  time  for  the  delivery  of  the  belting  having  expired 
September  14,  1907,  claimants  were  notified  by  the  commis- 
sion December  4,  1907,  that  order  for  the  material  would  be 
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placed  elsewhere  as  a  purchase  against  claimants'  account. 
Belting  to  meet  the  deficiency  under  claimants'  contract 
was  purchased  from  Graton  &  Knight  Manufacturing  Com- 
pany by  ''Washington  order"  No.  5396  B,  dated  Decem- 
ber 9,  1907. 

The  proposals  of  claimants  and  of  the  second  contractors 
were  in  response  to  invitations  for  bids  that  were  identical 
in  wording.  The  requirements  of  the  specifications  were  the 
same,  and  the  second  contractors  in  their  proposal  stated: 

"The  1-inch  and  IJ-inch  belting  specified  in  our  quotation 
of  above-mentioned  date  is  guaranteed  to  meet  the  tests 
referred  to  in  your  letter  and  stipulated  in  printed  specifica- 
tions that  accompanied  your  letter  of  July  23,  1907,  asking 
our  quotations." 

The  commission's  acceptance  of  December  9,  1907,  of  the 
second  contractors'  proposal  required  delivery  of  the  belting 
to  be  made  in  New  York  City  not  later  than  December  14, 
1907.  Delivery  was  made  on  December  13,  and  the  belting 
was  forwarded  to  the  Canal  Zone  on  December  14,  1907. 

The  commission  states  that  on  account  of  the  urgent  neces- 
sity for  the  material  inspection  in  the  United  States  of  the 
belting  furnished  by  the  second  contractors  was  waived,  and 
the  belting  was  forwarded  to  the  Canal  Zone  subject  to  in- 
spection and  acceptance  upon  arrival  there.  The  commis- 
sion, it  appears,  had  no  belt-testing  machine  on  the  Isthmus, 
but  the  belting  was  accepted  and  met  the  tests  of  actual  use 
by  satisfactory  service. 

On  settlement  with  claimants  for  that  belting,  which  had 
been  satisfactorily  delivered  under  their  contract,  the  com- 
mission deducted  $21.53  as  the  excess  of  cost  when  purchased 
from  the  second  contractors  above  what  the  cost  would  have 
been  if  furnished  by  claimants  in  accordance  with  their  con- 
tract. Claimants  filed  claim  with  the  Auditor  for  this  $21 .53, 
alleging  that  the  deduction  was  unjust  in  that  the  commission 
waived  inspection  of  the  material  furnished  by  the  second 
contractors,  though  insisting  upon  strict  compliance  with  the 
specifications  on  claimants'  part. 

It  is  not  complained  that  the  belting  which  the  Grovem- 
ment  purchased  from  the  second  contractors  did  not  sub- 
stantially comply  with  the  requirements  of  the  specifications. 
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and  substantial  compliance  is  all  that  they  can  insist  upon. 
The  waiver  by  the  Grovemment  of  inspection  of  the  material 
furnished  by  the  second  contractors  could  riot  have  operated 
to  claimants'  detriment,  as  the  cost  of  the  material  was  not 
thereby  increased. 

In  view  of  claimants'  default  and  the  necessity  thereby 
occasioned  of  immediate  delivery  of  the  1-inch  belting,  I  am 
of  the  opinion  that  they  are  chargeable  with  the  difference 
between  the  price  at  which  they  agreed  to  furnish  the  belting 
and  what  it  did  in  fact  cost  the  Government  when  purchased 
in  the  open  market  from  the  second  contractors. 

On  the  measure  of  damages  there  is  a  difference  between 
that  claimed  by  the  commission  and  that  found  by  the 
Auditor.  The  second  contractors  agreed  to  furnish  the 
1-inch  belting  for  $61.20  for  the  lot,  but  quoted  in  their 
proposal  a  discount  of  2  per  cent  for  payment  in  ten  days. 
The  commission  paid  the  second  contractors  $59.98,  deduct- 
ing, from  $61.20,  $1.22  as  a  discount  for  cash  payment 
(though  payment  was  not  made  within  ten  days  after  deliv- 
ery of  the  goods)  and  this  deduction  was  assented  to  by  the 
second  contractors.  In  settling  with  claimants,  however, 
instead  of  deducting  $39.67,  claimants'  contract  price  for 
the  belting,  from  $59.98,  which  the  belting  actually  cost  the 
Government,  the  commission  deducted  it  from  $61.20  and 
charged  claimants  with  $21.53  for  reasons  stated  as  follows: 

''Regarding  your  (the  Auditor's)  question  as  to  why  the 
cash  discount  given  by  the  Graton  &  Knight  Company  was 
not  credited  to  the  Page  Belting  Company,  I  will  say  that 
this  discount  was  received  as  a  consideration  for  the  prompt 
payment  of  moneys  due  to  that  company.  It  has  no  con- 
nection with  the  contract  in  which  tne  Fage  Belting  Com- 
pany was  concerned,  and  if  credited  to  that  company  it  would 
take  from  the  United  States  the  compensation  paid  to  it  by 
the  Graton  &  Knight  Manufacturing  Company  for  the  con- 
sideration above  stated,  and  would  constitute  a  gratuity  to 
the  Pc^ge  Belting  Company  for  which  no  consideration  has 
been  given. 

"By  direction  of  the  chairman. 

"  (Signed)  F.  C.  Boggs, 

''Captain,  Corps  of  Engineers , 

''Chief  of  Office.'' 
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The  commission  has  not  followed  the  elementary  rule  of 
the  law  as  applied  to  damages  that  one  seeking  to  charge 
damages  against  another  for  that  other's  default  under  con- 
tract must  keep  down  the  damages  and  reduce  them  by 
every  reasonable  means  within  his  power.  The  Government 
has  no  legal  right  to  withhold  from  claimants  more  than 
compensation  for  its  loss.  The  diflPerence  ($20.31)  between 
$59.98,  which  the  belting  actually  cost,  and  ^39.67,  for  which 
the  claimants  agreed  to  furnish  it,  is  the  measure  of  damages 
in  this  case  and  it  is  with  this  they  are  chargeable. 

As  $21.53  was  withheld  from  them  the  action  of  the 
Auditor  in  allowing  claimants  $1.22,  and  no  more,  in  settle- 
ment of  their  claim  is  affirmed. 

I  have  not  overlooked  in  this  case  the  fact  that,  since 
claimants'  contract  was  to  deliver  this  material  at  Colon  for 
the  price  stated,  the  cost  of  carriage  ftom  New  York  City, 
where  deUvery  was  required  of  the  second  contractors,  to 
Colon,  should  ordinarily  be  charged  as  a  part  of  the  damages. 
This  has  not  been  done  in  this  case,  and  since  delivery  at 
Colon  was  not  required  of  the  second  contractors,  I  shall  not 
revise  the  settlement  and  make  such  charge  against  claim- 
ants at  this  time. 


SZPSNfflBS  07  S08PKCAL  TIIBATKXNT  70B  AJCBBICAN  8XAXBK 

A7TBB  DI8CHASOE  BT  CONSULS. 

Under  seetion  45S1  of  the  Revised  Statutes,  as  amended  by  the  act  of 
December  21,  189&  (30  Stat.,  759),  when  consuls  dischaige  American 
seamen  because  of  illness  incapacitating  them  for  further  service  and 
at  that  time  place  such  seamen  in  hospitals,  the  consuls  are  entitled, 
in  the  settlement  of  their  accounts,  to  credit  for  the  reasonable  amounts 
expended  by  them  for  the  board,  care,  and  treatment  incurred  on 
behalf  of  the  seamen  after  their  discharge,  payable  from  the  fund  for 
the  maintenance  and  transportation  of  destitute  American  seamen. 

BeolslOB  by  Comptroller  TksoeweU,  Febmary  17,  1910: 

The  Auditor  for  the  State  and  other  Departments,  Febru- 
ary 11,  1910,  reports  for  approval,  disapproval,. or  modifica- 
tion, the  following  decision: 

*'John  E.  Rowen,  United  States  consul  at  Punta  Arenas, 
Chile,  on  July  26,  1909,  discharged  M.  Pau,  an  American 
seaman,  from  the  steamship  Ausonan  on  account  of  illness 
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incurred  in  the  service  of  the  vessel,  and  sent  him  to  a  hos- 
pital, where  the  sum  of  $54  was  paid  for  his  medical  aid,  and 
the  said  amount  was  charged  against  the  Government. 

*'This  case  differs  from  the  two  cases  decided  by  you  (14 
Comp.  Dec,  p.  570,  and  15  Comp.  Dec.,  p.  348)  in  that 
therein  the  seamen  were  placed  in  the  hospital  by  the  mas- 
ters of  the  vessels,  and  in  this  case  the  seaman  was  placed 
in  the  hospital  by  orders  from  the  consul  (see  voucher  for 
hospital  expense,  form  No.  96),  and  not  by  the  master  of 
the  vessel,  and  I  hold  that  the  consul  is  entitled  to  be  cred- 
ited with  the  said  sum  of  $54  disbursed  on  account  of  medical 
aid  of  the  said  seaman. " 

This  decision  either  modifies  or  distinguishes  two  decisions 
of  this  office  therein  referred  to.  The  above  advance  de- 
cision by  the  Auditor  puts  the  question  squarely  before  me 
for  decision  whether,  where  a  consul  discharges  an  American 
seaman  on  account  of  sickness  incapacitating  him  for  fur- 
ther service  as  such,  assuming  such  discharge  was  according 
to  law,  and  at  the  time  of  such  discharge  the  consul  places 
such  seaman  in  the  hospital  and  has  paid  such  hospital  for 
board,  care,  and  treatment  incurred  after  such  discharge  the 
sum  of  $54,  assuming  that  such  charge  is  reasonable  and 
just,  said  consul  is  entitled,  in  settlement  of  his  account,  to 
credit  for  the  amount  so  paid. 

The  act  governing  and  necessarily  controlling  the  question 
is  found  in  volume  3,  Compiled  Statutes,  page  3107,  which 
reads: 

*'Seo.  4581.  If  any  consular  officer,  when  discharging  any 
seaman,  shall  neglect  to  require  the  payment  of  and  collect 
the  arrears  of  wages  and  extra  wages  required  to  be  paid  in 
the  case  of  the  discharge  of  any  seaman,  he  shall  be  account- 
able to  the  United  States  for  the  full  amount  thereof.  The 
master  shall  provide  any  seaman  so  discharged  with  employ- 
ment on  a  vessel  agreed  to  by  the  seaman,  or  shall  provide 
him  with  one  month's  extra  wages,  if  it  shall  be  shown  to 
the  satisfaction  of  the  consul  that  such  seaman  was  not  dis- 
charged for  neglect  of  duty,  incompetency,  or  injury  incurred 
on  the  vessel.  If  the  seaman  is  dischai^ed  by  voluntary 
consent  before  the  consul,  he  shall  be  entitled  to  his  wages 
up  to  the  time  of  his  discharge,  but  not  for  any  further 
period.  If  the  seaman  is  discharged  on  account  of  illness  or 
injury,  incapacitating  him  for  service,  the  expenses  of  his 
maintenance  and  return  to  the  United  States  shall  be  paid 
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from  the  fund  for  the  maintenance  and  transportation  of 
destitute  American  seamen." 

This  act  is  the  result  of  the  amendment  of  section  4581 , 
Revised  Statutes,  as  amended  by  the  acts  of  June  26,  1884, 
and  of  April  4,  1888.  Section  4581,  Revised  Statutes,  as 
originally  passed,  reads: 

*'If  any  consular  officer,  when  discharging  any  seaman, 
shall  neglect  to  reauire  the  pajrment  of  and  collect  the  extra 
wages  required  to  oe  paid  in  the  case  of  the  discharge  of  any 
seaman,  he  shall  be  accountable  to  the  United  States  for  the 
full  amount  of  their  share  of  such  wages,  and  to  such  seaman 
to  the  full  amount  of  his  share  thereof;  and  if  anyseaman 
shall,  after  his  discharge,  have  incurred  any  expense  lor  board 
or  other  necessaries  at  the  place  of  his  discharge,  before  ship- 
ping again,  such  expense  shall  be  paid  out  of  the  share  of 
three  months'  wages  to  which  he  shall  be  entitled,  which 
shall  be  retained  for  that  purpose,  and  the  balance  only  paid 
over  to  him." 

The  amendment  of  1884  reads:  c 

**If  any  consular  officer,  when  discharging  any  seaman, 
shall  neglect  to  require  the  payment  of  and  collect  the 
arrears  of  wages  and  extra  wages  reauired  to  be  paid  in  the 
case  of  the  discharge  of  any  seaman,  he  shall  be  accountable 
to  the  United  States  to  the  full  amount  thereof.  If  any 
seaman,  after  his  discharge,  shall  have  incurred  any  expense 
for  board  or  other  necessaries  at  the  place  of  his  discharge, 
before  shipping  again,  or  for  transportation  to  the  United 
States,  such  expense  shall  be  paid  out  of  the  arrears  of  wages 
and  extra  wages  received  by  the  consular  officer  which  shall 
be  retained  for  that  purpose  and  the  balance  only  paid  over 
to  such  seamen." 

The  amendment  of  1888  reads: 

*'If  any  seaman,  after  his  discharge,  shall  have  incurred 
any  expense  for  board  or  other  necessaries,  or  for  reasonable 
charges  for  medical  care  and  nursing,  at  the  place  of  his 
discharge,  before  shipping  again,  or  for  transportation  to 
the  United  States,  such  expense  shall  be  naia  out  of  the 
arrears  of  wages  and  extra  wages  received  oy  the  consular 
officer,  which  shall  be  retained  for  that  purpose,  and  the 
balance  only  paid  over  to  such  seaman;  and  if  such  arrears 
and  extra  wages  are  not  sufficient  to  defraj  such  expense 
the  deficiency  shall  be  paid  from  the  fund  m  the  Treasury 
for  the  maintenance  and  transportation  of  destitute  American 
seamen." 
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The  conclusion  can  not  be  escaped  from  the  reading  of  all 
these  acts  that  it  was  the  intent  of  Congress  in  the  passage 
of  the  act  of  1898,  the  existing  law  on  the  subject,  to  charge 
the  fund  for  the  maintenance  and  transportation  of  destitute 
American  seamen  with  the  expense  of  the  maintenance  of 
sick  American  seamen  after  discharge  and  until  their  trans- 
portation to  the  United  States.  The  statute  in  question  is 
not  ambiguous  and  leaves  no  room  for  construction  or  inter- 
pretation. Such  expenses  as  board  and  other  necessary 
expenses  incurred  by  the  seaman  after  discharge  by  the  con- 
sul were,  under  the  act  of  1884,  payable  out  of  the  arrears  of 
wages  or  extra  wages  of  such  seaman  in  the  hands  of  the 
consul;  and  under  the  act  of  1888  any  balance  not  covered 
by  the  arrears  of  wages  or  extra  wages  incurred  for  the  sup- 
port of  such  sick  seaman  after  discharge  by  the  consul  were 
to  be  paid  by  the  United  States  from  the  fund  for  maintenance 
and  transportation  of  American  seamen. 

Th^  act  now  governing  and  hereinbefore  set  out  provides 
that  all  the  expenses  for  maintenance  and  return  of  a  discharged 
American  seaman,  incurred  after  discharge  by  the  consul,  shall 
be  paid  from  the  fund  for  the  maintenance  and  transportation 
of  destitute  seamen.  The  hospital  chaises  set  out  in  your 
decision  fall  clearly  within  this  language  and  within  the  spirit 
of  the  law  and  within  the  letter  of  the  law,  and  the  consul 
is  entitled  to  credit  for  such  payment.  Wherein  the  two 
decisions  cited  by  you  differ  from  the  principles  announced 
in  this  decision,  if  they  do  differ,  are  overruled.  The  law  as 
announced  therein  may  be,  and  no  doubt  is,  the  law  and  lia- 
bility as  between  the  shipowners  and  discharged  seamen,  but 
I  am  not  dealing  with  such  rights  and  liabilities  in  this  case. 
The  question  decided  by  you  is  a  simple  one  and  b  determin- 
able alone  by  the  statute  made  to  govern  just  such  a  case  as 
you  submit,  and  not  by  the  laws  governing  the  liability 
between  shipowners  and  seamen. 

Your  decision  is  therefore  approved. 
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COXXUTATION  OV  HEAT  AND  UeHT  OF  OFFICSBS  OF  THS  KAVT. 

Officers  of  the  Navy  who  have  been  assigned  to  public  quarters  furnished 
with  heat  and  light,  ore  not  entitled  to  commutation  of  heat  and  light 
in  quarters  which  they  chooae  to  occupy  in  preference  to  those  assigned 
to  them  by  the  Government. 

Assistant  Comptroller  Kltididl  to  the  Secretacy  of  War,  Febniary  18,  1910: 
You  request  my  decision  February  12',  1910,  of  the  ques- 
tion of  heat  and  light  allowances  to  Lieut.  Commander 
Walter  S.  Turpin,  U.  S.  Navy,  under  the  facts  stated  by 
Paymaster  T.  S.  O'Leary,  U.  S.  Navy,  in  a  letter  to  you, 
dated  January  13,  1910,  as  follows: 


"2.  Lieut.  Commander  W.  S.  Turpin,  U.  S,  Navy,  at- 
tached to  and  now  performing  duty  at  the  War  College, 
Coasters  Harbor  Island,  Newport,  R.  I.,  was  assigned  quar- 
ters at  the  War  College  December  16,  1909.  From  choice, 
he  prefers  to  live  in  Newport,  where  he  now  resides.  He 
does  not  occupy  public  quarters,  and  has  not  drawn  commu- 
tation for  same  smce  December  15,  1909. 

"3.  There  is  a  heating  plant  in  the  War  College  which 
heats  the  quarters  assigned  to  officers  residing  there  and  also 
the  lecture  rooms,  offices,  and  War  College  building  as  a 
whole.  This  plant  is  for  the  War  College  bSilding  only,  and 
is  separate  from  the  main  plant  of  the  Naval  Training 
Station. 

**4.  The  electric  light  for  the  War  College  building,  includ- 
ing quarters  for  officers,  is  supplied  by  the  main  plant  of  the 
Naval  Training  Station,  reimoursement  being  made  quar- 
terly, the  War  College  appropriation  being  debited  and  the 
Naval  Training  Station  credited  for  cost  of  amount  used. 
There  are  separate  meters  for  the  officers'  quarters,  the 
amounts  used  being  charged  against  the  allowance  for  each 
officer  and  the  excess,  if  any,  paid  for  by  the  officer  con- 
cerned. 

*'5.  In  view  of  the  above  facts  I  request  to  be  informed — 

**(1)  Is  Lieutenant-Commander  Turpin  entitled  to  draw 
his  allowance  of  fuel  in  kind  while  not  occupying  quarters 
assigned  him  ? 

**  (2)  Is  he  allowed  to  draw  fuel  for  kitchen  use  only  while 
in  his  present  status  ? 

"(3)  Is  he  entitled  to  light  allowance  at  government 
expense  while  living  in  private  quarters  (from  choice)  and 
while  not  drawing  commutation  of  quarters?" 
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OflBcers  of  the  Navy  are  entitled  under  the  act  of  May  13, 
1908  (35  Stat.,  127),  to  the  same  allowances  for  heat  and 
light  as  is  provided  for  officers  of  the  Army  by  the  act  of 
March  2,  1907,  34  Stat.,  1167.     (15  Comp.  Dec,  809.) 

The  act  of  March  2,  1907  (34  Stat.,  1167),  provides: 

*'That  hereafter  the  heat  and  light  actually  necessary  for 
the  authorized  allowance  of  quarters  for  officers  and  enlisted 
men  shall  be  furnished  at  the  expense  of  the  United  States 
under  such  regulations  as  the  Secretary  of  War  may  pre- 
scribe." 

The  facts  show  that  Lieut.  Commander  W.  S.  Turpin  was 
assigned  quarters  at  the  War  College  December  16,  1909,  but 
that  he  preferred  to  live  at  Newport  and  does  not  occupy 
them.  Provision  has  been  made  to  furnish  heat  and  light 
for  these  quarters. 

These  facts  constitute  a  furnishing  of  the  he$Lt  and  light 
actually  necessary  for  the  officer's  authorized  quarters 
within  the  meaning  of  the  act  of  March  2,  1907.  No  reim- 
bursement can  therefore  be  made  to  Lieutenant-Commander 
Turpin  for  the  expenses  of  heat  and  light  in  quarters  that  he 
chooses  to  occupy  in  preference  to  those  assigned  to  him  by 
the  Government.  The  right  to  commutation  of  heat  and 
light  does  not  arise  where  these  articles  are  tendered  in  kind 
in  the  quarters  assigned  to  him  by  the  Government. 

All  of  the  questions  stated  are  therefore  answered  in  the 
negative 


ADDITIONAL  PAT  OF  ABXY  H0BSESH0EB8  WHILB  ABSENT  FBOK 
THBIB  TB00P8  BBCEIVINO  INSTBUCTION. 

The  acts  of  May  11,  1908  (36  Stat.,  109),  and  March  3,  1909  (35  Stat.,  735), 
providing  for  the  designation  of  one  of  the  two  farrierB  and  blacksmiths 
authorized  **in  each  troop  of  cavalry"  as  hoTseshoers,  and  providing 
additional  pay  for  performing  the  duty  of  horseshoer,  contemplate  the 
designation  of  particular  horseshoers  for  service  in  the  particular  troop 
to  which  the  farrier  and  blacksmith  belongs,  and  not  for  horseshoen 
generally  to  be  used  anywhere  in  the  service. 

A  blacksmith  who  is  designated  as  horseshoer  in  a  troop  of  cavalry  and  is 
sent  to  the  Training  School  for  Farriers  and  Horseshoers  for  a  four 
months'  course  of  instruction  is  not  entitled  to  the  additional  pay  of 
horseshoer  while  not  performing  duty  in  his  troop. 
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Assistant  Comptroller  Xitdiell  to  ^e  Secretary  of  War,  February  21,  1910: 
I  have  received  a  communication  dated  the  17th  instant 
from  Adjt.-Gen.  Henry  P.  McCain,  by  your  order,  requesting 
my  decision  of  a  question  presented  by  the  acting  commandant 
of  the  Mounted  Service  School  at  Fort  Riley,  Kans.,  as 
follows: 

"In  the  proviso  of  the  pay  of  enlisted  men  in  General 
Orders,  No.  49,  War  Department,  series  of  1909,  it  is  stated 
that  the  additional  pay  of  $9  per  month  shall  be  paid  to  the 
soldier  designated  as  horseshoer  (said  additional  pay  being) 
I)rovided  for  in  the  act  of  Congress  approved  May  11, 1908, 
(i.  e.)  *one  blacksmith  and  farrier  in  each  troop  of  cavalry 
for  performing  the  duty  of  horseshoer.' 

"In  the  class  of  enlisted  men  to  enter  the  Training  School 
for  Farriers  and  Horseshoers  on  February  15  are  three  horse- 
shoers  detailed  as  such. 

"I  have  the  honor  to  request  a  decision  whether  these  men 
are  to  be  paid  $21  or  $30  during  their  four  months'  tour  of 
instruction,  during  which  time  they  are  actually  shoeing 
public  horses,  although  not  those  of  their  own  organizations, 
and  are  working  as  many  and  generally  more  nours  than 
when  with  troops. 

''It  is  to  be  noted  that  a  decision  against  such  additional 
pay  will  tend  to  prevent  the  detail  of  meritorious  men  who 
need  a  finishing  rather  than  an  elementary  training." 

The  act  of  February  2,  1901  (31  Stat.,  748),  provides: 

*'Thateachtroopof  cavalry  shall  consist  of  *  *  *  two 
farriers  and  blacksmiths,    *     *     *." 

The  act  of  May  11,  1908  (35  Stat.,  109),  provides: 

"That  hereafter  the  monthly  pay  of  enlisted  men  of  the 
Army  during  their  first  enlistment  shall  be  as  follows, 
namely :  *  *  *  blacksmiths  and  farriers,  *  *  *  twenty- 
one  dollars:  Provided,  That  not  to  exceed  one  blacksinith  and 
farrier  in  each  troop  of  cavalrv  *  *  *  shall  receive  nine 
dollars  per  month  additional  for  performing  the  duty  of 
horseshoer;    *    *    *." 

The  act  of  March  3,  1909  (35  Stat.,  735),  provides: 

"That  one  of  the  two  'blacksmiths  and  farriers'  now  au- 
thorized by  law  for  each  troop  of  cavalry  shall  hereafter  be 
designated  'farrier,'  and  the  other  'horseshoer,'  and  that 
the  additional  pay  of  nine  dollars  per  month  provided  for 
'one  blacksmith  and  farrier  in  each  troop  of  cavalry  for  per- 
forming the  duty  of  horseshoer'  in  the  act  of  Congress  ap- 
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proved  May  eleventh,  nineteen  hundred  and  eight,  shall  be 
paid  to  the  soldier  designated  as  'horseshoer. ' '' 

This  office  held  in  the  decision  df  October  9, 1909  (16  Comp. 
Dec,  227),  that: 

"The  one  of  the  two  'blacksmiths  and  farriers'  now  au- 
thorized by  law  who  is  designated  as  'horseshoer'  under  the 
act  of  March  3,  1909,  would  be  entitled  to  the  $9  additional 
pay  provided  by  the  above  acts  only  during  the  time  that  he 
retains  the  designation  and  performs  the  duty  of  horseshoer/* 

In  said  decision  it  was  also  held: 

*'  I  am  of  the  opinion  that  it  was  not  the  purpose  of  the  act 
of  March  3,  1909,  to  create  any  new  grades,  but  to  authorize 
a  designation  of  the  two  soldiers  composing  the  grade  of 
*  blacksmith  and  farrier'  and  to  determme  by  such  designa- 
tion the  one  to  whom  the  additional  pay  provided  for  in  the 
act  of  May  11,  1908,  should  be  paid. 

'*  After  the  passage  of  the  act  of  March  3,  1909,  the  only 
'blacksmith  and  farrier'  to  whom  the  additional  pav  pro- 
vided for  in  the  act  of  May  11, 1908,  can  be  paid  is  to  the  one 
designated  as  *  horseshoer,'  and  to  him  only  while  in  the 
performance  of  duty  of  horseshoer.  If  he  is  absent,  sick,  or 
on  furlough,  and  not  in  the  performance  of  the  duty,  he 
would  not  be  entitled  to  the  additional  pay  provided  for  in 
the  statute.  On  the  other  hand,  the  one  designated  as  a 
farrier  is  not  entitled  to  it  unless  he  is  designated  and  per- 
forming the  duty  of  horseshoer.  There  is  nothing  in  the  act 
which  would  prevent  a  change  in  the  designation  at  anv  time. 
It  is  merely  provided  that  one  shall  be  designated  *  farrier' 
and  the  other  '  horseshoer. '  They  both  remam  '  blacksmiths 
and  farriers,'  but  the  one  that  receives  the  designation  of 
'horseshoer'  under  the  act  of  March  3,  1909,  becomes  entitled 
to  the  $9  a  month  additional  pay  provided  in  the  act  of 
May  11;  1908,  while  he  retains  such  designation  and  performs 
such  duty." 

In  an  indorsement  dated  the  14th  instant  to  The  Adjutant- 
General  of  the  Army,  the  Paymaster-General  of  the  Army 
said: 

''This  decision  has  been  interpreted  by  this  office  as  re- 
stricting the  payment  of  the  additional  pay  to  a  'blacksmith 
and  farrier'  duly  designated  as  4iorseshoer'  to  the  period 
during  which  heis  in  the  performance  of  the  duty  of  norse- 
shoer  with  his  troop,  and  m  this  view,  the  Pay  Department 
would  be  precluded  from  making  payment  of  such  additional 
pay  to  a  Hblacksmith  and  farrier '  at  the  Training  School  for 
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Farriers  and  Horseshoers,  Fort  Riley,  Eans.,  even  though 
at  the  date  of  his  separation  from  his  command  and  during 
his  tour  of  instruction  he  held  the  designation  of  horseshoer. 

The  Acting  Judge-Advocate-General  of  the  Army  rendered 
an  opinion  to  The  Adjutant-General  of  the  Army  on  the  16th 
instant,  as  follows: 

''The  prescribed  organization  of  a  troop  of  cavalry  includes 
two  famers  and  blacksmiths  (act  of  February  2,  1901,  31 
Stat.,  748),  with  pay  of  $21  per  month,  one  of  whom  may  be 
designated  as  horseshoer  witn  additional  pay  of  $9  per  month. 
(Acts  of  May  11,  1908,  and  Mar.  3,  1909,  35  Stat.,  109  and 
735.) 

"It  is  to  be  presumed,  I  think,  from  the  papers  herewith, 
that  the  three  farriers  and  blacksmiths  referred  to  herein,' 
were  duly  detailed  in  their  respective  troops  as  horseshoers 
under  the  authority  of  the  legislation  cited,  supra,  and  have, 
subsequently  to  such  detail,  been  detached  from  their  respec- 
tive troops  and  sent  to  the  Training  School  for  Farriers  and 
Horseshoers  at  Fort  Riley,  Kans.,  for  instruction.  As  the 
order  detaching  them  reco^zes  their  designation  as  hoi^e- 
shoers,  and  detached  them  m  that  capacity,  such  designation 
continues  under  the  authority  of  the  detaching  order,  and  no 

auestion  can  arise,  therefore,  as  to  the  total  number  of  horse- 
loers  authorized  oy  Hie  aforesaid  legislation  being  exceeded. 
The  sole  question  presented,  therefore,  is  whether  the  order 
detaching  these  tnree  farriers  and  blacksmiths  away  frojb 
their  respective  troops  operates  to  defeat  their  right  to  addi- 
tional pay. 

**The  Comptroller  has  decided,  in  an  opinion  rendered 
October  9,  1909,  that  the  richt  to  this  additional  pay  is  de- 
feated by  absence  on  f urlou^  or  sick,  and  for  the  reason  that 
they  are  not,  during  such  periods,  in  the  performance  of 
duties  as  horseshoers.  In  the  case  here  presented  they 
remain  in  the  performance  of  duty  as  horseshoers^  and  unless 
the  law  requires  that  duty  to  be  performed  within  the  troop, 
they  would  be  entitled  to  the  adaitional  pay.  I  think  such 
a  construction  would  be  too  narrow  and  not  in  harmony  with 
the  service  precedents  governing  pay  status  during  detached 
service. 

'*It  is  doubtful,  however,  how  the  Comptroller  would  view 
the  question  here  raised.  If  the  additional  pay  granted  a 
farrier  and  blacksmith  detailed  as  horseshoer  is  in  the  nature 
of  extra  duty  pay  for  service  within  the  troop,  then  the  de- 
taching order  would  defeat  the  right  to  receive  this  additional 
pay  in  the  case  herein  presenteo.  The  propriety  of  the  ref- 
erence of  the  papers  in  this  case  to  the  (Jomptroller  for  deci- 
sion, is  suggested." 
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I  am  of  opinion  that  the  acts,  swpra^  provide  for  the  desig- 
nation of  one  of  the  two  farriers  and  blacksmiths  authorized 
'  *  in  each  troop  of  cavaby ' '  as  horseshoer ,  and  that  the ' '  $9'^lBr 
month  additional  for  performing  the  duty  of  horseshoer" 
means  the  horseshoer  in  the  particular  troop  to  which  the 
farrier  and  blacksmith  belongs  and  for  which  he  is  designated 
as  horseshoer. 

In  other  words,  the  acts  provide  for  a  horseshoer  '*in  each 
troop  of  cavalry''  and  the  farrier  and  blacksmith  ''in  each 
troop  of  cavalry"  who  is  designated  as  horseshoer  is  entitled 
to  the  '*$9  per  month  additional  for  performing  the  duty  of 
horseshoer."  In  other  words,  the  above  acts  provide  for  the 
designation  of  particular  horseshoers  and  for  particular  serv- 
ice and  not  for  horseshoers  generally  to  be  used  anywhere  in 
the  service. 

If  a  blacksmith  is  designated  as  a  horseshoer  in  a  troop  of 
cavalry  the  above  acts  contemplate  that  the  person  so  desig- 
nated is  competent  for  the  performance  of  the  duty  which  he 
is  designated  to  perform,  but  if  it  should  turn  out  that  he  is 
not,  and  he  should  be  sent  away  for  four  months  to  a  training 
school  for  farriers  and  horseshoers,  I  do  not  think  while  he  is 
thus  away  at  school  being  educated  and  not  performing  the 
duty  of  horseshoer  in  his  troop  that  he  is  entitled  to  the  "$9 
per  month  additional  for  performing  the  duty  of  horseshoer'' 
as  provided  in  said  acts. 


XtLXAOE  OF  PATXASTEBS'   CLERKS  IN  TBAVBLINO  TO  THUK 
HOMES  AFTEB  SETTLEMENT  OF  PATMASTEBS'  ACCOtTNTS. 

PaymasteiB'  clerks  are  not  entitled  to  mileage  for  travel  to  their  homeu  after 
the  expiration  of  the  time  allowed  the  paymasters  for  the  settlement  of 
their  accounts,  when  no  legal  authority  exists  for  their  further  employ- 
ment, but  they  may  be  allowed  remibursement  of  the  actual  and  neces- 
sary expenses  of  such  travel  in  accordance  with  a  long-continued 
practice. 
Assistant  ComptroUer  MitoheU  to  Eugene  D.  Byan,  Pay  Inspector,  TTnited 
States  Navy,  February  21,  1910: 

I  have  received  by  reference  of  the  Secretary  of  the  Navy 
of  the  10th  instant,  your  letter  of  January  24,  1910,  request- 
ing a  decision,  which  is  as  follows: 

''1.  The  within  orders  were  presented  to  this  oflice  for 
payment  of  mileage  from  Canton,  Ohio,  to  Seattle,  Wash* 


Digitized  by  VjOOQ IC 


MILEAGE.  547 

Inasmuch  as  there  is  a  doubt  in  my  mind  as  to  whether  Mr. 
Zivnuska  is  entitled  to  mileage  or  actual  traveling  expenses 
the  question  is  respectfully  submitted  to  the  Comptroller  of 
the  Treasury  (act  of  July  31,  1894,  28  Stat.,  208),  as  to 
which  allowance  Mr.  Zivnuska  is  entitled. 

^'2.  In  IX  Comp.,  493,  it  was  decided  that  paymasters' 
clerks  were  entitled  to  actual  traveling  expenses  for  travel 
performed  under  orders  similar  to  the  mclosed.  Since  that 
decision  the  pay  and  allowances  of  paymasters'  clerks  have 
been  assimilated  to  warrant  oflBcers  (act  of  May  13,  1908), 
and  paymasters'  clerks  have  accordingly  been  paid  mileage 
in  accordance  with  the  act  of  June  7,  1900,  article  1102, 
Navy-  Regulations.  The  Comptroller  has  stated  in  103 
memorandum,  Bureau  Supplies  and  Accounts,  p.  1254,  that 
'when  the  time  allowed  the  paymaster  for  duty  in  connec- 
tion with  the  vessel  or  station  ends,  then  the  clerk  is  no 
longer,  under  the  law,  a  paymaster's  clerk.'  There  is  accord- 
ing^ an  apparent  connict  between  this  language  and  the 
wording  of  tne  act  of  June  7,  1900,  which  re«uis,  '  ,*  ,  *  * 
officers  of  the  Navy,  traveling  from  point  to  point  within  the 
United  States,  under  orders,  shall  hereafter  receive  nrulea^e 
at  the  rate  or  8  cents  per  mile  *  *  *,'  that  creates  the 
doubt  in  my  mind  above  referred  to,  for  when  the  time 
allowed  for  the  settlement  of  Paymaster  Barber's  accounts 
expired  Mr.  Zivnuska  was  ipso  facto  no  longer  an  'officer  of 
the  Navy.'" 

Mr.  Zivnuska's  orders  referred  to,  dated  October  29,  1909, 
are  as  follows: 

"Sib:  Upon  the  detachment  of  Paymaster  John  D.  Bar- 
ber, U.  S.  Navy,  from  duty  on  board  the  U.  S.  S.  NehrasJca. 
you  will  assist  nim  in  the  settlement  of  his  accounts,  and 
upon  the  expiration  of  the  period  allowed  by  law  for  this 
purpose  you  will  proceed  inunediately  to  your  home,  and 
upon  your  arrival  will  regard  your  appointment  as  a  pay- 
master's clerk  in  the  UnitM  States  Navy,  dated  July  3,  1908, 
revoked. 

"Inunediately  upon  your  arrival  home,  report  your  local 
address  in  full  and  the  date  of  your  arrival  to  the  Bureau  of 
Navigation.  (See  art.  234,  United  States  Navy  Regula- 
tions, 1909.)" 

It  appears  by  indorsements  that  Mr.  Zivnuska  proceeded 
to  Canton,  Ohio,  where  he  reported  to  Paymaster  Barber 
November  17,  1909,  to  assist  in  the  settlement  of  the  pay- 
master's accounts;  that  the  duty  wes  completed  December 
6,  and  that  he  arrived  at  his  home,  Seattle,  Wash.,  on  Jan- 
uary 10,  1910.     The  travel  was  made  after  the  expiration  of 
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the  time  allowed  for  the  settlement  of  Paymaster  Barber's 
accounts. 

The  question  for  decision  is  whether  Mr.  Zivnuska  may  be 
allowed  mileage;  or  if  not  mileage,  reimbursement  of  actual 
traveling  expenses,  for  this  travel  made  after  the  period  for 
the  settlement  of  the  paymaster's  accounts. 

The  act  of  May  13,  1908  (35  Stat.,  128),  provides  pay  for 
paymasters'  clerks  as  follows: 

''The  pay  of  all  warrant  officers  and  mates  is  hereby 
increased  twenty-five  per  centimi,  and  all  paymasters' 
clerks  shall,  while  on  duty,  receive  the  same  pay  and  allow- 
ances as  warrant  officers  of  like  length  of  service  in  the 

Navy." 

The  following  provision  in  the  same  act  has  application 
to  paymasters'  clerks: 

''  Nothing  herein  shall  be  construed  so  as  to  reduce  the  pav 
or  allowances  now  authorized  by  law  for  any  commissicmed, 
warrant,  or  appointed  officer  or  any  enlisted  man  of  the  active 
or  retired  lists  of  the  Navy,     *    *     *." 

Paymasters'  clerks  are  appointed  upon  the  nomination  of 
pay  officers,  pursuant  to  article  1619,  Navy  Emulations, 
1909,  under  authority  of  sections  1386,  1387,  and  1388  of  the 
Revised  Statutes,  prescribing  the  conditions  under  which 
such  appointments  may  be  made.  Unless,  therefore,  a  pay- 
master's clerk  is  within  some  one  of  the  provisions  of  said 
sections  authorizing  his  employment,  he  is  not  entitled  to 
the  pay  of  that  position  although  his  appointment  may  not 
have  been  actually  revoked.  The  appointment  can  only 
have  the  force  and  effect  of  the  statute  authorizing  it. 

It  has  been  repeatedly  held  by  this  office  that  under  the 
laws  referred  to  the  pay  of  a  paymaster's  clerk  ceases  upon 
the  termination  of  the  duty  of  the  paymaster  with  whom  he 
is  appointed  to  serve  in  a  position  where  he  is  authorized  to 
have  a  clerk,  including  the  time  of  settling  accounts  after 
detachment.  (4  Comp.  Dec,  283;  5  id.,  272;  8  id.,  231,  and 
16  id.,  55.)  The  term  of  office  ends  with  the  termination  of 
the  period  allowed  for  settling  the  accounts  of  the  paymas- 
ter. (16  Comp.  Dec,  181.)  Notwithstanding  that  this  has 
been  the  ruling  and  the  fact  that  laws  providing  for  travel- 
ing allowances  or  mileage  in  lieu  thereof  apply  only  to  those 
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in  the  public  service,  yet  it  has  been  the  practice  of  long 
standing  to  allow  pajnnasters'  clerks  traveling  expenses  for 
travel  to  their  homes  at  the  termination  of  their  service 
whether  the  travel  was  made  before  or  after  the  end  of  the 
period  allowed  for  settling  accounts. 

In  a  decision  of  May  17,  1889,  by  the  Second  Comptroller 
(Digest  Second  Comp.  Dec.,  vol.  3,  sec.  1033,  Letter  Book, 
vol.  57,  p.  457)  traveling  expenses  to  his  home  were  allowed 
a  pay  clerk  after  his  discharge,  but  not  pay  while  trav^ing. 
In  a  decision  of  October  26,  .1901  (19  MS.  C!omp.  Dec.,  242), 
it  was  said: 

"The  practice  has  long  prevailed  of  allowing  paymasters' 
clerks  commutation  of  rations  or  of  paying  their  traveling 
expenses  to  their  homes  on  discharge/'  (Digest  Second 
Comp.  Dec,  vol.  3,  sec.  1033.) 

"Whether  the  practice  of  allowing  traveling  expenses  in 
going  to  their  homes  after  discharge,  or  after  their  positions 
cease  to  exist  is  well  founded  in  law,  is  a  question  of  much 
doubt,  but  I  do  not  feel  justified  at  this  time  in  changing  it.'' 

In  considering  the  same  question  it  was  said,  in  a  decision 
of  March  17,  1903  (9  Comp.  Dec,  492): 

"There  is  no  specific  provision  of  law  authorizing  the  pay- 
ment of  such  expenses,  and  the  established  practice  seems 
to  be  founded  upon  the  reason  that  fairness  and  justice  to 
these  employees,  whose  uncertain  tenure  of  office  and  special 
character  of  their  service  warrant  such  payment.  A  pay 
clerk  often  serves  on  a  vessel  of  the  Navy  or  on  land  at  a  for- 
eign station  far  remote  from  the  United  States;  his  employ- 
ment is  not  for  any  fixed  period  and  is  liable  to  be  terminated 
at  any  time  by  circumstances  bejrond  his  control.  In  addi- 
tion, there  is  a  possibiUty  at  any  time  of  his  removal  without 
any  fault  of  his  own,  and  without  previous  notice,  as  the  em- 
ployment may  cease  by  the  detachment  of  the  paymaster  or 
nis  transfer  to  a  station  where  the  services  of  a  clerk  are  not 
authorized;  so  that  he  may  find  himself  in  a  position  where 
he  is  not  entitled  to  pay  although  his  appointment  is  unre- 
voked. He  is  thus  liable  to  be  dropped  in  any  part  of  the 
world  his  ship  may  visit,  and,  in  the  aosence  of  any  provision 
for  the  expense  of  his  travel,  would  be  left  to  his  own  re- 
sources to  proceed  to  his  home  as  best  he  could.  Such  a  con- 
dition is  not  in  accord  with  the  policy  of  the  United  States, 
as  shown  by  its  provision  for  other  of  its  servants  employed 
in  the  military  service. 
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''Indeed,  if  they  could  not  receive  the  allowance  except 
while  in  the  service,  they  would  fail  to  get  it  in  many  cases 
when  most  deserved.  Where,  for  instance,  the  paymaster 
is  detached  and  placed  on  duty  in  which  a  clerk  is  not  allowed, 
his  clerk  is,  ipso  facto,  out  of  the  service,  and  so  he  is  as  soon 
as  he  is  superseded.  In  these  cases  he  would  be  justly  en- 
titled to  the  benefit.  I  do  not  feel  disposed  to  disturb  the 
long-continued  practice  of  allowing  pay  clerks  of  the  Navy 
travel  expenses  on  discharge  from  the  service." 

Thus,  paymasters'  clerks  were  receiving  travel  allowances  for 
travel  to  their  homes  on  discharge  at  the  time  of  the  passage 
of  the  act  of  May  13,  1908  (35  Stat.,  128),  which  act  provides 
that  they  shall  receive,  when  on  duty,  the  pay  and  allowances 
of  warrant  officers  and  prohibits  a  reduction  of  the  pay  and 
allowances  to  which  they  were  entitled  at  the  passage  of  the 
act. 

In  view  of  the  long-continued  practice  which  has  prevailed 
for  many  years,  possibly  from  the  first  appointment  of  pay- 
masters' clerks,  I  do  not  feel  called  upon  to  treat  a  paymas- 
ter's clerk's  right  to  travel  allowances  on  discharge  as  an  origi- 
nal question  for  decision,  and  I  do  not  now  feel  justified,  any 
more  than  I  did  nine  years  ago,  as  quoted  supra,  in  changing 
the  practice  referred  to. 

Mr.  Zivnuska  made  the  travel  from  Canton,  Ohio,  to  Seat- 
tle, Wash.,  a  month  after  he  ceased  to  be  a  paymaster's  clerk 
on  account  of  the  termination  of  the  period  allowed  for  set- 
tling Paymaster  Barber's  accounts. 

He  is  clearly  not  entitled  to  mileage  for  the  travel,  as  mileage 
is  an  allowance  provided  for  a  warrant  officer  in  the  service  for 
travel  under  orders  and  on  public  business.  I  am  of  opinion, 
for  the  reasons  stated  above,  that  he  may  be  allowed,  in  ao* 
cordance  with  the  long-prevailing  practice,  his  actual  and 
necessary  expenses  for  the  said  travel  as  a  travel  allowance  an 
discJiarge  from  the  service. 
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lUBSUOHT  OF  OVnCB  DSPUTT  lUUEtSHAIS  FOB  BXPBN8B8 
WHXN  DXLSOATINO  THEIB  DUTIES  TO  0THEB8. 

It  is  the  duty  of  deputy  marRhalB  to  serve  process  in  their  hands,  and  they 
can  not  del^ate  that  duty  to  others. 

When  an  office  deputy  marshal,  holding  a  joint  warrant,  employs  a  deputy 
sheriff  to  go  a  distance  from  the  place  where  the  deputy  nuu^al  was  at 
the  time  and  inform  one  of  the  defendants  named  in  the  warrant  that 
he  should  come  in  and  surrender,  and  the  deputy  sheriff  proceeds  with 
the  defendant,  whom  he  has  so  notified,  to  the  place  where  the  hearing 
was  held,  the  defendant  was  not  a  *  *  prisoner  "  nor  was  the  deputy  sheriff 
a  "necessary  guard, "  and  the  deputy  marshal  is  not  entitled  to  reim- 
bursement for  transportation,  expenses,  and  guard  hire  of  the  defendant 
and  deputy  sheriff  in  traveling  to  the  place  where  the  United  States 
commissioner  was  located  and  where  the  deputy  marshal  was  awaiting 
their  arrival. 

Comptroller  Tracewell  to  Henry  W.  Mayo,  United  States  marahal,  February 
28,  1910: 

I  am  in  receipt  of  your  letter  of  the  3d  instant,  as  follows: 

'*I  respectfully  ask  your  decision  in  the  following  case: 
An  office  deputy  United  States  marshal  started  out  with  two 
conunissioner's  warrants,  one  of  which  was  a  joint  warrant 
with  two  defendants  named  therein.  The  deputy  arrested 
one  of  the  parties  on  the  joint  warrant  and  engaged  the  serv- 
ices of  a  deputy  sJieriff  to  appreJiend  the  second  respondent, 
who  was  working  in  a  lumber  camp  some  38  miles  from  the 
place  of  arrest  of  the  first  respondent,  and  18  miles  from  the 
nearest  railroad  on  another  line,  and  187  miles  from  the 
nearest  commissumer.  While  the  deputy  sheriff  was  in  pur- 
suit of  the  party  the  deputy  marshal  drove  12  miles  in  an 
opposite  direction  and  arrested  the  respondent  named  in 
the  second  warrant.  It  was  imderstood  that  if  the  deputy 
sheriff  was  imable  to  find  the  party  in  season  to  join  the 
deputy  marshal  at  the  place  of  the  first  arrest  the  following 
day  he  was  to  take  the  first  train  at  the  nearest  point  on  the 
railroad  and  join  the  deputy^  marshal  at  the  place  of  hearing, 
which  latter  plan  was  carried  out,  the  deputy  sheriff  and 
prisoner  arrivmg  at  the  place  of  hearing  the  day  following 
the  arrival  of  the  deputy  marshal  and  his  two  prisoners. 

'"Hie  reasons  for  the  course  taken  by  the  deputy  are  as 
follows: 

**  First.  The  deputy  marshal  had  information  from  reliable 
sources  that  the  second  respondent  would  evade  arrest 
should  he  learn  of  the  arrest  of  the  first  party  named  in  the 
joint  warrant,  and  immediate  action  was  necessary. 

''Second.  The  deputy  sheriff  personally  knew  the  party, 
and  had  the  deputy  marshal  gone  into  the  woods  after  him, 
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and  his  presence  become  known  by  the  respondent,  his  arrest 
would  have  been  very  uncertain. 

*^ Third.  The  deputy  marshal  already  had  one  party  in 
custody  and  a  witness  summoned  in  his  case  to  appear  the 
following  day  before  the  United  States  commissioner.  This 
person  was  also  a  witness  in  the  other  two  cases.  The  first 
arrest  was  made  by  the  deputy  marshal  at  a  point  189  miles 
from  the  nearest  commissioner.  The  second  arrest  made  by 
him  was  12  miles  from  the  first  arrest.  Owing  to  the  length 
of  time  required  and  the  uncertainty  of  securing  the  respond- 
ent apprehended  by  the  deputy  sheriff  the  deputy  marshal 
would  not  have  been  justified  in  detaining  the  prisoners  then 
under  arrest  imtil  such  time  as  the  second  arrest  could  be 
made. 

^'Fourth.  Had  not  deputy  engaged  the  services  of  the 
deputy  sheriff,  and  himself  gone  Before  the  commissioner 
with  the  two  respondents  arrested  by  him,  and  after  the 
hearing  returned  to  the  place  where  the  deputy  sheriff  found 
the  second  respondent  named  in  the  joint  warrant,  it  would 
have  taken  him  at  least  four  days  additional,  and  a  much 

freater  expense  to  the  Government  would  necessarily  have 
een  incurred.    An  additional  trip  for  the  witness  would 
have  been  necessary. 

*'The  deputy  acted  in  this  case  in  good  faith  and  with  no 
attempt  to  make  fees  or  incur  unnecessary  expenses;  but,  on 
the  contrary,  with  a  view  of  saving  time  and  expense  to  the 
Government,  which  was  done. 

**  Question.  Is  the  deputy  marshal  entitled  to  be  reim- 
bursed from  salaries,  fees,  and  expenses  for  the  amount  paid 
for  team  hire,  tickets  for  deputy  sheriff  and  respondent  from 
the  place  of  apprehension  to  ttie  place  of  hearing,  together 
with  the  amount  paid  the  deputy  sheriff  for  services  as 
guard,  not  exceeding  $2  per  day  for  the  time  necessarily  em- 
ployed, his  hotel  bills  at  the  place  of  hearing,  and  his  actual 
and  necessary  expenses  returning  home?" 

It  is  obvious  that  the  procedure  adopted  by  the  office 
deputy  marshal  in  this  case  was  unusual  and  irregular,  and 
that  the  expenses  described  by  you  as  having  been  paid  by 
him  and  for  which  he  seeks  reimbursement,  are  not  properly 
chargeable  to  the  United  States  unless  it  can  be  clearly  estab- 
lished that  the  circumstances  surroimding  the  case  are  such 
as  to  justify  allowance  on  the  ground  that  an  emergency 
existed  which  necessitated  his  incurring  sud  expenses  for 
and  on  behalf  of  the  Government  in  the  discharge  of  his 
duties.     In  such  emergency  cases  the  Comptroller  has  by  a 
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liberal  construction  of  the  statutes  allowed  reimbursement 
of  expenses,  when  reasonaUe  and  just,  actually  incurred  in 
good  faith  and  paid  by  a  deputy  marshal  in  accomplisliing 
the  arrest  of  a  person  named  in  a  warrant  in  the  hands  of  a 
deputy  marshal  for  service,  when  an  otherwise  strict  con- 
struction of  the  statutes  would  entail  a  hardship  on  the 
deputy  marshal  and  tend  to  hamper  or  prevent  him  from 
effectually  performing  his  official  duties. 

But  at  the  same  time  it -has  been  made  clear  that  a  deputy 
marshal  has  no  authority  to  employ  a  person  to  perform  the 
statutory  duties  of  the  deputy  mai^al  and  thereby  obligate 
or  render  liable  the  Government  to  compensate  such  person 
for  his  services  or  to  pay  his  expenses.  {Mayors  ccLse,  No- 
vember 29,  1907,  43  Ms.  Comp.  Dec.,  920.)  It  is  the  duty 
of  the  deputy  marshal  to  serve  process  in  his  hands,  and  he 
can  not  properly  delegate  that  duty  to  another  person. 

The  expenses  which  ordinarily  may  be  incurred  by  an 
ojffiee  deputy  marshal,  and  which  are  legally  chargeable  to 
the  appropriation  mentioned  by  you,  are  such  as  are  ex- 
pressly provided  for  by  section  10  of  the  act  of  May  28,  1896 
(29  Stat.,  182),  which  section  has  been  amended  by  the  act 
of  February  19,  1909  (35  Stat.,  640),  so  as  to  read  as  follows: 

'*When  any  of  such  office  deputies  is  engaged  in  the  service 
of  ajiv  writ,  process,  subpoena,  or  other  oraer  of  the  court, 
or  when  necessarily  absent  from  the  place  of  his  re^ar 
eiaployment,  on  official  business,  he  shall  be  allowed  his 
actual  traveling  expenses  only,  and  his  necessary  and  actual 
expenses  for  lodging  and  subsistence,  not  to  exceed  three 
dollars  per  day,  ana  the  necessary  actual  expenses  in  trans- 
porting prisoners,  including  necessary  guard  hire,    *    *    *  / ' 

Can  the  expenses  described  in  your  letter  be  properly 
considered  as  covered  by  the  provision  for  ^Hhe  necessary 
actual  expenses  in  transporting  prisoners,  including  necessary 
guard  hiref^  Was  the  defendant  while  traveling  187  miles 
to  the  place  where  the  conmiissioner  was  located  and  where 
the  deputy  marshal  first  saw  him  a  *^ prisoner?''  Was  the 
deputy  sheriff  while  accompanying  this  defendant  on  this 
trip  of  187  miles  a  ''necessary  guard?'' 

The  facts  in  this  case  when  stripped  of  side  issues,  not 
material  or  controlling,  show  that  the  office  deputy  marshal 
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employed  the  deputy  sheriff  as  his  messenger  to  go  some  38 
miles  from  the  place  where  the  deputy  marshal  was  at  the 
time  and  inform  a  person,  for  whom  the  deputy  marshal 
had  a  warrant,  that  such  warrant  was  in  the  hands  of  the 
latter  who  desired  that  the  defendant  come  in  and  surrender. 

It  is  apparent  that  the  deputy  sheriff  did  not  legally  arrest 
this  defendant.  The  most  that  the  deputy  sheriff  could  do 
was  to  find  the  defendant  and  inform  him  that  the  deputy 
marshal  had  a  warrant  for  his  arrest.  This  did  not  amount 
to  serving  the  warrant,  or  to  taking  the  defendant  into  the 
custody  of  the  deputy  marshal.  Such  being  the  case,  there 
was  no  prisoner  transported  by  the  deputy  marshal  or  imder 
his  direction,  i.  e.,  by  the  deputy  sheriff,  and,  of  course,  if 
there  were  no  '* prisoner,"  there  could  be  no  ^'necessary 
guard."  The  action  of  the  defendant  in  traveling  187  miles 
to  the  commissioner  to  meet  the  deputy  marshal  there  must 
be  considered  a  voluntary  act;  therefore,  the  necessity  of  a 
guard,  or  the  necessity  for  the  deputy  sheriff  to  accompany 
him  that  distance  is  not  apparent. 

It  is  not  shown  that  the  deputy  marshal  could  not  have 
arrested  the  defendant  himself,  either  on  this  trip,  or  a  sub- 
sequent trip,  or  that  such  an  emergency  existed  in  this  case 
as  would  justify  me  in  deciding  that  the  *  Grovemment  is 
liable  to  reimburse  the  office  deputy  marshal  for  the  amount 
paid  by  him  to  the  deputy  sheriff  for  guard  hire  and  his 
expenses,  or  the  railroad  fare  of  the  defendant  in  traveling 
187  miles  to  the  place  where  the  commissioner  was  located, 
and  where  the  deputy  marshal  was  awaiting  his  arrival. 

In  view  of  the  above  I  am  of  opinion  that  you  are  not 
authorized  to  pay  the  expenses  described  in  your  letter. 

Any  other  conclusion  I  fear  would  lead  to  abuses,  and 
would  be  extending  the  statute  governing  allowances  of 
office  deputy  marshals  beyond  its  reasonable  scope  and 
intent. 
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TRAN8P0BTATI0N    07   BNUSTXD    MEN    OT   THB   NAVT   WHBN 
DISCHABOED  ON  MEDICAL  8T7BVBY. 

The  act  of  March  3,  1909  (35  Stat.,  755),  gives  the  right  to  enlisted  men  of 
the  Navy,  when  dischaiged  on  medical  survey,  to  transportation  to 
their  homes  at  government  expense,  but  such  right  must  be  availed 
of  at  the  time  of  discharge  or  within  a  reasonable  time  thereafter. 

An  enlisted  man  of  the  Navy,  discharged  on  medical  survey,  who  engages 
in  another  occupation  at  the  place  of  his  discharge  is  not  subsequently 
entitled  to  transportation  to  his  home  at  government  expense. 

Agitrtant  Comptroller  Mitchell  to  George  B.  Cimpo,  Passed  Assistant  Pay- 
master, U.  8.  Navy,  Pebmazy  88, 1910: 

I  have  received  by  reference  of  the  Secretary  of  the  Navy 
of  February  2,  1910,  your  letter  of  November  4, 1909,  stating 
that— 

"S.  E.  Wheeler,  apprentice  seaman,  U.  S.  Navy,  was  dis- 
charged by  reason  or  medical  survey  from  the  naval  service 
November  3,  1909. 

"The  commanding  officer  of  the  U.  S.  S.  Franklin  issued 
this  office  an  order  k)  furnish  said  Wheeler  with  transporta- 
tion to  his  home,  as  stated  in  his  enlistment  record,  South 
Framin^am,  Mass.    *    *    * 

"On  jNovember  4,  1909,  one  day  after  his  discharge, 
Wheeler  was  taken  upon  the  rolls  of  this  station  as  an  em- 
plovee — chauffeur,  automobile  ambulance.    *    *    * 

"As  it  was  known  to  the  pay  officer  at  the  time  of  discharge 
that  Wheeler  was  not  going  to  perform  travel  to  his  home,  or 
to  any  other  point,  for  that  matter,  transportation  wa6  with- 

You  request  my  decision  as  to  whether  you  are  authorized 
to  furnish  Wheeler,  under  the  above  circumstances,  trans- 
portation to  his  home,  as  you  were  directed  to  do  by  the 
commanding  officer  of  the  U.  S.  S.  Franklin  at  the  time  of 
Wheeler's  discharge. 

The  naval  appropriation  act  of  March  3,  1909  (35  Stat., 
755),  under  the  head  of  "Transportation,"  provides: 

"For  travel  allowance  of  enlisted  men  discharged  on  ac- 
count of  expiration  of  enlistment;  transportation  of  enlisted 
men  and  apprentice  deamen  at  home  and  abroad,  with  sub- 
sistence and  traiisfers  en  route,  or  cash  in  lieu  thereof;  trans- 
varUUian  to  their  homes,  if  residents  of  the  United  Staies,  of  en- 
listed men  and  apprentice  seamen  discharged  on  medical  survey, 
with  subsistence  and  transfers  en  route,  or  cash  in  lieu  thereof; 
transportation  of  sick  or  insane  enlisted  men  and  apprentice 
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seamen  to  hospitds,  with  subsistence  and  transfers  en  route^ 
or  cash  in  lieu  thereof." 

Article  802,  paragraph  6,  of  the  Navy  Regulations,  1909, 
made  in  aid  of  the  above  statute,  provides: 

''Men  discharged  by  medical  survey,  if  residents  of  the 
United  States  or  of  the  insular  possessions  of  the  United 
States,  shall  at  the  time  of  their  discharge  be  furnished  trans* 
portation  to  their  homes,  with  susbsistence  and  transfers  en 
route,  or  cash  in  lieu  thereof." 

The  above  act  authorizes  the  furnishing  of  transportation 
in  kind  to  their  homes,  if  residents  of  the  United  States,  of 
enlisted  men  and  apprentice  seamen  discharged  on  medical 
survey,  also  subsistence  and  transfers  en  route,  dr  cash  in 
lieu  of  such  subsistence  and  transfers,  but  it  confers  no  right 
to  commutation  of  the  expense  of  such  travel  in  the  event 
that  such  travel  is  not  performed.  (See  40  MS.  Comp.  Dec., 
911,  February  26,  1907.) 

The  regulation  expresses  what  the  statute  implies,  that  the 
transportation  should  be  furnished  at  the  time  of  dischaige, 
for  it  is  then  that  the  right  to  be  furnished  transportation 
accrues  and  the  obligation  attaches.  The  discharged  en- 
listed man,  however,  need  not  avail  himself  of  this  ri^t. 

In  Allen  v.  United  States  (43  Ct.  CI.,  220),  it  was  held, 
quoting  syllabi: 

"The  act  2d  March,  1901  (31  Stat.  L.,  902),  provides  that 
'when  an  officer  shall  he  discharged  from  the  service*  he  shall 
receive  four  cents  a  mile  for  certain  land  travel, '  Provided  fur- 
ther, That  for  sea  travel  on  discharge  actual  expenses  ordy  shall 
he  paid  to  officers.* 

"This  proviso  must  be  construed  in  connection  with  the 
context  which  says  'when  an  officer  shall  he  discharged  from  the 
service.'  The  proviso  does  not  create  a  perpetual  ^rant. 
'  The  discharge  mentioned  in  it  is  the  same  as  that  mentioned 
in  the  body  of  the  act.  The  reimbursement  is  for  money  ex- 
pended for  going  directly  from  the  place  of  discharge  to  the 
place  where  the  officer  entered  the  service,  i.  e.,  withoui  enga- 
ging in  any  intermediate  employment  or  occupation." 

The  statute  under  consideration  gives  the  right  to  an  en- 
listed man  when  discharged  on  medical  survey  to  be  trans- 
ported to  his  home  at  the  expense  of  the  Oovemment.  This 
right,  however,  must  be  availed  of  at  the  time  of  discharge  or 
within  a  reasonable  time  thereafter.     What  constitutes  a 


Digitized  by  VjOOQ IC 


PAY  DUBIKG  SUSPENSION  FBOM  PROMOTION.         557 

reasonable  time  depends  upon  the  facts  of  each  individual 
case. 

In  the  case  presented^  I  think  that  Wheeler  by  engaging 
when  discharged  in  another  occupation  at  the  place  of  his 
dischai^e  thereby  lost  his  right  to  be  thereafter  transported 
to  his  home  at  gorenunent  expense. 

I  have  therefore  to  advise  you  on  the  facts  presented  that 
you  are  not  authorized  to  furnish  him  transportation  to  his 
home. 


FAT  or  UXaTBHAKT  07  THX  KAVT  BTDTBINO  PEUOB  OT  ffUSPXN- 

noN  noM  FsoMonoK. 

When  a  lieutenant,  junior  grade,  of  the  Navy,  has  been  Buapended  from 
promotion  for  a  year,  under  the  proviBionfl  of  section  1505  of  the  Revised 
Statutes,  because  of  &ilure  to  pass  the  required  examination,  and  sub- 
sequently passes  a  reexamination  and  is  promoted  to  fill  a  vacancy,  a 
later  act  of  Congress  directing  the  Secretary  of  the  Navy  to  restore  him 
to  his  original  number  to  receive  rank  from  the  time  when  his  loss  of 
date  began,  does  not  entitle  such  officer  to  the  pay  of  the  higher  grade 
during  the  period  of  suspension  from  promotion. 

l>eoiatoii  toy  Aatistamt  Comptroller  XitclMU,  Vebmaxy  28,  1910: 

Hilary  Williams,  lieutenant,  U.  S.  Navy,  appealed  January 
29, 1910,  from  the  disallowance  by  the  Auditor  for  the  Navy 
Department  in  settlement  No.  22776,  dated  June  4,  1909,  of 
his  claim  for  difference  between  the  pay  of  a  lieutenant  and 
that  of  lieutenant,  junior  grade,  from  January  1,  1904,  to 
December  31,  1904,  the  period  for  which  he  was  suspended 
from  promotion  by  reason  of  having  failed  to  pass  an  exami- 
nation for  promotion.  The  difference  in  pay  is  claimed  under 
an  act  of  Congress  approved  February  6,  1909  (35  Stat., 
1436),  entitled  **An  act  to  correct  the  naval  record  of  Lieut. 
Hilary  Williams,  U.  S.  Navy,"  which  is  as  follows: 

''That  the  Secretary  of  the  Navy  be,  and  he  is  hereby, 
authorized  and  directed  to  amend  the  naval  record  of 
lieutenant  Hilary  Williams,  United  States  Navv,  by  placing 
his  name  on  the  official  Navy  Register  of  the  Navy  Depart- 
ment next  after  that  of  Lieutenant  Charles  T.  Owens,  United 
States  Navy,  and  to  receive  rank  of  lieutenant,  United  States 
Navy,  from  January  first,  nineteen  hundred  and  four." 
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The  statutes  providing  for  examination  of  officers  of  the 
Navy  before  promotion  and,  in  cases  of  failure,  for  reexami* 
nation  are  the  following  sections  of  the  Revised  Statutes: 

'^Seo.  1496.  No  line  officer  below  the  grade  of  commodore, 
and  no  officer  not  of  the  line,  shall  be  promoted  to  a  higher 
grade  on  the  active  list  of  the  Navy  until  his  mental,  moral, 
and  professional  fitness  to  perform  all  his  duties  at  sea  have 
been  established  to  the  satisfaction  of  a  board  of  examining 
officers  appointed  by  the  President." 

*'Sec.  1505.  Anv  officer  of  the  Navy  on  the  active  list 
below  the  grade  of  commander,  who,  upon  examination  for 
promotion,  is  not  found '  professionally  qualified,  shall  be 
suspended  from  promotion  for  one  year,  with  correspondinjg 
loss  of  date  when  he  shall^  be  reexamined  and  in  case  of  his 
failure  upon  such  reexamination  he  shall  be  dropped  from 
the  service." 

And  section  1,  act  of  June  22,  1874  (18  Stat.,  191),  pro- 
vides as  follows: 

''That  on  and  after  the  passage  of  this  act  any  officer  of 
the  Navy  who  may  be  promoted  in  course  to  fill  a  vacancy 
in  the  next  higher  grade  shall  be  entitled  to  the  pay  of  the 
grade  to  which  promoted  from  the  date  he  takes  rank 
therein,  if  it  be  subsequent  to  the  vacancy  he  is  appointed 

It  is  shown  by  the  papers  in  the  case  and  the  records  of  the 
Navy  Department  that  in  June,  1904,  the  appellant,  then  a 
lieutenant,  junior  grade,  on  the  Navy  Register  next  below 
Charles  T.  Owens  of  the  same  grade,  was  promoted  to  the 
grade  of  lieutenant,  subject  to  examination,  to  fill  a  vacancy 
existing  January  1, 1904.  He  failed  in  his  examination,  how- 
ever, and  was  so  notified  June  13, 1904,  and  under  the  statute, 
supra,  was  suspended  from  promotion  for  one  year  from 
June  13, 1904,  with  loss  of  date  from  January  1, 1904.  (16  Op. 
Att.  Gen.,  587.)  On  June  13,  1905,  having  successfully 
passed  a  reexamination,  he  was  promoted  to  fill  a  vacancy 
existing  January  1,  1905,  caused  by  the  resignation  of  Lieut. 
K.  G.  Castleman,  December  31,  1904.  During  his  year  of 
suspension  47  officers  were  promoted  over  him;  in  other 
words,  he  lost  47  numbers  on  the  register. 

Under  date  May  25,  1909,  the  Bureau  of  Navigation 
informed  the  Auditor  as  follows: 
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"In  reply  to  your  letter  of  the  15th  instant  *  *  *  you 
are  advised  that  the  statement  in  the  Bureau's  letter  of 
April  14,  1909,  that  Lieut.  Hilary  Williams,  U.  S.  Navy,  was 
promoted  in  course  to  fill  a  vacancy  existing  in  the  grade  of 
lieutenant  on  January  1,  1904,  was  an  error.  The  commis- 
sion issued  to  Lieutenant  Williams  on  April  9,  1909,  was  to 
establish  his  rank  in  the  Navy  from  January  1,  1904,  and 
was  issued  to  fulfill  the  requirements  of  the  act  of  Congress 
approved  February  6,  1909. 

'Lieutenant  Williams  was  regularly  promoted  to  the  j^ade 
of  lieutenant  from  January  1,  1905,  arter  the  completion  of 
his  one  year's  suspension,  due  to  his  failure  on  examination 
for  promotion.  He  was  promoted  in  course  to  fill  a  vacancy 
existing  in  the  grade  of  lieutenant  on  January  1,  1905." 

The  Auditor  disallowed  the  claim  for  the  reasons  that: 

''It  appears  from  the  advice  of  the  Navy  Department  that 
claimant's  record  as  amended  under  the  provisions  of  the 
act  of  February  6,  1909,  did  not  promote  nim  in  course  to 
fill  a  vacancy  existingin  the  grade  of  lieutenant  on  January 
1,  1904.  (6  Comp.  I)ec.,  17;  also  Comp.  Dec,  Sept.  30, 
1907,  case  of  Surgeon  Moore.)  " 

By  his  failure  to  pass  the  first  examination  Lieutenant 
Williams  lost  forty-seven  numbers  in  his  grade,  and  it  is 
evident  that  one,  if  not  the  only,  purpose  of  the  act  of  Feb- 
ruary 6,  1909,  was  to  restore  him  to  his  original  number  in 
line  of  promotion,  so  that  he  would  not  have  to  await  the 
promotions  of  the  forty-seven  who  had  passed  him.  All  that 
the  act  contains  is  necessary  to  accomplish  that  object.  He 
had  to  be  placed  next  after  Lieutenant  Owens,  and  with  the 
rank  of  lieutenant  to  entitle  him  to  the  order  in  promotion 
that  was  designed.  It  is  therefore  not  necessary  to  seek 
further  for  application  of  any  of  the  words  of  the  act,  and  it 
would  be,  I  think,  a  forced  presumption  that  the  act  meant 
to  give  pay  as  well  as  rank  when  rank  only  is  mentioned.  In 
cases  of  promotion  pay  does  not  always  go  with  rank.  Pay 
begins  in  such  cases  from  the  date  of  the  vacancy  which  the 
oflScer  is  entitled  to  fill,  and  if  no  vacancy  exists  when  the 
officer  has  passed  a  reexamination  he  does  not  get  the  pay 
of  the  higher  grade  until  a  vacancy  occurs,  although  his 
higher  rank  dates  back  to  the  end  of  the  year  from  the  original 
vacancy  for  the  appointment  to  which  he  had  failed.  In 
the  opinion  of  the  Attorney-General  above  referred  to  (16 
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Op.  Att.  Oen.,  587)  he  said  of  an  officer  who  had  failed  on 
examination  and  been  reexamined: 

''In  stating  that  he  would  be  entitled  to  have  rank  when 
he  shall  finalTy  have  been  promoted,  as  of  the  date  of  Jan- 
uary 22.  1881  (the  expiration  of  a  year  from  the  original 
vacancy),  I  do  not  intend  to  be  understood  as  intimating 
that  he  would  be  entitled  to  the  pay  of  the  higher  grade  from 
the  ranking  date  in  his  commission.  His  case  would  not  be 
that  of  the  officer  provided  for  by  section  1662,  Revised  Stat- 
utes." 

It  follows  that  an  act  giving  a  promoted  officer  rank  from 
a  prior  date  does  not  necessarily  give  pay  also. 

When  Congress  intends  to  give  pay  with  increased  rank 
they  usually  so  specifiy.  For  example:  By  section  8  of  the 
personnel  act  of  March  3,  1899  (30  Stat.,  1006),  those  volun- 
tarily retired  are  given  ''the  rank  and  three-fourths  the  sea 
pay  of  the  next  higher  grade,  *  *  *"  and  the  same  words 
are  used  in  section  9  as  to  those  involuntarily  retired.  And 
in  the  case  of  retired  officers  who  had  civil-war  service  the 
act  of  June  29,  1906  (34  Stat.,  554),  provides  that  they  shall 
"be  placed  on  the  retired  list  with  the  rank  and  retired  pay 
of  one  grade  above  that  actually  held  by  them  at  the  time  of 
retirement." 

By  his  failure  to  pass  his  first  examination  Lieutenant 
Williams  remained  a  lieutenant,  junior  grade,  and  served  as 
such  during  the  year  1904.  There  was  no  office  of  lieutenant 
of  the  line  existing  on  January  1,  1904,  which  had  not  been 
filled  long  before  the  act  of  February  6,  1909,  and  I  do  not 
think  under  the  circumstances  it  can  be  assumed  that  it  was 
the  intention  of  Congress  to  increase  the  number  of  such 
lieutenants  by  that  act.  From  the  facts  as  set  forth  I  think 
it  would  be  a  forced  construction  to  hold  that  because  the 
appellant  was  given  rank  from  a  prior  date  he  was  given  pay 
from  that  date  also. 

I  have  considered  the  cases  of  United  States  v.  Vinton  (2 
Sumner,  299);  CoUins  v.  United  States  (15  Ct.  CI.,  22),  and 
McAlpine  v.  United  States  (27  Ct.  CI.,  491),  and  conclude 
that,  from  the  facts  in  this  case,  they  have  no  application  to 
it.     (See  4  Op.  Att.  Gen.,  603.) 

The  Auditor's  settlement  is  therefore  approved  and  no 
difference  found. 
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TUBCHASB  OF  TTPBWBITBB8  BT  CLEBK8  OT  COUBT  FOB  OFFICIAL 

ITBE. 

The  fees  and  emolumentB  of  the  offices  of  clerks  of  court  belong  prunarily 
to  the  United  States,  and  the  effect  of  section  839  of  the  Revised  Stat- 
utes, allowing  such  officers  to  retain  therefrcnn  their  authorized  office 
expenses  and  personal  compensation,  is  virtually  an  appropriation  of 
government  funds  for  those  purposes. 

The  official  emoluments  in  the  hands  of  clerks  of  court  are  fimds  held  in  the 
nature  of  a  trust  for  specific  purposes;  to  be  applied,  first,  in  the  pay- 
ment of  all  necessary  authorized  office  expenses,  and  secondly,  for 
the  clerk's  personal  compensation,  the  entire  official  emoluments  to 
be  accounted  for  as  required  by  law. 

Where  the  facts  show  that  a  clerk  requested  authority  to  ptirchase  a  type- 
writer for  official  use,  that  the  Attorney-General  granted  such  request 
and  authorized  the  ptirchase  to  be  made  from  the  official  emoluments, 
at  the  same  time  directing  the  clerk  to  report  the  expenditiure  in  his 
CTdolument  return,  that  the  machine  was  piurchased  and  has  been 
constantly  in  official  use  in  the  clerk's  office,  that  the  clerk  did  not 
chaige  the  cost  thereof  in  his  emolument  retiun  and  subsequently 
claims  that  the  same  was  purchased  from  his  personal  fimds,  the  clerk 
must  be  r^arded  as  having  discharged  his  trust  in  the  manner  of  dis- 
bursing and  accounting  for  the  official  emoluments  in  his  hands  and 
the  transaction  considered  as  carried  out  as  it  should  have  been,  and 
that,  consequently,  such  typewriter  is  the  property  of  the  Govern- 
ment and,  if  such  typewriter  is  disposed  of,  the  proceeds  thereof  should 
be  covered  into  the  Treasury  under  section  3618  of  the  Revised  Statutes. 

<kan9troller  Tiacewell  to  the  Attoxney-Oeneral,  February  28,  1910: 

I  am  in  receipt  of  your  letter  of  the  8th  instant  as  follows: 

"Under  date  of  January  31,  1908,  this  department  author- 
ized Frederick  S.  Piatt,  clerk  of  the  United  States  courts, 
Rutland,  Vt.,  to  purchase  a  Remington  typewriter  for  use  in 
his  office,  the  cost  thereof  to  he  paid  from  the  official  emolu- 
ments of  the  clerk,  Mr.  Piatt  wrote  the  department  on 
January  24,  1910,  requesting  authority  to  purchase,  from 
his  official  emoluments,  a  new  Remington  typewriting  ma- 
chine with  the  understanding  that  the  machine  in  his  office 
be  returned  to  the  Remington  Typewriter  Company  as  part 
payment  for  the  new  machine. 

"  Authority  for  the  purchase  of  a  new  machine  was  granted 
on  January  28,  1910,  and  Mr.  Piatt  was  advised  that  para- 
graph 1456  of  the  current  instructions  prohibited  the  ex- 
change of  an  old  typewriting  machine  as  part  payment  on  a 
new  machine.  He  was  instructed,  however,  to  sell  the  old 
machine  and  deposit  the  proceeds  to  the  credit  of  the  Treas- 
urer of  the  United  States,  it  being  assumed  that  the  machine 
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which  Mr.  Piatt  desired  to  dispose  of  was  the  property  of  the 
United  States,  although  said  machine  was  not  charged  to 
him  on  the  "Government  property  record,"  as  credit  there- 
for had  not  been  claimed  in  his  emolument  returns.  The 
department  is  now  in  receipt  of  a  letter  from  Mr.  Piatt, 
dated  January  31,  1910,  in  which  he  states  that  although 
authority  for  the  purchase  of  a  typewriting  machine  was 
granted  by  department  letter  of  January  31,  1908,  he  finds 
that  the  two  machines  which  he  now  has  in  his  oflSce  were 
not  purchased  from  the  emoluments  of  his  office,  but  from 
his  private  funds.  In  the  latter  letter  the  clerk  requests 
that  he  be  advised  whether  or  not,  in  view  of  the  statements 
contained  therein,  the  Government  has  any  claim  whatever 
upon  the  typewriters  in  his  office,  and  as  to  whether  or  not 
he  is  at  liberty  to  turn  one  or  both  of  these  machines  into 
the  purchase  of  a  new  machine. 

"Copies  of  the  communications  referred  to  above  are 
herewith  transmitted,  and  it  is  requested'  that  you  pass 
upon  the  question  as  to  whether  or  not  the  two  machines 
referred  to  in  the  clerk^s  letter  of  January  31,  1910,  may 
now  be  sold  bv  the  clerk,  and  the  proceeds  converted  to  the 
use  of  the  clerfc,  or  may  be  appUed  m  part  payment  for  a  new 
;nachine  to  be  used  in  the  clerk's  office,  lou  will  notice 
that  the  clerk  claims  that  he  purchased  the  two  machines 
in  question  from  private  funds  in  his  hands;  it  is  probably 
meant  by  this  that  he  purchased  them  from  the  funds  in  his 
hands  but  did  not  claim  credit  for  the  disbursements  in  his 
emolument  returns  for  the  half  years  in  which  the  said  ma- 
chines were  purchased." 

The  material  facts  in  this  case,  gathered  from  the  corre- 
spondence and  from  the  clerk's  emolument  returns  for  the 
calendar  year  1908,  are  as  follows: 

In  January,  1908,  the  clerk  requested  authority  to  pur- 
chase a  typewriting  machine  for  official  use;  the  Attorney- 
General  granted  the  request  and  authorized  the  purchase 
to  be  made  out  of  the  official  emoluments,  directing  the  clerk 
at  the  same  time  to  report  the  expenditure  in  his  emolument 
return;  the  clerk  actually  purchased  the  typewriter  for 
official  use,  and  the  machine  has  been  in  constant  official 
use  in  the  clerk's  office  ever  since  its  purchase;  the  clerk's 
official  emoluments  during  the  calendar  year  1908  amounted 
to  $3,802.91  in  both  courts,  out  of  which  he  paid  other 
authorized  expenses  in  the  sum  of  $1,071,  leaving  $2,731.91, 
which  the  clerk  wholly  retained  as  his  personal  compensa- 
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tion;  the  clerk  did  not  charge,  the  cost  of  the  typewriter  in 
his  emolument  return,  and  now  asserts  that  he  made  the 
purchase  from  his  "personal''  funds  and  not  from  the  official 
emoluments. 

Section  833,  Revised  Statutes,  provides: 

"Sec  833.  Every  *  *  *  clerk  of  a  district  court, 
clerk  of  a  circuit  court,  *  *  *  shaD,  on  the  first  davs  of 
January  and  July,  in  each  year,  or  within  thirty  days  there- 
after, make  to  the  Attorney-General,  in  such  form  as  he  may 
prescribe,  a  written  return  for  the  half  year  ending  on  said 
days,  respectively,  of  all  the  fees  and  emoluments  of  his  office, 
of  every  name  and  character,  and  of  all  the  necessary  expenses 
of  his  office,  including  necessary  clerk  hire,  together  with  the 
vouchers  for  the  payment  of  the  same  for  such  last  half 
year.  *  *  *"  (See  also  act  of  June  28,  1902,  32  Stat., 
475). 

Section  839,  Revised  Statutes,  reads  as  follows: 

"Sec  839.  No  clerk  of  a  district  court,  or  clerk  of  a  circuit 
court,  shall  be  allowed  by  the  Attorney-General,  *  *  * 
to  retain  of  the  fees  and  emoluments  of  his  office,  or,  in  case 
both  of  the  said  clerkships  are  held  by  the  same  person,  of 
the  fees  and  emoluments  of  the  said  offices,  respectively,  for 
his  personal  compensation,  over  and  above  nis  necessary 
office  expenses,  including  necessary  clerk  hire,  to  be  audited 
and  allowed  by  the  proper  accounting  officers  of  the  Treas- 
ury, a  sum  exceeding  three  thousand  five  hundred  dollars  a 
year  for  any  such  district  clerk  or  for  any  such  circuit  clerk, 
or  exceeding  that  rate  for  any  time  less  than  a  year." 

The  fees  and  emoluments  of  the  clerk's  office  belong  pri- 
marily to  the  United  States,  and  the  effect  of  section  839, 
Revised  Statutes,  allowing  such  an  officer  to  retain  therefrom 
first,  his  necessary  authorized  office  expenses,  and,  second, 
his  personal  compensation,  is  virtually  an  appropriation  of 
government  funds  for  those  purposes.  (See  7  Comp.  Dec, 
585,  588;  16  id.,  4,  12;  Bean  v.  Patterson,  110  U.  S.,  401-403; 
United  States  v.  Mason,  129  Fed.  Rep.,  742.) 

It  is  clear  in  this  case  that  had  the  clerk  purchased  this 
typewriter  from  the  official  emoluments,  the  legal  title  to  such 
property  would  vest  in  the  Government.  (2  Comp.  Dec, 
434;  7  id.,  171.) 

It  is  equally  clear  under  the  facts  as  set  forth  that  it  was 
the  duty  of  the  clerk  to  have  purchased  this  typewriter  from 


Digitized  by  VjOOQ IC 


564  DECISIONS  OF  THE  COMPTBOLLEB. 

the  official  emoluments  and  to  have  charged  therefor  in  his 
proper  emolument  return  as  expressly  directed  by  the  Attor- 
ney-Greneral.  His  failure  to  perform  his  duty  in  the  proper 
manner  should  not,  under  the  circumstances,  operate  for  his 
pecuniary  benefit  and  to  the  disadvantage  of  the  Govern- 
ment. 

The  official  emoluments  in  the  hands  of  the  clerk  are  funds 
held  in  the  nature  of  a  trust  for  specific  purposes,  viz,  to  be 
appUed,  first,  in  payment  of  all  necessary  authorized  office 
expenses,  and,  second,  for  the  clerk's  personal  compensation, 
the  latter  not  to  exceed  a  maximum  of  $3,500,  the  entire 
official  emoluments  to  be  accounted  for  as  required  by  the 
statutes.  When  directed  by  the  Attorney-General  to  apply 
a  portion  of  these  funds  to  the  purchase  of  a  typewriter 
necessary  for  use  in  the  clerk's  office,  and  the  typewriter  is 
actually  purchased  and  installed  in  the  office,  whether  the 
clerk  used  "personal  funds '*  or  not  for  that  purpose,  would 
not  reUeve  him  from  accounting  for  the  value  of  the  type- 
writer  in  the  same  manner  as  though  he  purchased  the  type- 
writer from  the  official  emoluments  as  contemplated  by  law. 
In  other  words,  the  transaction  should  be  considered  as  hav- 
ing been  carried  out  in  the  way  in  which  it  should  have  been 
effected. 

An  amount  equal  to  the  cost  of  the  typewriter  was  retained 
by  the  clerk  in  this  case  for  his  personal  use,  which  amount 
was  legally  appUcable  to  the  payment  for  the  typewriter,  and 
it  is  apparent  that  the  clerk  had  no  right  to  pay  that  amount 
to  himself  and  not  apply  it  to  the  purchase  of  the  authorized 
official  typewriter,  in  case  the  typewriter  was  needed  for 
official  use  and  was  so  purchased  and  used. 

In  view  of  the  rule  indicated  to  the  effect  that  the  clerk 
must  be  regarded  as  having  discharged  his  trust  in  the  matter 
of  disbursing  and  accounting  for  the  official  emoluments  in 
his  hands  in  the  manner  contemplated  by  law,  I  am  of  opinion 
that  the  transaction  must  be  considered  as  having  been 
carried  out  as  it  should  have  been,  which  would  have  the  effect 
of  making  the  typewriter  the  property  of  the  Grovernment, 
from  which  it  follows  that  if  the  said  typewriter  is  disposed 
of  the  proceeds  should  be  covered  into  the  Treasury  under 
section  3618,  Revised  Statutes. 
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I  have  made  no  particular  reference  herein  to  the  type- 
writer purchased  prior  to  1908  for  the  reason  that  the  facts 
relative  to  that  transaction  are  unknown  to  me. 


FUBNISHINe  WATBB  TO  If  AVAL  OFnCXBS  OCCITFraiO  PUBLIC 

QUABTEBS. 

There  is  no  statutory  proviBion  entitling  officers  at  navy-yards  and  naval 
stations,  who  are  occupying  public  quarters,  to  be  furnished  with  water 
for  their  personal  use  in  said  quarters  at  the  expense  of  the  €rovemment. 

Assistant  ComptroUer  XitcheU  to  the  Secretary  of  the  Navy,  Febmazy  28, 
1910: 

By  your  reference  of  February  14,  1910,  you  forward  to 
this  office  a  communication  from  Rear-Admiral  J.  B.  Mur- 
dock,  U.  S.  Navy,  commandant  navy-yard  and  station, 
New  York,  N.  Y.,  relative  to  the  expense  of  furnishing 
water  for  private  purposes  to  officers  occupying  public 
quarters  and  request  my  decision  whether  bills  for  water 
so  furnished  may  be  paid  from  the  appropriation  '*  Mainte- 
nance of  yards  and  docks,  *  *  *  water  tax''  (act 
March  3,  1909,  35  Stat.,  761,  762),  or  any  other  naval  ap- 
propriation; or,  in  other  words,  whether  officers  at  navy- 
yards  and  stations  occupying  public  quarters  are  entitled 
to  be  furnished  with  water  for  their  personal  use  in  said 
quarters  at  the  expense  of  the  United  States. 

Prior  to  the  passage  of  the  act  of  March  2,  1907  (34  Stat., 
1167),  officers  of  the  Navy  were  not  entitled  to  have  heat, 
light,  or  water  furnished  for  their  private  use  in  public 
quarters  occupied  by  them  at  the  expense  of  the  Govern- 
ment. (12  Comp.  Dec.,  789.)  By  said  act  they  became 
specifically  entitled,  by  reason  of  the  assimilation  of  their 
allowances  to  those  of  Army  officers,  to  be  furnished  with 
heat  and  light  actually  necessary  for  their  authorized 
allowance  of  quarters  at  the  expense  of  the  United  States. 
There  has  been  no  law  enacted  of  which  I  am  aware  specifi- 
ally  conferring  on  naval  officers  either  directly  or  by  reason 
of  the  assimilation  of  their  allowances  to  those  of  Army 
officers  the  right  to  be  furnished  with  water  for  their  private 
quarters  at  the  expense  of  the  Government.    In  the  ab- 
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sence  of  such  a  statutory  provision  they  are  not  in  my  opin- 
ion so  entitled.  (12  Comp.  Dec,  789;  sec.  1558,  Rev. 
Stat.) 


8ST-0FF  OF  BSBTS  BUS  THE  eOVXSNMENT  AOADTST  aAVOffM 
DEPOSITS  OF  ENLISTED  KEN  OF  THE  NAVT. 

The  act  of  February  9,  18S9  (25  Stat.,  657),  providing  for  deponts  of 
savings  of  enlisted  men  of  the  Navy  and  exempting  such  depodts 
from  liability  for  their  debts,  does  not  apply  to  debts  due  the  Gov- 
ernment and  such  debts  should  be  set  off  against  said  deposits. 

When  it  appears  that  an  enlisted  man  of  the  Navy  has  been  dishonorably 
discharged  after  serving  a  term  of  imprisonment  for  desertion,  that 
at  the  time  of  his  dischaige  the  fact  that  there  was  due  him  a  sum 
deposited  was  inadvertently  overlooked,  and  that  upon  discharge  he 
was  furnished,  under  authority  of  the  acts  of  February  16,  1909  (35 
Stat.,  622),  and  March  3,  1909  (35  Stat.,  756),  a  cash  gratuity  and 
transportation,  the  amount  of  such  gratuity,  transportation,  and  any 
other  indebtedness  due  the  Government  at  the  time  of  his  dischaige 
should  be  set  off  against  the  sum  deposited  to  his  credit. 

Decision  by  Assistant  ComptioUer  HitcheU,  March  8,  1910: 

Granville  H.  Worth,  late  ordinary  seaman,  U.  S.  Navj-, 
appealed  January  10,  1910,  from  the  action  of  the  Auditor 
for  the  Navy  Department  in  settlement  No.  99260,  dated 
October  30,  1909,  disallowing  his  claim  for  $50,  the  amount 
alleged  to  have  been  deposited  with  the  pay  officer  of  the 
U.  S.  S.  New  Jersey  between  December,  1906,  and  February 
1,  1907. 
The  Auditor  disallowed  the  claim  because: 

"There  is  no  record  of  the  claimant's  having  made  a  de- 
posit^ and  it  is  probable  that  his  intended  deposit  was  never 
entered  as  a  deposit  on  account  of  his  desertion  on  February 
5  (March  5),  1907,  but  that  the  amount  was  allowed  to  remain 
in  the  balance  due  him  on  the  rolls,  viz,  $54.77.  This  amount 
was  credited  to  his  account  on  the  rolls  of  the  Southery  dur- 
ing the  fourth  quarter,  1909. 

He  has  been  overpaid  in  the  sum  of  $11.58  on  account  of 
transportation,  subsistence,  and  money  furnished  him  on 
his  honorable  discharge  of  August  19,  1909." 

The  claimant  enlisted  July  18,  1904,  absented  himself 
without  leave  from  the  New  Jersey  March  5,  1907.  He  was 
apprehended  and  delivered  on  board  the  Lancaster  March  10, 
1909^  tried  by  a  general  court-martial  and  found  guilty  of 


Digitized  by  VjOOQ IC 


SET-OFF  AGAINST  DEPOSITS,  567 

''absence  without  leave,"  and  sentenced  "to  be  confined  in 
such  place  as  the  Secretary  of  the  Navy  may  designate  for  a 
period  of  six  months;  then  to  be  dishonorably  discharged 
from  the  United  States  Navy;  to  perform  hard  labor  during 
said  confinement,  and  after  his  accrued  pay  shall  have 
dischai^ed  his  indebtedness  to  the  United  States,  at  the  date 
of  approval  of  this  sentence,  to  forfeit  all  pay  that  may 
become  due  him  except  a  sum  of  $3  per  month  during  said 
confinement  for  necessary  prison  expenses  and  a  further  sum 
of  $20  to  be  paid  him  when  discharged  pursuant  to  this 
sentence." 

The  said  finding  and  sentence  was  approved  April  20, 1909, 
and  the  naval  prison  at  Portsmouth,  N.  H.,  was  designated 
as  the  place  of  confinement.  He  was  dishonorably  dis- 
charged in  pursuance  of  said  sentence  on  August  19,  1909. 

Upon  an  examination  of  the  accounts  of  Paymaster  John 
R.  Sanford  of  the  U.  S.  S.  Netv  Jersey,  no  record  is  foimd  of 
any  deposit  having  been  made  by  the  claimant  at  the  time  it 
was  alleged  to  have  been  made  by  him,  but  it  appears  that 
he  made  a  deposit  of  S50  on  October  1,  1906,  which  was 
credited  in  deposit  book  No.  40433,  and  reported  to  the 
Auditor  by  Paymaster  Sanford  on  his  abstract  of  deposits 
for  the  month  of  October,  1906. 

It  also  appears  that  this  deposit  has  never  been  paid  to  the 
claimant. 

The  claimant's  term  of  enlistment  expired  on  July  17, 
1908.  His  enlistment  having  expired  he  is  not  entitled  to 
pay  while  under  arrest  and  confinement  on  board  the  U.  S.  S. 
Lancaster  from  March  10  to  April  19,  1909  (12  Comp.  Dec, 
592),  nor  is  he  entitled  to  pay  while  confined  in  prison  from 
April  20  to  August  19, 1909,  under  the  sentence  of  the  court- 
martial.     (12  Comp.  Dec,  339.) 

His  pay  account  for  this  period  is  stated  as  follows: 

DebiU. 

Checkages  against  his  accounts  on  the  U.  S.  S.  Lanauter: 

Cash 11.00 

Clothing  and  small  stores 18. 67 

Rewaid 20.00 

Cost  of  his  transportation 35. 90 

$75.57 
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OediU. 
Balance  due  March  5,  1907 154.77 


Balance  due  United  Statee 20. 80 

The  question  arises  as  to  whether  the  amount  of  this 
indebtedness  should  be  set  off  against  his  said  deposit. 
The  act  of  February  9,  1889  (25  Stat.,  657)  provides: 

"That  any  enlisted  man  or  appointed  petty  officer  of  the 
Navy  may  deposit  his  savings,  m  sums  not  less  than  five 
dollars,  with  the  pavmaster  upon  whose  books  his  account  is 
borne;  and  he  snail  be  furnished  with  a  deposit  book,  in 
which  the  said  paymaster  shall  note,  over  his  signature,  the 
amount,  date,  and  place  of  such  deposit.  The  money  so 
deposited  shall  be  accounted  for  in  the  same  manner  as  other 
public  funds,  and  shall  pass  to  the  credit  of  the  appropriation 
for  'Pay  for  the  Navy,'^and  shall  not  be  subject  to  forfeiture 
by  sentence  of  court-martial,  but  shall  be  forfeited  by  de- 
sertion, and  shall  not  be  permitted  to  be  paid  until  final 
payment  on  discharge^  or  to  the  heirs  or  representatives  of 
a  deceased  sailor,  ana  that  such  deposit  be  exempt  from  liar- 
hilityfor  such  sailor^ s  debts;  Provided,  That  the  Uovemment 
shall  De  liable  for  the  amoimt  deposited  to  the  person  so 
depositing  the  same. 

'Sec.  2.  That  for  anv  sums  not  less  than  five  dollars  so 
deposited  for  the  period  of  six  months  or  longer,  the  sailor, 
on  his  final  discharge,  shall  be  paid  interest  at  the  rate  of 
four  per  centum  per  annum." 

It  is  a  familiar  principle  that  general  words  in  a  statute 
do  not  include  nor  bind  the  Government  where  its  rights, 
interests,  or  remedies  are  involved.  It  is  bound  only  by 
being  expressly  named  or  by  necessary  impUcation  from  the 
terms  and  purpose  of  the  act.  (See  Black  on  Interpreta- 
tion of  Laws,  119;   United  States  v.  Herron,  20  Wall,  251.) 

The  said  act  does  not  expressly  exempt  such  deposits  from 
liability  for  debts  due  the  Government.  The  object  and 
purpose  of  the  act  is  to  elevate  the  condition  of  enlisted  men 
in  the  Navy  and  to  prevent  desertion.  It  is  not  necessaiy 
to  accomplish  such  purposes  to  exempt  such  deposits  from 
liabiUty  for  debts  due  the  Government.  It  may  be  that  the 
deposits  would  be  exempt  from  liability  for  the  sailors' 
private  debts  if  they  were  not  expressly  exempted  in  the 
statute  (see  1  Comp.  Dec,  171,  and  cases  therein  cited),  but 
it  is  not  necessarily  impUed  from  that  fact  that  Congress 
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intended  to  exempt  the  deposits  from  liability  for  any  debts 
the  depositor  might  owe  the  Govenunent. 
In  TaggaH  v.  United  States  (17  Ct.  CL,  327),  it  was  said- 

''Where  a  person  is  both  debtor  and  creditor  of  the  United 
States,  in  any  form,  the  officers  of  the  Treasury  Department, 
in  settling  the  accounts,  not  only  have  the  power,  but  are 
required  m  the  proper  discharge  of  their  duties,  to  set  off 
the  one  indebtedness  against  the  other,  and  to  allow  and 
certify  for  payment  only  the  balance  found  due  on  one  side 
or  the  other. 

I  am  of  opinion,  therefore,  that  said  act  does  not  apply 
to  debts  due  the  Government,  and  that  the  amount  of  such 
debts  should  be  set  off  against  the  deposits. 

Section  13  of  the  act  of  February  16,  1909  (35  Stat.,  622), 
provides: 

''That  persons  confined  in  prisons  in  pursuance  of  the 
sentence  of  a  naval  court-martial  shall,  during  such  confine- 
ment, be  allowed  a  reasonable  sum,  not  to  exceed  three 
dollars  per  month,  for  necessary  prison  expenses,  and  shall 
upon  discharge  be  furnished  with  suitable  civihan  clothing 
and  paid  a  gratuity,  not  to  exceed  twenty-five  dollars; 
Provided,  That  such  allowances  shall  be  made  in  amounts  to 
be  fixed  by,  and  in  the  discretion  of,  the  Secretary  of  the 
Navy  and  only  in  cases  where  the  prisoners  so  discharged 
would  otherwise  be  unprovided  with  suitable  clothing  or 
without  funds  to  meet  their  immediate  needs.'' 

The  naval  appropriation  act  of  March  3,  1909  (35  Stat., 
756),  under  the  head  of  "Transportation,"  provides: 

*'That  the  Secretary  of  the  Navy  is  hereafter  authorized 
to  transport  to  their  homes  or  places  of  enlistment,  as  he 
may  designate,  all  discharged  naval  prisoners;  the  expense 
of  such  transportation  shafl  be  paid  out  of  any  money  that 
may  be  to  the  credit  of  prisoners  when  discharged;  where 
there  is  no  such  money,  the  expense  shall  be  paid  out  of 
money  received  from  fines  and  forfeitures  imposed  by  naval 
courts-martial." 

Worth,  the  claimant,  was  marked  a  deserter  on  the  rolls 
of  the  U.  S.  S.  New  Jersey,  his  accounts  closed  on  March  4, 
1907,  and  transferred  to  the  paymaster  in  charge  of  deser- 
ters' accounts,  which  paymaster  in  turn  transferred  Worth's 
accounts  to  the  Auditor.  When  Worth  was  apprehended 
and  delivered  on  board  the  U.  S.  S.  Lancaster,  on  March  10, 
1909,  the  Auditor  transferred  his  pay  accounts  to  the  pay 
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oflScer  of  that  vessel,  but,  apparently  through  inadvertence, 
failed  to  transfer  his  deposit  account. 

When  Worth  was  discharged  there  was  therefore  appar- 
ently nothing  due  him,  although  in  reality  there  was  due 
him  the  said  deposit  with  interest  on  the  same  which  should 
have  been  paid  him  at  that  time.  By  reason  of  said  error 
and  the  mistaken  belief  that  there  was  nothing  due  him  at 
the  time  of  his  discharge  he  was  furnished  under  the  authority 
of  the  acts  of  February  16  and  March  3,  1909,  supra,  a  gra- 
tuity of  $10  and  transportation  including  subsistence  to 
Philadelphia,  Pa.,  at  a  cost  of  $8.55,  aggregating  $18.55. 

On  this  revision  the  matter  will  be  adjusted. 

The  claimant's  account  is  stated  as  follows: 

Cr. 

Amount  of  deposit $50. 00 

Interest  on  same  at  4  per  cent  from  October  II,  1906,  to 

August  19,  1909 5. 77 

$55.77 

Dr. 

Amount  of  indebtedness  at  time  of  discharge  as  shown  above .    20. 80 
Amount  of  gratuity  and  cost  of  transportation  furnished  him 

when  discharged  as  shown  above 18. 55 

39.35 

Balance  due  claimant 16. 42 


COMPENSATION  OF  P0STXA8TSB  SSBVINO,  BT7BIN0  LBAVB  OF 
ABSENCE,  AS  OIJAaD  OF  PBI80NEBS. 

A  postmaster,  receiving  a  per  annum  salary,  who  is  upon  leave  of  absence, 
and  during  such  period  of  leave  is  employed  by  a  United  States  manhal 
to  guard  prisoners  who  are  being  transported  by  the  marahal,  is  entitled 
to  compensation  for  his  services  as  guard,  there  being  no  incompati- 
bility between  the  two  positions. 

ComptroUer  TraceweU  to  Henxy  W.  Mayo,  United  States  manhal,  March 
2,  1910: 

I  am  in  receipt  of  your  letter  of  the  18th  instant,  as 
follows: 

^'On  a  recent  trip  to  Atlanta,  Ga.,  with  United  States 
prisoners,  several  guards  were  employed,  one  of  whom  is  a 
postmaster  receivmg  a  salary  or  $2,000  per  annum.  A 
leave  of  absence  was  granted  him  by  his  department,  cover- 
in  the  period  while  he  was  employed  as  such  guard. 
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*' Question.  Am  I  authorized  to  pay  for  the  services  of  the 
postmaster  while  actually  and  necessarily  employed  as  a 
guard,  not  exceeding  $2  per  day?" 

Although  you  do  not  definitely  state  that  a  demand  has 
been  made  upon  you  to  pay  for  the  services  of  the  postmas- 
ter while  acting  as  a  guard  over  United  States  prisoners, 
such  demand  will  be  assiuned,  otherwise  the  Comptroller 
would  be  without  jurisdiction  to  decide  the  question  pre- 
sented, he  being  without  authority  to  pass  upon  questions 
that  are  merely  hypothetical. 

The  question  to  be  decided,  therefore,  is  whether  there  is 
any  legal  incompatibility  between  the  oflSce  of  postmaster 
and  the  position  of  guard  over  United  States  prisoners  in  the 
custody  of  the  marshal  that  would  prohibit  the  payment  of 
guard  hire  to  the  postmaster  while  acting  as  guard,  during 
which  time  he  was  on  leave  and  excused  by  his  department 
from  the  performance  of  his  regular  duties  as  postmaster. 

It  is  clear  that  it  is  not  a  part  of  the  official  duties  of  a 
postmaster  to  guard  prisoners  who  are  being  transported  by 
the  marshal,  there  being  no  law  or  regulation  imposing  such 
service  as  an  additional  duty  upon  a  postmaster. 

It  must  therefore  be  concluded  that  the  postmaster  in  this 
case  was  performing  a  service  arising  out  of  an  employment 
separate  and  distinct  from  the  office  of  postmaster,  and,  in 
the  absence  of  any  statute  to  the  contrary,  is  entitled  to  com- 
pensation for  services  rendered  as  guard,  provided  such  com- 
pensation is  fixed  by  law  or  regulation,  there  being  no  legal 
incompatibility  between  the  two  positions. 

Paragraph  671  of  the  Instructions  of  the  Attorney-Gen- 
eral, dated  April  1, 1904,  provides  as  follows: 

^*When  actually  necessary  for  the  safe  transportation  of 
prisoners,  guards  maj  be  employed  and  paid  not  exceeding 
$2  per  day  for  the  tune  actually  and  necessarily  employed. 
Form  30  should  be  used  as  a  certificate  of  the  guard  and  a 
receipt  for  the  amount  paid  him." 

The  above  paragraph  governs  marshals  and  their  office 
deputies  in  the  employment  and  payment  of  guards  neces- 
sary for  the  safe  transportation  of  United  States  prisoners. 

itt  view  of  the  above  I  see  no  legal  objection  to  the  payment 
of  guard  hire  not  exceeding  $2  per  day  to  the  postmaster  for 
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the  time  he  was  actually  and  necessarily  employed  as  guard 
over  the  United  States  prisoners  mentioned  by  you.  (See 
10  Comp.  Dec,  726;  19  Op.  Att.  Gen.,  121,  126.) 


COST  OF  IKSPBOnOH  AND  SUPBBIKTENDSKCB  UNBSft  COH- 
TBAOTS  WmOH  DO  NOT  RXaUIBB  AN  mSPXCTOB  TO  BX 
CONSTANTLY  XXPLOTX]). 

Under  contracts  for  fumiahing  certain  goods  which  provide  that  "any 
additional  cost  of  inspection  or  other  loss  or  damage  resulting  from 
the  contractor's  delay  will  be  charged  to  him/'  and  there  is  noth- 
ing in  said  contract  requiring  the  United  States  to  keep  an  inspec- 
tor constantly  employed  on  the  contract  work,  the  cost  of  inspection 
would  not  necessarily  depend  upon  the  length  of  time  occupied  in  com- 
pleting the  contract  work,  and,  under  such  circumstances,  the  finding 
of  fact  by  the  proper  officer,  that  delays  in  delivery  resulted  in  no 
excess  cost  of  inspection  or  other  loss  or  damage  to  the  United  States^ 
would  be  controlling  and  no  chaige  therefor  will  be  made  against  the 
contractors. 

There  is  a  material  distinction  between  those  contracts  which  are  construed 
as  providing  for  all  cost  of  inspection  and  superintendence  during  delay 
and  those  contracts  merely  providing  for  any  additional  cost  rtsultmg 
from  delay. 

Assistant  ComptroUer  Mitchell  to  the  Secreiaiy  of  War,  Maioh.  8,  1910: 

By  your  authority,  the  Quartermaster-General,  U.  S. 
Army,  February  21,  1910,  requests  my  decision  of  the 
question  whether  the  amount  of  $325.05  will,  if  paid  by 
M.  Gray  Zalinski,  major  and  quartermaster,  U.  S.  Army, 
New  York,  N.  Y.,  under  the  facts  appearing  in  the  inclosed 
voucher,  be  passed  to  his  credit. 

The  voucher  shows  that  the  proposed  payment  is  for  1,222 
pairs  of  summer  drawers  at  $0,266  per  pair,  delivered  by 
Brill  Brothers,  of  New  York,  N.  Y.,  under  their  contract 
dated  February  25,  1909. 

It  appears  from  the  accompanying  papers  that  the  time 
for  completing  the  deliveries  under  the  contract  had  expired 
before  the  delivery  was  made  and  accepted. 

The  specifications  attached  to  and  made  a  part  of  the 
contract  provided  that: 

'Tar.  33.  Any  additional  cost  of  inspection  or  other  loss 
or  damage  resulting  from  the  contractor's  delay  will  be 
charged  against  him." 
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The  receiving  quartermaster  has  certified  that — 

**the  summer  drawers  have  been  accepted  as  satisfactory  to 
the  United  States,  and  that  the  delay  in  deliveries  resulted 
in  no  excess  cost  of  inspection  or  other  loss  or  damage  to  the 
United  States." 

It  is  provided  in  the  specifications  that: 

''16.  All  goods  delivered  will  be  inspected  and  passed  upon 
as  soon  as  practicable  and  without  unnecessary  delay.'* 

Articles  IV  and  VI  of  the  contract  provide  in  part,  respec- 
tively: 

''Article  IV.  That  the  party  of  the  first  part  shall  have  the 
right  at  any  time  to  inspect,  m  person  or  by  dxily  authorized 
agent,  the  articles  in  process  oi  manufacture,  and  to  reject 
any  materials  or  workmanship  not  conforming  to  require- 
ments;   *    *    *. 

'*  Article  VI.  That  the  articles  herein  contracted  for  shall 
be  examined  and  inspected,  without  unnecessary  delay  after 
being  delivered,  by  a  person  appointed  by  the  United 
States;    *    *    *." 

The^«  is  nothing  in  the  contract  which  requires  the  United 
States  to  keep  an  inspector  constantly  employed  to  make  the 
inspections  required  by  this  contract,  so  that  the  cost  of 
inspection  would  necessarily  depend  upon  the  length  of 
time  taken  to  make  the  delivery  or  perform  the  contract 
work.  It  does  not  necessarily  follow,  therefore,  that  the 
cost  of  inspection  and  superintendence  was  increased  by 
reason  of  the  delay  in  dehvery. 

The  finding  of  fact  by  the  Quartermaster's  Department 
that  delay  in  dehveries  '^  resulted  in  no  excess  cost  of  inspec- 
tion or  other  loss  or  damage  to  the  United  States,''  not  being 
inconsistent  with  the  terms  of  the  contract,  is  controlling. 
(See  15  Comp.  Dec,  103,  and  MS.  Comp.  Dec,  in  the  case  of 
Sigmimd  Eisner,  dated  January  10,  1910.) 

This  decision  is  not  inconsistent  with  the  decisions  of  this 
office  reported  in  12  Comp.  Dec,  12;  -id.,  15.  The  contracts 
in  those  cases  were  construed  as  providing  for  the  payment 
of  all  cost  of  inspection  and  superintendence  during  the 
delay  and  not  merely  ''any  additional  cost  resulting  from  the 
delay."  There  is  a  material  difference  between  the  language 
used  in  the  contracts  in  the  cases  cited  and  in  the  case  now 
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before  me,  and  the  case  reported  in  15  Comp.  Dec.,  103. 
This  difference  in  the  language  of  contracts  under  considera- 
tion accounts  for  the  conclusion  reached  in  each  case. 

You  are  advised  that  the  payment  indicated  under  the 
facts  stated  would  be  authorized  without  any  deductions  as 
additional  expenses  of  inspection  and  superintendence,  if 
otherwise  correct. 


PAY  OF  ASSISTANT  8TJBGB0NS  OF  THE  ABMY  WITH  THX 
BAKK  OF  FIBST  UEUTSNANT  WHEN  BISCHABOED  UPON  FAIL- 
TJBB  TO  PASS  EZAXINATIOlf  FOB  PEOMOTION  TO  BANK  OF 
CAPTAINS. 

When  assistant  siiigeons  in  the  Army  with  the  rank  of  first  lieutenants  are 
promoted  to  fill  the  increased  number  of  captains  provided  for  in  the 
act  of  April  23,  1908  (35  Stat.,  66),  and  fail  to  pass  the  examination 
required  by  said  act,  and  are  discharged  for  causes  other  than  physical 
disability  contracted  in  the  lioe  of  duty,  their  promotions  as  captains 
never  became  effective,  and  they  are  entitled  only  to  the  pay  of  the 
rank  of  lieutenants  of  cavalry  from  the  date  of  said  act  of  April  23, 
1908,  suprOj  to  the  date  of  their  dischaige,  and  one  year's  pay  of  the 
rank  of  first  lieutenants  of  cavalry  upon  discharge. 

Decision  by  Assistant  ComptroUer  MitcheU,  Karch  8,  1910: 

Chester  J.  Stedman  appealed  February  8,  1910,  from  the 
action  of  the  Auditor  for  the  War  Department  m  settlement 
No.  432255,  dated  October  19,  1909. 

The  material  facts  are  as  follows: 

Chester  J.  Stedman  was  appointed  an  assistant  sui^eon 
in  the  Army  with  the  rank  of  first  lieutenant,  July  10,  1903, 
and  accepted  July  16,  1903.  He  was  commissioned  captain 
May  12,  1908,  under  the  provision  of  section  2  of  the  act 
of  April  23,  1908  (35  Stat.,  66).  He  failed  to  pass  the  ex- 
amination required  by  section  5  of  said  act  and  was  found 
disqualified  for  promotion  for  reasons  other  than  physical 
disabiUty  contracted  in  the  Une  of  duty,  and  discharged 
February  17,  1909.  He  was  paid  the  pay  of  a  Ueutenant 
of  cavalry  during  his  service  and  one  year's  pay  as  Ueutenant 
of  cavalry  on  discharge  under  section  5  of  said  act  of  April 
23,  1908. 

He  claimed  that  he  should  have  been  paid  as  a  captain  of 
cavalry  from  April  23,  1908,  and  made  a  claim  before  the 
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Auditor  for  the  difference  between  the  pay  of  a  Ueutenant 
of  cavalry  and  that  of  a  captain  of  cavalry  with  his  service 
from  April  23,  1908,  to  February  17,  1909,  and  one  year's 
pay  as  captain  on  discharge. 

The  Auditor  disallowed  the  claim  because  the  claimant 
had  been  found  disqualified  for  promotion  to  captain  for 
causes  other  than  physical  disabihty  contracted  in  the  Une 
of  duty. 

Section  1168  of  the  Revised  Statutes  provides: 

"Sec.  1168.  The  Medical  Department  of  the  Army  shall 
consist  of  *  *  *  one  hundred  and  fiftv  assistant  sur- 
geons, with  the  rank  of  lieutenant  of  cavalry,  for  the  first 
three  years  of  service,  and  the  rank  of  captain  of  cavalry 
after  three  years'  service.'' 

The  act  of  June  23, 1874.  (18  Stat.,  244),  entitled  '*An  act 
to  reorganize  the  several  staflF  corps  of  the  Army,"  provides: 

'^Sec.  4.  That  the  Medical  Department  of  the  Army  shall 
hereafter  consist  of  *  *  *  one  hundred  and  fifty 
assistant  surgeons,  with  the  rank,  pay,  and  emoluments  of 
a  Ueutenant  of  cavalry  for  the  first  five  years'  service,  and 
with  the  rank,  pay,  and  emoluments  of  a  captain  of  cav- 
alry after  five  years'  service." 

The  act  of  October  1,  1890  (26  Stat.,  562),  provides: 

''That  hereafter  promotion  in  every  grade  in  the  Army 
below  the  rank  of  brigadier-general,  throughout  each  arm, 
corps,  or  department  of  the  service,  shaU  be  subject  to 
examination  nereinafter  provided  for,    *    *    *." 

The  act  of  July  21,  1892  (27  Stat.,  276),  provides: 

"Sec.  2.  That  before  receiving  the  rank  of  captain  of 
cavalry,  assistant  surgeons  shall  be  examined,  under  the 
provisions  of  an  act  approved  October  first,  eighteen  hundred 
and  ninety,  entitled  ^An  act  to  provide  for  tne  examination 
of  certain  officers  of  the  Army  and  to  regulate  promotions 
therein.'  " 

The  act  of  February  2,  1901  (31  Stat.,  752),  provides: 

'*Seo.  18.  That  the  Medical  Department  shall  consist  of 
*  *  *  two  hundred  and  forty  assistant  surgeons  with  the 
rank  of  captain  or  first  lieutenant,    *    *    *." 

The  act  of  April  23,  1908  (35  Stat.,  66),  provides: 

"That  from  and  after  the  approval  of  this  act  the  Medical 
Department  of  the  United  States  Army  shall  consist  of  a 
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Medical  Corps  and  a  Medical  Reserve  Coips  as  hereinafter 

Srovided;  and  the  Hospital  Corps,  the  Nurse  Corps,  and 
ental  surgeons,  as  now  authorized  by  law. 
''Sec.  2.  That  the  Medical  Corps  shall  consist  of  *  *  * 
three  hundred  captains  or  first  lieutenants,  who  shall  have 
rank,  pay,  and  allowance  of  officers  of  corresponding  CTades 
in  the  cavalry  arm  of  the  service.  Immediately  following 
the  approval  of  this  act  all  officers  of  the  Medical  Depart- 
ment tnen  in  active  service,  other  than  the  Surgeon-General, 
shall  be  recommissioned  in  the  corresponding  grades  in  the 
Medical  Corps  established  by  this  act  in  the  order  of  their 
seniority  and  without  loss  of  relative  rank  in  the  Army  as 
follows:  *  *  *  assistant  surgeons,  who  at  the  time  of 
the  approval  of  this  act  shall  have  served  three  years  or 
more,  as  captain;  and  assistant  surgeons,  with  the  rank  of 
first  lieutenant,  who  at  the  time  of  the  approval  of  this  act 
shall  have  served  less  than  three  years  as  such,  as  lieutenants; 
and  hereafter  first  lieutenants  shall  be  promoted  to  the  grade 
of  captain  after  three  years'  service  in  the  Medical  Corps. 

'*Seo.  3.  That  promotions  in  the  Medical  Corps  to  fill 
vacancies  in  the  several  grades  created  or  caused  by  this 
act,  or  hereafter  occurring,  shall  be  according  to  seniority, 
but  all  such  promotions  and  all  appointments  to  the  grade 
of  first  lieutenant  in  said  corps  shall  be  subject  to  examina- 
tion hereinafter  provided;  *  ♦  *  Provided  futihtr,  That 
those  assistant  surgeons  who  at  the  time  of  the  approval  of 
this  act  shall  have  attained  their  captaincy  by  reason  of  serv- 
ice in  the  volunteer  forces  under  the  provisions  of  the  act  of 
February  second,  nineteen  himdred  and  one,  section  eighteen, 
or  who  will  receive  their  captaincy  upon  the  approval  of  this 
act  by  virtue  of  such  service,  shall  take  rank  among  the  offi- 
cers in  or  subsequently  promoted  to  that  grade,  according  to 
date  of  entrance  into  the  Medical  Department  of  the  Amiy 
as  commissioned  officers. 

^'Sec.  5.  That  no  officer  of  the  Medical  Corps  below  the 
rank  of  lieutenant-colonel  shall  be  promoted  therein  until 
he  shall  have  successfully  passed  an  examination  before  an 
Army  medical  board  consisting  of  not  less  than  three  officers 
of  the  Medical  Corps^  to  be  designated  by  the  Secretary  of 
War,  such  examination  to  be  prescribed  by  the  Secretary 
of  War  and  to  be  held  at  such  time  anterior  to  the  accruing 
of  the  right  to  promotion  as  may  be  for  the  best  interest 
of  the  service:  Protrided,  That  should  any  officer  of  the 
Medical  Corps  fail  in  the  physical  examination  and  be  found 
incapacitated  for  service  by  reason  of  physical  disability 
contracted  in  the  line  of  duty,  he  shall  be  retired  with  the 
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rank  to  which  his  seniority  entitled  him  to  be  promoted; 
but  if  he  should  be  found  disqualified  for  promotion  for  any 
other  reason,  a  second  examination  shall  not  be  allowed,  but 
the  Secretary  of  War  shall  appoint  a  board  of  review  to  con- 
sist of  three  officers  of  the  Medical  Corps  superior  in  rank  to 
the  officer  examined,  none  of  whom  snail  have  served  as  a 
member  of  the  board  which  examined  -him.  If  the  imfa- 
vorable  finding  of  the  examining  board  is  concurred  in  by  the 
board  of  review,  the  officer  reported  disqualified  for  promo- 
tion shall,  if  a  first  lieutenant  or  captain,  be  honorably  dis- 
chafed  n-om  the  service  with  one  year's  pay.    *    *    * 

"Sec.  6.  That  nothing  in  this  act  shall  oe  construed  to 
legislate  out  of  the  service  any  officer  now  in  the  Medical 
Department  of  the  Army,  nor  aflfect  the  relative  rank  or  pro- 
motion of  any  medical  officer  now  in  the  service,  who  may 
hereafter  be  appointed  therein,  as  determined  b^  the  date  of 
his  appointment  or  commission  except  as  herein  otherwise 
provided  in  section  three." 

Section  three  of  the  act  provides  that  promotions  in  the 
Medical  Corps  to  fill  vacancies  in  the  several  grades  created 
or  caused  by  this  act  shall  be  subject  to  examination  as  here- 
inafter provided. 

Mr.  Stedman  had  not  attained  the  rank  of  captain  at  the 
date  of  the  approval  of  the  act  of  April  23,  1908,  and  under 
the  law  at  that  time  he  could  not  receive  the  rank  of  captain 
until  he  had  passed  the  examination  required  by  the  act  of 
October  1, 1890  (26  Stat.,  562).  This  examination  was  made 
a  condition  precedent  to  his  right  to  receive  said  rank  by  the 
act  of  July  27,  1892  (27  Stat.  276). 

Prior  to  the  act  of  April  23, 1908  (35  Stat.,  66),  an  assistant 
surgeon  was  required  to  serve  five  years  before  he  could 
obtain  the  rank  of  captain.  By  this  act  the  grade  of  captain 
after  three  years'  service  was  created.  The  effect  of  this  law 
was  to  increase  the  number  of  captains.  The  increase  in  the 
number  of  captains  was  caused  by  said  act,  and  each  first 
lieutenant  promoted  to  fill  a  grade  of  captain  after  three 
years'  service  was  required  by  its  terms  to  take  the  examina- 
tion provided  for  in  it. 

The  promotions  were  made  subject  to  examination  required 
by  the  law,  and  as  First  Lieutenant  Stedman  failed  to  pass 
the  examination  required  I  am  of  the  opinion  his  promotion 
as  captain  never  became  effective. 

The  action  of  the  Au<]itor  is  therefore  approved. 
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FESS  OF  CLERKS  OF  COUBT  FOB  ENTBIXS  IN  CLERK'S  KBXO- 
RANDUX  BOOK  OF  BANKRUPTCT  CASES. 

Where  the  Department  of  Justice  has  furnished  clerks  of  court  with  books 
styled  "Clerk's  Memorandum  of  Bankruptcy  Cases"  for  the  clerks'  own 
convenience  in  entering  therein  statistics  from  reports  made  to  them 
by  referees  in  bankruptcy,  to  be  later  used  in  compiling  the  clerks* 
annual  reports  to  the  Attorney-General  as  provided  by  section  54  of  the 
act  of  July  1,  1898  (30  Stat.,  559),  but  said  clerks  are  not  required  or 
directed  to  make  such  entries,  the  entries  made  in  said  memorandum 
books  are  not  part  of  any  permanent  record,  and  the  clerks  are  not  en- 
titled t^  the  fee  provided  by  section  828  of  the  Revised  Statutes  for 
"making  any  record.*' 

Dedsioii  by  Comptroller  Tracewell,  Karch  6,  1910: 

The  Attomey-Greneral  appealed  February  17, 1910,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments  in 
the  settlement  of  the  account  of  Calvin  C.  Colt,  clerk,  United 
States  district  court,  St.  Joseph  division  of  the  western  dis- 
trict of  Missouri,  for  the  quarter  ended  December  31,  1909, 
per  judicial  certificate  No.  12477,  February  5,  1910,  and  re- 
quested that  certain  fees  allowed  by  the  Auditor  be  now  dis- 
allowed and  recharged  if  the  facts  warrant  such  action. 

The  fees  to  which  the  Attorney-General  takes  exception 
were  claimed  by  the  clerk  for  making  certain  entries,  13 
in  number,  at  15  cents  each,  in  a  book  styled  "Clerk's  Memo- 
randum of  Bankruptcy  Cases,"  which  book  is  kept  by  the 
clerk  upon  the  suggestion  of  the  Attorney-General.  These 
fees  were  charged  by  the  clerk  and  allowed  by  the  Auditor 
under  paragraph  8  of  section  828,  Revised  Statutes,  the 
clerk's  fee  bill,  which  provides: 

"For  entering  any  return,  rule,  order,  *  *  *  or  mak- 
ing  any  record^    *    *    *    for  each  folio,  fifteen  cents.'' 

The  actual  service  rendered  by  the  clerk  for  which  he 
charged  the  above  fees  was  to  enter  or  note  certain  figures 
and  statistics  in  the  memorandum  book  referred  to,  which 
figures  and  statistics  were  copied  from  the  reports  made  to 
him  by  referees  in  bankruptcy.  These  entries  were  later 
used  by  the  clerk  as  a  basis  for  compiling  and  making  his  an- 
nual report  to  the  Attorney-General,  which  report  was  made 
pursuant  to  section  54  of  the  bankruptcy  act  of  July  1,  1898 
(30  Stat.,  559) .     Sections  53  and  54  of  this  act  read  as  follows : 
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"Sec.  53.  Duties  of  Attorney-Geneeal. — The  Attor- 
nev-General  shall  annually  lay  before  Congress  statistical 
tables  showing  for  the  whole  country,  and  by  States,  the 
number  of  cases  during  the  year  of  voluntary  and  involuntary 
bankruptcy;  the  amount  of  the  property  of  the  estates;  the 
dividends  paid  and  the  expenses  or  administering  such  es- 
tates; and  such  other  like  information  as  he  may  deem 
important. 

^'Sec.  54.  Statistics  of  bankruptcy  proceedings. — 
Officers  shall  furnish  in  writing  and  transmit  by  mail  such 
information  as  is  within  their  knowledge,  and  as  may  be 
shown  by  the  records  and  papers  in  their  possession,  to  the 
Attorney-General,  for  statistical  purposes,  within  ten  days 
after  being  requested  by  him  to  do  so." 

The  fees  charged  by  the  clerk  were  disapproved  upon  the 
administrative  examination  of  his  account,  as  follows: 

"  Pp.  5,  6 :  Charges  for  entering  reports  of  referees  in  bank- 
ruptcy. These  reports  are  entered  in  a  book  entitled  '^  Clerk's 
Memorandum  of  Bankruptcy  Cases  closed  during  the  fiscal 
year  ended  June  30,  19 — ,''  which  is  kept  in  conformity  with 
Department  Circular  No.  70,  February  10,  1909.  Said  cir- 
cular provides,  inter  alia:  'Form  C.  C.  2.  This  is  a  memo- 
randum record/or  the  convenience  of  the  derk,  in  which  he  may 
enter  the  reports  of  the  referees,  Form  C.  C.  1.  *  *  *.' 
The  department  does  not  require  that  this  report  be  kept. 
It  was  lorwarded  to  the  clerk  merely  for  his  own  convenience 
in  keeping  the  data  contained  in  the  referees'  reports,  from 
which  he  compiles  his  statistical  information,  which  is  re- 
quired of  him  in  pursuance  of  section  54  of  the  bankruptcy  act. 

"Should  the  clerk  so  elect,  the  same  information  could  be 
obtained  from  the  referees'  reports  on  file,  but  for  the  clerk's 
convenience  this  m^m^orandum  book  was  forwarded  to  him 
to  enable  him  to  more  readily  compile  the  data  required. 
This  is  merely  a  clerk's  memorandum  and  not  a  permanent 
record  of  the  court,  and  the  clerk  is  not  required  by  law  or 
regulation  to  keep  same.  It  is  therefore  not  a  'record' 
within  the  meaning  of  the  fee  bill,  for  which  a  clerk  is  entitled 
to  15  cents  per  foho." 

The  Attorney-General  now  states  that: 

"The  entries  were,  therefore,  made  by  the  clerk  in  Form 
C.  C.  2,  for  his  future  guidance  and  convenience  in  making 
up  the  report  (Form  C.  C.  3),  which  is  required  of  him  in 
pursuance  of  section  54  of  the  bankruptcy  act.  This  is  not 
a  permanent  record  and  serves  no  purpose  other  than  to  en- 
able the  clerk  to  conveniently  compile  the  data  required  of 
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him.  It  would  seem  that  the  wording  of  the  forms  them- 
selves and  the  circular  issued  in  connection  therewith  would 
clearly  establish  that  fact.    *    *    * 

"The  mere  fact  that  the  department  transmitted  these 
memorandum  books  to  the  clerks,  the  purpose  of  which  has 
been  previously  stated,  and  informed  them  that  they  may 
enter  the  referees'  reports  therein,  does  not  operate  as  a  basis 
for  the  allowance  of  compensation  unless  there  is  a  fee  pro- 
vided for  the  service,  and  the  department  has  endeavored  to 
prove  that  these  entries  are  not  'records'  within  the  mean- 
mg  of  the  fee  bill,  and  that  there  is,  therefore,  no  fee  pro- 
vided for  these  memorandum  entries,  which  merely  serve  the 
clerks'  own  conveniences,  and  which  are  not  perpetual  or 
permanent  records.    *    *    * 

''It  may  be  argued  by  the  clerks  that  inasmuch  as  these 
memorandum  books  were  furnished  by  the  department,  it 
was  naturally  presumed  that  they  were  to  be  kept  and  tnat 
fees  would  attach  for  entries  maae  therein,  but  it  is  not  con- 
sidered that  such  presumption  would  be  justifiable,  in  view 
of  the  provisions  of  Circular  No.  70  regarding  said  entries. 
It  should  not  be  presumed  that  these  entries  were  to  be  made 
other  than  in  accordance  with  the  provisions  of  said  circular, 
which  made  it  optional  with  the  clerks  whether  or  not  they 
would  make  the  entries.'' 

It  will  be  noted  that  sections  53  and  54  of  the  bankruptcy 
act,  quoted  above,  do  not  expressly  confer  authority  upon 
the  Attorney-General  to  prescribe  record  books  in  which 
clerks  of  the  court  shall  enter  data  reported  by  referees  in 
bankruptcy,  and  it  is  understood  that  the  Attorney-General 
does  not  claim  to  have  exercised  any  authority  that  may  be 
implied  in  that  regard.  At  any  rate  it  appears  to  be  a  fact, 
as  stated  by  the  Attorney-General,  that  he  did  not  "require" 
or  "direct"  that  these  entries  be  made,  but  that  the  intention 
of  the  circular  which  he  issued  was  to  leave  the  matter  "op- 
tional with  the  clerks  whether  or  not  they  would  make  the 
entries"  in  the  memorandum  book.  The  purpose  of  this 
book  it  seems  was  to  enable,  or  assist,  the  clerk  to  more  readily 
compile  the  statistics  gathered  from  the  reports  of  the 
referees,  and  from  such  memoranda  to  easily  and  by  the  most 
convenient  method,  make  his  annual  statement  to  the 
Attorney-General.  If  this  particular  memorandum  book 
were  not  kept  the  clerk  would  either  have  to  keep  some  other 
kind  of  memorandum,  or  at  the  end  of  the  year  collect  all  of 
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the  referees'  reports  and  compile  his  annual  statement  there- 
from. It  would  seem  that  the  keeping  of  this  memorandum 
book  would  result  in  a  saving  of  time  and  labor  to  the  clerk 
and  insure  accuracy  in  compiling  his  statistics,  and  is  there- 
fore kept  primarily  for  his  own  benefit. 

I  do  not  think  that  this  memorandum  book  was  intended 
to  be,  or  is,  a  pennaaent  court  record,  for  it  appears  that  the 
clerk  was  not  required  by  law,  regulation,  or  order  of  court 
to  keep  such  book.  The  entries  made  in  this  book  were  prin- 
cipally for  the  clerk's  own  convenience  as  indicated,  and  it 
was  entirely  optional  with  the  clerk  whether  he  should  keep 
the  book  or  not,  as  stated  by  the  Attorney-General. 

Iix  view  of  the  above  I  am  of  opinion  that  this  memorandum 
book  can  not  properly  be  considered  a  permanent  court  rec- 
ord, that  entries  nxade  therein  do  not  constitute  ''entering 
any  return,  rule,  order,  *  *  *  or  making  any  record" 
within  the  contemplation  of  paragraph  8  of  section  828, 
Bevised  Statutes,  and  tiiat  the  clerk  is  not  legally  entitled 
to  fees  for  making  entries  in  said  book. 

The  fees  charged  and  allowed  in  this  account  for  making 
such  entries  are  therefore  disallowed,  and  wiU  be  recharged 
to  the  clerk  in  accordance  with  this  decision. 


PKB  DXXX8  OF  COUBT  GBXX&S   FOB   DATS  WHEN  COUBTS  ABB 
NOT  IN  8X8SI0N  ON  ACCOUNT  OF  HOUDATS. 

Court  criers  are  per  diem  employees  within  the  meaning  of  those  acts 
providing  that  per  diem  employees  on  duty  in  Washington  and  else- 
where in  the  United  States  ^all  receive  the  same  pay  for  the  holidays 
therein  specified  as  on  other  days,  but  there  is  no  enactment  providing 
that  the  anniversary  of  the  birth  of  Abraham  Lincoln  shall  be  one  of 
the  holidays  for  which  per  diem  employees  shall  receive  pay,  and  a 
court  crier  of  the  district  of  Colorado  is  not  entitled  to  a  per  diem  when 
not  in  attendance  on  a  day  when  court  was  not  in  session  because  that 
day  was  recognized  in  said  State  as  a  holiday. 

Decision  by  ComptroUer  TiaceweU,  Karoh  9, 1910: 

D.  C.  Bailey,  United  States  marshal  for  the  district  of 
Colorado,  appealed  February  26,  1910,  from  the  action  of  the 
Auditor  for  the  State  and  other  departments  in  the  settle- 
ment  of   his   account   under   the   appropriation    *'Pay   of 
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Bailiffs,  etc.,  United  States  Courts"  for  the  quarter  ended 
March  31,  1909,  wherein  the  Auditor,  per  judicial  certificate 
No.  2103,  November  5,  1909,  disallowed  a  per  diem,  $3,  paid 
to  John  Mather,  district  court  crier,  for  February  12,  1909. 

The  Auditor  disallowed  the  per  diem  in  question  because 
the  crier  was  not  in  attendance  on  February  12,  1909,  the 
court  not  being  in  session  on  said  date,  having  adjourned 
over  from  the  1 1th  to  the  13th. 

The  marshal  admits  that  the  court  was  not  in  session  on 
February  12,  and  that  the  crier  was  not  in  attendance  on 
that  date.  He  contends,  nevertheless,  that  the  crier  was 
properly  paid  for  February  12  because  that  day  was  the  anni- 
versary of  Lincoln's  birth,  and  was  recognized  as  a  holiday 
in  the  State  of  Colorado.  He  explains  further  that  on  the 
day  mentioned  all  public  offices  were  closed,  as  well  as  the 
banks  and  numerous  business  houses. 

Under  section  715,  Revised  Statutes,  as  amended  by  the 
act  of  March  3,  1905  (33  Stat.,  1259),  a  United  States 
district  court  crier  is  entitled  to  a  per  diem  of  $3  for  each 
day's  attendance,  said  section  expressly  providing  that 
'*such  compensation  shall  be  paid  (yrdyfor  actual  attendance. ^^ 
Subsequent  annual  appropriation  acts  provide: 

*'That  all  persons  (meaning  bailiffs  and  criers)  employed 
under  section  715,  Revised  Statutes,  shall  be  deemed  to"^  be 
'in  actual  attendance  when  they  attend  upon  order  of  the 
courts."     (See  act  of  May  27,  1908,  35  Stat.,  376.) 

There  is  no  evidence  here  to  show  that  the  crier  in  this 
case  attended  upon  the  order  of  the  court  on  February  12, 
or  that  he  was  otherwise  actually  in  attendance  on  said  date. 

InlComp.  Dec, 253and9id.,437,it  was  decided  that  bailiffs 
and  court  criers  are  per  diem  employees  within  the  meaning 
of  certain  acts  providing  that  per  diem  employees  **  on  duty  in 
Washington  or  elsewhere  in  the  United  States"  shall  receive 
the  same  pay  for  holidays  therein  specified  as  on  other  days, 
and  it  was  held  in  those  cases  that  where  a  term  of  court  was 
temporarily  adjourned  over  one  of  these  national  legal  holi- 
days for  which  a  per  diem  employee  of  the  Government  is  enti- 
tled to  compensation  without  working,  a  baihff  or  crier  should 
be  paid,  as  provided,  for  such  hohdays.  (See  joint  resolutions 
of  January  6,  1885  (23  Stat.,  516) ;    February  23,  1887  (24 
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Stat.,  644) ;  and  act  of  June  28, 1894  (28  Stat.,  96).)  These 
enactments  specify  certain  national  holidays,  commonly 
known  as:  "New  Year's  Day,"  ** Washington's  Birthday,'* 
'^Memorial  Day,"  "Independence  Day,"  "Labor  Day," 
"Thanksgiving  Day,"  and  "Christmas  Day." 

It  will  be  noted  that  "Lincoln's  birthday,"  or  February 
12,  is  not  one  of  the  holidays  mentioned  in  the  above  enact- 
ments for  which  per  diem  employees  shall  receive  pay  the 
same  as  on  other  days.  In  other  words,  there  is  no  express 
or  general  provision  in  the  statutes  to  the  effect  that  a  per 
diem  employee  who  is  not  present,  or  who  does  not  serve  on 
February  12,  shall  be  paid  a  per  diem  for  that  day. 

In  this  connection  it  may  be  said  that  there  was  a  joint 
resolution  passed  by  Congress,  approved  February  11,  1909, 
providing — 

"That  the  twelfth  day  of  February,  nineteen  hundred  and 
nine,  the  same  being  the  centennial  anniversary  of  the  birth 
of  Abraham  Lincom,  be,  and  the  same  is  hereby  made  a 
special  legal  holiday  in  the  District  of  Columbia  and  the 
Territories  of  the  United  States."     (35  Stat.,  1164.) 

This  resolution,  it  will  be  observed,  is  expressly  limited  in 
its  application  to  the  "  District  of  Columbia  and  the  Territories 
of  the  United  Staies,^^  and  operated  to  make  February  12, 1909, 
a  "special"  legal  holiday  in  those  places  only. 

It  is  clear  that  this  resolution  did  not  make  the  date  men- 
tioned a  holiday  in  the  State  of  Colorado,  nor  does  it  contain 
any  provision  for  the  payment  of  a  per  diem  employee  of  the 
federal  courts  in  that  State  when  absent  from  duty  or  not  in 
attendance  on  that  day.  A  per  diem  employee's  right  to 
compensation  depends  usually  upon  his  daily  services,  and 
when  absent  he  is  ordinarily  not  entitled  to  pay  unless  some 
statute  expressly  gives  it  to  him,  and  this  is  especially  true 
of  bailiffs  and  criers  in  the  federal  courts  when  the  provisions 
of  section  715,  Revised  Statutes,  under  which  they  are  ap- 
pointed, are  considered,  which  section  prohibits  payment  of 
per  diems  to  them  except  for  "actual  attendance." 

In  view  of  the  foregoing,  I  am  of  opinion  that  the  district 
court  crier  in  the  present  case,  not  having  been  in  attendance 
upon  court  on  February  12,  1909,  is  not  legally  entitled  to 
a  per  diem  for  that  day,  therefore  the  action  of  the  Auditor  in 
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disallowing  the  payment  made  by  the  marshal  to  Mr.  Mather 
of  a  per  diem  for  said  day  is  affirmed. 


COKPENSATION  OF  CUBBK  IN  THE  INTEBIOB  DBPABTXENT  DX- 
TAILED  TO  ACT  AS  8UPXBINTENDENT  OF  THB  OPBHINO  AHB 
SALl  OF  INDIAN  BX8XBVATI0NS. 

When  it  appears  that  the  chief  law  clerk  in  the  office  of  the  Commiarioner 
of  the  General  Land  Office,  whoee  annual  compensation  is  fixed  by  law 
at  $2,500,  was  appointed  by  the  Secretary  of  the  Interior  to  act  as 
superintendent  of  the  opening  and  sale  of  Indian  reservations  with  a 
per  diem  compensation  in  lieu  of  his  annual  salary  during  the  time  he 
was  acting  as  superintendent,  and  that  such  position  was  not  created 
by  the  acts  of  Congress  under  which  he  was  so  employed,  nor  was  thete 
any  regulation  providing  for  sudi  position  and  fixing  the  compensation 
thereof,  it  can  not  be  said  that  such  person  was  called  upon  to  render 
a  service  specially  required  by  an  existing  law  for  the  performance  of 
which  the  remuneration  was  fixed  by  law,  and  he  is  entitled  to  no  other 
compensation  than  that  of  chief  law  clerk  while  rendering  service  in 
connection  with  the  opening  and  sale  of  Indian  reservations. 

The  proviso  of  the  act  of  May  31,  1906  (34  Stat.,  205),  contemplates  that 
clerks  would  be  detailed  for  service  in  connection  with  the  opening 
and  sale  of  Indian  reservations,  and  the  subsequent  acts  continuing 
the  appropriation  contained  in  said  act  of  Kay  31,  1906,  mpm,  had 
the  effect  of  continuing  said  proviso,  therefore  the  service  perfonned 
by  said  chief  law  clerk  was  one  which  could  have  been  required  of  him 
within  the  meaning  of  section  1764  of  the  Revised  Statutes,  and  the 
Secretary  of  the  Interior  was  without  authority  to  promise  to  pay  him 
any  additional  compensaticm  for  its  performance. 

Decision  by  Assistant  Comptroller  Mitchell,  Karch  9,  1910: 

J.  W.  Witten,  special  disbursing  agent,  Interior  Depart- 
ment, appealed  February  3, 1910,  from  so  much  of  the  action 
of  the  Auditor  for  the  Interior  Department  in  settlements 
No.  2332,  dated  July  16,  1909,  and  No.  2749,  dated  November 
XO,  1909,  wherein  payments  aggregating  $2,380,  made  to  him- 
self as  superintendent  of  the  opening  and  sale  of  Indian 
reservations,  were  disallowed  as  follows: 

Settlement  2332: 

Voucher  36.  Services  as  superintendent  September  17  to 
December  7,  1908  (excepting  November  3  to  8),  76  days, 

at  $20  per  day $1, 520.  CD 

Voucher  14.  Services  as  superintendent,  March  20  to  81, 
1909,  at  $20  per  day 240.00 

DisaUowed 1,760.00 
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Settlement  2749: 

Voucher  30.  Services  as  superintendent,  April  1-17^  1909, 

17  days,  at  $20 $340.00 

Voucher  31.  Services  as  superintendent — 

June  9-18, 1909,  10  days,  at  $10 $100. 00 

June  19-24,  1909,  6  days,  at  $10 60.00 

June  25-30, 1909,  6  days,  at  $20 120.00 

280.00 

DiaaUowed 620.00 

It  appears  that  Mr.  Witten  was  chief  law  clerk  in  the 
General  Land  Office  at  a  salary  fixed  hy  law  at  $2,500  per 
annum  (35  Stat.,  225),  and  by  letter  of  June  9,  1908,  the 
Secretary  of  the  Interior  detailed  him  to  superintend  the 
opening  and  sale  of  a  certain  section  of  land  in  Oklahoma; 
the  said  letter  allowing  him  in  addition  to  his  regular  salary 
the  sum  of  $3  per  diem  in  lieu  of  subsistence,  and  actual 
expenses  of  travel.  Under  date  of  August  25,  1908,  how- 
ever, the  Secretary  assigned  him  to  duty  as  follows: 

'*You  are  hereby  designated  superintendent  of  the  open- 
ing and  sale  of  Indian  reservations,  to  conduct  the  openin£[ 
of  the  Rosebud  Indian  lands,  under  the  act  of  Congress  of 
March  2,  1907  (34  Stat.^  1230),  and  other  lands,  as  you 
may  be  instructed.  While  employed  in  such  service,  and 
also  in  directing  the  opening  ana  sale  of  lands  in  Oklahoma, 
for  which  you  were  designated  by  department  letter  of  June 
9,  1908,  you  will  be  allowed  a  compensation  of  $20  a  day, 
in  lieu  of  your  regular  salary,  and  your  actual  expenses  of 
travel,  including  sleeping-car  fare  and  livery  hire,  payable 
from  the  appropriation  for  opening  Indian  reservations, 
reimbursable,  act  of  May  27, 1908  (Public,  No.  141),  the  said 
letter  of  June  9  being  modified  to  that  extent." 

On  June  7,  1909,  the  Secretary  appointed  Mr.  Witten — 

''Superintendent  of  the  openinff  and  sale  of  Indian  reser- 
vations, by  transfer  from  and  in  lieu  of  his  appointment  as 
chief  law  clerk  in  the  General  Land  Office,  and  including 
retransfer  thereto  at  conclusion  of  his  duties  as  superin- 
tendent, *  *  *.  Salary  $10  per  day  while  on  duty  in 
Washington^  D.  C,  and  $20  per  day  while  on  duty  aWay 
from  Washmgten,  including  Sundays  and  legal  holidays. 
Actual  necessary  expenses  of  travel,  includmg  sleeping- 
car  fare,  extra  fare  on  limited  trains,  and  livery  hire,  tele- 
graphing and  telephoning,  will  be  allowed.  Employment 
and  transportation  of  assistants,  rent  of  offices  and  equip- 
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ments,  and  purchase  of  supplies,  hereby  authorized.  All  pay- 
able from  appropriation  for  opening  Indian  reservations — 
reimbursable. 

From  the  vouchers  quoted,  supra,  it  appears  that  under 
the  Secretary's  authorization  of  August  25,  1908,  and  June 
7,  1909,  supra,  Mr.  Witten  claimed  per  diem  pay  as  superin- 
tendent for  the  periods  September  17  to  November  2,  1908, 
November  9  to  December  7,  1908,  March  20  to  April  17, 
1909,  and  Jime  9  to  June  30,  1909.  For  the  intervening 
time,  from  September  1  to  September  16,  1908,  November  3 
to  November  8,  1908,  December  8, 1908,  to  March  19, 1909, 
and  April  18  to  Jime  8,  1909,  inclusive,  a  report  from  the 
Auditor  shows  that  Mr.  Witten  was  paid  on  the  rolls  of  the 
General  Land  Office  as  chief  law  clerk  at  $2,500  per  annum. 
The  Auditor's  report  also  shows  that  for  the  six  days  Novem- 
ber 3  to  8, 1908,  Mr.  Witten  was  on  leave  of  absence  and  was 
paid  as  chief  law  clerk,  while  for  the  time  immediately  pre- 
ceding and  following  such  six  days  he  claimed  per  diem  pay 
as  superintendent.  Mr.  Witten  did  not,  however,  claim 
salary  as  chief  law  clerk  and  per  diem  pay  as  superintendent 
for  the  same  days  at  any  time. 

The  Auditor  disallowed  credit  for  per  diem  pay  as  superin- 
tendent per  the  vouchers,  supra,  taking  the  view  that  Mr. 
Witten  was  chief  law  clerk  serving  under  a  detail,  and  was 
entitled  to  no  other  compensation  than  his  regular  salary  as 
chief  law  clerk,  citing  Hinsdale's  case.     (3  Comp.  Dec,  241.) 

The  act  of  May  31, 1906  (34  Stat.,  205),  provided  that: 

**To  meet  the  expenses  of  opening  to  entry  and  settlement 
during  the  fiscal  years  nineteen  hundred  and  six  and  nineteen 
hundred  and  seven  the  ceded  lands  of  the  Flathead  Indian 
Reservation  *  *  *  and  such  other  Indian  reservations 
that  may  be  open  to  entry  and  settlement  during  the  fiscal 
year  nineteen  nundred  and  seven,  the  sum  of  twenty-five 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated  *  *  *  Provided,  That  the  ex- 
penses pertaming  to  the  opening  of  each  of  said  reservations 
and  paid  out  of  this  appropriation  shaU  be  reimbursed  to 
the  United  States  from  the  moneys  received  from  the  sale 
of  the  lands  embraced  in  said  reservations,  respectively: 
Provided  further  J  That  clerks  detailed  to  assist  in  the  opening 
of  said  reservations,  while  on  such  duty  shall  be  allowed  a 
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per  diem,  in  lieu  of  subsistence,  at  a  rate  of  not  exceeding 
three  dollars  per  day  each,  and  actual  necessary  expenses  of 
transportation,  including  necessary  sleeping-car  fares." 

The  act  of  March  2,  1907  (34  Stat.,  1230),  authorized  the 
Secretary  of  the  Interior  to  sell  and  dispose  of  portions  of  the 
unallotted  lands  of  the  Rosebud  Indian  Reservation  and 
made  an  appropriation  of  $15,000  ''for  the  purpose  of  mak- 
ing the  allotments  provided  for  herein.'' 

The  act  of  March  4,  1907  (34  Stat.,  1333),  continued  the 
appropriation  of  $25,000  made  by  the  act  of  May  31,  1906, 
supra,  during  the  fiscal  year  1908. 

The  act  of  May  27, 1908  (35  Stat.,  346),  provided  that: 

"Opening  Indian  Reservations  (Reimbursable): 
'*The  appropriation  of  twenty-five  thousand  dollars,  act 
of  Congress  approved  May  thirty-first,  nineteen  hundred 
and  six,  to  meet  the  expenses  of  opening  to  entry  and  settle- 
ment during  the  fiscal  years  nineteen  hundred  and  six,  nine- 
teen hundred  and  seven,  and  nineteen  hundred  and  eight, 
the  ceded  lands  within  Indian  reservations,  is  hereby  contin- 
ued and  made  available  to  meet  the  expenses  pertaining  to 
the  opening  to  entry  and  settlement  of  such  Indian  reserva- 
tion lands  as  may  be  opened  during  the  fiscal  year  nineteen 
hundred  and  nine:  Provided^  That  the  expenses  pertaining  to 
the  opening  of  each  of  said  reservations  and  paid  for  out  of 
said  appropriation  shall  be  reimbursed  to  the  United  States 
from  tne  monej^  received  from  the  sale  of  the  lands  embraced 
in  said  reservations,  respectivel3^'* 

Sections  1763,  1764,  and  1765  of  the  Revised  Statutes  pro- 
vide, respectively: 

''Sec.  1763.  No  person  who  holds  an  office,  the  salary  or 
annual  compensation  attached  to  which  amounts  to  the  sum 
of  two  thousand  five  hundred  dollars,  shall  receive  compen- 
sation for  discharging  the  duties  of  any  other  oflBce,  unless 
expressly  authorized  by  law.'' 

"Sec.  1764.  No  allowance  or  compensation  shall  be  made 
to  any  officer  or  clerk,  by  reason  of  the  discharge  of  duties 
which  belong  to  any  other  office  or  clerk  in  the  same  or  anv 
other  department;  and  no  allowance  or  compensation  shall 
be  made  for  any  extra  services  whatever,  which  any  officer 
or  clerk  may  be  required  to  perform,  unless  expressly  author- 
ized by  law." 

"Sec.  1765.  No  officer  in  any  branch  of  the  public  service, 
or  any  other  person  whose  salary,  pay,  or  emoluments  are 
fixed  by  law  or  regulations,  shall  receive  any  additional  pay, 
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extra  allowance,  or  compensation,  in  any  form  whatever, 
unless  the  same  is  authorized  by  law,  and  the  appropriation 
therefor  explicitly  states  that  it  is  for  such  additional  pay, 
extra  allowance,  or  compensation." 

The  act  of  July  31, 1894  (28  Stat.,  205),  provide: 

''No  person  who  holds  an  office  the  salary  or  annual  com- 
pensation attached  to  which  amoimts  to  the  sum  of  two 
thousand  five  himdred  dollars  shall  be  appointed  to  or  hold 
any  other  office  to  which  compensation  is  attached  unless 
specially  heretofore  or  hereafter  specially  authorized  thereto 
bylaw;    *    ♦    V 

Mr.  Witten  at  the  time  he  performed  the  service  for  which 
he  paid  himself  the  compensation  was  chief  law  clerik  in  the 
office  of  the  CommiBsioner  of  the  General  Land  Office  with 
an  annual  compensation  fixed  by  law  of  $2,500.  He  could 
not,  therefore,  be  appointed  to  or  hold  any  other  office  to 
which  compensation  is  attached. 

The  service  was  one  to  which  he  could  have  been  detailed 
by  the  Secretary  of  the  Interior,  and  one  to  which  the  proviso 
in  the  act  of  May  31,  1006,  contemplated  clerks  would  be  de- 
tailed if  their  services  were  required.  The  appropriation 
made  by  this  act  was  continued  each  year  thereafter,  and  I 
am  of  the  opinion  that  it  was  intended  to  continue  the  pro- 
viso relative  to  detail  of  clerks.  The  service  was  one,  there- 
fore, that  could  have  been  required  of  Mr.  Witten  within  the 
meaning  of  section  1764  of  the  Revised  Statutes.  The  Secre- 
tary of  the  Interior,  therefore,  had  no  authority  to  promise 
to  pay  bim  any  additional  compensation  for  its  performance 
in  any  form  whatever.  (JStansbury  v.  United  States,  8  WaU., 
33,  37.) 

No  such  position  as  superintendent  of  the  opezung  and  sale 
of  Indian  reservations  was  created  by  the  appropriation  acts 
under  which  he  was  employed.  Neither  is  there  any  regula- 
tion providing  for  such  a  position  and  fixing  the  compensa- 
tion therefor.  It  can  not,  therefore,  be  said  that  Mr.  Witten 
''was  called  upon  to  render  a  service  specially  required  by  an 
existing  law,  and  for  the  performance  of  which  the  renumera- 
tion  was  fixed  by  law.''  He  is  not,  therefore,  entitled  to 
compensation  other  than  that  of  chief  law  clerk  of  the  General 
Land  Office  when  rendering  the  service  for  which  he  claims 
pay.     (  WoodweU  v.  United  States,  214  U.  S.,  82,  90.) 
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It  is  insisted,  however,  that  these  prohibitions  against 
the  employment  and  payment  of  Mr.  Witten  while  he  holds 
the  position  of  chief  law  clerk  in  the  General  Land  Office,  do 
not  apply  for  the  reason  that  he  is  engaged  in  the  sale  of 
Indian  trust  lands,  and  that  the  compensation  that  he  is  paid 
will  eventually  be  paid  out  of  the  money  derived  from  the 
sale  of  the  lands  and  he  cites  the  case  of  United  States  v. 
BrindU  (110  U.  S.,  688,  693),  m  support  thereof. 

In  the  Brindle  case  the  expenses  of  the  sale  were  to  be  de- 
ducted from  the  proceeds  of  the  sale  and  were  not  paid  by  the 
United  States  at  all,  but  from  the  trust  funds  of  the  Indians. 
In  the  present  case  the  expenses  are  paid  from  public  moneys. 
The  authority  to  employ  agents  to  superintend  the  sale  and 
opening  comes  from  the  appropriation  and  the  use  of  that 
appropriation  to  pay  compensation  to  persons  otherwise  em- 
ployed in  the  government  service  is  subject  to  the  limitations 
imposed  by  the  acts  and  sections  of  the  Revised  Statutes 
cited  and  quoted  from  above. 

The  duty  which  Mr.  Witten  performed  being  one  that  he 
could  have  been  detailed  to  and  required  to  perform  as  chief 
law  clerk,  he  is  not  entitled  to  extra  compensation  therefor 
even  if  it  should  be  held  that  the  expenses  of  the  opening  and 
sale  are  borne  by  the  Indians  (Gibson  v.  Peters j  150U.  S.,342). 

The  action  of  the  Auditor  is  approved. 


PATICSNT  FOB  &ENTAL  OF  AND  DAKAGES  TO  PB0PEBT7  INCl- 
DEHT  TO  THS  ENCAXPXXNT  AND  XANSUVEBS  OF  THB 
0B6ANIZBD  UUTIA. 

The  appropriation  for  the  expenses  of  the  encampment  and  maneuvers  of 
the  organized  militia  contained  in  the  act  of  March  3,  1909  (35  Stat., 
740),  is  available  for  the  payment  of  damages  to  property,  as  found 
by  a  land-damage  board  and  agreed  to  by  the  owners,  where  the  same 
were  incident  to  the  encampment  and  maneuvers  and  not  damages 
resulting  from  the  torts  of  the  individual  members  of  the  organized 
militia. 

When  premises  are  occupied  without  leases  as  a  necessary  incident  to  such 
encampment  and  maneuvers  there  is  an  implied  contract  to  pay  rent 
for  the  premises  so  occupied  and  damages  to  the  owners  of  the  premises 
or  other  property  damaged,  and  the  appropriation  contained  in  the 
act  of  March  3,  1909,  mpra^  is  available  for  the  payment  of  such 
rent  and  damages  as  are  mutually  agreed  upon,  under  the  head  of 
''expenses. " 
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Dedsioii  by  Assistant  CkimptroUer  Xitchell,  Harch  10,  1910: 

The  Auditor  for  the  War  Department  has  reported  for 
approval,  disapproval,  or  modification  his  decision,  dated 
the  1st  instant,  making  an  original  construction  of  a  statute, 
as  follows: 

''In  the  examination  of  certain  vouchers  for  the  ^q>ense8 
incurred  in  the  participation  of  the  organized  mihtia  of 
the  State  of  Massachusetts  during  the  encampment  and 
maneuvers  of  said  militia  with  troops  of  the  Regular  Army, 
August  14  to  21,  1909,  the  question  arises  as  to  the  proper 
construction  to  be  given  to  tne  appropriation  'Encampments 
and  maneuvers,  organized  miutia,  1909-1911,'  made  in 
the  act  of  March  3,  1909  (35  Stat.,  740). 

*'Said  appropriation  provides  as  follows: 

"  'Encampment  and  Maneuvers,  Oboanized  MiLrru: 
For  paying  the  expenses  of  the  organized  inilitia  of  any  State, 
Temtory,  or  of  the  District  of  Columbia,  which  may  be 
authorized  by  the  Secretary  of  War  to  participate  in  such 
encampments  as  may  be  established  for  the  field  instruction 
of  the  troops  of  the  Regular  Army,  as  provided  by  sections 
fifteen  and  twenty-one  of  the  act  of  tfanuary  twenty-first, 
nineteen  hundred  and  three,  entitled  "An  act  to  promote 
the  efficiency  of  the  militia,  and  for  other  purposes^"  to 
be  immediately  available  and  to  remain  available  imtd  the 
end  of  the  fiscal  year  nineteen  hundred  and  eleven,  four 
hundred  and  twenty-five  thousand  dollars.' 

"The  first  appropriation  'Encampment  and  maneuvers, 
oi^anized  mihtia'  made  specific  appropriation  for  pay  of 
officers  and  enUsted  men,  for  purcnase  of  suppUes  for  the 
Quartermaster's  ^  and  Ordnance  departments,  including 
regular  supphes,  incidental  expenses,  barracks  and  quarters, 
transportation  of  the  militia  and  its  supplies,  clothing  ana 
equipage,  leases  of  land  and  damages  of  property,  and  for 
purcnase  of  subsistence  and  supplies.  (See  act  of  Apr.  23, 
1904,  33  Stat.,  265.) 

"All  of  said  items  of  expense  for  the  organized  militia  were 
to  constitute  one  fund,  and  the  Secretary  of  War  was  there- 
after to  forward  to  Congress  at  its  next  session  a  detailed 
statement  of  the  expenses  of  the  joint  encampments  and 
maneuvers  of  the  organized  militia  paid  from  the  appropri- 
ation. 

"In  subsequent  appropriations  for  the  organized  militia 
provision  is  made  simply  for  the  'expenses  of  their  joint 
encampments  and  maneuvers,  insteaa  of  mentioning  spe- 
cifically the  items  constituting  such  expenses.  (See  34  Stat., 
249  and  1164,  and  35  Stat.,  115  and  740.) 
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"It  appears  that  the  disbursmg  officer  who  paid  the  afore- 
Baid  vouchers  made  leases  in  advance  to  cover  all  ground  that 
was  likely  to  be  occupied  or  used  by  the  troops,  and  states 
that  unexpected  movements  necessitated  the  use  or  occupa- 
tion of  premises  at  times  which  were  not  covered  by  lease, 
and  that  such  occupation  covered  but  a  short  period,  less 
than  twenty-four  hours,  and  in  a  majority  of  cases  not  over 
twelve  hours.  The  disbursing  officer  explains  that  imder 
such  circumstances  it  was  impracticable  to  comply  in  all 
cases  with  the  provisions  of  section  3744  of  the  Revised  Stat- 
utes, which  requires  formal  written  contracts  to  be  entered 
into. 

''It  also  appears  that  damages  were  done  to  cranberry 
bogs  which  were  entered  or  crossed  by  the  troops,  incident  to 
the  maneuvers,  and  that  damages  were  awardea  by  a  land- 
damage  board  and  paid  by  the  disbiu^ing  officer  from  the 
appropriation  for  the '  expenses '  of  the  joint  encampment  and 
maneuvers.  It  does  not  appear  that  these  damages  were 
torts  committed  by  private  individuals.  The  vouchers 
simply  state  that  the  bogs  were  crossed  or  entered  by  the 
troops  and  that  the  damages  were  incident  to  the  maneuvers. 
The  land-damage  board  declares  in  its  proceedings  that  the 
bogs  were  damaged  as  a  direct  incident  of  the  maneuvers, 
and  said  proceedmgs  were  approved  by  Major-General  Wood. 
These  damages,  bemg  incident  to  the  maneuvers,  were  pro- 
vided for  under  the  head  of  'expenses.'  The  amount  of  the 
damages  appears  to  have  been  liquidated  or  determined  by 
agreement  oetween  the  owners  of  the  property  damaged  ana 
a  land-damage  board  representing  the  Government. 

''In  cases  where  premises  were  occupied  without  leases, 
payments  were  made  for  rental,  use,  and  damage  to  the  land 
and  other  property  of  the  claimants,  where  the  same  were 
incident  to  the  maneuvers,  and  the  amount  thereof  was 
mutually  agreed  upon  by  the  parties  in  interest  and  is  in  full 
satisfaction  thereof. 

"As  the  term  'damages  of  property'  is  specifically  men- 
tioned as  one  of  the  items  of  expense  which  are  to  be  included 
in  the  detailed  statement  to  be  forwarded  by  the  Secretary 
of  War  to  ConOTess,  I  am  of  the  opinion,  and  so  decide,  that 
it  is  necessarily  comprehended  in  the  term  *  expenses'  for 
which  each  appropriation  for '  Encampments  and  maneuvers, 
organized  militia,  is  available. 

"I  am  therefore  of  the  opinion,  and  so  decide,  that  it  was 
the  intention  of  Congress  in  the  act  of  March  3 , 1 909  (35  Stat . , 
740),  to  provide,  imder  the  term  'expenses,'  for  the  pay- 
ment of '  aamages  of  property,'  where  the  same  were  incident 
to  encampments  and  maneuvers  within  the  period  covered 
by  the  act,  and  the  amoimt  of  the  damage  has  been  mutuaUy 
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agreed  upon  by  the  parties  in  interest  and  is  in  full  satisfac- 
tion of  such  damage. 

^'I  am  also  of  the  opinion,  and  so  decide,  that  the  premises 
occupied  without  leases  were  occupied  subject  to  tne  rights 
of  the  owners  of  the  land  and  property;  that  the  law  implied 
a  contract  to  pay  rent  to  tnose  owning  the  premises  so 
occupied  and  damages  to  those  owning  the  premises  or  other 
property  so  damaged,  and  that  the  appropriation  *  Encamp- 
ment and  maneuvers,  organized  mihtia,  1909-1910,'  was 
available  for  the  payment  of  rent  and  damages  under  the 
implied  contracts  therefor,  under  the  head  of  ^Bxpenses.' 

^'The  decisions  of  January  4,  1909  (15  Comp.  Deo.,  405), 
and  August  4, 1909  (16  Comp.  Dec.,  74),  have  not  been  over- 
looked." 

Upon  the  understanding  that' the  damages  for  which  it  is 
proposed  to  hold  the  United  States  responsible  are  not  dam- 
ages resulting  from  the  torts  of  the  individual  members  of  the 
organized  militia,  the  decision  of  the  Auditor  is  approved. 


WIDOWS  07  BXCXA8SD  SO£DIlB8. 

When  the  material  facts  diacloee  that  an  enlisted  man  of  the  Army  was 
discharged  in  the  year  1863  on  accoimt  of  wounds  incurred  in  the 
line  of  duty;  that  he  had  been  married  in  1847  to  a  woman  with  whom 
he  lived  until  1857,  when  she  separated  and  remained  apart  from  him 
until  the  date  of  her  death  in  1874;  that  in  1864  said  discharged  sol- 
dier attempted  to  marry  another  woman  in  the  State  of  Pennsylvania, 
with  whom  he  lived  for  a  period  of  about  two  years;  and  then  in  1867 
attempted  to  marry  a  third  woman  in  the  State  of  New  York,  with 
whom  he  continued  to' live  and  whom  he  recognized  as  his  wife  until 
the  date  of  his  death  in  1895,  it  is  held  that  the  attempted  marriage 
in  1864  in  the  State  of  Pennsylvania,  his  first  wife  being  still  living 
and  undivorced,  was  absolutely  void;  that  cohabiting  with  the  woman 
whom  he  married  in  New  York  in  1867  and  living  with  h^  under  the 
understanding  and  reputation  that  they  were  husband  and  wife  for 
more  than  twenty  years  after  the  death  of  his  first  wife  eonatitutes 
her  his  legal  wife,  and  as  his  legal  widow  she  is  entitled  to  the  amount 
found  to  be  due  the  deceased  soldier  on  account  of  bounty  and  arteais 
of  pay. 

Decision  by  Assistant  ComiptroUer  MitcheU,  Kareh  11,  1910: 

Peter  C.  Hunter  was  enrolled  September  10,  1862,  in 
Wayne  County,  Pa.,  mustered  into  service  as  private,  Com- 
pany M,  Seventeenth  Regiment  Pennsylvania  Cavalry,  to 
serve  three  years,  transferred  September  12,  1863,  to  Fifth 
Depot  Company  (subsequently  Company  I,  Ninth  Regiment, 
InvaUd   Corps),  Veteran   Reserve    Corps,   and   discharged 
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December  30,  1863,  at  Philadelphia,  Pa.,  on  account  of  in- 
juries in  the  nature  of  wounds  received  in  line  of  duty. 

For  said  service  he  should  have  been  paid  $396.34,  com- 
puted as  follows: 

Credits, 

Pay  of  private  from  September  10, 1862,  to  December  30,  1868 $204. 10 

Clothing  allowance  for  same  period 54.  95 

Allowances  for  traveling  from  place  of  discharge  to  place  of  en- 
rollment       11.20 

Bounty  under  act  of  July  22,  1861 100.00 

Bounty  nndor  act  of  July  28, 1866 100.00 

470.25 
DehitB. 

Ck)6t  of  transportation  furnished  while  on  furlough $11.  71 

Clothing  drawn  during  service 62. 20 

73. 91 

396.  34 

For  said  service  he  was  paid  by  army  paymasters  and  by 
settlement  No.  78,174  dated  June  15,  1887,  sums  aggregat- 
ing $252.49.  He  was  therefore  short  paid  ($396.34  minus 
$252.49)  $143.85;  being  $100  bounty  under  act  of  July  28, 
1866,  and  $43.85  arrears  of  pay. 

Adaline  Hunter  appealed  February  23,  1910,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
No.  405,065  dated  October  7,  1909,  wherein  her  claim  as 
widow  of  the  said  Peter  C.  Hunter  for  arrears  of  pay,  boimty, 
and  allowances  was  disallowed,  as  follows: 

''The  widow  fails  to  show  that  she  was  ever  the  legal  wife 
of  the  soldier,  and  consequently  is  not  recognized  as  his 
widow." 

The  said  Adaline  Hunter  is  a  pensioner  under  certificate 
No.  664,189  as  the  widow  of  the  said  Peter  C.  Hunter. 

It  appears  in  evidence  transmitted  to  this  office  by  the 
Commissioner  of  Pensions  (consisting  of  three  special 
examiners'  reports,  copy  of  marriage  certificate,  and  ab- 
stract of  affidavits  showing  the  marriage  of  the  soldier  to 
the  claimant  and  the  death  of  the  soldier)  that  the  material 
facts  as  to  widowhood  in  this  case  are  as  follows: 

The  said  Peter  C.  Hunter  was  married  in  the  year  1847 
to  one  Rhoda  Waltman  in  the  State  of  Pennsylvania.  They 
continued  to  live  together  as  husband  and  wife  until  about 
the  year  1857,  when  they  separated,  she  going  away  with 
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the  avowed  intention  of  never  permitting  him  to  see  her 
again.  One  child  was  bom  to  this  union,  but  died  before 
attaining  the  age  of  10  years.  The  said  Rhoda  Hunter 
after  leaving  her  husband,  the  said  Peter  C.  Hunter,  went  < 
to  another  part  of  the  State  (Pennsylvania)  and  subse- 
quently lived  with  another  man  until  the  date  of  her  death, 
which  occurred  in  or  about  the  year  1874.  Soon  after  the 
departure  of  the  said  Rhoda  in  1857  the  said  Peter  C.  Himter 
began  cohabiting  with  one  Mrs.  Cobb,  the  wife  of  one  John 
Cobb,  and  was  living  with  her  at  the  time  of  his  enlistment 
in  the  Army  in  September,  1862.  After  his  discharge  in 
December,  1863,  be  returned  to  the  said  Mrs.  Cobb  and 
continued  to  live  with  her  for  a  few  months.  He  then  left 
her  and  she  returned  to  her  husband,  John  Cobb. 

In  July,  1864,  the  said  Peter  C.  Hunter  was  married,  or 
attempted  to  be  married,  to  one  Alvirah,  the  daughter  of 
one  Ellen  Hoover.  He  cohabited  with  her  for  the  period  of 
about  two  years,  when  they  separated.  He  then  went  to  the 
State  of  New  York,  where,  in  the  spring  of  1867,  he  became 
acquainted  with  the  claimant  in  this  case,  was  regularly 
married  to  her  October  6,  1867,  in  Alpine,  Schuyler  County, 
N.  Y.,  and  continued  to  live  with  her  and  recognize  her  as 
his  wife  until  the  date  of  his  death,  January  29,  1895.  They 
resided  at  various  places  in  the  State  of  New  York  from  the 
date  of  their  marriage  until  about  the  year  1883  (ten  years 
after  the  date  of  death  of  the  said  Rhoda  Hunter,  soldier's 
first  wife),  and  for  about  twelve  years  just  prior  to  soldier's 
death  they  resided  in  the  State  of  Pennsylvania.  At  the 
time  of  claimant's  marriage  to  Peter  C.  Hunter  in  1867  she 
had  reason  to  believe,  and  did  believe,  that  there  was  no 
impediment  to  such  marriage. 

At  the  time  of  Peter  C.  Hunter's  marriage,  or  attempted 
marriage,  with  Alvirah  in  1864  his  wife  Rhoda  was  in  full 
life  and  undivorced;  therefore  said  marriage  was  absolutely 
void.  (23  Pa.  St.,  104;  124  Pa.  St.,  646.)  He  did  not  live 
with  her  or  recognize  her  as  his  wife  at  any  time  subsequent 
to  the  death  of  his  wife  Rhoda. 

The  claimant  in  this  case  believed  at  the  time  of  her  mar- 
riage with  Peter  C.  Hunter  that  said  marriage  was  valid. 
They  cohabited  together  as  husband  and  wife,  and  under 
the  reputation  and  imderstanding  that  they  were  such  for 
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more  than  twenty  years  after  the  death  of  Hunter's  first 
mfe,  Rhoda;  therefore  she  was  the  wife  of  the  said  Peter  C. 
Hunter  at  the  time  of  his  death  and  is  now  his  legal  widow. 
(4  Johns.  (N.  Y.),  52;  and  91  N.  Y.,  451.) 

Upon  a  revision  of  the  account  I  find  and  certify  that 
there  is  due  from  the  United  States  to  Adaline  Hunter,  as 
widow  of  Peter  C.  Hunter,  a  difference  of  $143.85  under 
appropriation  ** Arrears  of  pay,  bounty,  etc.  (certified 
claims),  1910,"  being  the  amount  short  paid  in  this  case,  as 
hereinbefore  stated. 


PATXENT8  TO  BENXnClABIBS  BBSIONATED  BT  BNUSTBD  MEN 
OF  THE  NAYT  UHDBB  THE  PROVISIONS  OF  THE  ACT  OF  KAT 
18, 1908. 

Where  the  facta  dificloee  that,  under  the  act  of  May  13,  1908  (35  Stat.,  128), 
providing  for  the  payment  of  six  months'  pay,  less  certain  deductions, 
to  the  beneficiaries  designated  by  officers  and  enlisted  men  of  the  Navy 
and  Marine  Corps  who  die  from  wounds  or  disease  contracted  in  the 
line  of  duty,  an  enlisted  man  of  the  Navy  designated,  on  the  printed 
form  furnished  by  the  Navy  Department  for  such  purpose,  his  mother, 
and,  '*in  the  event  of  the  decease  of  the  above-named  beneficiary  prior 
to  my  own  death,  I  then  designate  as  my  beneficiary  under  said  act  my 
sister,"  and  upon  the  death  of  the  enlisted  man  a  check  for  the  amount 
due  under  the  said  act  of  May  13,  1908,  supra^  was  sent  to  the  mother, 
but  was  returned  on  account  of  the  fact  that  the  said  mother  had  died 
iubsequent  to  the  date  of  the  death  of  the  enlisted  man,  but  before  re- 
ceiving payment,  it  is  held  that  the  mother  died  before  the  death  of  the 
enlisted  man  within  the  purview  and  meaning  of  said  designation, 
which  was,  that  if  the  mother  died  before  receiving  said  pay,  it  should 
be  paid  to  the  sister,  and  that  such  amount  is  now  properly  payable  to 
said  sister. 

Assistant  ComptroUez  Kitohell  to  the  Secretary  of  the  Navy,  Karch  12, 1910: 
I  am  in  receipt  of  your  reference  of  February  7,  1910,  sub- 
mitting an  inquiry  by  the  Paymaster-General  of  the  Navy  as 
to  whether  payment  of  the  six  months'  pay  provided  by  the 
act  of  May  13,  1908  (35  Stat.,  128),  may  be  made  to  the 
second  beneficiary  designated  by  Frank  B.  Franzen,  late 
oiler,  U.  S.  Navy,  or  to  any  other  person. 
The  act  of  May  13,  1908  (35  Stat.,  128),  provides: 

"That  hereafter  immediately  upon  official  notification  of 
the  death  from  wounds  or  disease  contracted  in  hne  of  duty 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Navy 
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and  Marine  Corps  the  Paymaster-General  of  the  Navy  shall 
cause  to  be  paid  to  the  widow  of  such  officer  or  enlisted  man, 
or  any  person  previously  designated  by  him,  an  amount 
equal  to  six  months^  pay  at  the  rate  received  by  such  officer 
or  enhsted  man  at  tne  date  of  his  death,  less  seventy-five 
dollars  in  the  case  of  an  officer  and  thirty-five  dollars  in  the 
case  of  an  enlisted  man,  to  defray  expenses  of  interment,  and 
the  residue,  if  any,  of  the  amount  reserved  shall  be  paid  sub- 
sequently to  the  designated  person.  The  Secretary  of  the 
Navy  shall  establish  regulations  requiring  each  officer  and 
enlisted  man  to  desi^ate  the  proper  person  to  whom  this 
amount  shall  be  paid  in  case  of  death,  and  said  amount  shall 
be  paid  to  that  person  from  funds  appropriated  for  the  pay 
of  tne  Navy  and  Marine  Corps." 

Under  said  statute  the  Navy  Department  prepared  the 

following  printed  form  to  be  executed  by  officers  and  enlisted 

men  by  which  to  designate  the  person  or  persons^  to  receive 

said  six  months  pay: 

tJ.S.S 


, ,190.. 

(Plaoe.)  (Bate.) 

In  the  event  of  my  death  while  on  the  active  list  of  the 

(Navy  or  Marias  Corpi.) 
from  wounds  or  disease  contracted  in  the  line  of  duty,  I  designate  as  my 
beneficiary  to  receive  six  months'  pay  (less  deductions  to  cover  funeial  ex- 
penses) under  the  provisions  of  the  act  approved  May  13,  1908,  my 

(ReiatiQiDShip.) 

(Name  of  benejCkdary.) 

(Address  of  beneficiary.) 
In  the  event  of  the  decease  of  the  above-named  beneficiary  prior  to  my 
own   death,   I   then   designate  as  my   beneficiary  under  said  act  my 

(RaiirtiQMiiip.j 

(Kame  of  beneflciaxy.) 

(Address  of  beneficiary.) 

(Name.*)' 

(Rank  and  asrrloe.) 
Attest  to  signature: 


(Rank.) 
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Upon  the  back  of  said  form  is  the  following  printed: 

INSTRUCnONB. 

Tlua  lonn  must  be  fiDed  out  in  the  presence  of  a  comnuasioned  officer  of 
the  United  States  Navy  or  Marine  Corps,  or  notary  public>«uid  the  signature 
attested  by  such  officer  under  ship's  or  notarial  seal.  The  full  name  of  the 
beneficiary  should  be  carefully  stated.  The  prefixes  **Mr.,"  **MrB.,'*  or 
''Miss*'  should  not  be  used.  If  a  married  woman,  her  own  Christian  name 
should  be  given,  and  not  that  of  her  husband,  as,  for  instance,  ''Annie  N. 
Howe,"  not  ''Mrs.  John  Howe.'* 

It  appears  that  on  July  31,  1908,  the  said  Frank  B. 
Franzen,  then  in  the  Navy,  filled  out  one  of  said  printed 
forms  and  designated  as  his  first  beneficiary  ''my  mother, 
Margreta  Frantz,"  and  gave  her  address  as  '^Sexdrega, 
Sweden,"  and  his  second  beneficiary  ''my  sister,  Ida  Frantz," 
and  gave  her  address  as  '*Sexdrega,  Sweden;"  that 
said  des^ations  were  made  by  filling  the  blanks  in  said 
printed  form  and  without  erasing  or  changing  any  of  the 
printed  part  of  said  form. 

On  October  8,  1908,  the  said  Frank  B.  Franzen  died, 
and  upon  his  death  a  check  for  $232.06,  the  amount  of  said 
six  months'  pay,  less  deductions,  was  sent  to  his  mother, 
Margreta  Frantz,  but  was  returned,  she  having  died  on 
December  13,  190S,  before  payment  could  be  made  to  her. 
The  question  presented  is  whether  said  amount  can  now  be 
paid  to  the  said  sister,  Ida  Frantz. 

What  the  enlisted  man  intended  by  the  above  designa- 
tion, if  that  can  be  ascertained,  should  be  carried  into 
effect,  and  in  ascertaining  his  intention  said  designation 
and  the  circumstances  under  which  it  was  made  should 
receive  a  liberal  construction.  It  appears  that  the  designa- 
tion was  made  on  a  printed  form  which  had  been  prescribed 
by  the  Navy  Department  and  which  was  furnished  the  en- 
listed man  to  fill  out,  and  which  if  strictly  construed  made 
the  right  of  the  sister  dependent  upon  the  happening  of  one 
event,  viz,  the  death  of  his  mother  prior  to  his  own  death. 
It  appears  that  the  enlisted  man  had  two  persons  standing 
in  different  degrees  of  relationship  to  him,  viz,  his  mother 
and  his  sister,  who  were  the  objects  of  his  bounty  and  for 
whom  he  wanted  to  make  provisions  to  the  extent  of  the 
six  months'  pay  as  provided  in  said  act.     The  first  object 
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of  his  bouBty  was  his  mother  and  the  second  object  of  his 
'  bounty  was  his  sister;  that  is,  between  his  mother  and  his 
sister  he  gave  the*  preference  to  his  mother.  In  using  the 
printed  form  the  pay  was  to  go  first  to  the  mother,  and  in 
the  event  of  hA^  death  prior  to  the  death  of  the  enlisted  man 
it  was  to  go  to  the  sister,  but  the  mother  died  after  and  not 
prior  to  his  death,  but  without  receiving  said  pay,  and  the 
question  is  whether  the  death  of  the  mother  after  instead  of 
before  the  death  of  the  enlisted  man  and  before  the  mother 
received  said  pay  has  the  effect  to  deprive  the  sister  of  said 
benefit  so  that  neither  of  them  shall  receive  it. 

I  am  of  the  opinion  that  the  mother  died  before  the  death 
of  the  enlisted  man  within  the  piirview  and  meaning  of  said 
designation,  which  was  that  if  she  died  before  receiving  said 
pay  it  should  be  paid  to  his  sister,  and  I  am  of  opinion,  under 
all  the  facts  and  circumstances,  that  said  pay  less  the  proper 
deductions  should  be  paid  to  the  sister. 

If  the  above  form  had  said  that  in  the  event  of  the  death 
of  the  mother  before  payment,  then  payment  to  be  made  to 
the  sister,  it  would  have  expressed  literally  what  the  enlisted 
man  intended. 


VBEIOHT    BATES    ON    SEIPKENTS    OF    lOXXD    CAB    LOADS   OF 

FUBMITUKB. 

When  a  freight-rate  classification  book  contains  the  specific  ^numeration 
of  various  kinds  of  furniture  with  varying  conditions  and  rates,  and  also 
a  general  classification  under  the  heading  of  "furniture,"  specifically 
excluding  from  the  benefits  thereof  only  "  bank,  store,  saloon,  or  office 
furniture,"  specifically  provided  for  under  another  heading,  the  con- 
clusion is  justified  that  if  it  had  been  the  intention  to  exclude  other 
classes  of  fiu-niture  from  the  general  item  concerning  furniture  such 
other  classes  would  have  been  mentioned  in  the  exclusion. 

When  a  freight-rate  classification  contains  a  general  item  providing  rates 
for  "  furniture  and  fumittu*e  frames,  exclusive  of  bank,  store,  saloon,  or 
office  furniture,"  and  on  the  same  page  provisions  for  different  rates  are 
made  for  various  articles  of  fumitiu'e,  among  them  being  "iron  bed- 
steads and  metallic  mattresses, "  in  case  of  shipment  of  a  mixed  carload 
of  furniture,  such  iron  beds  and  mattresses,  not  being  specifically 
excluded  from  the  general  heading  of  furniture  in  the  first  item,  would 
be  paid  for  on  the  basis  of  the  rate  provided  in  said  first  general  item 
and  not  the  rate  named  in  the  latter  item. 
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Sedsion  by  Comptroller  Tracewell,  March  14»  1910: 

The  Southern  Pacific  Company  appealed  February  19, 
1910,  from  the  action  of  the  Auditor  for  the  War  Department 
in  settlement  10145,  dated  December  23,  1909.  The  com- 
pany claimed  $631.69  for  freight  service  in  April  and  May, 
1909.     The  Auditor  allowed  $628.78  and  disallowed  $2.91. 

The  company  contends  for  the  amount  disallowed  as 
follows: 

**Said  disallowance  arises  from  the  application  by  the 
honorable  Auditor  on  shipment  of  11,450  pounds  iron  bed- 
steads and  mattresses  from  Dayton,  Ohio,  to  Soldiers  Home, 
Cal.,  of  minimum  carload  rate  of  9  cents  (12,000  pounds), 
from  Los  Angeles  to  Soldiers  Home,  said  third-class  rate,  he 
states,  being  authorized  by  western  classification  No.  45, 
page  51,  item  18,  which  reads  as  follows: 

"  *  Furniture  and  furniture  frames,  exclusive  of  bank,  store, 
saloon,  or  office  furniture.  Minimum  weight,  12,000  pounds 
carload,  third  class.' 

**I  would,  however,  invite  your  attention  to  item  9,  page 
51,  of  same  classification,  which  reads  as  follows: 

'^  'Bedsteads,  iron  ana  brass,  metal  couch  frames,  folded 
flat,  spring  beds^  compressed,  and  metallic  mattresses,  cots, 
and  cribs.  Minimum  weight,  30,000  pounds  carload,  fifth 
class.' 

**This  last-quoted  extract  covers  the  shipment  referred  to 
"precisely,  and  therefore  if  the  honorable  Auditor  wishes  to 
apply  carload  rating  on  this  shipment,  said  rating  would 
necessarily  be  at  fifth  class,  minimum  carload  30,000,  as  pro- 
vided in  said  extract,  as  item  18  referred  to  by  him  does  not 
apply  to  this  case.  The  company,  however,  has  applied  a 
first-class  less-than-carload  rate  on  the  shipment  (wnich  in 
this  case  would  be  less-than-carload  rate  provided) .  in  accord- 
ance with  page  57,  item  14,  of  said  classification.'' 

The  items  requiring  consideration  in  this  case  were  shipped 
in  one  car  from  Dayton,  Ohio,  to  Soldiers  Home,  Cal.,  per 
bill  of  lading  No.  75,  dated  April  15,  1909,  and  designated  as 
follows: 

Poonds. 

100  wire  mattreeeee 4, 800 

100  head  ends  iron  bedsteftds 3, 300 

100  foot  ends  iron  bedsteada 3, 200 

17  bales  mattreesee 3,680 

1  box  casters  and  bolts ,..        150 

Total 15,130 
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It  is  understood  that  the  easters  and  bolts  are  parts  of  the 
bedsteads,  and  therefore  take  the  same  rating. 

The  question  in  controversy  is  the  rate  properly  appUcar- 
ble,  under  western  classification  No.  45,  from  Los  Angeles, 
Cal.,  to  Soldiers  Home,  Cal.,  the  through  rate  on  the  ship- 
ment being  made  on  Los  Angeles. 

All  the  items  are  properly  classed  and  included  under  the 
general  heading  of  ^  ^  furniture  "  in  the  classification  referred  to- 

The  cost  of  the  transportation  of  the  articles  under  con- 
sideration from  Los  Angeles,  Cal.,  to  Soldiers  Home,  Cal., 
at  the  less-than-carload  rating  would  have  been— 

MattresBes,  wire pounds. .    4, 800 

MattrosBes,  common do 3,  «80 

Total do....     8,480 

First  class  (8,480  pounds),  at  12  cents $10. 18 

Iron  bedsteads  (head  and  foot  ends  and  parts),  6,650  pounds,  second 
class,  at  11  cents 7.32 

Total 17.50 

As  these  articles  were  all  loaded  in  one  car,  the  carload 
rating,  if  cheaper  than  the  kss-than-carload  rating,  is  applica- 
ble thereto,  provided  a  full  minimum  carload  is  paid  for. 

Classification  No.  45,  on  page  51,  item  18,  provides  car- 
load rating  as  follows: 

*' Furniture  and  furniture  frames,  exclusive  of  bank,  store, 
saloon,  or  office  furniture,  class  3,  minimum  weight  12,000 
pounds.'' 

On  the  same  page  provision  is  made  for  carload  rating  on 
various  articles  of  furniture,  among  which  '4ron  bedsteads 
and  metallic  mattresses"  are  rated  fifth  class  for  minimum 
carload  of  30,000  pounds,  and  mattresses,  other  than  wire, 
second  class,  minimum  carload  10,000  pounds.  Neither  of 
these  ratings  is  applicable  to  this  shipment,  which  is  a  mixed 
carload  of  furniture. 

The  question  to  be  determined  is  whether  the  carload 
rating  on  '^furniture"  above  indicated  is  appUcable. 

This  rating  on  furniture  appears  to  apply  on  all  articles 
of  furniture  except  those  specifically  excluded  therefrom. 
If  the  exclusion  extended  to  all  articles  of  furniture  for  which 
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a  specific  rating  is  elsewhere  given  there  would  appear  to  be 
scarcely  any  articles  upon  which  the  furniture  rate  could  be 
applied,  for  specific  ratings  are  given  on  the  various  articles 
of  furniture  as  wardrobes,  tables,  chairs,  bedsteads,  metallic 
mattresses,  and  mattresses  other  than  wire,  etc. 

It  will  be  observed  that  the  only  kinds  or  character  of 
furniture  specifically  excluded  from  the  benefit  of  the  carload 
rating  on  * 'furniture'*  as  shown  above  are  '*bank,  store, 
saloon,  or  office  fitmiture/'  The  ordinary  rule  of  construc- 
tion applying  in  such  cases  is  that  the  exclusion  of  one  or 
more  things  by  name  or  description  implies  the  inclusion  of 
all  others  of  the  same  character.  This  rule  may,  however, 
be  negatived  by  proper  means. 

There  is  another  well-known  rule  of  construction  that 
must  not  be  lost  sight  of,  viz:  The  specific  enumeration  of 
particular  items  in  a  class  by  themselves  will  control  over  a 
general  classification  in  which  they  might  have  been  included 
but  for  the  specific  enumeration. 

Keeping  these  two  rules  in  mind  we  will  try  to  determine 
what  classification  and  rate. applies  to  the  furniture  in  ques- 
tion. 

Item  9,  page  51,  of  Na.  46  of  the  western  classification 
provides: 

''Bedsteads,  iron  and  brass,  metal  couch  frames,  folded 
flat,  spring  beds,  compressed  and  metallic  mattresses,  cots, 
and  cribs,  minimum  weight  30,000  carioad,  fifth  class. *' 

On  the  same  page  of  45  there  are  various  other  articles  of 
furniture  specifically  enumerated,  each  with  different  con- 
ditions attached  as  to  minimum  carload  wights  and  with 
different  rates  applied.  To  obtain  the  carload  rates  spe- 
cially authorized  for  these  enumerated  articles  of  furniture 
the  shipper  must  pay  for  the  full  minimum  carload  weights 
provided  therefor. 

"Bank,  store,  saloon,  or  office  furniture"  are  specifically 
excluded  from  the  benefit  of  item  18  for  furniture  generally, 
and  are  provided  for  in  item  9. 

It  is  the  usual  if  not  the  uniform  custom  in  preparing 
classifications,  when  it  is  desired  to  exclude  specific  articles 
from  the  benefit  of  a  general  classification  of  the  same  kind 
of  articles,  to  add  the  letters  N.  O.  S.  (not  otherwise  speci- 
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fied)  at  the  end  of  or  to  the  general  classification.  In  pre- 
vious issues  of  the  western  classification  these  letters  appeared 
under  the  general  head  of  furniture.  Their  absence  in  No. 
45,  together  with  the  specific  exclusion  of  ''bank,  etc."  fur- 
niture is  significant,  to  say  the  least,  and  appears  to  warrant 
the  conclusion  that  the  furniture  in  question  can  be  rated 
under  item  18  by  complying  with  its  terms. 

Furthermore,  the  specific  enumeration  in  the  classification 
book  of  various  kinds  of  furniture  with  varying  conditions 
and  rates,  with  also  a  general  classification  under  the  head- 
ing of  furniture,  specifically  excluding  from  the  benefits 
thereof  only  ''bank,  store,  saloon,  or  office  furniture,"  spe- 
cifically provided  for  under  another  heading,  leads  to  the 
conclusion  that  if  it  had  been  the  intention  to  exclude  other 
kinds  of  furniture  from  the  benefits  of  item  18  said  other 
kinds  would  have  been  mentioned  in  some  way  in  the 
exclusion. 

It  appears  clear,  then,  that  the  articles  of  furniture  not 
specifically  excluded  are  included  in  the  general  term  "fur- 
niture." There  appears  to  be  no  other  reason  why  certain 
articles  which  are  specifically  provided  for  elsewhere  should 
also  be  specifically  excluded  if  the  more  specific  rating  itself 
would  exclude  them  from  the  general  application. 

In  view  of  all  the  facts  and  circumstances  alluded  to  above, 
I  am  led  to  the  conclusion  that  the  Government  is  entitled 
to  the  benefits  of  the  classification  and  rate  found  in  item  18 
above  referred  to  on  the  furniture  which  is  the  subject  of  this 
appeal. 

The  shipment  under  consideration,  embracing  various 
articles  of  furniture  and  constituting  without  doubt  a  mixed 
carload  of  furniture,  is  therefore  entitled  to  the  carload  rating 
on  furniture,  as  follows: 

15,130  pounds  of  furniture  (including  bedsteads,  common  lind  wire  mat- 
tresses) at  third-class  rate,  9  cents,  $13.62. 

The  cost  of  the  shipment  at  less-than-carload  rating  is 
$17.50,  and  at  the  carload  rating  is  $13.62.  The  latter  is 
therefore  the  proper  charge. 

The  Auditor  allowed  for  these  items  $16.22.  The  differ- 
ence, $1.60,  will  be  certified  to  the  Auditor  for  disallowance, 
to  be  deducted  from  some  pending  claim  of  the  company. 
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SSPAIBS  TO  KOTOBCTCLB  OWNSB  BT  A  GOTEBNKBNT  XK- 
PLOTBS  AND  VSXD  IN  THE  BI8CHAB0X  OF  HIS  OFFICIAL 
BTJTIES. 

An  employee  whoee  place  of  employment  is  at  the  Beat  of  government  in  the 
District  of  Columbia  and  who  has  been  authorized  by  the  Secretary 
of  Agriculture  to  perform  travel  in  the  District  of  Columbia  and  the 
States  of  Viiginia  and  Maryland  in  the  discharge  of  official  business, 
and  who  is  further  authorized  to  incur  the  expense  of  repairs  to  a  motor- 
cycle owned  by  him  and  used  in  the  discharge  of  his  official  duties, 
is  not  entitled  to  payment  of  the  cost  of  repairs  incurred  in  the  District 
of  Columbia. 

Comptroller  Tracewell  to  A.  Zappone,  disbnrsiiig  clerk,  Bepaxtment  ol 
Agzicaltaie,  March  16,  1910: 

I  have  received  your  letter  of  March  4,  1910,  in  which  you 
request  my  decision  of  a  question  therein  presented,  as  follows: 

*'The  Secretary  of  Agriculture,  under  the  act  of  March  4, 
1909,  making  appropriations  for  the  general  expenses  of  the 
Bureau  of  Animal  Industry  of  this  department  for  the  fiscal 
year  ending  June  30,  1910,  authorized  Mr.  R.  G.  Stedman, 
an  employee,  by  letter  of  January  10,  1910  (No.  3743,  'To 
perform  travel  m  the  District  of  Columbia  and  the  States 
of  Vii^inia  and  Maryland,  for  the  purpose  of  tagging  cattle, 
and  in  the  discharge  of  other  duties  in  connection  with  the 
investigation  of  tuberculosis.'  The  letter  of  authority  from 
the  Secretary  contained  the  following  provisions: 

'**  Authonty  is  further  granted  to  incur  the  following  ex- 
penses in  Washington,  D.  C. : 

'''Incidental  expenses,  including  *  *  *  repairs  to  a 
motorcycle  owned  by  you  and  used  in  the  discharge  of  official 
duties, 

'"The  expenses  incurred  under  this  authorization,  not  to 
exceed  $25,  will  be  paid  from  the  appropriation  "Greneral 
expenses,  Bureau  or  Animal  Industry,  1910,^'  (inspection 
and  quarantine.)*' 

"Pursuant  to  this  authority,  Mr.  Stedman  incurred  the 
following  expenses  for  repairs  to  his  motorcycle,  and  in- 
closed a  voucher  for  the  same  in  his  account: 

Sspokee $0.75 

1  intake  valve 1.45 

Itire 12.40 

2hour8'  time 1.50 

Total 16.10 

"The  matter  is  referred  to  vou  for  an  opinion  as  to  the 
legality  of  this  charge  against  the  department." 
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It  appears  from  the  facts  that  Mr.  Stedman  is  a  messen- 
ger and  custodian;  whose  place  of  employment  is  at  the  seat 
of  government  in  the  District  of  Columbia. 

Mr.  Stedman  was  authorized  to  perform  travel  in  the  Dis- 
trict of  Columbia  and  the  States  of  Virginia  and  Maryland 
in  the  discharge  of  official  business.  From  the  statement  of 
the  traveling  expenses  submittied  with  his  voucher  it  ap- 
pears that  all  of  the  items  of  expense  were  inctnred  in  the 
District  of  Columbia. 

In  9  Comp.  Dec.,  369;  it  was  held,  quoting  from  the  sylla- 
bus, that: 

''Travel  within  the  District  of  Columbia  by  the  First 
Assistant  Postmaster-Greneral,  whose  office  is  located  at  the 
seat  of  government,  is  not  travel  within  the  meaning  of  the 
law  autiiocizing  reimbursement  for  traveling  expenses, 
although  the  travel  was  on  official  business.'' 

This  decisi<m  has  been  followed  repeatedly  and  applied  to 
other  employees  of  the  Government  in  the  District  of  Co- 
lumbia.    (10  Comp.  Dec,  453;  11  id.,  439;  i<2.,  657.) 

I  have  tiierefore  to  advise  you  that  you  are  not  airthor- 
ized  to  pay  the  voucher  submitted. 


ADVANCES  TO  BBIBAT  NBCX88ABT  BZPX»1K8  OV  POST-OmCI 

mSPBOTOBS. 

When  it  appears  that,  of  an  amount  advanced,  tinder  section  4055  of  the 
Revised  Statutes  and  section  151  of  the  Postal  Laws  and  RegfulatioDS, 
to  a  post-office  inspector  to  defray  actual  and  aecesBary  expenses,  a 
portion  has  been  expended  for  the  special  purpose  of  securing  infor- 
mation concerning  violations  of  the  postal  laws,  the  Auditor  should  take 
such  action  as  may  be  necessary  to  adjust  the  appropriations  by  charg- 
ing the  amount  of  the  regular  expense  account  to  the  appropriatioii 
for  post-office  inspectors,  traveling  expenses,  and  the  amount  of  the 
special  account  to  the  appropriation  for  payment  of  rewards  for  infor- 
mation concerning  violations  of  the  postal  laws. 

When  requests  for  advances  of  funds  to  defray  expenses  have  been  made 
under  section  4055  of  the  Revised  Statutes,  supra^  and  section  151  of 
the  Postal  Laws  and  R^^lations,  «upra,  the  practice  of  issuing  certifi- 
cates to  the  effect  that  the  United  States  is  indebted  in  the  amount 
required  to  the  person  to  whom  the  advance  is  tx>  be  made,  on  which 
certificates  settlement  warrants  are  issued,  should  be  abandoned  and  a 
system  devised  which  will  show  the  facts  as  they  actually  < 
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BecisUm  by  ComfftroUer  Txacewell,  March  17,  1910: 

The  Auditor  for  the  Post-Office  Department  by  his  cer- 
tificate No.  1531,  dated  January  14, 1910,  certified  that  there 
was  due  and  payable  to  M.  H.  Boyle,  post-office  inspector, 
the  sum  of  $500  from  the  appropriation  *' Post-office  inspect- 
ors, 1910."  The  said  certificate  was  issued  upon  the  fol- 
lowing letter,  dated  January  14,  1910,  of  the  acting  chief 
post-offioe  inspector: 

"Please  issue  a  report  in  favor  of  Post-Office  Inspector 
M.  H.  Boyle  in  the  sum  of  $500,  being  an  advance  to  defray 
actual  and  necessary  expenses,  and  to  be  accounted  for  in 
the  settlement  of  expense  accounts  in  accordance  with  the 
provision  of  section  151  of  the  Postal  Laws  and  Regulations 
of  1902." 

Section  151  of  the  Postal  Laws  and  Regulations,  referred 
to  in  the  foregoing  letter,  is  a  republication  of  section  4066, 
Revised  Statutes,  which  provides  that: 

''All  payments  on  account  of  the  postal  service  shall  be 
made  to  persons  to  whom  the  same  shall  be  certified  to  be 
due  by  the  Auditor  for  the  Post-Office  Department;  but 
advances  of  necessary  sums  to  defray  expenses  may  be  made 
by  the  Postmaster-General  to  agents  employed  to  investi- 
gate mail  depredations,  examine  post  routes  and  offices,  and 
on  other  like  services  to  be  charged  to  them  by  the  Auditor 
and  to  be  accounted  for  in  the  settlement  of  their  accounts." 

The  papers  in  this  case  have  been  received  from  the  Audi- 
tor, together  with  his  letter  of  March  14,  1910,  as  follows: 

''At  the  request  of  the  chief  post-office  inspector,  $500 
was  advanced  to  Inspector  M.  H.  Boyle  under  section  4055, 
Revised  Statutes,  to  defray  actual  and  necessarjr  expenses 
and  to  be  accounted  for  m  the  settlement  of  his  expense 
accounts. 

"The  said  sum  was  charged  to  the  appropriation  'Post- 
office  inspectors,  traveling  expenses,  1910,  and  the  inclosed 
Auditor's  certificate  No.  1531,  dated  January  14,  1910,  was 
issued.  The  advance  was  made  to  meet  the  expenses  of  a 
trip  to  Great  Britain;  see  Postmaster-General  s  order  of 
January  18,  1910. 

"Inspector  Boyle  submits  expense  accounts  for  the 
months  of  January  and  February  and  a  special  account  for 
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February,   showing  that  the  following  expenditures  were 
made: 

January,  1910,  regular  expense  account $24. 00 

Februfiiy,  1910,  regular  expense  account 81. 95 

February,  1910,  special  expense  account 67.45 

173.40 

*^The  chief  post-office  inspector  acknowledges  receipt  of 
the  unexpended  balance,  S326.60,  and  states  thftt  the  money 
has  been  deposited  with  the  superintendent,  Division  of 
Finance,  Post-Office  Department. 

''  The  Postmaster-General  directs  that  the  amounts  of  the 
regular  January  and  February  expense  accoimts,  $105.95,  be 
charged  to  the  appropriation  'rost-office  inspectors,  trav- 
eling expenses,  1910,'  and  that  the  amount  of  the  special 
expense  account  for  February,  1910,  $67.45.  be  charged  to 
the  appropriation  Tayment  of  rewards  (for  information 
concerning  violations  of  postal  laws,  etc.),  1910.' 

*'The  aoove-named  accounts,  with  the  Auditor's  certifi- 
cate No.  1631,  and  a  copy  of  Postmaster-General's  order, 
are  transmitted,  with  the  reconunendation  that,  on  motion 
of  the  Comptroller,  the  settlement  of  January  14,  1910,  be 
revised." 

From  the  foregoing  letter  it  appears  that  the  primaiy 
object  of  the  Auditor  in  invoking  the  jurisdiction  of  the  Comp- 
troller was  to  effect  a  transfer  of  appropriations  in  accordance 
with  information  received  by  the  Auditor,  subsequent  to  his 
settlement,  supraj  that,  of  the  sum  originally  advanced  to 
Inspector  Boyle  under  the  appropriation  ^'Past-office  inspect^ 
orSf  1910,"  $67.45  thereof  had  been  expended  for  the  purpose 
of  securing  information  concerning  the  violation  of  postal 
laws,  and  was  therefore  properly  chargeable  to  the  appro- 
priation for  ^*  Payment  of  rewards,  1910,"  of  which  a  certain 
sum  may,  in  the  discretion  of  the  Postmaster-General,  be 
expended  ^'for  the  purpose  of  securing  information  concern- 
ing violations  of  the  postal  laws,  and  for  services  and  infor- 
mation looking  toward  the  apprehension  of  criminals." 
(35  Stat.,  660,  661.) 

The  above  statement  of  facts  appears  to  warrant  the  inter- 
vention of  the  Comptroller  and  to  justify  the  proposed  trans- 
fer of  appropriations.  The  Auditor's  settlement  is  accord- 
ingly revised,  and  he  is  directed  to  take  such  action  as  may 
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be  necessary  to  adjust  the  appropriations  affected  in  accord- 
ance with  said  statement  of  facts. 

In  connection  with  the  Auditor's  settlement,  supra,  I  deem 
it  my  duty,  however,  to  record  my  disapproval  of  the  method 
adopted  in  this  case  by  the  Auditor  in  making  an  advance  of 
funds  to  Insf^ector  Boyle.  In  approving  what  was  in  effect 
a  requisition  for  an. advance  of  funds  under  section  4055, 
Revised  Statutes,  the  Auditor  issued  his  certificate  to  the 
effect  that  the  United  States  was  indebted  to  Inspector 
Boyle  in  the  amount  of  $500,  and  on  which  a  settlement  war- 
rant in  said  amount  issued.  As  a  matter  of  fact,  the  Auditor 
had  no  account  or  claim  of  Inspector  Boyle  before  him  for 
settlement,  nor  does  it  appear  in  the  papers  transmitted  to 
me  that  any  evidence  had  been  submitted  to  the  Auditor  on 
which  he  could  base  the  said  certificate  of  settlement. 

It  is  not  the  province  of  this  office,  under  the  direction  of 
the  Secretary  of  the  Treasury,  to  prescribe  the  forms  ^of  ac- 
counting in  the  Postal  Service,  but  it  is  the  duty  of  this 
office  to  see  that  accounts  should  not  be  certified  in  favor  of 
any  person  to  whom  it  is  not  indebted  in  the  amount  certi- 
fied. The  Grovemment  did  not  owe  the  person  in  whose 
favor  this  account  was  stated  the  said  sum  of  $500,  but  it 
was  seeking  to  advance  to  him  said  $500,  for  which  he  was 
to  properly  account.  If  the  Postal  Service  has  no  forms  by 
which  to  accomplish  this  result,  it  will  be  a  very  easy  matter 
to  prepare  them  and  put  them  in  use  in  like  cases  to  this, 
where  an  advance  of  public  funds  is  to  be  made.  One  thing 
is  certain,  the  amount  advanced  should  not  be  certified  as  due. 

It  is  suggested  that  the  present  practice  be  abandoned, 
and  a  system  devised  which  will  show  the  facts  as  they 
actually  exist. 

It  appears  in  this  case  from  the  Auditor's  letter  that  the 
said  settlement  warrant  has  been  accepted  as  an  advance, 
has  been  accounted  for  in  part,  and  that  the  amount  remain- 
ing unaccounted  for  is  in  process  of  being  repaid  and  ac- 
counted for  to  the  appropriation  from  which  it  was  in  point 
of  fact  advanced.  No  useful  purpose  would  therefore  be 
subserved  in  reversing  and  disallowing  the  present  settlement. 
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FUBCHASX  or  HSAVIS&-THAN-AIE  FLTINa  MACHINXS. 

Since  the  act  of  September  22,  1888  (25  Stat.,  489),  the  appropriations  for 
the  Board  of  Ordnance  and  Fortification  are  made  available  until  ex- 
pended, and  such  appropriations  are  cumulative  and  constitute  one 
fund  applicable  to  the  discharge  of  contract  obligations  created  by  said 
board. 

It  is  within  the  discretion  and  judgment  of  said  board,  under  the  act  of 
September  22,  1888,  «upra,  to  purchase  a  heaviei^than-air  fljring  ma- 
chine for  experimental  purposes,  or  to  test  its  use  as  an  engine  or  imple- 
ment of  war. 

Decision  by  Assistant  Oomplrollei  Mitchell,  March  17,  1910: 

The  Auditor  for  the  War  Department  reports  March  4, 
1910,  for  approval,  disapproval,  or  modification  the  following 
decision: 

"In  the  examination  of  two  vouchers  in  October  and  No- 
vember, 1909,  in  the  accounts  of  Capt.  C.  DeF.  Chandler, 
Signal  Corps,  U.  S.  Army,  amounting  to  $30,000,  paid  to 
V^^iffht  Brothers,  Dayton,  Ohio,  for  a  heavier-than-air  flying 
machine,  in  accordance  with  signal  corps  specifications  No. 
486,  dated  December  23,  1907,  and  under  formal  contract 
dated  February  10,  1908,  for  the  use  of  the  Aeronautical 
Division  of  the  Signal  Corps,  U.  S.  Army,  the  Question  arises 
as  to  whether  or  not  the  appropriation  'Board  of  Ordnance 
and  Fortification,'  made  by  the  act  of  March  3,  1909  (35 
Stat.,  732),  was  available  for  said  purchase. 

'*  Under  the  contract  the  vendors  were  to  be  paid  20  per 
cent  more  than  the  contract  price  for  a  speed  of  42  miles  per 
hour,  as  provided  in  the  specifications,  and  it  was  certified  l)y 
the  disbursing  officer  that  this  machine  made  a  speed  of 
42.583  miles  per  hour  on  the  final  test. 

'*The  act  of  March  3,  1909,  made  an  appropriation  of 
$100,000 

'^  *  To  enable  the  board  (of  ordnance  and  fortification)  to 
make  all  needful  and  proper  purchases,  experiments,  and 
tests  to  ascertain,  with  a  view  to  their  utilization  by  the  Gov- 
ernment, the  most  effective  guns  *  *  *  and  other  im- 
plements and  engines  of  war,  and  to  purchase  or  cause  to  be 
manufactured,  under  authority  of  the  Secretary  of  War, 
such  guns  *  *  *  and  other  war  material  as  may,  in  the 
judgment  of  the  board,  be  necessary  in  the  proper  discharge 
of  the  duty  devolved  upon  it  by  the  act  approved  September 
twenty-second,  eighteen  hundred  and  eighty-eight. 

^'The  Board  of  Ordnance  and  Fortification,  created  by  the 
act  of  September  22,  1888  (25  Stat.,  489),  was  authorized  to 
expend  tne  appropriations  available,  under  the  direct  super- 
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vision  of  said  board,  and  the  appropriations  available,  among 
other  things,  for  (and  the  board  was  authorized  to  make) 
'  all  needful  and  proper  purchases,  investigations,  experiments 
and  tests,  to  ascertain  with  a  view  to  their  utilization  by  the 
Government,  the  most  effective  guns,  including  *  *  * 
and  other  implements  and  engines  of  war.  * 

"The Century  Dictionary  defines  an  implement  as  anything 
whatever  which  may  supply  a  want;  especially,  an  instru- 
ment, tool,  or  utensil;  an  instrumental  apphance  or  means: 
as,  the  implements  of  trade  or  of  husbandry.  It  is  in  this 
sense  that  the  act  speaks  of  the  implements  of  war. 

"The  Standard  Dictionary  defines  an  implement  as  that 
which  supplies  a  need  or  a  vacancy;  any  means  or  agent  for 
the  accomplishment  of  a  purpose;  an  instrument  used  in 
work,  especially  manual  work;  a  tool  or  a  utensil;  as,  the  im- 
plements of  husbandry;  the  implements  of  warfare. 

"In  view  of  the  forei^oing,  i  am  of  the  opinion,  and  so  de- 
cide, that  the  appropriation  'Board  of  Oranance  and  Forti- 
fication' made  by  the  act  of  March  3,  1909  (35  Stat.,  732), 
was  available  for  the  purchase^  as  an  'implement  of  war,'  of 
a  heavier- than-air  flying  machme.'' 

The  act  of  September  22,  1888  (25  Stat.,  489),  provides: 

"That  the  appropriations  hereinafter  provided  for  shall 
be  available  until  expended  and  shall  be  expended  under  the 
direct  supervision  or  a  board  to  consist  of  the  commanding 
general  of  the  Army,  an  oflBcer  of  engineers,  an  oflicer  of 
ordnance,  and  an  officer  of  artillery,  to  be  selected  by  the 
Secretary  of  War,  to  be  called  and  known  as  the  Board  of 
Ordnance  and  Fortification;  and  said  board  shall  be  under  the 
direction  of  the  Secretary  of  War  and  subject  to  his  supervi- 
sion and  control  in  all  respects,  and  shall  have  power  to  pro- 
vide suitable  regulations  for  the  inspection  of  guns  and  ma- 
terials at  all  stages  of  manufacture  to  the  extent  necessary  to 
protect  fully  the  interest  of  the  United  Stateis,  and  genially 
to  provide  such  regulations  concerning  matters  within  said 
board's  operations  as  shall  be  necessarjr  to  carry  out  to  the 
best  advantage  all  duties  committed  to  its  charge:  Provided, 
That  subject  to  the  foregoing  provisions  the  expenditures 
shall  be  made  by  the  several  bureaus  of  the  War  Department 
having  jurisdiction  of  the  same  under  existing  law.     *    *    * 

"Sec.  6.  *  *  *  The  board  is  authorized  to  make  all 
needful  and  proper  purchases,  investigations,  experiments, 
and  tests,  to  ascertain  with  a  view  to  their  utilization  by  the 
Government,  the  most  eflFective  guns,  including  multicharge 
guns  and  the  conversion  of  Parrott  and  other  guns  on  hand, 
smidl  arms,  cartridges,  projectiles,  fuses,  explosives,  torpe- 
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does,  armor  plate,  and  other  implements  and  engines  of  war; 
and  the  Secretary  of  War  is  hereby  authorized  to  purchase 
or  cause  to  be  manufactured  such  guns,  carriages,  armor 
plates,  and  other  war  materials  and  articles  as  may,  in  the 
jud^ent  of  said  board,  be  necessary  in  the  proper  discharge 
of  the  duty  herein  deyolved  upon  them:  Provided,  That 
the  amount  expended  and  habilities  incurred  in  such  pur- 
chases^ inyestigations,  experiments,  and  tests  shall  not  ex- 
ceed nye  hundred  thousand  dollars,  which  sum  is  hereby 
appropriated.    *    *    * 

^'That  under  the  proyisions  of  this  section  there  shall  not 
be  expended  or  contract  or  contracts  entered  into  inyolying 
the  Goyemment  in  an  aggregate  expenditure  exceeding  six 
miUion  fiye  hundred  thousand  dollars,  nor  an  expenditure 
on  the  part  of  the  Goyemment  in  any  one  fiscal  year  in  ex- 
cess of  two  milhon  dollars,  and  all  guns  and  materials  pur- 
chased imder  authority  of  this  section  shall  be  of  American 
production  and  furnished  by  citizens  of  the  United  States." 

Appropriations  for  the  Board  of  Ordnance  and  Fortifica- 
tions haye  been  made  each  year  since  this  act  to  be  ayailable 
until  expended,  including  an  appropriation  substantially  in 
the  language  of  the  appropriation  made  by  that  of  the  act  of 
March  3,  1909,  quoted  by  the  Auditor.  These  appropria- 
tions being  made  ayailable  until  expended  would  be  cumu- 
latiye  and  constitute  one  fund  applicable  to  the  discharge 
of  contract  obUgations  created  by  direction  of  the  board  of 
ordnance. 

This  board  is  authorized  to  "make  all  needful  purchases, 
inyestigations,  experiments,  and  tests,  to  ascertain  with  a 
yiew  to  their  utilization  by  the  Goyemment,  the  most 
eflfectiye  guns  *  *  *  and  other  implements  and  engines 
of  war;"  and  the  Secretary  of  War  is  authorized  to  "pur- 
chase or  cause  to  be  manufactured  such  guns  *  *  *  and 
other  war  materials  and  articles  as  may,  in  the  judgment  of 
said  board,  be  necessary  in  the  proper  discharge  of  the  duty 
herein  deyolyed   upon  them." 

This  act  commits  to  the  judgment  and  discretion  of  this 
board  the  question  as  to  what  materials  and  articles  it  is 
necessary  to  purchase  for  the  proper  discharge  of  the  duty 
deyolyed  upon  it  by  the  act  of  September  22,  1888.  If  it 
deemed  the  purchase  of  a  heayier-than-air  flying  machine 
necessary  for  experimental  purposes  or  to  test  its  use  as  an 
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implement  or  engine  of  war  it  was  authorized  to  make  the 
purchase. 

The  decision  of  the  Auditor  is  therefore  approved. 


KHiEAQB  OF  NAVAL  OFFICBBS  WHBK  TRAVEUNQ  TO  THSIB 
HOMSS  AND  SBTUBNINO  TO  THEIB  STATIONS  ON  I.EAVE  OF 
AB8ENCS. 

An  officer  of  the  Navy  ordered  to  proceed  to  hia  home  and  granted  a  leave 
oi  absence,  and  at  the  expiration  of  such  leave  to  return  to  his  station, 
is  traveling  for  his  own  pleasure  and  benefit  and  not  on  public  business, 
and  is  not  entitled  to  mileage. 

Decision  by  Assistant  ComptroUer  XitcheU,  March  17,  1910: 

A.  B.  Court,  assistant  naval  constructor,  U.  S.  Navy, 
appealed  February  14,  1910,  from  the  action  of  the  Auditor 
for  the  Navy  Department  in  settlement  No.  84122  of  January 
28,  1910,  disallowing  his  claim  for  $157.52,  the  amount 
checked  against  his  account  and  which  had  been  paid  him 
as  mileage  for  travel  performed  from  Houston,  Tex.,  his 
home,  to  Boston,  Mass.,  under  orders  of  June  3,  1908,  and 
August  8,  1908. 

The  Auditor  disallowed  the  claim  because: 

"Return  mileage  from  Houston,  Tex.,  to  Boston,  Mass., 
under  orders  of  August  8,  1908,  disallowed  on  the  authoritv 
of  the  decision  of  the  Court  of  Claims  in  case  of  Fitzpatrick 
(37  Ct.  Cls.,  332);  Major  Barr  (14  Ct.  Cls.,  272);  Huntington 
Johnson,  decided  bv  Court  of  Claims  May  28, 1906;  end  Jno. 
E.  Lewis,  March  19";  1906." 

The  order  of  June  3,  1908,  issued  to  the  claimant  by  the 
Secretary  of  the  Navy,  is  as  follows: 

"Upon  the  completion  of  the  present  term  at  the  Massa- 
chusetts Institute  of  Technology,  Boston,  Mass.,  on  or  about 
June  9,  1908,  you  will  proceed  to  Camden,  N.  J.,  and  report 
to  the  Superintending  Naval  Constructor  at  the  works  of 
the  New  York  wShipbuildinp  Company,  at  that  place,  for 
special  temporary  duty  in  his  office  until  September  1,  1908, 
upon  which  date  you  will  return  to  the  navy-yard,  Boston, 
Mass.,  and,  upon  your  arrival,  are  granted  leave  of  absence 
until  September  28.  1908,  upon  which  last-named  date  you 
will  resume  your  auties  at  the  Massachusetts  Institute  of 
Technology. 
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"This  employment  on  shore  duty  is  required  by  the  public 
interests." 

The  order  of  August  8,  1908,  issued  by  the  Chief  of  the 
Bureau  of  Navigation,  is  as  follows: 

"Your  orders  of  June  3,  1908,  are  so  far  modified  that 
upon  completion  of  the  special  temporary  duty  assi^ed  you 
at  the  works  of  the  New  York  Shipbuilding  Company, 
Camden,  N.  J.,  on  September  1,  1908,  and  upon  your  arrival 
at  the  navy-yard,  Boston,  Mass.,  you  will  proceed  to  your 
home  and  are  granted  leave  of  absence  until  such  time  as 
it  wiH  be  necessary  for  you  to  leave  your  home  in  order  to 
report  at  Boston,  Mass.,  on  September  28,  1908. 

"Upon  the  expiration  of  this  leave,  proceed  to  Boston, 
Mass.,  and  carry  out  the  above-mentioned  orders. 

"Keep  the  bureau  advised  of  your  address  while  on  this 
leave." 

The  act  of  June  30,  1876  (19  Stat.,  65),  provides: 

"And  so  much  of  the  act  of  June  sixteenth,  one  thousand 
eight  hundred  and  seventy-four,  making  appropriations  for 
the  support  of  the  Army  for  the  fiscal  year  ending  June 
thirtieth,  one  thousand  eight  hundred  and  seventy-five, 
and  for  other  purposes,  as  provides  that  only  actual  traveling 
expenses  shall  be  allowed  to  any  person  holding  employment 
or  appointment  under  the  Um ted  States  while  engaged  on 
public  business,  as  is  applicable  to  officers  of  the  Navy  so 
engaged,  is  hereby  repealed;    and  the  sum  of  eight  cents 

Eer  mile  shall  be  allowed  such  officers  while  so  engaged,  in 
eu  of  their  actual  expenses." 

The  act  of  June  7, 1900  (31  Stat.,  685),  provides: 

"*  *  *  That  in  lieu  of  traveling  expenses  and  aU 
allowances  whatsoever  connected  therewith,  mcluding  trans- 
portation of  bagpage,  officers  of  the  Navy  traveling  from 
Eoint  to  point  within  the  United  States  under  orders  shall 
ereafter  receive  mileage  at  the  rate  of  eight  cents  per  mile, 
distance  to  be  computed  by  the  shortest  usuallv  traveled 
route;    *    *     *." 

Travel  on  public  business  is  the  foundation  on  which  the 
right  to  charge  mileage  rests.  (Perrimondy.  United  StaUSj 
19  Ct.  CL,  519.) 

The  act  of  July  19,  1892  (27  Stat.,  245),  provides: 

"And  the  provisions  of  section  two  of  the  naval  appro- 
priation act  approved  March  third,  eighteen  hundred  and 
eighty- three,  snail  be  so  modified  that  hereafter  orders  of 
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the  Secretary  of  the  Navy  employing  officers  on  shore  dutj 
shall  state  that  such  employment  is  required  by  the  pubhc 
interests,  but  need  not  state  the  duration  of  such  service." 

It  appears  that  claimant's  home  was  Houston,  Tex. ;  that 
while  in  attendance  at  the  Massachusetts  Institute  of  Tech- 
nology, Boston,  Mass.,  the  order  of  June  3,  1908,  was  issued 
to  him,  by  which  he  was  directed,  upon  the  completion  of  the 
then  present  term  at  the  institute  on  or  about  June  9,  1908, 
to  proceed  to  Camden,  N.  J.,  and  report  to  the  superintend- 
ing naval  constructor  at  the  works  of  the  New  York  Ship- 
building Company  at  that  place  for  special  temporary  duty 
in  his  office  until  September  1,  1908,  upon  which  date  he  was 
ordered  to  return  to  the  navy-yard,  Boston,  Mass.,  and  "upon 
your  arrival  are  granted  leave  of  absence  until  September  28, 
1908,  upon  which  last-named  date  you  will  resume  your  duties 
at  the  Massachusetts  Institute  of  Technology."  In  said 
order  it  was  expressly  stated  "This  employment  on  shore 
duty  is  required  by  the  public  interests." 

In  Hunt  V.  United  States  (38  Ct.  CI.,  704)  the  court  said: 

"Neither  the  Secretary  of  War  nor  any  officer  of  the 
Government  can  force  a  leave  of  absence  or  furlough  upon 
an  officer  or  soldier  *  *  *.  A  leave  of  absence  or  a  lur- 
loueh  is  a  favor  extended.  A  soldier  can  not  have  a 
furfough  forced  upon  him.  So  long  as  he  remains  in  the 
service  he  b  entitled  to  rations  and  a  resting  place  and 
medical  attendance.  No  officer  of  the  Government  can 
authoritatively  say  to  him, '  Be  gone  for  a  month  or  two  and 
take  care  of  yourself,  and  fail  not  to  come  back  at  the  ap- 
pointed time  to  resume  your  duty  and  get  your  pay,  or  you 
will  be  arrested  as  a  deserter.'  The  omy  manner  in  which 
the  Government  can  release  itself  from  its  obligations  to  the 
soldier,  be  he  officer  or  enlisted  man,  is  by  setting  him  free — 
by  discharging  him  from  the  service." 

In  Foster  v.  United  States  (43  Ct.  Q.,  170)  the  court  said: 

"An  officer  on  leave  of  absence  is  enjoying  a  respite  from 
military  duty,  and  it  is  granted  for  his  sole  accommodation." 

In  United  States  v.  WiUiamaon  (23  Wall.,  415)  it  was  said: 

"While  absent  from  dutv  'with  leave'  the  officer  is  at 
liberty  to  go  where  he  will  during  the  permitted  leave  of 
absence,  to  employ  his  time  as  he  pleases,  and  to  surrender 
his  leave  if  he  chooses.  If  he  reports  himself  at  the  expirar 
tion  of  his  leave,  it  is  all  that  can  be  asked  of  him.  ^ 
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In  Barr  v.  United  States  (14  Ct.  CL,  272)  it  was  held  that 
if  an  officer  on  leave  of  absence  be  ordered  to  temporary 
duty  at  a  place  where  he  happens  to  be,  so  that  the  order 
involves  no  traveling  to  the  place  of  temporary  duty,  and  he 
be  kept  there  until  after  his  leave  of  absence  expires  and 
then  ordered  to  his  proper  station,  he  wiU  not  be  entitled  to 
mileage.  In  other  words,  it  was  held  that  if  an  officer  is  on 
leave  of  absence  and  during  the  period  of  such  leave  or  at  the 
expiration  thereof  he  should  be  ordered  to  rejoin  his  post, 
such  order  will  not  entitle  the  officer  to  mileage. 

In  FitzpaMcJc  v.  United  States  (37  Ct.  Q.,  332)  it  was 
held  that  an  officer  on  leave  of  absence  must  actually  or 
constructively  travel  from  and  return  to  his  post  at  his  own 
expense.     In  the  above  case  the  court  said: 

''There  is  a  principle  which  has  long  been  recognized  both 
by  the  accounting  officers,  the  departments,  and  the  courts, 
\^ch  is,  that  the  expiration  of  a  leave  of  absence  finds  the 
officer,  in  legal  contemplation,  at  his  post.  It  necessitates 
a  hard  rule,  viz,  that  where  an  officer  s  prescribed  leave  of 
absence  is  shortened,  perhaps  practically  destroyed,  he  like- 
wise loses  his  traveling  expenses,  if  the  public  exigency 
requires  his  return  to  duty.  The  court  understands  the  prin- 
ciple to  be  too  well  established  to  be  disregarded  or  changed. 
An  officer  takes  Us  leave  of  absence  at  nis  own  risk;  it  is 
not  granted  for  the  benefit  of  the  Government ;  if  the  Grovem- 
ment  wants  his  services  before  his  leave  expires  it  must  have 
them,  and  the  officer  who  takes  the  risk  of  that  must  bear 
the  loss  of  his  personal  traveling  expenses." 

In  Huntinffton  Johnston  v.  United  States,  No.  25016,  de- 
cided by  the  Court  of  Claims,  the  facts  and  conclusions  of 
law  thereon  were  as  follows: 

"Claimant  is  a  citizen  of  the  United  States,  and  resides  at 
the  city  of  Portland,  in  the  State  of  Oregon,  and  was  ap- 
pointed a  naval  cadet  in  the  Navy  of  the  United  States 
September  19,  1896,  and  resigned  October  10,  1902. 

^'11.  On  May  28,  1898,  claimant  addressed  a  letter  to  the 
superintendent  of  the  United  States  Naval  Academv,  re- 
auesting  permission  to  be  given  active  service  afloat  during 
tne  summer,  in  lieu  of  four  months'  leave  of  absence.  In 
compliance  with  said  request,  the  Secretarjr  of  the  Navy,  on 
May  31,  1898,  issued  to  the  claimant  the  following  order: 

" 'Sib:  Proceed  to  such  point  as  the  U.  S.  F.  San  Francisco 
may  be  and  report  to  the  commander  in  chief  of  the  Northern 
Patrol  Squadron,  for  temporary  duty  on  board  that  vessel. 
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"'You  will  regard  yourself  detached  from  duty  on  board 
the  U.  S.  F.  S.  San  Francisco  at  such  time  as  the  coimnander 
in  chief  ,mav  designate,  in  order  that  you  may  return  to 
Annapolis,  Md.,  by  September  30,  next,  and  you  will  so 
return,  and  report  to  the  superintendent  of  the  NavaJ 
Academy  not  later  than  the  date  specified. 
"'Respectfully, 

"*J.  D.  Long,  Secretary.' 

"m.  Subsequently,  to  wit,  on  August  15,  1898,  the  fol- 
lowing order  was  issued: 

"'Sb:  In  obedience  to  telegraphic  orders  from  the  Secre- 
tary of  the  Navy,  you  are  hereby  detached  from  duty  on 
board  the  U.  S.  S.  Jsan  Francisco. 

" '  You  will  proceed  home,  and  then  proceed  to  the  United 
States  Naval  Academy,  at  Annapolis,  Md.,  in  time  to  report 
to  the  superintendent  of  that  institution  on  September  30, 
1898. 

"'Very  respectfully, 

"'J.  A.  Howell, 
" '  Commodore,  U.  S.  N., 
" '  Commanding  First  Squadron,  North  AUantic  Fleet.' 

"IV.  On  the  same  date,  to  wit,  August  15,  1898,  claimant 
received  the  following  confirming  tele^am: 

*"Sib:  The  department's  order  on  Mav  31,  1898,  is  so  far 
modified  that  you  are  hereby  detached  n*om  duty  on  board 
the  U.  S.  S.  San  Francisco,  and  will  proceed  to  your  home. 

** '  You  are  hereby  granted  leave  or  absence  until  such  time 
as  you  are  required  to  return  to  the  United  States  Naval 
Academy,  Annapolis,  Md., 
'''Kespectfully, 

"'Chables  H.  Allen,  Acting  Secretary.' 

"V.  Claimant  was  allowed  and  paid  travel  under  the  fore- 
going order  from  Key  West,  Fla.,  to  Portland,  Oreg.,  in  the 
sum  of  $276.08,  but  he  was  not  paid  travel  pay  from  Portland, 
Ore^.,  to  Annapolis,  Md.,  where  he  reported  in  obedience  to 
saidorders  on  or  about  September  30,  1898. 

"VI.  Travel  pay  of  a  naval  officer  from  Portland,  Oreg., 
to  Annapolis,  Md.,  is  3,140  miles  at  8  cents  per  mile,  amount- 
ing to  $251.20. 

"  Conclusion  of  law. — Upon  the  foregoing  findings  of  facts, 
the  court  decides,  as  a  conclusion  of  law,  on  the  authority  of 
the  case  of  FitzvatricJc  v.  United  States  (37  Ct.  Cls.  R.,  332) 
and  Major  Harris  case  (14  Ct.  Cls.  R.,272)  that  the  claimant 
is  not  entitled  to  recover  and  his  petition  is  therefore  dis- 
missed." 
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Under  the  order  of  June  3  the  claimant,  upon  his  return 
to  the  navy-yard,  Boston,  Mass.,  was  granted  leave  of  ab- 
sence until  September  28, 1908,  at  which  time  he  was  ordered 
to  resume  his  duties  at  the  Massachusetts  Institute  of  Tech- 
nology. Under  said  order  during  the  period  of  the  leave 
therein  granted,  or  until  countermanded,  he  could  have  gone 
to  his  home  in  Texas  or  anywhere  else  in  the  United  States, 
but  his  going  and  returning  would  be  at  his  own  expense. 
This  is  just  and  reasonable,  because  the  Oovemment  is  not 
interested  in  where  he  should  spend  his  leave. 

If  said  order  of  August  8  by  the  Chief  of  the  Bureau  of 
Navigation,  directing  the  claimant  to  proceed  to  his  home 
was  intended  thereby  to  employ  him  on  shore  duty,  then  by 
the  act  of  July  19,  1892,  supra,  there  should  have  been  a 
statement  in  said  order  that  such  employment  on  shore 
duty  was  required  by  the  pubUc  interest,  but  no  such  state- 
ment is  found  in  said  order,  nor  does  said  order  directing  the 
claimant  to  proceed  to  his  home  purport  to  order  the  claim- 
ant to  perform  any  duty  in  which  the  United  States  was 
in  any  way  interested. 

If  it  should  be  construed  to  entitle  the  claimant  to  mileage, 
then,  so  far  as  any  fact  appears,  its  only  effect  would  be  to 
give  the  claimant  mileage  in  making  the  journey  from  Boa- 
ton,  Mass.,  to  his  home  at  Houston,  Tex.  (to  there  enjoy  the 
leave  of  absence  granted  him  by  ,the  order  of  the  Secretary 
of  the  Navy  of  June  3),  and  to  also  give  him  mileage  for  travel 
from  his  home  in  returning  to  the  Institute  of  Technology  at 
Boston,  Mass. 

It  was  no  possible  concern  of  the  Grovemment  whether  the 
claimant  spent  his  leave  at  hu?  home  or  elsewhere  in  the 
United  States  or  how  he  employed  his  time  during  his  leave, 
and  all  that  was  required  of  him  by  the  order  of  the  Secre- 
tary of  the  Navy  in  the  order  of  June  3  was  that  he  report 
himself  on  or  before  September  28,  1908,  at  the  Massachu- 
setts Institute  of  Technology.  This  case  is  very  different 
from  an  order  directing  an  officer  to  proceed  to  his  home  and 
there  await  orders  for  the  convenience  of  the  Oovemment. 

Suppose  an  officer  in  the  Navy  stationed  at  Boston,  Mass., 
has  property  interests  in  California  and  he  should  apply  for 
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and  be  granted  a  leave  of  absence  for  three  months.  Would 
the  Chief  of  the  Bureau  of  Navigation  be  authorized  by  law 
to  so  modify  such  order  as  to  order  the  officer  to  proceed  to 
the  place  where  his  property  is  situated  in  California  and 
there  place  him  on  leave  and  in  the  same  order  direct  the 
officer  at  the  expiration  of  such  leave  to  report  himself  at  his 
permanent  station?  Such  an  order  would  not  entitle  the 
officer  to  mileage,  and  in  my  opinion  the  Grovemment  is  no 
more  concerned  in  where  an  officer  spends  his  leave  in  the 
United  States,  or  in  how  he  spends  his  time  during  such  leave, 
than  it  would  be  interested  in  the  property  interests  in  the 
case  I  have  supposed. 

If  the  travel  in  question  was  in  fact  on  private  and  not 
public  business,  the  issuing  of  the  order  of  August  8  could  not 
operate  to  change  the  character  of  the  travel  so  as  to  make 
the  Cfovemment  Uable  for  mileage.  {Perrirrumd  v.  United 
States,  supra,) 

A  leave  of  absence  is  not  forced  upon  an  officer,  but  is 
granted  to  him  for  his  sole  accommodation,  and  in  the  light 
of  the  statutes  and  decisions  cited  and  in  the  absence  of 
evidence  to  the  contrary,  I  am  of  opinion  that  claimant's 
travel  from  Boston,*  Mass.,  to  Houston,  Tex.,  his  home,  and 
also  his  travel  from  his  home  at  Houston,  Tex.,  back  to 
Boston  to  resume  his  duties  there  at  the  expiration  of  his 
leave  was  made  solely  for  the  benefit  and  accommodation  of 
the  claimant  and  not  on  any  public  business,  and  that  for 
such  travel  he  is  not  entitled  to  mileage. 

The  action  of  the  Auditor  in  disallowing  the  claim  for 
mileage  from  Houston,  Tex.,  to  Boston,  Mass.,  is  affirmed. 

It  appears  per  voucher  No.  1464,  that  C.  W.  Littlefield, 
pay  director,  U.  S.  Navy,  paid  September  29,  1908,  $315.04 
to  the  claimant  as  mileage  for  said  travel  from  Boston,  Mass., 
to  Houston,  Tex.,  and  return. 

The  Auditor  in  settlement  No.  1345,  dated  July  8,  1909, 
of  Pay  Director  Littlefield's  accounts,  allowed  him  credit  for 
S157.52,  the  mileage  paid  for  the  travel  from  Boston  to 
Houston. 

Pay  Director  Littlefield  was  called  on  by  this  office,  but  his 
reply  furnished  no  satisfactory  explanation  of  the  payment. 
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For  the  reasons  stated,  supra,  the  said  settlement  No. 
1345,  will  be  revised  on  my  own  motion  as  to  the  said  item 
of  $157.52  and  the  same  disallowed. 


ENXnCSBATION  07  SPBCDIC  CAUSES  FOB  WHICH  ADDITIONAL 
TDOB  FOB  COXPI.STION  OF  C0NTBACT8  HAT  BX  ALLOWED 
FOLLOWED  BT  WOBDS  OF  LOOTATION. 

In  a  contzact  which  provides  that  additional  time  may  be  allowed  the  con- 
tractor for  delays  caused  by  ''freshets,  ice  or  other  force  or  violence  of 
the  elements,  and  by  no  fault  on  his  part/'  the  words  ''and  by  no  fault 
on  his  part "  are  words  of  limitation  and  not  of  enlaiigement,  and  no  addi- 
tional allowance  of  time  can  be  made  even  for  the  specific  causes  men- 
tioned unless  it  is  also  shown  that  the  contractor  in  no  way  contributed 
to  the  delay  by  his  fault. 

Under  such  a  contract,  however,  additional  time  for  any  delay  caused  by  a 
modification  of  the  plans,  at  the  request  of  the  representative  of  the 
Government,  should  be  allowed. 

When  parties  to  contracts,  acting  in  good  faith  and  with  knowledge  of  all  the 
^ts,  have  incorporated  therein  a  provision  for  liquidated  damages  for 
delay,  neither  party  will  thereafter  be  permitted  to  say,  in  the  event 
of  a  breach  of  the  contracts,  that  no  damages  actually  resulted  from  the 
delay  caused  by  such  breach. 

Comptroller  Tracewell  to  the  Secretary  of  Commerce  and  Labor,  March 
81,  IfrlO: 

Upon  the  facts  stated  in  your  letter  of  March  12,  1910, 
and  those  appearing  from  the  accompanying  papers,  you 
request  my  decision  of  the  question  whether  you  are  author- 
ized to  make  a  deduction  at  the  rate  of  SIO  per  day  as  Uqui- 
dated  damages  from  the  contract  price  on  each  of  two  buoys, 
for  a  delay  of  fifty-nine  days  in  their  deUvery  by  the  Gas 
Accumulator  Company,  under  its  contract  of  June  15,  1909. 

You  said  in  your  letter  of  March  12,  that: 

"The  Gas  Accumulator  Company  agreed  with  the  United 
States,  under  contract  dated  June  15,  1909,  in  the  sum  of 
$8,300,  to  furnish  and  deliver  to  a  hght-house  tender,  at  tide 
water,  in  New  York  Harbor,  within  four  months  from  the 
date  of  the  order,  the  acetylene  gas  buoys  (gas  accumulator 
type),  above  referred  to.  These  buoys  were  ordered  Julv  13, 
1909,  and  under  the  contract  they  should  have  been  deUv- 
ered  on  November  13,  1909.  They  were  not,  however,  dehv- 
ered  until  January  11,  1910,  fifty-nine  days  after  the  time 
specified  in  the  contract. 
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"The  agreement,  on  page  5  thereof,  provides  for  the  deduc- 
tion of  liquidated  damages  at  the  rate  of  SIO  per  day  for  each 
day's  delay  in  the  deUvery  of  each  buoy  beyond  the  time 
stipulated.  The  company,  in  a  letter  enclosed  herewith, 
addressed  to  you,  sets  forth,  at  some  length,  the  various 
causes  of  the  delay  in  question,  including  a  strike  on  the  part 
of  workmen  in  Sweden,  time  consumed  in  the  materials 
passing  throug:h  the  custom-house  in  New  York,  and  further 
time  lost  in  giving  preference  to  other  work  of  the  LigJ^t- 
House  Board  whicn,  it  stated,  was  ui^ently  required.  The 
inspector  of  the  third  light-house  district  states  that  one  day 
can  be  deducted  on  account  of  the  modification  of  design  of 
these  buoys  which  was  made  at  his  request.  As  to  the  time 
lost  on  account  of  strikes  it  appears  from  the  correspondence 
submitted  that  the  Light-House  Board  does  not  consider 
this  as  coining  under  the  clause  of  the  contract  providing 
for  an  extension  of  time  on  account  of  delays,  resulting  from 
causes  enumerated  therein.  In  this  connection  it  is  noted 
that  the  light-house  inspector  states  that  the  Grovemment 
did  not  incur  any  additional  expense,  or  suflfer  any  loss,  nor 
was  the  service  mconvenienced  on  account  of  the  delay  in 
the  delivery  of  these  buoys. 

"In  view  of  the  facts  of  the  case,  therefore,  I  have  the 
honor  to  request  your  decision  as  to  the  proper  amount  to  be 
charged  the  contractor  as  damages,  under  its  contract,  for 
its  failure  to  dehver  the  buoys  within  the  time  specified,  and 
as  to  what  settlement  should  be  made  with  tne  company 
under  this  agreement." 

The  contract  provides  that  the  United  States  covenants 
and  agrees  to  pay  the  said  company  in  full  payment  for  said 
two  acetylene  buoys,  as  follows: 

"  The  sum  of  $8,300  after  acceptance,  provided  that  from 
the  amount  named  the  sum  of  $10  per  day,  as  liquidated 
damages,  will  be  deducted  from  each  and  every  dajrs  delay 
in  the  delivery  of  each  buoy  beyond  the  time  stipulated 
herein." 

It  is  further  provided  that: 

"If  the  party  or  parties  of  the  first  part  shall  by  freshets, 
ice,  or  other  force  or  violence  of  the  elements,  and  by  no  fault 
on  his  or  their  part,  be  either  prevented  from  commencing 
or  completing  the  work  or  dehvering  the  materials  at  the 
time  a^eed  upon  in  this  contract,  sucn  additional  time  may, 
in  writing,  be  allowed  him  or  them  for  such  commencement 
or  completion  as,  in  the  judgment  of  the  party  of  the  second 
part,  or  his  successor,  may  be  just  and  reasonable;  any  addi- 
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tional  expenses  incurred  by  the  United  States  on  account  of 
inspection  or  otherwise  during  the  period  of  extension  to  be 
deducted  from  the  contract  pnce  of  the  work;  but  such  allow- 
ance and  extension  shall  in  no  manner  affect  tibe  rights  or 
obligations  of  the  parties  under  this  contract,  but  the  same 
shall  subsist,  take  effect,  and  be  enforceable  precisely  as  if 
the  new  date  for  such  commencement  or  completion  had  been 
the  date  originally  herein  agreed  upon." 

The  order  for  the  buoys  was  given  July  13,  1909,  and  the 
four  months  expired  November  13,  1909.  The  buoys  were 
deUvered  January  11,  1910,  fifty-nine  days  after  November 
13,  1909. 

The  contractor  claims  that  the  delay  resulted  from  4£e  fol- 
lowing causes: 

First.  Thirty-three  days  was  due  to  a  strike  in  Sweden, 
which  prevented  the  manufacture  of  the  buoys. 

Second,  Fifteen  days'  delay  resulted  from  passing  the  cus- 
toms in  New  York. 

Third,  Twenty-four  days'  were  consumed  in  giving  prefer- 
ence to  furnishing  material  for  the  Light-House  Board  under 
another  contract  of  March  30,  1909,  which  material  was 
ui^ently  needed. 

Fourth,  One  day  of  the  delay  was  due  to  a  modification  in 
detail  of  design  of  light-House  boards  inspector's  request. 

Fifth,  Four  days'  delay 'resulted  from  unpreventable  de- 
fects in  material. 

Sixth.  Seven  days'  delay  resulted  from  the  effort  to  secure 
suitable  cars  in  which  to  transport  and  deUver  the  material. 

The  inspector  of  the  third  district  of  the  Light-House 
Establishment  states: 

'^  The  cause  of  delay  in  making  delivery  is  accepted  by  this 
ofSce  as  stated,  and  it  is  beUeved  that  contractors  desired  to 
make  dehvery  on  time." 

It  appears  that  the  order  to  manufacture  was  prompUy 
given,  and  that  the  contractors  desired  to  prevent  delay.  In 
the  case  of  Baumgarten  v.  AUiance  Aasuranee  Company  (159 
Fed.  R.,  276,  278)  it  is  stated: 

''The  rule  as  to  damages  in  actions  upon  contract  is  the 
same  whether  the  breach  be  bv  mistake,  pure  accident,  or 
inability  to  perform  it,  or  whether  it  be  wiDful  or  malicious; 
the  motives  of  the  party  breaking  the  contract  are  not  to  be 
inquired  into." 
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The  means  or  diligence  used  by  the  contractor  to  prevent 
delay  are  therefore  not  important  unless  it  be  held  that  the 
provision  in  the  contract: 

"That  if  the  party  or  parties  of  the  first  part  shall,  by 
freshets,  ice,  or  other  force  or  violence  of  the  elements,  and 
by  no  fault  on  his  or  their  part,  be  *  *  *  prevented 
from  *  *  *  completing  the  work  *  *  *  at  the  time 
agreed  upon." 

authorizes  an  allowance  of  additional  time  where  the  delay 
occurs  by  no  fault  on  the  part  of  the  contractor. 

The  particular  things  which  will  entitle  the  contractor 
to  additional  time  are  enumerated  as  ''freshets,  ice,  or  other 
force  or  violence  of  the  elements."  Following  this  is  the 
additional  and  general  provision — "and  by  no  fault  on  his 
or  their  part. " 

It  is  a  general  rule  of  construction  as  to  statutes,  contracts, 
and  wills,  that  where  certain  things  are  enumerated,  and 
a  more  general  description  is  coupled  with  the  enumera- 
tion, that  description  is  commonly  understood  to  cover  only 
things  ejusdem  generis  with  the  particular  things  mentioned. 
This  is  because  it  is  presumed  that  the  testator,  in  case  of  a 
will,  had  only  things  of  that  class  in  mind;  but  this  rule  of 
construction  rests  upon  a  mere  presumption,  easily  rebutted 
by  anything  which  shows  the  lai^er  subject  was  in  fact  in 
the  testator's  view.     Oivm  v.  Hilton  (95  U.  S.,  691,  598). 

In  considering  the  rule  of  ejusdem  generis  the  court  in  the 
case  of  lAnieke  v.  Associates  Realty  Company  (146  Fed.  R., 
630,  638)  said: 

"This  rule  has  no  controlling  force  in  construing  a  con- 
tract where  it  is  plain  that  a  larger  object  was  in  fact  in  the 
minds  of  the  parties  to  which  the  more  general  phrase  can 
distinctly  apply." 

The  words  "and  by  no  fault  on  his  or  their  part"  could 
operate  as  a  limitation  on  the  right  to  additional  time,  even 
for  delays  caused  by  "freshets,  ice,  or  other  force  and  vio- 
lence of  the  elements."  If  this  was  their  purpose  then  no 
additional  allowance  of  time  could  be  made  even  for  the 
specific  causes  mentioned,  unless  it  was  also  shown  that  the 
contractor  in  no  way  contributed  to  the  delay  by  his  fault. 
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I  am  of  opinion,  however,  that  the  words  *'  and  by  no  fault 
on  his  or  their  part'^  are  words  of  limitation  and  not  words 
of  enlargement.  (6  Comp.  Dec.,  482,  484.)  The  rule  of 
ejusdem  generis  therefore  has  no  application.  The  specific 
causes  for  additional  time  are  not  enlarged  by  the  addition 
of  the  general  words,  neither  do  the  general  words  provide 
for  additional  time  for  delays  resulting  from  causes  other 
than  those  specified.  The  only  thing  for  which  additional 
time  may  be  allowed  under  the  terms  of  the  contract  are 
*' freshets,  ice,  or  other  force  or  violence  of  the  elements,'' 
and  then  only  in  case  the  delay  was  caused  by  no  fault  on 
the  part  of  the  contractor.  In  this  case  none  of  the  delays 
appear  to  have  been  due  to  these  causes.  With  the  excep- 
tion of  one  day,  to  be  mentioned  later,  the  causes  were  those 
risks  that  the  contractor  assumed. 

The  delay  of  one  day,  due  to  a  modification  of  the  details 
in  the  plans  made  at  the  request  of  the  Light-House  Board 
inspector,  should  be  allowed. 

The  contractor  is  therefore  chai^eable  with  58  days  delay 
in  the  delivery  of  each  buoy. 

The  damages  are,  from  the  very  nature  of  the  articles  and 
the  purposes  for  which  they  are  to  be  used,  difficult,  if  not 
impossible,  of  definite  ascertainment  and  proof.  The  sum 
to  be  deducted  is  apportioned  to  a  failure  to  deliver  each 
one  of  the  buoys  and  is  not  so  extraordinarily  disproportion- 
ate to  the  damages  which  might  result  from  the  failure  to 
deliver  the  buoys  as  to  show  that  the  parties  must  have 
intended  a  penalty  and  could  not  have  meant  liquidated 
damages. 

I  am  of  the  opinion,  therefore,  that  the  parties  intended 
to,  and  did  agree,  upon  the  sum  to  be  deducted  per  day  for 
the  failure  to  deliver  each  buoy,  as  a  measure  of  the  damages 
to  be  enforced  in  case  of  a  breach.  ( United  States  v.  BeOde- 
hem  Steel  Co,,  205  U.  S.,  105,  119.) 

It  is  not  necessary  to  inquire  or  consider  whether  the  Gov- 
ernment suffered  any  actual  damages  or  not.  Under  the 
facts  stated  you  should  deduct  the  liquidated  damages  at  the 
rate  of  $10  per  day  for  delay  in  the  delivery  of  each  of  the 
two  buoys  for  fifty-eight  days,  or  a  total  of  $1,160. 


Digitized  by  VjOOQ IC 


FOBEION  SEBVICB  PAY.  623 

In  an  endorsement  of  February  1,  1910,  the  light-house 
inspector  at  TompkinsyiUe,  N.  Y.,  said: 

"The  Government  did  not  incur  any  additional  expense 
or  suffer  any  loss,  and  the  service  was  not  inconvenienced 
due  to  late  deliveiy." 

The  frequency  with  which  this  office  is  called  upon  to  pass 
upon  contracts  providing  for  liquidated  damages  for  delay, 
and  in  which  some  officer  at  the  conclusion  of  the  work  in 
which  delay  has  occurred,  has  put  into  the  case  a  statement 
to  the  effect  that  the  Government  has  suffered  no  loss  or 
damage  because  of  the  delay,  seems  to  call  for  a  passing 
notice. 

The  reason  and  excuse  for  putting  into  a  contract  a  pro- 
vision for  liquidated  damages  is  that  time  is  of  the  essence 
of  the  contract,  and  the  damages  liable  to  be  sustained,  on 
a  breach  thereof,  are  difficult,  if  not  impossible  of  definite 
ascertainment.  Both  parties  are  presumed  to  be  acting  in 
good  faith,  and  with  a  thorough  knowledge  of  the  facts  of 
the  case  when  entering  into  a  contract,  therefore,  when  in 
a  proper  case  they  agree  upon  and  liquidate  the  damages 
that  will  be  sustained  in  the  event  of  a  breach  of  the  con- 
tract, neither  party  will  therefore  be  permitted  to  be  heard 
to  say  that  there  were  no  damages.  (United  States  v, 
Bethlehem  Steel  Co,,  205  U.  S.,  119.) 


POBXIGV  SEBVICX  PAT  OF  OFflCSBS  OF  THS  KABINE  COBPS 
UNDXBOOING  HOSPITAL  TSEATKENT  WHILE  AWAITING 
TEANSPOBTATION  TO  THE  UNITED  STATES. 

Officere  of  the  Marine  Corpe,  who  have  been  detached  from  their  stations 
in  the  Philippine  Islands  upon  the  recommendation  of  boards  of 
medical  survey  after  over  two  years'  service  therein,  and  who  are 
directed  to  proceed  to  the  naval  hospital  at  Yokohama,  Japan,  for 
further  treatment  while  awaiting  transportation  to  the  United 
States,  are  in  the  status  of  officers  returning  to  the  United  States 
from  shore  duty  beyond  the  seas,  and  are  entitled  to  the  additional 
foreign-service  pay  imtil  they  reach  the  United  States. 

Decision  by  Assistant  ComptroUer  MitcheU,  March  24,  1910: 

E.  Sears  Yates,  first  lieutenant  U.  S.  Marine  Corps,  ap- 
pealed March  12,  1910,  from  the  action  of  the  Auditor  for 
the  Navy  Department  in  settlement  No.  2095,  dated  March 
8,  1910,  upon  his  claim  for  foreign-service  pay  from  the  date 
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of  his  departure  from  the  Philippine  Islands  under  orders  of 
May  8,  1909,  to  the  date  of  his  arrival  in  the  United  States, 
August  9,  1909. 

The  orders  of  May  8,  1909,  and  those  of  June  6,  June  14, 
and  July  4,  1909,  directing  appellant's  movements  and  duty 
and  thereby  establishing  his  pay  status  are  as  follows: 

1.  ''Headquarters,  First  Brigade, 

"United  States  Marines, 
''Manila,  P.  /.,  May  8,  1909. 
''Sib:  1.  In  accordance  with  the  recommendation  of  a 
board  of  medical  survey,  and  authority  of  the  commander 
of  Third  Squadron,  United  States  Pacific  Fleet,  you  are  de- 
tached, on  May  11,  1909,  from  duty  at  the  Marine  Barracks, 
Naval  Station,  Olongapo,  P.  I.,  from  such  other  duties  as 
may  have  been  assigned  vou,  and  from  the  First  Brigade, 
United  States  Marines,  ana  will  proceed  to  Yokohama,  Japan, 
via  the  U.  S.  A.  T.  Thomas y  scheduled  to  sail  the  14th  instant. 
"2.  Upon  arrival  at  Yokohama  you  will  report  to  the  com- 
manding officer.  United  States  naval  hospital,  there  for  fur- 
ther treatment  while  awaiting  transportation  to  the  United 
States. 

"3.  The  brigade  quartermaster  has  procured  transporta- 
tion for  you  on  the  above-named  transport  from  Manila  to 
Nagasaki,  Japan. 

'4.  The  travel  herein  enjoined  is  necessary  in  the  public 
service. 

' '  Very  respectf uDy , 

"John  A.  Lejeune, 
^' Lieutenant^ Colond,  CommanainffJ' 

2.  "Office  of  Third  Squadron  Commander, 
"United  States  Pacific  Fleet,  U.  S.  S.  Charleston, 

"  Flagship,  YokohariMij  Japan,  June  6,  1909. 

"Sir:  1.  When  discharged  from  treatment  at  the  United 
States  naval  hospital,  Yokohama,  Japan,  you  will  proceed 
to  San  Francisco,  Cal.,  and  report  by  telegraph  to  the  com- 
mandant, U.  S.  Marine  Corps,  for  further  orders. 

"2.  The  pay  ofTicer  at  the  naval  hospital,  Yokohama,  has 
been  directed  to  furnish  you  transportation  from  Yokohama 
to  San  Francisco,  Cal.,  by  the  first  public  conveyance  in  case 
transportation  on  the  Army  transport  is  not  available. 

"3.  The  necessary  travel  involved  is  required  by  the  pub- 
lic interests. 

"Very  respectfully, 

"G.  B.  Harber, 
"JBear-^dmimZ,  L\S.  Navy,  C(mimand€r  of 
"  Third  Squadron,  United  States  Pacific  Fleet'' 
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3.  "Office  of  Third  Squadron  CommandeB; 
"United  States  Pacific  Fleet,  U.  S.  S.  Charleston, 

"Flagship,  Yokohama,  JapaUy  June  I4, 1909. 

"Sir:  1.  In  consequence  of  tel^aphic  instructions  from  the 
major-general,  commandant,  U.  S.  Marine  Corps,  your  orders 
of  June  5,  1909,  are  so  far  modified  that,  when  able  to  travel, 
you  will  proceed  to  the  United  States  by  the  first  govern- 
ment conveyance. 

"2.  The  first  government  conveyance  after  the  U.  S.  Army 
transport  leaving  Nagasaki  on  or  about  the  20th  instant  will 
be  the  U.  S.  S.  Buffmo,  leaving  Manila  on  or  about  July  20, 
1909. 

"3.  In  accordance  with  your  request,  if  transportation  be 
not  available  on  the  U.  S.  Army  transport  leaving  Nagasaki 
on  or  about  July  20,  1909,  you  will  proceed  to  Manna,  at 
your  own  expense,  in  sufficient  time  to  take  passage  on  the 
U.  S.  S.  Bujffalo. 

'*3.  You  wiD  be  informed  by  telegraph  of  any  change  in 
the  date  of  sailing  of  the  U.  S.  S.  Buffalo  from  Manila. 
"Very  respectfully, 

'*G.  B.  Harber,  5«ar-^dmiraZ    *    *    *" 

4.  ''United  States  Pacific  Fleet, 

''Third  Squadron,  First  Division, 

"U.  S.  S.  Galveston,  3d  Rate, 
"  YoJcohama,  Japa/n,  July  4, 1909. 
"Sir:  1.  I  have  this  day  received  the  foUowing  cable 
message  from  Rear-Admiral  G.  B.  Harber,  U.  S.  Navy,  com- 
mander Third  Squadron,  U.  S.  Pacific  Fleet: 

"  'Shanghai,  July  4,  1909. 
"  'To  HooGEWERFF,  Oolvcston,  Yolcohamd. 

"  'Yates  proceed  San  Francisco  personal  expense  granted 
Harber.'    A  certified  copy  of  which  is  inclosed. 

"2.  This  cable  is  in  reply  to  the  following  cable  sent  at 
your  request  and  with  the  approval  of  the  medical  inspector 
m  command,  United  States  naval  hospital,  Yokohama: 

"  'Harber,  Charleston,  Sham^hai. 
"  'Yates  requests  goudgulden  Sanfrancisco  twentieth  per- 
sonal expense  earnestly  approved  Dubose  Hoogewerff.' 
"3.  You  will  be  govemea  accordingly. 

"J.  A.  HoOGEWERFF, 

'^Commander,  U.S.  Navy,  Commanding,    *     *    *'' 
After  a  service  of  over  two  years  in  the  Philippines  the 
appellant,  in  obedience  to  the  above  orders,  sailed  from 
Manila  May  14,  1909,  on  the  U.  S.  A.  transport  Thomas; 
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arrived  at  Yokohama  May  22  and  reported  at  the  naval 
hospital  May  23,  1909.  He  was  discharged  from  treatment 
at  the  hospital  July  26  and  arrived  at  Bremerton,  Wash., 
August  9,  1909.  He  traveled  at  his  own  expense  from 
Yokohama,  Japan,  to  Bremerton,  Wash.  The  appellant 
states  in  his  letter  making  appeal: 

'*An  officer  detached  from  duty  with  the  First  Brigade 
of  U.  S.  Marines  and  ordered  home  draws  foreign-service 
ay  until  his  arrival  in  the  United  States.  As  my  stay  in 
apan  was  enforced  for  no  convenience  of  my  own,  it  is  be- 
lieved that  I  should  draw  foreign-service  pay  until  my  arrival 
in  the  United  States  August  9,  1909.  It  is  true  that  I 
requested  to  go  at  personal  expense  to  Manila  from  Yoko- 
hama to  join  the  U.  S.  S.  Buffalo ,  but  it  was  simply  because 
of  the  easier  trip  than  going  to  Shanghai,  China,  to  join.  I 
finally  requested  permission  to  proceed  from  Yokohama  to 
the  United  States  at  mj  own  expense  rather  than  return  to 
a  tropical  climate  to  jom  the  BuffalOy  and  as  permission  was 
granted,  did  make  the  trip  immediatelv  upon  being  dis- 
charged from  the  naval  hospital  in  Yokonama.    *    *    * 

''4.  The  original  report  of  a  medical  survey  in  my  case, 
copy  of  which  may  be  had  from  the  Navy  Department,  will 
show  that  my  condition  at  the  time  was  such  that  I  had  to 
leave  the  Philippine  Islands  at  once;  that  my  return  to  the 
United  States  was  then  contemplated.  The  delay  at  the 
naval  hospital,  Yokohama,  was  entirely  due  to  the  fact  that 
there  was  at  the  time  no  direct  transportation  facilities  avail- 
able through  to  the  United  States.  This  is  sufficiently  cor- 
roborated by  the  orders  above  mentioned  as  inclosed. 
*    *    *  » 

The  Auditor  disallowed  the  10  per  cent  additional  pay  for 
foreign  service,  which  the  appellant  had  been  paid,  for  May 
15,  1909,  the  day  after  sailing  from  Manila,  and  all  such  pay 
until  July  27,  1909,  the  date  he  started  from  Yokohama  for 
the  United  States: 

'*  Because  such  pay  is  allowed  only  while  actually  serving 
on  detail  for  shore  duty  beyond  seas.  (14  Comp.  Dec., 
810.)     *    *    *." 

The  decision  referred  to  by  the  Auditor  was  in  the  case  of 
an  officer  of  the  Marine  Corps  who  was,  by  orders  of  March 
31,  1907,  detached  from  duty  at  Olongapo,  P.  I.,  in  accord- 
ance with  the  recommendation  of  a  board  of  medical  survey 
and  ordered  to  Yokohama  merely  for  treatment  and  on 
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August  17,  1907,  was  ordered,  when  detached  from  treat- 
ment, to  Manila  for  duty  with  the  brigade  of  marines. 

It  was  held  under  these  orders  the  officer  was  not  entitled 
to  the  additional  pay  for  foreign  service  while  at  the  hospital. 

In  this  case  the  status  of  the  appellant  was  different  under 
his  orders  of  May  8,  1909,  and  subsequent  orders,  from  that 
of  the  officer  in  the  case  referred  to  by  the  Auditor.  By 
the  orders  of  May  8  he  was  directed  to  proceed  to  Yokohama 
and  report  at  the  naval  hospital  at  that  place  ''for  further 
treatment  whUe  awaiting  transportation  to  the  United  States.^' 
This  order  places  him  in  the  status  of  an  officer  en  route  to 
the  United  States  after  detachment  from  shore  duty  at  the 
naval  station,  Olongapo,  P.  I.  The  treatment  of  the  hos- 
pital at  Yokohama  was  incident  to  the  delay  there  awaiting 
transportation  to  the  United  States.  This  order,  as  well  as 
the  subsequent  orders  quoted,  indicate  that  so  long  a  stay 
at  the  hospital  as  was  made  was  not  contemplated,  but  I 
think  the  duration  of  the  treatment  at  the  hospital  can  make 
no  difference,  as  it  was  a  necessary  detention,  awaiting 
transportation,  in  his  journey  to  the  United  States.  In 
other  words,  the  delay  at  Yokohama  was  occasioned  for  the 
want  of  transportation  to  the  United  States  and  not  for 
treatment  in  the  hospital.  An  officer  returning  to  the 
United  States  from  shore  duty  beyond  seas  is  entitled  to  the 
10  per  cent  additional  pay  until  he  reaches  the  United 
States.     See  McCvRy  v.  United  States  (42  Ct.  CL,  275). 

This  case  is  to  be  distinguished  from  the  case  of  FarenhoU 
V.  United  States  (42  Ct.  CL,  114). 

I  am  therefore  of  opinion  that  the  appeUant  is  entitled 
to  10  per  cent  increase  of  his  pay  of  $2,200  per  anum  for  the 
time  it  was  disallowed  by  the  Auditor,  viz,  from  May  15 
to  July  26, 1909,  inclusive.  This  increase  is  the  same  he  was 
receiving  while  on  duty  at  Olongapo,  P.  I. 

The  Auditor's  settlement  is  disaffirmed  and  a  difference 
found  in  favor  of  the  appellant  of  $44. 
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PATMEKT  FOB  ABTICLES  MANITFACTUBED  IN  SXCX88  OF  THI 
BEQUmSD  KUMBEB  ON  ACCOUNT  OF  KISTAKE  DUE  TO  TTFE- 
WBTTTEN  EBBOB  IN  CONTBACT. 

When,  among  notices  inviting  proposals,  one  contains  a  typewritten  error 
stating  the  number  of  articles  required  to  be  hugely  in  excess  of  the 
number  actually  required  and  intended,  and  a  proposal  is  made  and 
accepted  based  upon  such  mistake,  and  some  of  the  articles  in  excess 
of  the  number  actually  required  had  been  manu&ctured  before  the 
mistake  was  discovered,  the  contractor  is  entitled  to  payment  for  the 
excess  articles  manufactured  by  him,  without  knowledge  or  notice  of 
any  error  or  negligence  on  his  part,  up  to  the  date  of  the  discovery  and 
notice  of  the  error. 

Comptroller  Tracewell  to  the  Secretary  of  the  Treasmy,  Karch  96,  1910: 

By  indorsement  of  the  14th  instant  you  transmit  voucher  in 
favor  of  the  Vulcan  Iron  Works,  of  Seattle,  Wash.,  for 
$169.82,  and  request  to  be  advised  as  to  whether  the  amount 
of  said  voucher,  or  any  portion  thereof,  is  payable  from  the 
appropriation  for  the  Life-Saving  Service. 
The  facts  appear  to  be  as  follows: 

That  on  June  30,  1909,  Andre  Fourche,  assistant  to  super- 
intendent of  construction,  Life-Saving  Service,  at  San 
Francisco,  Cal.,  sent  notices  to  various  dealers  or  manufac- 
turers of  iron  suppUes,  including  the  Vulcan  Iron  Works, 
inviting  proposals  for  castings  and  foldings  for  use  in  con- 
structing a  launch  way  at  Baaddah  Point  life-saving  station, 
Washington,  ^'as  per  attached  list,  specifications,  and  blue- 
print;^' that  in  the  list  sent  to  the  Vulcan  Iron  Works  the 
number  of  the  rods  required  was  through  a  typewritten 
error  stated  to  be  664  instead  of  116;  that  acting  on  the  list 
thus  furnished  it,  the  Vulcan  Iron  Works,  submitted  its  pro- 
posal for  the  supplies  including  the  item  ^^564  galvanized 
tie  rods,  $7  each;''  that  on  July  14,  1909,  its  proposal  with 
said  item  so  included  was  accepted  and  it  was  wired  to  rush 
the  work ;  that  the  tie  rods  when  completed  are  composed  of 
short-end  eyebolts  connected  with  long-end  eyes  and  sleeves; 
that  the  error  in  the  list  was  not  discovered  by  either  party 
until  443  of  the  short-end  eyebolts  of  the  rods  had  been 
manufactured,  or  332  in  excess  of  the  116  required  for  the 
launch  way ;  that  upon  this  discovery  no  further  excess  parts 
of  rods  were  made;  that  the  Vulcan  Iron  Works  delivered 
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under  such  contract  116  completed  tie  rods,  and,  in  addition 
thereto,  manufactured  332  short-end  eyebolts  of  rods;  that 
its  claim  for  supplies  furnished  by  it  under  the  contract,  in- 
cluding the  116  tie  rods,  has  been  aUowed  by  the  Auditor 
for  the  Treasury  Department,  settlement  No.  14126,  Decem- 
ber 22,  1909;  that  said  claim  did  not  include  the  332  excess 
bolts  covered  by  the  voucher  transmitted,  and  that  no  claim 
for  the  excess  bolts  has  been  presented  to  the  Auditor. 

The  error  in  the  list  furnished  to  the  Vulcan  Iron  Works 
is  explained  by  assistant  to  Superintendent  Fourche,  as 
follows: 

'*In  regard  to  the  error  in  number  of  the  tie  rods,  at  the 
time  the  ust  of  material  was  drawn  up,  12  copies  were  made, 
in  sets  of  three  at  a  time  on  the  typewriter;  being  rushed  to 
get  out  proposals  as  soon  as  possiole,  the  typewriter  in  the 
San  Francisco  office  wrote  out  the  list  of  material,  and  put 
down  on  one  of  the  sets  564  galvanized  tie  rods  instead  of 
116  galvanized  tie  rods;  the  error  being  probably  due  to  her 
lookmg  at  the  wron^  sheet  (where  it  caUs  for  564  galvanized 
bars)  when  she  put  down  the  number  of  tie  rods.  The  num- 
ber of  tie  rods  being  at  the  upper  left-hand  corner  where  the 
four  sheets  were  pinned  together  was  not  noticed  by  me  at 
the  time  I  looked  over  that  set,  and  one  of  that  set  was  sent 
to  the  Vulcan  Iron  Works. 

''In  their  bid  they  figured  on  564  tie  rods,  but  when  I 
opened  the  bids,  not  knowing  that  any  of  the  sets  had  any 
error,  I  overlooked  the  fact  that  their  bid  was  for  564  tie 
rods  instead  of  116.  The  prices  being  unit  ones,  I  figured 
each  contractor's  figures  based  on  the  list  of  material  which 
I  had  and  which  called  for  116  tie  rods,  and  wired  the  general 
superintendent  the  figures  of  the  Vulcan  Iron  Works  based 
on  my  list. 

''When  I  visited  the  shops  of  the  Vulcan  Iron  Works  in 
Seattle,  the  short-end  eyes  being  already  made,  I  noticed  the 
error  and  immediately  compared  their  list  with  mine  and 
found  the  error  and  corrected  same  before  the  long-end  eyes 
and  sleeves  were  commenced.  The  error  was  due  to  the 
rush  in  getting  the  work  ready,  owing  to  the  exigency  of  the 
case,  and  through  no  fault  of  the  Vulcan  Iron  Works.'' 

It  is  noted  that  of  the  four  other  proposals  for  the  suppUes 
in  question  received  in  response  to  the  notices  sent  to 
dealers  on  June  30,  1909,  simultaneously  with  that  sent  to 
the  Vulcan  Iron  Works,  to  each  of  which  notices  was  at- 
tached a  list  of  the  supplies  to  be  furnished,  three  of  said 
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proposals  are  for  '416  galvanized  tie  rods''  and  one  for  ''564 
galvanized  tie  rods." 

The  contract  appears  to  have  been  entered  into  without 
mistake  on  the  part  of  the  contractor  and  without  its 
knowledge  or  facts  sufficient  to  constitute  notice  of  any 
error  on  the  part  of  the  life-Saving  Service.  The  contract 
as  in  good  faith  executed  required  it  to  manufacture  in  ac^ 
cordance  with  specifications  the  excess  bolts  in  question  and 
they  appear  to  have  been  so  manufactured  without  knowl- 
edge or  notice  of  any  error  therein  or  negligence  upon  its 
part.  The  mistake  was  not  a  mutual  one,  and  the  con- 
tractor is  entitled  under  the  contract  to  payment  for  the 
bolts.  (See  United  States  v.  MiUiken  Imprinting  Co.,  202 
U.  S.,  169,  177;  J.  A.^Coatea  <k  Sons  (Limiiei)  v.  Buck,  93 
HI.,  123.) 

Superintendent  of  Construction  Frank  H.  Newcomb,  in 
charge  of  the  construction  of  life-saving  stations  on  the 
Pacific  coast,  and  assistant  to  Superintendent  of  Construc- 
ition  Fourche  each  state  that  in  their  judgment  the  net  charge 
for  the  332  excess  bolts,  $169.82,  being  for  3,652  pounds,  at  5 
cents  per  pound,  $182.60,  manufactured  in  accordance  with 
;8pecifications,  less  credit  allowance  by  said  company  of 
.$12.78,  value  to  company  of  material  thus  manufactured 
and  on  hand,  is  just  and  reasonable. 

You  are  advised  that  in  my  opinion  payment  may  be 
made  of  the  voucher  as  presented  from  the  appropriation 
''life-Saving  Service,  1910"  (act  of  March  4,  1909,  35  Stat., 
962). 


TATUNT  or  8UBSTITUTB  WHEN  KBXPXBS  OF  UFX-SAVIN« 
STATIONS  ASE  ATTSNDINO  COUBT  AS  WITNB88X8  ON  BSHALF 
OF  THI  €K>VBSNMXNT. 

The  neceasary  expenses  of  travel,  board,  and  lodging  of  salaried  employees 
of  the  Government,  attending  a  United  States  court  or  before  a  United 
States  conmiiasioner  as  witnesses  on  behalf  of  the  Government,  are 
usually  payable,  under  section  850  of  the  Revised  Statutes,  from 
the  appropriation  for  ''fees  of  witnesses.  United  States  courts,"  but 
there  is  no  provision  for  the  payment  of  the  hire  of  a  substitute  whom 
it  may  be  necessary  to  engage  by  reason  of  the  salaried  employees* 
Absence. 
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Keepers  of  life-eaving  stations,  attending  as  witnesses  on  behalf  of  the 
Government  before  a  United  States  court  or  a  United  States  commis- 
sioner, should  be  reimbursed  from  the  appropriation  *' Life-Saving 
Service, "  for  the  proper  amount  paid  by  them,  imder  paragraph  202 
of  the  r^ulations  of  the  Life-Saving  Service,  to  substitutes  employed 
at  the  stations  during  such  keepers'  absence. 

Comptroller  Tiacewell  to  Claudius  Dookexy,  United  States  marshal,  March 
26,  1910: 

I  am  in  receipt  of  your  letter  of  the  22d  instant  inclosing 
a  voucher  for  $10.56  presented  to  you  for  payment  by  Dunbar 
Davis,  keeper  of  the  Oak  Island  station,  Life-Saving  Service, 
Southport,  N.  C,  covering  an  expenditure  made  by  him  for 
the  hire  of  a  ''substitute"  at  the  life-saving  station  during 
the  time  Mr.  Davis  was  in  attendance  upon  the  United 
States  circuit  court  at  Wilmington,  N.  C,  February  16, 17, 18, 
and  19,  1910,  as  a  witness  on  behalf  of  the  United  States. 

You  request  a  decision  as  to  whether  or  not  you  are  au- 
thorized to  reimburse  Mr.  Davis,  who  is  a  salaried  employee 
of  the  Government,  from  the  appropriation  "Fees  of  wit- 
nesses. United  States  courts, "/or  iJie  amount  paid  by  him  to 
the  sub^ute. 

When  a  salaried  employee  of  the  Government  attends  a 
United  States  court,  or  before  a  United  States  commissioner, 
in  the  capacity  of  an  ordinary  witness  for  the  United  States, 
his  proper  expenses  incurred  under  section  850,  Bevised 
Statutes,  are  usually  payable  by  the  United  States  marshal 
from  the  appropriation  ''Fees  of  witnesses,  United  States 
courts." 

Section  850,  Revised  Statutes,  reads  as  follows: 

"When  any  clerk,  or  other  oflScer  of  the  United  States,  is 
sent  away  from  his  place  of  business  as  a  witness  for  the 
Government,  his  necessary  expenses,  stated  in  items  and 
sworn  to,  in  going,  returning,  and  attendance  on  court,  shall 
be  audited  and  paid;  but  no  mileage,  or  other  compensation 
in  aditition  to  his  salary,  shall  in  any  case  be  allowed." 

This  section  prohibits  such  witness  from  making  any 
pecuniary  profit  from  his  attendance  upon  court,  and  at  the 
same  time  operates  to  prevent  any  diminution  of  his  salary 
while  in  attendance,  upon  court  as  a  witness  for  the  Govern- 
ment. 
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It  has  been  uniformly  held  that  the  expenses  provided  for 
in  the  above  section  are  the  necessary  expenses  of  travel  to 
and  from  court  and  board  and  lodging  while  in  attendance  ^ 
upon  court,  and  that  the  statute  does  not  provide  for  the 
payment  of  the  hire  of  a  substitute  whom  it  may  be  necessary 
to  engage  by  reason  of  a  salaried  employee's  absence  as  a 
witness  for  the  Government.     (24  MS.  Comp.  Dec,  914.) 

In  a  decision  addressed  to  the  Secretary  of  the  Treasury, 
January  16,  1904  (28  MS.  Comp.  Dec.,  190),  after  a  full  dis- 
cussion of  the  question,  I  held  that  a  keeper  of  a  life-saving 
station,  who  was  necessarily  absent  from  his  station  in  attend- 
ance as  a  witness  for  the  Grovernment  before  a  United  States 
commissioner,  should  be  reimbursed  from  the  appropriation 
"Life-Saving  Service"  for  the  proper  amount  paid  by  him 
under  paragraph  202  of  the  regulations  of  the  Life-Saving 
Service  to  a  substitute  employed  at  the  station  on  account 
of  the  keeper's  absence  as  such  witness. 

The  facts  in  that  case  are  substantially  the  same  as  in  the 
case  now  presented  by  you,  and  having  no  doubt  as  to  the 
correctness  of  the  rule  heretofore  laid  down,  it  logically 
follows  that  the  hire  of  the  substitute  in  the  present  case, 
if  correct  in  amount,  would  be  a  legal  charge  against  the 
appropriation  "Life-Saving  Service,"  provided  his  employ- 
ment was  required  under  the  regulations  of  that  service,  of 
which  fact  there  seems  to  be  no  doubt. 

You  are  therefore  advised  that  you  are  not  authorized  to 
pay  the  voucher  in  question  from  the  appropriation  "Fees  of 
witnesses.  United  States  courts." 


FBXS  FOB  TAXINO  DBPOSITIOirS  IN  THB  TSBBETOBT  OF  ALAagA. 

United  States  commissioners,  notaries  public,  and  other  officers  in  Alaaka, 
authorized  to  take  depositions  under  the  act  of  January  31,  19Q8 
(32  Stat.,  790),  are  entitled  to  the  fees  prescribed  by  the  Attorney- 
General  imder  the  authority  conferred  upon  him  by  the  act  of  June 
6,  1900  (31  Stat.,  321). 

ComptroUer  TraceweU  to  the  Secretary  of  the  Interior,  March  88,  1910: 

I  am  in  receipt  of  your  letter  of  March  21, 1910,  as  follows: 

"I  respectfully  request  your  decision  as  to  the  rate^  that 
may  be  charged  in  Alaska  by  United  States  commissioners. 
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notaries  public,  and  other  officers  authorized  to  take  deposi- 
tions under  section  4  of  the  act  of  Congress  approved  Jan«- 
uary  31,  1903  (32  Stat.,  790)." 

Under  section  4  of  the  act  referred  to  depositions  may  be 
taken  before  any  United  States  commissioner,  notary  publif , 
judge,  or  clerk  of  a  court  of  record,  and  the  fees  of  the  officer 
taking  the  said  deposition  shall  be  the  same  as  those  allowed 
in  the  state  or  territorial  courts. 

The  organic  act  of  June  6,  1900  (31  Stat.,  321),  providing 
for  a  civil  government  for  Alaska,  contains,  so  far  as  I  have 
been  able  to  find,  no  specific  provision  for  fees  of  officers 
entitled  to  take  depositions  under  section  4  of  the  act  of 
January  31,  1903. 

Section  30  of  said  organic  act  provides  as  follows: 

*'In  case  the  law  requires  or  authorizes  any  services  to  be 
performed  or  any  act  to  be  done  by  any  official- or  person 
within  the  district  of  Alaska,  and  provides  no  compensation 
therefor,  the  Attomev-General  may  prescribe  and  promulgate 
a  schedule  of  such  foes,  mileage,  or  other  compensation  as 
shall  be  by  him  deemed  proper  for  each  division  of  the  court, 
and  such  schedule  shall  have  the  force  and  effect  of  law ;  and 
the  Attorney-General  may  from  time  to  time  amend  such 
schedule  and  promulgate  the  same  as  amended,  and  the 
schedule  as  amended  and  promulgated  shall  also  have  the 
force  and  effect  of  law." 

Under  the  authority  conferred  by  said  act  the  Attorney- 
General  has  prescribed  and  promulgated  certain  schedules  of 
fees  under  his  regulations  of  1902  for  officers  for  performing 
service  where  no  compensation  is  fixed  by  law  in  the  district 
of  Alaska. 

Paragraph  535  thereof  provides  that  for  services  rendered 
by  clerks  charges  therefor  should  be  assessed  in  accordance 
with  the  fee  bill  prescribed  in  section  828  of  the  Revised 
Statutes.  Paragraphs  723  to  753  (inclusive)  of  said  regula- 
tions prescribe  a  fee  bill  for  fees  of  commissioners  or  justices 
of  the  peace,  and  paragraph  763  thereof  provides  that, 
'^Conunissioners  acting  as  notaries  public  shall  be  entitled 
to  the  same  fees  as  are  allowed  notaries  public  for  like  service, 
and  none  other." 

Paragraphs  771  to  782  of  said  regulations  prescribe  the 
fees  that  shall  be  allowed  to  notaries  public. 
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Attention  is  called  to  the  fact  that  the  fees  of  commissioners 
and  notaries  public  are  different  in  different  divisions  of  the 
courts  in  the  district  of  Alaska,  the  above  schedules  giving 
the  amounts  an  officer  is  entitled  to  pay  in  each  district. 

.  I  have  the  honor  to  advise  you  that  fees  for  services  in 
question  should  be  chained  imder  the  foregoing  regulations. 

The  schedule  of  fees  being  somewhat  lengthy  is  not  set 
forth  in  detail  herein.  It  is  suggested  tljiat  a  copy  of  the 
regulations  containing  the  same  can  be  secured  from  the 
Attorney-General . 


8ALABIBS  OF  CONSULS  WHEN  UNAVOIDABLT  DELATED  VBOX 
FOBXALLT  ENTEBINO  UPON  THEZE  DUTIES  AFTEE  BEGEIPT 
OF  THEIE  EXEQUATUBS. 

When  United  States  consuls  have  received  their  exequaturs,  and  adverse 
circumstances  or  obstacles  arise  which  necessarily  cause  a  delay  in  the 
consuls'  formally  entering  upon  duty,  to  which  causes  they  in  no 
way  improperly  contribute,  they  should,  in  contemplation  of  law,  be 
considered  in  a  pay  status  in  practically  the  same  manner  as  if  they 
were  still  awaiting  recognition  and  authority  to  act. 

A  United  States  consul,  who  has  received  his  exequatur  but  is  delayed  four 
days  from  formally  entering  upon  his  duties  by  the  refusal  of  his  prede- 
cessor to  turn  the  consulate  over  to  him,  although  he  exhausted  every 
means  considered  by  him  proper  to  gain  earlier  possession  of  the  o£Bce, 
is  entitled  to  his  salary  for  the  said  four  days,  payable  from  the  appro- 
priation "Salaries  of  consular  officer  while  receiving  instructions  and 
in  transit,"  contained  in  the  act  of  March  2, 1909  (35  Stat.,  674),  notwith- 
standing the  fact  that  his  predecessor  has  received  the  regular  salary 
as  consul  covering  the  four  days'  delay. 

Deciiion  by  ComptroUer  TraoeweU»  March  80,  1910: 

Andrew  J.  McConnico,  United  States  consul  at  St.  Johns, 
Quebec,  appealed  March  18,  1910,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  for  the  quarter  ended  September  30, 

1909,  \mder  the  appropriation  ''Salaries,  consular  officers^ 
while  receiving  instructions  and  in  transit,"  wherein  the 
Auditor,  per  certificate  No.  5084,  D.  F.  O.,  February  24, 

1910,  disallowed  salary  claimed  by  the  consul  for  August  17, 
18,  19,  and  20,  1909,  amounting  to  $22.22. 

The  Auditor  disallowed  the  item  in  question  upon  the 
ground  that  the  consul,  having  reached  his  post  and  having 
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received  his  exequatur,  that  is,  his  official  recognition  and 
authority  to  act,  prior  to  August  17,  was  not  entitled  to  salary 
for  the  four  days  enumerated  because  he  did  not  actually 
take  chai^  of  the  consulate  and  formally  enter  upon  the 
duties  of  his  office  at  his  post  until  August  20. 

The  consul  admits  that  he  was  present  at  his  post  August 
17,  18,  19,  and  20,  and  was  in  receipt  of  his  exequatur  on 
August  17,  but  explains  that  his  predecessor  refused  to  turn 
the  consulate  over  to  him  until  about  noon  on  the  20th, 
although  he  exhausted  every  means  considered  by  him  proper 
to  gain  earlier  possession  of  the  office. 

The  consul's  predecessor,  Mr.  Deal,  appears  to  have  remained 
in  possession  of  the  consulate  and  official  archives,  seals, 
papers,  equipment,  etc.,  and  to  have  dischai^ed  the  duties 
of  consul  until  August  20,  and  has  been  paid  the  regular 
salary  of  the  office  up  to  and  including  that  date,  and,  I  am 
informed,  is  now  out  of  the  service. 

It  further  appears  in  evidence  that  the  consul,  Mr.  McCon* 
nico,  on  August  16  advised  his  predecessor,  Mr.  Deal,  that  he 
was  ready  to  take  charge  and  desired  to  enter  upon  his 
official  duties  at  once,  but  the  latter  informed  him  that  the 
official  records  would  not  be  completed  and  in  condition  to 
turn  over  the  consulate  for  a  few  days.  On  August  17  the 
office  was  closed,  the  keys  were  in  Mr.  Deal's  possession,  and 
the  latter  was  out  of  town.  On  the  18th  Mr.  McConnico 
again  made  application  to  Mr.  Deal  for  possession, ''  and  went 
so  far  as  to  make  an  inventory  of  the  government  property, 
but  Mr.  Deal  was  still  unprepared,  so  he  stated."  On  the 
19th  demand  for  possession  of  the  consulate  was  again  made 
by  Mr.  McConnico,  but  without  any  better  success.  On  the 
20th  Mr.  McConnico  ''urgently  and  emphatically  insisted" 
upon  taking  possession  and  ''demurred  positively,"  as  he 
states,  to  any  further  procrastination  on  the  part  of  Mr. 
Deal,  who,  "about  noon"  on  that  day,  finally  consented  to 
transfer  the  consulate  to  Mr.  McConnico,  and  the  latter  there- 
upon took  formal  charge  and  entered  upon  his  official  duties. 
In  his  appeal  the  consul  further  says: 

"My  contention  is,  that  my  predecessor  had  the  keys,  the 
fee-stamps,  the  consular  scab,  and  evervthing  appertaining 
to  the  consulate,  and  that  it  would  have  been  a  difficult  mat- 
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ter  for  me  or  any  other  man  to  have  gained  possession  of  the 
consulate  at  an  earlier  date  without  resorting  to  means  which 
in  all  probability  would  not  be  commended." 

The  appropriation  involved  herein,  to  wit,  ''Salaries,  con- 
sular officers,  while  receiving  instructions  and  in  transit," 
act  of  March  2, 1909  (36  Stat.,  674),  is  in  express  terms  appU- 
cable  to  the  payment  of  salaries  of  consuls  while  receiving 
instructions,  not  to  exceed  thirty  days,  as  provided  by  section 
1740  of  the  Bevised  Statutes;  also  while  in  transit  to  their 
posts,  and  '' while  awaiting  recognition  and  authority  to  act" 
after  reaching  their  posts. 

Upon  the  receipt  by  a  consul  of  his  exequatur,  or  permis- 
sion to  act,  it  is  his  duty,  under  paragraph  57  of  the  Consular 
Regulations  of  1896,  to  ''  apply  to  the  person  having  chaige 
of  the  consular  seals  and  public  property  ol^  the  office  for  their 
delivery  to  him,"  and  it  is  also  his  duty  to  make  ''an  invent 
tory  jointly  with  his  predecessor"  of  the  books  and  "other 
effects."  Section  58  of  the  said  regulations  requires  the 
consul  to  transmit  to  the  Auditor  "a  certificate  executed 
jointly  by  himself  and  his  predecessor  *  *  *  showing  the 
date  of  actual  entry  on  his  duties,"  and  ako  provides  that 
"he  may  then  take  charge  of  the  seals,  archives,  and  prop- 
erty of  the  office."  Under  the  latter  section  Mr.  McConnico 
filed  the  following  certificate  with  the  Auditor: 

"Consulate  of  the  United  States  at 

''St  John's,  Quebec,  August  20,  1909. 
"We  certify,  on  this  the  20th  day  of  August,  1909,  the 
services  of  Charles  Deal  ceased,  and  he  is  entitled  to  his 
salary,  or  fees,  including  said  day;  and  that  the  services  of 
Andrew  J.  McConnico  commenced  the  day  foDowing,  he 
having  received  the  archives,  a  full  and  complete  inventory 
having  been  made  and  forwarded  to  the  department  of 
State,  as  required  by  paragraph  57  of  the  Consular  Regula- 
tions. 

"Andrew  J.  McConnico,  U,  8.  Consul, 
"Charles  Deal,  late  U.  S.  Consul,' ' 

It  will  be  observed  that  while  awaiting  his  exequatur  a 
consul  is  entitled  to  be  paid  salary  from  the  appropriation 
above  mentioned,  although  he  has  not  during  such  time 
actually  entered  upon  his  duties  at  the  consulate.  This  ap- 
propriation is,  therefore,  one  granted  by  Congress  apparently 
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for  the  purpose,  among  other  things,  of  compensating  a 
consul  after  reaching  his  post  and  during  the  time  he  is  peces- 
sarily  compelled  to  await  actual  entry  upon  his  official  duties, 
that  is,  from  the  date  he  reaches  his  post  to  the  time  he  takes 
charge  of  the  consulate,  provided  any  delay  in  entering  upon 
his  duties  is  not  due  to  laches  on  his  part. 

I  do  not  think  the  law  contemplates  that  a  consul  upon 
arriving  at  his  post  in  a  foreign  country  shall  be  deprived  of 
salary  during  a  period  that  he  is  waiting  and  ready  to  take 
charge  but  is  unable  to  actually  enter  upon  the  discharge  of 
his  duties  by  reason  of  adverse  circumstances  intervening, 
over  which  he  has  no  control,  and  arising  from  extraneous 
causes,  or  attributable  to  the  conduct  of  other  officials.  The 
law  expressly  provides  for  the  payment  of  his  salary  "while 
awaiting  recognition  and  authority  to  act,"  and  while  this 
provision  particularly  refers  to  the  period  while  awaiting  his 
exequatur,  it  is,  nevertheless,  apparent  that  the  object  of 
securing  this  exequatur  is  not  fully  accomplished  until  the 
consul  is  in  a  position  to  properly  discharge  his  official  duties, 
and  I  am  constrained  to  hold  that  where  adverse  circum- 
stances or  obstacles  arise  which  necessarily  cause  a  delay  in 
the  consul's  formally  entering  upon  duty,  and  he  does  not  in 
any  improper  way  contribute  to  such  causes,  he  should,  in 
contemplation  of  law,  be  considered  in  a  pay  status  in  prac- 
tically the  same  manner  as  if  he  were  still  awaiting  recogni- 
tion and  authority  to  act.  Any  other  construction  would 
be  extremely  technical  and  would  work  an  unwarranted 
hardship  in  the  present  case,  and  one  I  do  not  think  is  justi- 
fied under  the  facts,  the  law,  or  the  Consular  Regulations. 
It  is  more  reasonable  to  conclude  that  the  spirit  and  intent 
of  the  law  is  that  a  consul,  under  the  circumstances  described, 
should  be  paid  his  salary  and  not  deprived  thereof. 

In  view  of  the  above,  I  am  of  opinion  that  Mr.  McConnico 
is  entitled  to  salary  for  August  17,  18,  19,  and  20,  1909,  pay- 
able from  the  appropriation  above  mentioned.  The  action 
of  the  Auditor  is  therefore  overruled  and  a  certificate  of 
differences  in  favor  of  the  consul  will  issue  accordingly. 
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KOXTNTS  OF  ABKY  ORICSBS  WHEN  DXTAILED  AT  BDUCATIOSTAI 
INSTITUTIONS. 

Cavalry  and  field  artillery  officers  on  the  active  list  of  the  Army,  below  the 
grade  of  major,  who  are  detailed  at  educational  institutions,  are  re- 
quired to.be  mounted  during  such  detail  within  the  meaning  of  the  act 
of  May  11,  1908  (35  Stat.,  108),  and  if  they  provide  suitable  mount  or 
mounts  at  their  own  expense  they  are  entitled  to  the  addition  to  their  pay 
on  that  account  and  to  the  allowances  for  mounts  as  authorized  by  law. 

Deoision  by  Assistant  Comptroller  Mitchell,  Xarch  81,  1910: 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision  of  the  10th 
instant  making  an  original  construction  of  a  statute  as  follows : 

"In  the  examination  of  accoimts  of  disbursing  officers  of 
the  War  Department,  now  imder  consideration  in  this  office, 
the  question  arises  as  to  the  right  of  an  officer  of  cavalry,  or 
light  artillery,  below  the  grade  of  major,  detailed  for  duty 
with  educational  institutions  under  the  provisions  of  section 
1225,  Revised  Statutes  as  amended,  to  the  addition  to  his 

Eay  (including  forage,  shoeing,  etc.,  for  his  authorized  num- 
er  of  horses),  as  provided  by  act  of  May  11, 1908,  when  such 
officer  provides  himself  witn  mounts  at  his  own  expense. 
The  act  of  May  11,  1908  (35  Stat.,  108),  provides: 

'''That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  equipments  for  all  officers  of  the  Army  below  the 
grade  of  major  required  to  be  mounted,  but  in  case  any 
officer  below  the  grade  of  major  required  to  be  mounted  pro- 
vides himself  with  suitable  mounts  at  his  own  expense,  he 
shall  receive  an  addition  to  his  pay  of  one  hundred  and  fifty 
dollars  per  annum  if  he  provides  one  mount,  and  two  hun- 
dred dollars  per  annum  ii  he  provides  two  mounts.' 

''In  construing  this  act,  in  his  decision  dated  August  21, 
1909  (16  Comp.  Dec,  110),  the  Assistant  Comptroller,  in 
the  concluding  paragraph  of  that  decision,  said: 

'"Upon  the  facts  stated  by  the  Auditor  and  as  they  are  un- 
derstood, viz,  that  Captain  Tilford's  assignment  to  duty  is  for 
service  on  a  government  transport,  and  that  such  assignment 
is  not  merely  temporary,  I  do  not  think  he  is  entitled  to  said 
addition  to  his  pay  any  more  than  if  he  were  a  captain  of 
inf  antrv  and  had  never  been  required  to  be  mounted,  and  to 
hold  otherwise  would  be  a  discrimination  in  favor  of  an  officer 
of  cavalry  which  is  inconsistent  with  the  purpose  of  said  act, 
which  is  to  equalize  the  pay  of  armv  omcers  of  the  several 
grades  in  all  branches  of  the  service. 

"It  therefore  appears  that  the  question  of  whether  an 
officer  of  the  Army  is  entitled  to  an  addition  to  his  pay  for 


Digitized  by  VjOOQ IC 


MOUNTS   OF  ABMY  OPFICEBS.  639 

maintaining  private  mounts  depends  upon  the  duty  which 
is  required  of  such  officer  r^ardless  of  the  branch  of  the  serv- 
ice to  which  he  belongs.  The  regulations  governing  the  de- 
tail of  officers  is  prescribed  in  General  Order  No.  231,  War 
Department,  dated  November  16,  1909.  Paragraph  15  of 
that  order  reads  as  follows: 

" '  The  detail  of  an  officer  of  the  active  list  will  be  for  three 
^ears.  In  case  an  officer  achieves  marked  success  and  is  will- 
mg  to  remain  longer  on  such  duty,  his  detail  may,  upon  appli- 
cation of  the  college  authorities,  be  extended  to  four  years. 
The  detail  of  a  retired  officer  or  noncommissioned  officer  will 
be  for  four  years.' 

''It  therefore  would  appear  that  an  officer  on  such  detail 
is  not  in  the  performance  of  temporary  duty. 

"It  has  been  held  that  a  retired  officer  assigned  to  duty 
with  an  educational  institution  is  not  an  officer  required  to 
be  moimted.  See  War  Department  Circular  No.  81,  dated 
September  30,  1908,  paragraph  3.  It  appears  from  memo- 
randa prepared  in  the  oflSce  of  the  CUer  of  StaflF,  copies  of 
which  nave  been  transmitted  to  this  office  by  the  Secretary 
of  War,  that  it  is  held  by  the  War  Department  that  officers 
of  infantry  when  detailed  to  educational  institutions  are  not 
required  to  be  mounted,  but  that  officers  of  cavalry  and  Ught 
artillery  when  so  detailed  are  re(][ulred  to  be  mounted,  not  oy 
reason  of  any  different  duty  bemg  required  of  such  officers 
while  on  sucn  detail,  but  by  reason  or  the  fact  that,  except 
while  on  such  detail,  officers  of  cavahry  and  Ught  artillery 
would  be  required  to  be  moimted,  and  must  therefore  keep 
themselves  in  fit  condition  to  return  to  their  mounted  com- 
mands. The  distinction  made  by  the  War  Department  is, 
therefore,  not  based  on  any  difference  of  duty  performed  by 
the  officers  while  on  such  detail,  but  is  based  on  a  difference 
of  duty  which  such  officers  have  been  or  might  be  called  upon 
to  perform  either  prior  or  subsequent  to  such  detail.  This 
appears  to  be  a  discrimination  in  favor  of  officers  of  the  cav- 
alry and  light  artillery  which  is  not  authorized  by  the  act  of 
May  11,  1908. 

"I  am  therefore  of  the  opinion  and  so  decide  that  an  officer 
of  cavalry  or  Ught  artillery,  on  the  active  list,  below  the  grade 
of  major,  detailed  for  duty  with  an  educational  institution 
imder  the  provisions  of  section  1225,  Revised  Statutes,  as 
amended,  is  not,  while  on  such  detail,  in  the  performance  of 
duty  which  reauires  him  to  be  mounted  withm  the  meaning 
of  the  act  of  May  11,  1908,  and  is,  therefore,  not  entitled  to 
the  addition  to  his  pay  provided  by  said  act  nor  to  have  his 
mounts  foraged,  stablea,  shod,  etc.,  at  the  expense  of  the 
United  States." 
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The  case  out  of  which  the  Auditor's  decision  arises  is  that 
of  First  Lieut.  P.  W.  Corbusier,  Seventh  U.  S.  Cavalry,  who 
is  detailed  at  the  State  University,  Lexington,  Ky.,  an  educa- 
tional institution,  under  the  provision  of  section  1225  of  the 
Revised  Statutes,  as  amended. 

Paragraph  1291,  Army  Regulations  1908,  as  amended  by 
General  Orders,  No.  149,  War  Department,  September  16, 
1908,  reads: 

''The  officers  on  the  active  list  hereinafter  designated  are 
required  to  be  mounted:  *  *  *   officers  of  cavalry  *   *  *." 

In  a  memorandum  report  approved  February  23,  1910,  by 
the  Secretary  of  War,  prepared  in  response  to  an  inquiry  by 
the  Auditor  for  the  War  Department,  as  to  whether  officers 
on  either  the  active  or  retired  hst  of  the  Army  detailed  for 
duty  with  educational  institutions  under  the  provisions  of 
section  1225  of  the  Revised  Statutes,  as  amended,  were 
while  on  such  detail  in  the  performance  of  duty  which 
required  them  to  be  mounted  within  the  meaning  of  the  act 
of  May  11,  1908,  quoted  by  the  Auditor,  it  is  said: 

"The  Comptroller's  decision  referred  to  (meaning  decision 
of  August  21,  1909,  16  Comp.  Dec,  110)  and  the  question  of 
requinng  officers  on  college  duty  to  be  mounted  were  con- 
siaered  in  approved  memorandum  report  No  4674.  Accord- 
ing to  that  report,  retired  officers  on  college  duty  are  not 
required  by  the  Government  to  be  mounted,  but  cavalry  and 
field  artillery  officers  on  the  active  list  below  the  grade  of 
major  on  such  duty  ate  required  to  be  mounted,  'fiiey  and 
the  field  officers  of  all  arms  on  the  active  list,  while  detailed 
on  college  duty,  have  other  official  duties  pertaining  to  their 
grade,  in  their  respective  arms  of  the  service,  which  are  sepa- 
rate and  distinct  from  the  temporary  duties  they  are  per- 
forming. The  field  officers  are  subjected  to  annual  mounted 
tests,  and  captains  and  lieutenants  of  cavalry  and  field 
artillery  must  show  skill  in  horsemanship  in  examinations 
for  promotion  required  bv  law  and  regulations.  It  is  an 
important  part  of  their  dnties,  while  on  college  detail,  to 
practice  equitation  as  they  would  at  an  Army  post,  be  pre- 
pared to  meet  these  requirements  and  keep  themselves  in  fit 
condition  to  return  to  tneir  mounted  commands,  which  may 
be  necessary  at  any  time." 

Attached  to  said  report  is  a  list  of  ''officers  of  the  Army 
below  the  grade  of  major  now  detailed  for  duty  with  civil 
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educational  institutions  who  are  required  to  be  mounted 
within  the  meaning  of  the  act  of  May  11,  1908,"  and  among 
them  is  First  Lieut.  P.  W.  Corbusier,  Seventh  Cavalry,  State 
University,  Lexington,  Ky, 

La  another  memorandum  report  approved  by  the  War  De- 
partment it  is  said: 

^  '*Tlie  policy  of  the  War  Department,  for  many  years  enun- 
ciated in  many  cases,  is  that  college  dutv  ver  se  does  not 
require  the  detailed  oflBcers  to  be  mountecl,^^  and  that  ''All 
mounted  officers  when  examined  for  promotion  are  required 
to  show  skill  in  horsemanship.  The  War  Department 
considers  it  a  military  duty  for  them  to  practice  horsemanship 
to  meet  this  requirement.  All  cavalry  oflBcers  on  the  active 
list  are  required  to  be  mounted.'' 

ti  the  case  of  Second  Lieut.  Andrew  W.  Smith,  Third  U.  S. 
Cavalry,  professor  of  military  science  and  tactics,  University 
of  Idaho,  Moscow,  Idaho,  it  was  held  by  the  War  Department 
that  he  was  performing  duties  that  required  liim  to  be 
mounted.     The  War  Department  said: 

''He  has  military  duties,  besides  those  pertaining  to  the 
University  of  Idaho,  which  require  him  to  be  mounted.  He 
uses  his  horses  in  practicing  equitation,  and  in  preparing  for 
his  examination  for  promotion  required  by  law  and  by  regu- 
lations prescribed  by  the  President." 

In  view  of  what  is  thus  said  and  held  by  the  War  Depart- 
ment, I  am  of  opinion  that  First  Lieutenant  Corbusier  and 
officers  of  the  Army  below  the  grade  of  major  on  the  active 
list  similarly  situated  are  required  to  be  mounted  within  the 
meaning  of  the  act  of  May  11,  1908,  and  if  they  provide 
suitable  mount  or  mounts  at  their  own  expense  they  are 
entitled  to  the  addition  to  their  pay  on  account  of  same  and 
to  the  allowances  for  mount  or  mounts  as  authorized  by  law. 

This  case  is  distinguished  from  that  in  16  Comp.  Dec,  110, 
in  that  it  appeared  in  that  case  that  for  the  time  the  officer 
claimed  additional  pay  for  liis  mounts  he  was  so  situated 
that  it  was  impossible  for  him  to  use  liis  mount  or  mounts 
for  any  purpose.  Upon  the  facts  there  appearing  I  think 
that  decision  was  correct,  and  in  any  case  where  a  similar 
state  of  facts  exists  the  principle  of  that  decision  should 

Apply. 

The  decision  of  the  Auditor  is  disapproved. 
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KSTHOD  OP  MAXINe  PATKSNTS  TO  PBB  DISK  AHD  FIBCXWOBX 
SKPLOTEES  OF  THB  OBDSTANGX  DBPABTMSHT  AT  LUteX  OF 
THE  ABXY. 

A  method  of  making  payments  to  per  diem  and  piece-work  employees  in  the 
Ordnance  Department  at  Laige  of  the  Army,  whereby  the  account  cui^ 
rent  will  be  rendered  for  the  calendar  month  and  the  payroll  acccHH- 
panying  the  account  as  a  voucher  will  be  for  services  rendered  from  the 
16th  of  the  preceding  month  to  the  15th  of  the  month  for  which  the 
account  is  rendered,  is  approved  with  the  understanding  that  such 
method  should  not  be  applied  to  persons  employed  by  the  month  or 
year. 

Comptroller  Tzacewell  to  the  Seoretaiy  of  Wai»  Karoh  SI,  1910: 

By  your  authority  I  have  received  a  letter  from  the  Chief 
of  Ordnance,  dated  March  21,  1910,  No.  18060-T-1199,  in 
which  my  decision  is  requested  relative  to  the  method  of 
making  payments  to  per  diem  and  piecework  employees  in 
the  Ordnance  Department  at  Large  of  the  Army. 

Under  the  plan  now  in  operation  the  payroll  covers  services 
rendered  for  a  calendar  month,  part  of  the  payments  on  which 
are  made  during  the  month  preceding  the  month  for  which 
the  account  current  is  rendered. 

Under  this  plan  the  disbursing  officer  has  at  the  end  of  each 
month  a  large  number  of  partial  payments  on  account  of 
wages,  for  which  claim  for  credit  is  deferred.  The  work  of 
verifying  these  partial  payments  at  some  of  the  larger  arsenab 
is  considerable. 

Under  the  plan  proposed  by  the  Chief  of  Ordnance  the 
account  current  will  be  rendered  for  the  calendar  month  as 
now.  The  pay  roll  accompanying  the  account  as  a  voucher 
will  be  for  services  rendered  from  the  16th  of  the  preceding 
month  to  the  15th  of  the  month  for  which  the  account  is 
rendered.  In  other  words,  it  will  represent  only  paymerUs 
made  during  the  month  for  which  the  account  is  rendered. 

In  setting  forth  the  proposed  plan  the  Chief  of  Ordnance 
says: 

^'Attention  is  invited  particularly  to  the  fact  that  it 
involves  no  change  in  the  general  form  of  the  pay  roll  or  the 
information  borne  upon  it;  it  consists  entirely  m  reporting 
on  the  roll  the  period  of  service  of  per  diem  emplovees, 
including  pieceworkers,  so  called,  as  from  the  16th  of  the 
month  to  the  15th  of  the  next  month,  inclusive.    Payments 
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on  the  roll  would  be  made  approximately  on  the  following 
days  each  month,  viz:  Ist,  Stn,  15th,  and  22d.  Each  roD 
would  then  include  four  pajrments,  all  made  within  one  cal- 
endar month,  and  the  completed  roll  would  accompany  the 
account  current  for  the  month  in  which  payment  was  made 
as  a  voucher  to  the  same.  On  the  roll  rendered  with  the 
July  account  current  each  year  the  time  for  each  per  diem 
employee  would  be  divided  so  as  to  show  the  time  and  wages 
therefor  pertaining  to  June,  as  distinct  from  that  for  July, 
thus  separating  the  fiscal  years.  The  analysis  on  the  final 
page  would  show  the  amounts  chargeable  to  each  appropria- 
tion, preventing  any  confusion." 

The  effect  of  this  plan  will  be  to  take  credit  in  the  month 
in  which  payment  is  made  for  all  payments  made  to  per 
diem  and  piecework  employees  actually  made  in  a  given 
month,  although  two  of  these  payments  are  for  periods  of 
one  week  each  for  services  in  the  preceding  month. 

The  plan  outlined  should  not  be  applied  to  persons  paid 
by  the  month  or  year,  nor,  as  I  understand  the  Chief  of 
Chrdnance,  is  he  intending  to  accomplish  such  result.  The 
force  and  effect  of  the  proposed  action  is  to  change  the 
period  of  service  covered  by  the  pay  roll,  from  the  1st  to  the 
last  of  the  month,  to  one  from  the  16th  of  one  month  to  the 
15th  of  the  succeeding  month. 

While  this  is  a  radical  departure  from  the  general  practice, 
it  would  seem  the  convenience  secured  will  justify  a  trial 
of  the  plan,  and  it  is  therefore  approved. 


ASSiaHKEVTS    OF   SALABIS8    OF   TEACHEB8    EXPLOTED    IN 


When  valid  assignments  of  salaries  have  been  made  by  teachers  in 
Alaska  under  the  authority  of  the  Joint  resolution  of  Congress  of 
March  21,  1906  (34  Stat.,  824),  the  assignees  can  not  reassign 
the  same  nor  can  the  assignors  revoke  the  assignments,  and  dis- 
bursing officers  must  make  payments  to  the  original  assignees. 

If  the  United  States  has  a  claim  against  such  assignees  which  would 
be  made  the  subject  of  set-ofT  under  the  provisions  of  the  act 
of  March  3,  1875  (18  Stat.,  481),  or  any  other  law,  disbursing 
officers  would  not  be  authorized  to  pay  the  same,  but  should  sub- 
mit it  to  the  proper  Auditor  for  settlement 
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When  nssignments  of  salaries  for  specified  months  have  been  made 
by  teachers  and  through  oversight  the  amountib  were  paid  directly 
to  the  teachers,  the  amount  of  salary  for  the  specified  months 
should  be  paid  to  the  assignees  notwithstanding  such  erroneous 
payments,  and  the  disbursing  officers  would  be  authorized  to 
refuse  payment  to  the  teachers  of  salary  for  a  subsequent  month 
and  should  refer  the  claims  to  the  Auditor  in  order  that  a  proper 
charge  may  be  made  against  the  teachers  if  they  refuse  to  refund 
the  amounts  erroneously  paid  to  them. 

GomptroUer  Tracewell  to  H.  H.  Quarles,  special  disbursing  agent,  April 
1,  1910. 

Sir:  You  request  my  decision  of  the  questions  stated  by 
you  in  your  letter  of  March  21, 1910,  as  follows: 

"  Your  ruling  is  requested  in  the  following  cases,  all  rela- 
tive to  the  as^gnment  of  salary  by  teachers  in  the  Alaska 
division,  United  States  Bureau  of  Education. 

"  First.  H.  C.  Kinzie,  a  teacher  at  Pilot  Station,  ordered 
a  bill  of  goods  from  a  merchant,  and  in  payment  therefor 
made  an  assignment  of  his  salary  for  September,  1909. 
Upon  the  receipt  of  the  goods  a  large  shortage  was  found. 
Mr.  Kinzie  now  wishes  to  withdraw  the  assignment  and  make 
a  new  assignment  in  accordance  with  the  amount  of  goods 
received.  I  question  whether  this  can  be  done  without  the 
consent  of  the  assignee. 

'^  Second.  Another  teacher  has  made  assimment  of  salary 
to  a  contractor  who  is  indebted  to  this  office  on  breach  of 
contract.  Should  such  an  assignment  be  paid,  leaving  the 
indebtedness  to  be  settled  in  some  other  way,  or  should  pay- 
ment of  the  assignment  be  withheld  pending  the  settlement 
of  the  claim  against  the  contractor? 

"  Third.  One  of  our  teachers  made  an  assignment  of  his 
salary  for  the  month  of  September,  1909.  Through  an  over- 
sight the  salarv  was  paid  direct  to  the  teacher.  His  atten- 
tion was  called  to  the  error  and  he  was  requested  to  make 
assignment  of  his  salary  for  another  month,  but  up  to  date 
he  has  failed  to  do  so.  A  voucher  for  salary  due  said  teacher 
for  the  month  of  November,  1909,  unassigned,  is  now  held  in 
this  office.  Your  permission  is  requested  for  the  payment  of 
the  November  salarv  to  the  assignee  of  the  September  salary, 
the  September  salary  having  been  paid  to  the  teacher  direct, 
through  error." 

Your  questions  will  be  answered  in  the  order  stated. 
Joint  resolution  of  March  21,  1906  (34  Stat,  824),  pro- 
vides : 

"  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 
authorized  to  permit  teachers  and  other  employees  of  the 
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United  States  Bureau  of  Education  employed  in  Alaska  to 
make  assignments  of  their  pay,  under  such  regulations  as 
he  may  prescribe,  during  such  time  as  they  may  be  in  the 
employ  of  the  Bureau  of  Education  in  Alaska." 

First.  In  a  valid  assignment  the  assignor  must  not  retain 
any  control  over  the  fund  assigned  (CAm^man  v.  Russell^ 
14  Wall.,  69,  84.) 

In  this  case  the  court,  in  discussing  what  constituted  an 
assignment  aftid  the  effect  of  it,  said  (p.  84) : 

^  The  assignor  must  not  retain  any  control  over  the  fund — 
any  authority  to  collect,  or  any  power  of  revocation.  If 
he  does,  it  is  fatal  to  the  claim  or  the  assignee.  The  transfer 
must  be  of  such  a  character  that  the  fund  holder  can  safely 
pay,  and  is  compellable  to  do  so,  though  forbidden  bjr  the 
assignor.  Where  the  transfer  is  of  the  character  described, 
the  fund  holder  is  bound  from  the  time  of  notice." 

Assuming  that  H.  C.  Kinzie,  a  teacher  in  Alaska,  made  a 
valid  assignment  of  his  salary  for  September,  1909,  you 
would  be  required  to  pay  in  accordance  therewith.  The 
person  to  whom  the  assignment  is  made  could  not  reassign, 
and  neither  can  the  assignor  revoke  the  assignment  he  has 
once  made.  The  assignee  becomes  the  payee  under  the  act 
of  March  21,  1906,  and  payment  must  be  made  to  him. 

This  question  is  answered  in  the  negative. 

Second.  The  assignee  under  the  act  of  March  21,  1906, 
becomes  the  payee. 

I  am  of  the  opinion  that  if  you  are  advised  that  the  United 
States  has  a  claim  against  such  assignee  which  could  be 
made  the  subject  of  set-off  under  the  provisions  of  the  act 
of  March  3, 1875  (18  Stat.,  481),  or  any  other  law,  you  would 
not  be  authorized  to  pay  it,  but  should  transmit  it  to  the 
proper  Auditor  for  settlement,  in  order  that  the  rights  of 
the  United  States  may  be  properly  protected. 

Third.  You  should  pay  the  assignee  the  salary  for  Sep- 
tember, 1909,  notwithstanding  the  fact  that  you  paid  the 
teacher  for  this  month.  The  payment  to  the  teacher,  after 
notice  of  the  assignment,  was  unauthorized,  and  you  would 
be  liable  therefor  in  the  settlement  of  your  account.  This 
unauthorized  payment  does  not  affect  the  right  of  the 
assignee  to  payment.  You  would  be  authorized,  however, 
to  refuse  to  make  payment  of  the  salary  for  a  subsequent 
month  and  refer  the  claim  to  the  Auditor,  calling  attention 
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to  the  erroneous  pa3nnent,  in  order  that  the  proper  charge 
may  be  made  against  the  teacher  if  he  should  refuse  to 
refund  to  you  the  amount  erroneously  paid  to  him. 


BEIKBURSEXEHT   OF   CTTSTOIIS   INSFECTOBS   OF   EXFEKSES   HT- 
CTTBBED  IN  THE  FEBFOBKAHCE  OF  THEIB  OFFICIAL  DTmSS. 

It  is  the  purpose  of  the  net  of  March  4,  1909  (35'  Stat./1065).  author- 
izing the  Secretary  of  the  Treasury  to  fix  a  stated  sum  per  day, 
not  to  exceed  $0,  to  include  in  the  amount  so  fixed  all  personal 
expenses  incurred  in  the  performance  of  their  ofiQcial  duties,  and 
inspectors  of  customs  who  act  as  admeasurers  of  vessels  outside 
the  iK)rt  but  within  the  district  of  New  York  are  not  entitled  to 
reimbursement  of  actual  expenses  necessarily  incurred. 

The  collector  of  customs  is  not  authorized  to  collect  from  the  owners 
or  masters  of  vessels  so  admeasured  an  amount  equal  to  the  ex- 
penses incurred  by  the  inspectors. 

ComptroUer  TraceweU  to  the  Secretary  of  the  Treasury,  April  7,  1910. 

Sir  :  By  your  reference  of  the  30th  ultimo  I  have  received 
your  letter  of  March  2,  1910,  addressed  to  the  collector  of 
customs,  New  York,  and  a  reply  thereto  March  9,  1910,  by 
Special  Deputy  Collector  H.  C.  Stuart.  You  request  my 
decision  on  the  questions  raised  in  said  letters. 

While  the  questions  raised  are  not  specifically  or  clearly 
set  forth,  I  understand  them  to  be — 

First.  Whether  inspectors  of  customs  who  act  as  admeas- 
urers of  vessels  outside  the  port  but  within  the  limits  of  the 
district  of  New  York  are  entitled  to  reimbursement  of  actual 
expenses  necessarily  incurred  while  so  engaged. 

Second.  Whether  the  collector  of  customs  is  authorized  to 
collect  from  the  owners  or  masters  of  said  vessels  so  admeas- 
ured an  amount  in  each  case  equal  to  the  expenses  incurred 
by  the  inspector. 

I  will  answer  the  questions  in  the  order  I  have  stated  them. 

Sections  2535,  2733,  and  2737  of  the  Revised  Statutes  pro- 
vided, respectively: 

"  Sec.  2535.  There  shall  be  in  the  State  of  New  York  ten 
collection  districts,  as  follows:     *     *     * 

''Second.  The  district  of  the  city  of  New  York;  to  com- 
prise all  the  waters  and  shores  of  the  State  of  New  York, 
and  the  counties  of  Hudson  and  Bergen  in  the  State  of  New 
Jersey,  not  included  in  other  districts;  in  which  New  York 
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shall  be  the  port  of  entry,  and  New  Windsor,  Newburgh, 
Poughkeepsie,  Esopus,  Kmderhook,  Albany,  Hudson,  Troy, 
Rhinebeck  Landing,  Cold  Springs,  and  Port  Jefferson  ports 
of  delivery;  and  Jersey  City  a  port  of  entry  and  delivery, 
with  an  assistant  collector  to  act  under  the  collector  at  New 
York. 

***** 

"  Sec.  2733.  Each  inspector  shall  receive,  for  every  day 
he  shall  be  actually  employed  in  aid  of  the  customs,  three 
dollars    *     *     *. 

*  *  *  *  * 

"  Sec.  2737.  The  Secretary  of  the  Treasury  may  increase 
the  compensation  of  inspectors  of  customs  in  sucn  ports  as 
he  may  think  advisable  so  to  do,  and  may  designate,  by 
adding  to  the  present  compensation  of  such  officers,  a  sum 
not  exceeding  one  dollar  per  day." 

The  act  of  December  16,  1902  (32  Stat.,  753),  provides: 

"  That  the  Secretary  of  the  Treasury  is  hereby  authorized 
to  increase  the  compensation  of  inspectors  of  customs  at  the 
port  of  New  York,  as  he  may  think  advisable  and  proper, 
by  adding  to  their  present  compensation  a  sum  not  exceed- 
ing one  dollar  per  day,  which  additional  compensation  shall 
be  for  work  now  performed  by  them  at  unusual  hours,  for 
which  no  compensation  is  now  allowed,  and  shall  include 
work  performed  by  said  inspectors  at  night  in  examining 
passengers'  baggage,  and  also  as  reimbursement  for  ex- 
penses incurred  by  them  for  meals  and  transportation  while 
m  the  discharge  or  performance  of  their  official  duties." 

The  act  of  March  4,  1909  (35  Stat.,  1065),  entitled  "An 
act  fixing  the  compensation  of  certain  officials  in  the  customs 
service,  and  for  other  purposes,"  provides: 

"  Sec.  2.  That  the  Secretary  of  the  Treasury  be,  and  he  is 
hereby,  authorized  to  increase  and  fix  the  compensation  of 
inspectors  of  customs,  as  he  may  thinjs:  advisable,  not  to 
exceed  in  any  case  the  rate  of  six  dollars  per  diem,  and  in 
all  cases  where  the  maximum  compensation  is  paid  no  allow- 
ance shall  be  made  for  meals  or  other  expenses  incurred  by 
inspectors  when  required  to  work  at  unusual  hours. 

***** 

"  Sec.  8.  All  laws  and  parts  of  laws  inconsistent  with  this 
act  are  hereby  repealed." 

Section  2871  of  the  Revised  Statutes  provided  for  the 
issuance  of  a  special  license  "to  unlade  the  cargo"  of  a 
vessel  at  night  and  provides  that — 

"  The  collector,  under  such  general  regulations  as  the  Sec- 
retary of  the  Treasury  may  prescribe,  shall  fix  a  uniform 
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and  reasonable  rate  of  compensation  for  like  service,  to  be 
paid  by  the  master,  V)wner,  or  consignee,  whenever  such 
special  license  is  granted,  and  shall  collect  and  distribute 
the  same  among  the  inspectors  assigned  to  superintend  the 
unlading  of  the  cargo." 

Section  2872  of  the  Revised  Statutes  provides  that — 

'^Except  as  authorized  in  the  preceding  section,  no 
merchanaise  brought  in  any  vessel  from  any  foreign  port 
shall  be  unladen  or  delivered  from  such  vessel  witnin  the 
United  States  but  in  open  day    *    *     *." 

Section  2875  of  the  Revised  Statues  authorizes  collectors 
of  any  district  when  a  vessel  comes  within  said  district  to 
put  an  inspector  on  said  vessel  and  keep  him  there  while 
remaining  within  such  district,  or  going  from  one  district 
to  another  to  examine  the  cargo  and  superintend  the  de- 
livery thereof,  and  "  to  perform  such  other  duties  "  as  "  they 
shall  be  directed  by  the  coUectw."  "  Only  collectors  shall 
have  power,  however,  to  put  inspectors  on  board  vessels,  to 
go  from  one  district  to  another." 

Section  2877  of  the  Revised  Statutes  provides  that — 

"  The  inspector  shall  attend  to  the  delivery  of  the  cargo 
under  his  care  at  all  times  when  the  unlading  or  delivery 
of  merchandise  is  lawful,  particularlv  from  the  rising  to  the 
settinff  of  the  sun  on  each  day,  Sundays  and  the  fourth  dav 
of  July  in  each  year  excepted;  for  which  purpose  he  shall 
constantly  attendf  and  remain  on  board  the  vessel,  the  de* 
liveries  from  which  he  is  to  superintend,  or  at  any  other 
station  where  his  inspection  is  necessary.    ♦    ♦    ♦  " 

Section  2878  of  the  Revised  Statutes  provides  that — 

"  No  inspector  shall  perform  any  other  duty  or  service  on 
board  any  vessel,  the  superintendence  of  which  is  committed 
to  him,  for  any  person  whatever,  other  than  what  is  re- 
quired by  this  title,  under  penalty  of  being  disabled  from 
acting  any  longer  as  inspector  of  customs;  the  wages  or 
compensation  of  such  inspector  as  may  proceed  from*  one 
district  to  another  shall  be  defrayed  by  the  matter  of  the 
vessel  committed  to  his  care ;  every  inspector  or  other  officer 
of  the  revenue  while  performing  any  duty  on  board  any 
vessel  not  in  a  port  or  the  United  States,  discharging  her 
cargo,  shall  be  entitled  to  receive  from  the  master  of  such 
a  vessel  such  provisions  and  accommodations  as  are  usuallv 
supplied  to  passengers,  or  as  the  state  and  condition  of  such 
vessel  will  admit  on  receiving  therefor  fifty  cents  a 
day;    *    ♦    *•" 
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Section  2879  of  the  Revised  Statutes  provides  that — 

"  If,  by  reason  of  the  delivery  of  the  cargp  in  several  dis- 
tricts, more  than  the  term  allowed  by  law  is  spent  therein, 
the  wages  or  compensation  of  the  inspector  who  may  be  em- 
ployed on  board  any  vessel,  in  respect  to  which  such  term 
may  be  so  exceeded,  shall,  lor  every  day  of  such  excess,  be 
paid  by  the  master  or  owner;  and  the  inspector  shall,  pre- 
viously to  the  clearance  of  the  vessel,  render  an  exact  account 
to  the  collector  of  all  such  compensation  as  has  been  paid, 
or  is  due  and  payable  by  the  master  or  owner." 

It  is  apparent  from  an  examination  of  these  statutes  that 
an  inspector  may  be  required  to  perfom  his  official  duties  at 
unusual  hours  and  outside  the  limits  of  the  port,  and  may 
be  placed  on  any  vessel  which  comes  within  the  limits  of  the 
district  and  kept  there  while  the  vessel  remains  in  the  dis- 
trict or  in  going  from  one  district  to  another. 

The  only  thing  authorized  to  be  collected  from  the  vessel  is 
wages  or  compensation.  These  wages  and  compensation  are 
necessarily  such  as  the  inspector  is  authorized  to  receive. 
He  would  be  required  to  incur  such  personal  expenses  as 
were  necessary  to  enable  him  to  perform  his  official  duties. 
The  $1  increase  of  compensation  allowed  by  the  act  of  De- 
cember 16, 1902,  at  the  port  of  New  York  was  for  work  now 
performed  by  them  at  unusual  hours,  for  which  they  received 
no  compensation,  and  for  reimbursement  for  meals  and  trans- 
portation while  in  the  discharge  of  their  official  duties.  The 
amount  allowed  by  this  act  was  intended  to  cover  all  ex- 
penses as  a  part  of  the  compensation.  (See  decisions  of  this 
office  of  February  27,  1906,  36  MS.  Comp.  Dec,  778,  and  No- 
vember 24,  1908,  47  MS.  Comp.  Dec,  1009.) 

The  act  of  March  4, 1909  (35  Stat.,  1065),  gave  the  Secre- 
tary of  the  Treasury  authority  to  increase  and  fix  the  com- 
pensation of  inspectors  of  customs  as  he  may  think  ad- 
visable, not  to  exceed  $6  per  day.  In  all  cases  where  the 
maximum  compensation  is  paid  he  is  prohibited  from  making 
any  allowance  for  meals  or  other  expenses  incurred  by  in- 
spectors when  required  to  work  at  unusual  hours. 

I  am  of  the  opinion  that  this  last  provision  was  to  prevent 
an  increase  of  the  compensation  by  the  making  of  an  allow- 
ance for  expenses  in  cases  where  the  maximum  was  paid, 
which  was  the  way  the  increase  of  $1  was  to  be  effected  by  the 
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act  of  December  16,  1902.  When  the  act  of  March  4,  1909, 
is  read  in  the  light  of  prior  acts  and  of  the  duties  the  in- 
spectors are  required  to  perform,  as  indicated  in  the  sections 
of  the  Revised  Statutes  quoted,  it  is  reasonably  certain  that 
it  was  intended  by  said  act  to  authorize  the  Secretary  of  the 
Treasury  to  fix  a  stated  sum  per  day  as  the  compensation  of 
inspectors  to  include  all  personal  expenses  incurred  in  the 
performance  of  their  official  duties,  which  fixed  sum  could 
not  exceed  $6,  and  is  all  that  .they  can  be  paid,  whether 
called  expenses  or  compensation. 

Your  first  question  must  therefore  be  answered  in  the 
negative. 

Your  second  question  is  answered  in  the  negative  because 
the  law  specifically  provides  that  the  importer  or  vessel 
importing  shall,  under  certain  circumstances,  pay  the  wages 
and  expenses  of  employees  in  addition  to  the  customs  dues. 
Such  being  the  case,  these  special  acts  preclude  the  idea  that 
in  cases  not  so  covered  an  extra  charge  can  be  made*  in  addi- 
tion to  the  customs  tax. 


BEPxrirniiro  of  AnoxrKTS  deposited  in  the  treasuht  to 

COVER  COSTS  AND  EXPENSES  IN  SKUOOLING  CASES. 

When  settlements  have  been  made,  pending  actions  in  smuggling 
cases,  by  payment  of  amounts  to  cover  the  duty  on  the  appraised 
value  of  the  smuggled  goods  together  with  the  costs  incurred,  and 
such  total  amount  has  been  covered  into  the  Treasury  without 
deducting  the  proper  charges  and  expenses  incurred,  the  amount 
of  such  charges  and  expenses  can  be  refunded  under  the  pro- 
visions of  section  8689  of  the  Revised  Statutes 

Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  April  8,  1910. 
You  request  my  decision  of  the  question  submitted  in  your 
letter  of  March  22,  1910,  as  follows: 

"  I  transmit  herewith  a  letter  received  from  the  collector 
of  customs  at  Los  Angeles,  Cal.,  dated  the  9th  instant,  in- 
closing a  voucher  of  L.  V.  Youngworth,  United  States  mar- 
shal at  Los  Angeles,  for  expenses  incurred  in  connection  with 
the  case  of  smuggling  certain  diamond  jewelry  by  Benjamin 
Schwob,  of  Los  Angeles. 

"•  This  case  was  settled  upon  payment  of  the  sum  of 
$345.70,  of  which  sum  $800  represents  tlie  duty  on  the  ap- 
praised value  of  the  jewelry  and  $45.70  the  costs  incurred. 
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The  sum  $345.70  was  paid  to  the  collector  of  customs,  who 
deposited  the  entire  amount  with  the  Assistant  Treasurer,  and 
the  same  has  been  covered  in  the  Treasury  to  the  credit  of 
customs  fines,  without  first  paying  the  expense  covered  by  the 
voucher  herewith. 

'*  I  will  thank  you  for  a  decision  as  to  the  appropriation 
from  which  this  claim  for  $45.70  may  be  paid." 

The  letter  of  the  collector  of  customs  referred  to,  dated 
February  8,  1910,  is  as  follows: 

"Again  referring  to  the  alleged  smuggling  of  certain  dia- 
mond jewelry  having  been  seized  by  Special  Employee  A.  W. 
Smith  on  January  25, 1909,  and  later  released  (under  author- 
ity of  department  letter  E.K.D.-^2923-B  of  October  8, 1909) 
upon  payment  of  the  sum  of  $345.70,  of  which  sum  $300  rep- 
resents the  duty  on  the  appraised  value  of  the  jewelry  and 
$45.70  the  costs  incurred  in  the  action  which  was  brought  in 
the  matter,  I  have  to  state  that,  governed  by  Treasury  De- 
cision 10690,  I  deposited  the  entire  amount  received  in  com- 
promise of  said  case  ($345.70)  to  the  credit  of  the  Secretary 
of  the  Treasury  in  his  '  Special  deposit  account  No.  5.' 

"  Under  date  of  October  12, 1909,  department  letter  E.B.D., 
advised  me  that  the  deposit  should  have  been  made  to  the 
credit  of  the  Treasurer  of  the  United  States,  in  my  name,  on 
account  of  the  customs  fines,  and  stated  that  the  Secretary's 
check  had  been  forwarded  to  the  bank  with  instructions  to 
issue  a  certificate  in  my  name  on  account  of  customs  fines. 
The  certificate  was  issued  by  the  local  depository  October  18, 
1909.  and  is  numbered  584. 

"  I  am  this  day  in  receipt  of  a  letter  from  the  United 
States  marshal  for  this  district,  inclosing  a  bill  by  the  Daily 
Journal  Company  for  publishing  marshal's  notice  of  seizure, 
$32.50;  and  a  bill  for  marshal's  fee,  $2;  there  is  also  court 
costs  amounting  to  $11.20;  total,  $45.70. 

"  I  respectfully  request  that  authority  be  granted  to  me 
to  pay  these  bills." 

The  act  of  June  22,  1874  (18  Stat.,  18G),  provides: 

"  Sec.  2.  That  all  provisions  of  law  under  which  moieties 
of  any  fines,  penalties,  or  forfeitures,  under  the  customs- 
revenue  laws,  or  any  share  therein,  or  commission  thereon, 
are  paid  to  informers,  or  ofiicers  of  customs,  or  other  officers 
of  the  United  States,  are  hereby  repealed;  and  from  and 
after  the  date  of  the  passage  of  this  act  the  proceeds  of  nil 
such  fines,  penalties,  and  torfeitures  shall  be  paid  into  the 
Treasury  of  the  United  States." 

***** 

"  Sec.  4.  That  whenever  any  officer  of  the  customs  or  other 
person  shall  detect  and  seize  goods,  wares,  or  merchandise. 
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in  the  act  of  being  smuggled,  or  which  have  been  smuggled, 
he  shall  be  entitfed  to  such  compensaticm  therefor  as  the 
Secretary  of  the  Treasury  shall  award,  not  exceediiu^  in 
amount  one-half  of  the  net  proceeds,  if  any,  resulting  nrcxn 
such  seizure,  after  deducting  all  duties,  costs,  and  charges 
connected  therewith," 

Section  3090  of  the  Revised  Statutes  provides  that: 

"  From  the  proceeds  of  fines,  penalties,  and  forfeitures 
incurred  under  the  provisions  of  the  laws  relating  to  the 
customs,  there  shall  be  deducted  such  charges  and  expenses 
as  are  by  law  in  each  case  authorized  to  be  deducted; 
*  *  *  and  the  residue  of  the  proceeds  shall  be  paid  into 
the  Treasury  of  the  United  States,  and  distributed,  under 
the  direction  of  the  Secretary,  in  the  manner  following, 
to  wit:"    ♦    ♦    ♦ 

Section  3689  of  the  Revised  Statutes  makes  a  permanent 
anni^l  appropriation  of  such  sum  as  may  be  necessary,  as 
follows : 

"  Refunding  moneys  erroneouslv  received  and  covered : 
"  To  ref  undmoneys  received  and  covered  into  the  Treasury 

before  the  payment  of  legal  and  just  charges  against  the 

same." 

Section  3087  of  the  Revised  Statutes  provides  that — 

"  The  collector  within  whose  district  any  seizure  shall  be 
made  or  forfeiture  incurred  for  any  violation  of  the  duty 
laws  is  hereby  enjoined  to  cause  suits  for  the  same  to  be 
commenced  without  delay,  and  prosecuted  to  effect;  and  is, 
moreover,  authorized  to  receive  from  the  court  within  which 
such  trial  is  had,  or  from  the  proper  officer  thereof,  the  sum 
recovered,  after  deducting  all  proper  charges  to  be  allowed 
by  the  court;  and  on  receipt  thereof  he  shall  pay  and  dis- 
tribute the  same  without  delay,  according  to  law. 

The  sum  recovered  in  this  case  is  to  be  treated  as  a  fine. 
(26  Op.  Att.  Gen.,  583,  588.)  Since  the  passage  of  the  act 
of  June  22,  1874,  the  proceeds  of  all  fines  must  be  paid  into 
the  Treasury  of  the  United  States,  and  the  collector  would 
have  no  right  to  distribute  the  same  as  is  provided  in  sec- 
tion 3087  of  the  Revised  Statutes.  All  proper  charges  and 
expenses,  however,  under  sections  3087  and  3090  of  the 
Revised  Statutes,  should  be  deducted  before  payment  into 
the  Treasury. 

The  amount  of  the  vouchers  presented  constitute  proper 
charges  against  the  fund  which  should  have  been  paid  out 
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of  it  before  it  was  covered  into  the  Treasury.     (15  Comp. 
Dec.,  82.) 

*The  amount  therefore  having  been  erroneously  covered 
into  the  Treasury  before  the  payment  of  these  expenses,  they 
can  be  refunded  under  the  provisions  of  section  3689  of  the 
Revised  Statutes. 


DEBUCTIOV  07  PAT  FOB  BATS  OF  ABSEVCE. 

When  an  employee,  in  a  thirty-one-day  month,  has  been  engaged  In 
three  different  services  during  the  entire  month  and  has  had 
three  paymasters  by  whom  he  was  paid  in  all  for  thirty  days, 
the  fact  that  he  was  granted  leave  of  absence  for  one  year  with- 
out pay  in  order  that  he  might  enter  upon  the  third  service  does 
not  warrant  deduction  of  pay  for  days  of  absence. 

Seeisimi  by  Coaiptrolter  Tiatewell,  April  IS,  1910. 

Lieut.  R..  C.  Moore,  Corps  of  Engineers,  U.  S.  Army, 
disbursing  agent,  appealed  March  29,  1910,  from  the  action 
of  the  Auditor  for  the  War  Department  in  settlement  No. 
11542,  dated  March  10,  1910,  wherein  was  disallowed  an 
item  of  $5  from  voucher  No.  20  in  his  account  for  August, 
1909,  as  follows: 

^^Item  i. — Frank  D.  Fletcher,  clerk  from  August  2  to  6, 
five  days,  at  $1,800  per  annum. 

"The  voucher  states  that  this  employee  was  on  leave  of 
absence  without  pay  from  August  7.  August  being  a  thirty- 
one-day  month,  pay  for  number  of  days  employee  was  ab- 
sent should  have  been  deducted.  See  decision  of  the  Comp- 
troller of  the  Treasury  dated  September  10, 190G  (13  Comp. 
Dec,  205)." 

The  records  show  that  Mr.  Fletcher  was  employed  in  the 
office  of  the  Chief  of  Engineers  and  paid  for  one  day's  serv- 
ice, August  1,  1909,  at  $1,600  per  annum;  on  duty  with  the 
Board  of  Engineers  from  August  1  to  6,  inclusive,  and  paid 
from  August  2  to  6  at  $1,800  per  annum,  five  days,  $25.  On 
August  7, 1909,  he  was  granted  leave  of  absence  for  one  year 
without  pay  by  the  Secretary  of  War  for  the  pu^po^5e  of 
permitting  him  to  accept  an  appointment  as  clerk  to  the 
Committee  on  Rivers  and  Harbors,  House  of  Representatives, 
where  he  was  paid  for  twenty- four  days'  service,  from  Au- 
gust 7  to  August  31,  at  $:2,000  per  annum. 
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It  thus  appears  that  Mr.  Fletcher  had  three  paymasters 
during  the  month  of  August,  1909.  By  the  first  he  was  paid 
one  day  s  pay,  by  the  second  five  days',  and  by  the  third 
twenty-four  days',  or,  in  all,  thirty  days'. 

I  think  the  act  of  June  30, 1906  (34  Stat,  763),  regulating 
the  compensation  of  persons  in  the  employ  of  the  Govern- 
ment contemplates,  where  a  person  is  continuously  rendering 
service  in  a  month  having  thirty-one  days,  that  he  should 
receive  for  thirty  days  the  compensation  which  is  provided 
by  law  for  such  service.  It  appearing  from  the  evidence  in 
this  case  that  Mr.  Fletcher  was  under  pay  in  some  branch 
of  the  service  for  the  entire  month  without  a  break,  and  was 
in  the  performance  of  duty,  accordingly  I  am  of  the  opinion 
that  the  disbursing  officer  is  entitled  to  receive  credit  for  the 
amount  disallowed  ($5),  and  the  same  is  now  allowed. 

Moreover,  the  facts  show  in  this  case  that  the  clerk  in 
question  was  only  retained  in  the  service  of  the  War  Depart- 
ment in  a  technical  manner  for  the  sole  purpose  of  retaining 
his  civil-service  status.  For  all  practical  purposes  he  was 
no  longer  a  clerk  in  said  department  after  August  6,  and 
hence  for  pay  purposes  ceased  to  be  a  clerk  therein  on  said 
6th  day  of  August  and  was  not  absent  from  said  service  in 
an  unauthorized  way  on  the  31st  day  of  said  month  within 
the  meaning  of  the  law. 


LEAVE  OF  ABBEVCE  PAT  OF  E1CPL0YEE8  OF  THE  ISTHXZAV 
CANAL  COlOaSSION  WHO  RESIGN  WHILE  ON  LEATS  AND  ABE 
SXrESEQUENTLY  BEAPPOINTEI). 

Employees  of  the  Isthmian  Canal  Commission  whose  appointments 
contain  no  special  provision  for  leave  of  absence  with  pay  and 
who  resign  while  on  leave  and  are  subsequently  reappointed  are 
not  entitled  to  pay  and  commutation  of  quarters  during  their 
periods  of  leave. 

Decision  by  Comptroller  Traoewell,  April  16»  1910. 

The  Auditor  for  the  War  Department  by  settlement  No. 
452,  dated  June  3,  1909,  allowed  Herman  A.  Gudger  $205 
as  salary  and  $30.76  as  commutation  of  quarters  at  15  per 
cent  of  said  salary  while  on  vacation  leave  from  March  15 
to  April  25,  1905,  inclusive,  as  an  employee  of  the  Isthmian 
Canal  Commission.    The  Auditor  had  previously  suspended 
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said  sums  in  the  accounts  of  Edward  J.  Williams,  disbursing 
officer  of  the  commission,  for  the  reason  that  at  the  time  said 
leave  was  granted  under  the  regulations  of  the  commission 
an  employee  of  said  commission  in  order  to  be  entitled  to 
receive  vacation  leave  pay  was  required  to  return  to  the 
Isthmus  and  resume  his  duties. 

Tlie  facts  in  the  case  are  as  follows : 

Claimant  was  appointed  July  5,  lOO*,  deputy  collector  of 
customs  at  a  salary  of  $1,800  per  annum  by  the  following 
letter  of  appointment  by  the  governor  of  the  Canal  Zone, 
who  was  also  the  chairman  of  the  commission: 

"  You  are  hereby  appointed  deputy  collector  of  customs  for 
the  port  of  Ancon  at  a  salary  of  $150  per  month  gold,  to 
take  effect  and  date  from  July  5,  1904. 

"  You  will  immediately  report  to  Pajmaaster  E.  C.  Tobey, 
XT.  S.  Navv,  collector  of  customs  of  the  Canal  Zone,  to  whom 
you  will  be  subordinate,  and  will,  in  all  things  connected 
with  the  position  to  which  you  are  hereby  appointed,  be 
obedient  to  instructions  and  orders  emanating  irom  him  as 
collector  of  customs. 

"You  will  also  furnish  the  collector  of  customs  with  a 
certificate  stating  that  you  renounce  and  forfeit  all  claim  to 
pay,  from  and  after  the  4th  day  of  July,  1904,  on  account 
of  the  office  of  clerk  in  the  consulate-general  of  the  United 
States  in  the  city  of  Panama,  held  oy  you  prior  to  this 
appointment.'' 

September  2,  1904,  claimant  was  given  a  new  appoint- 
ment, as  follows: 

"  You  are  hereby  appointed  a  deputy  collector  of  revenues 
in  the  Isthmian  Canal  Zone  at  a  salary  of  $1,500  per  annum, 
commencing  to-day." 

January  26,  1905,  his  salary  was  temporarily  increased  to 
$1,800,  and  while  drawing  this  salary  he  applied  for  and 
was  granted  (March  3,  1905)  leave  of  absence  from  March 
15  to  April  25,  1905,  inclusive.  Nothing  was  said  in  the 
application  nor  in  the  approval  thereof  as  to  pay  during 
said  leave. 

April  4,  1905,  while  on  said  leave  of  absence,  being  at  the 
time  at  Dallas,  Tez.,  claimant  resigned  his  position  imder 
the  commission,  stating — 

"My  resignation  is  only  caused  by  the  necessity  of  my 

gersonal  attention  to  my  business  interests  in  the  United 
tates." 
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Claimant's  separation  from  the  service  of  the  commission 
was  complete  and  no  payment  was  then  made  of  leave  salary 
or  commutation  of  quarters  for  the  period  of  leave. 

In  December,  1905,  however,  claimant  having  reentered  the 
service  of  the  commission  under  a  new  appointment  dated 
September  7,  1905,  was  paid  $235.75  leave  salary  and  com- 
mutation of  quarters  for  the  period  of  leave  taken  (frcMU 
March  15  to  April  26,  1905),  by  voucher  5167  in  the  Decem- 
ber, 1905,  accounts  of  Edward  J.  Williams,  disbursing  officer 
of  the  commission. 

The  Auditor  for  the  War  Department  having  suspended 
the  payment  in  the  disbursing  (^Seer's  accounts,  claimant 
refunded  the  amount  paid  him  and  the.  disbursing  officer 
deposited  the  same  to  the  credit  of  the  United  States  and 
the  amount  was  taken  up  in  his  accounts  for  November,  1908. 

In  April,  1909,  claimant  filed  his  claim  for  this  amount 
($235.75)  with  the  Auditor  for  the  War  Department  and  the 
same  was  allowed,  the  reason  for  the  allowance  not  being 
stated  in  the  settlement  papers. 

In  reply  to  my  letter  of  the  9th  instant  asking  the  Audi- 
tor for  an  expression  of  his  views  in  connection  with  said 
allowance,  the  Auditor  says  that,  in  view  of  the  commis- 
sion's statement  that  the  increase  in  Mr.  Oudger's  salary 
was  not  a  new  appointment  requiring  a  new  oath,  the  claim 
was  considered  as  brought  within  the  Balch  decision  (33 
MS.  Comp.  Dec,  1647,  June  30,  1905)  rather  than  my  deci- 
sion in  the  Butler  case  (12  Comp.  Dec,  473). 

In  the  Balch  case,  while  there  was  no  change  of  Balch's 
status  in  that  his  compensation  was  neither  increased  nor 
decreased  during  his  service,  his  letter  of  appointment  con- 
tained the  following  special  provision  as  to  leave  of  absence: 

"  You  will  be  granted  (at  the  convenience  of  the  commis- 
sion) six  weeks'  leave  of  absence  on  full  pay  during  each 
year  of  service." 

Mr.  Gudger's  appointment  contained  no  such  provision, 
nor  any  other  provisions  as  to  leave  of  absence. 

The  regulations  governing  leaves  of  absence  of  employees 
of  the  commission  when  claimant's  leave  was  granted  and 
taken  were  set  forth  in  Circular  No.  8,  dated  November  3, 
1904,  of  the  commission,  as  follows: 
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"  When  a  leave  of  absence  with  pay  is  granted  an  employee 
the  salary  for  the  period  of  leave  shall  not  be  considerea  as 
due  and  payable  until  such  emplovee  has  returned  to  the 
Isthmus  and  resumed  his  duties.  //  such  employee  while  on 
leave  resigns^  he  shall  not  he  entitled  to  pay  during  the  veriod 
of  such  leave.  The  six  weeks'  leave  of  absence  witn  pay 
and  the  reduced  rate  for  transportation  to  and  from  Isew 
York  is  to  be  considered  as  granted  in  the  interest  of  the 
service  on  the  Isthmus,  and  not  in  the  nature  of  compensa- 
tion to  the  officers  and  employees." 

It  was  under  this  regulation  that  claimant  took  his  leave. 
He  did  not  return  to  the  Isthmus  and  resume  his  duties,  but 
resigned  while  on  said  leave. 

Claimant  states  that  the  commission^  on  May  20,  1904, 
adopted  the  following  resolution  respecting  leaves  of  ab- 
sence: 

"  The  committee  also  recommended  that  salaried  employees 
be  CTanted  six  weeks'  leave  of  absence  annually  on  full  pay, 
and  that  they  receive  medical  attendance  and  care  when  sick 
without  charge.  These  recommendations  were,  on  motion 
of  Mr.  Burr,  adopted." 

Claimant  contends  that  this  resolution  became  a  part  of  his 
contract  of  employment,  and  that,  since  return  to  the  Isth- 
mus was  not  therein  mentioned,  he  was  taking  his  leave  (in 
March  and  April,  1905)  under  this  resolution  and  not  under 
the  specific  regulations  of  Novanber  8, 1904  (Circular  No.  3, 
above  quoted). 

Claimant  admits  that  the  appointments  of  July  5  and  Sep- 
tember 2^  1904y  quoted  supra^  contained  no  reference  what- 
ever to  leave  of  absence.  In  other  words,  he  had  no  special 
contract  with  the  commission  respecting  leave  of  absence; 
and  leave,  if  granted  prior  to  November  3,  1904,  might  have 
been  subject  to  the  resolution  of  May  20, 1904.  When,  how- 
ever, his  leave  was  granted  (in  March,  1905)  the  commis- 
sion had  attached  certain  conditions  thereto  by  Circular  No. 
8  of  November  3,  1904,  and,  in  the  absence  of  a  special  con- 
tract of  employment  otherwise  providing,  he  was  subject 
to  those  conditions.  One  of  the  conditions  was  that  requir- 
ing return  to  duty  on  the  Isthmus  as  a  condition  precedent 
to  the  receipt  of  vacation  leave  pay. 

Said  Circular  No.  3  expressly  stated  that  an  employee 
resigning  while  on  leave  of  absence  would  not  be  entitled 
52888'— VOL  16—10 42 
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to  pay  while  on  said  leave.  Claimant,  as  before  stated,  did 
not  resume  his  duties  on  the  Isthmus  at  the  expiration  of  his 
leave  of  absence,  but  separated  himself,  from  the  service  by 
resignation  for  his  jwn  convenience.  He  consequently  had 
no  legal  claim  for  the  pay  in  question.  It  would  appear 
that  the  suggestion  that  he  be  paid  same  (in  December, 
1905)  came  as  an  afterthought.  He  did  not  ask,  so  far  as 
the  record  shows,  for  such  pay  when  he  went  on  leave,  nor 
even  when  he  resigned. 

Settlement  No.  452  is  now  revised  on  my  own  motion  and 
in  the  interests  of  the  Government;  and  the  amount  ($235.75) 
therein  allowed  is  now  disallowed,  and  a  certificate  of  differ- 
ences will  issue.  The  Auditor  will  make  a  new  settlement 
in  accordance  with  this  decision  and  give  the  commission  due 
notice  thereof. 


EXPENSES  OF  PBEPAEATION  OF  TEANSCEIPTS  IH  CASES  AP- 
PEALED FROX  THE  UFITED  STATES  COUBT  FOB  CHINA. 

Fees  taxed  and  collected  in  the  United  States  court  for  China  must 
be  covered  into  the  Treasury  of  the  United  States  as  provided 
by  the  act  of  June  30,  1906  (34  Stat,  814),  without  any  deduc- 
tion or  diminution  whatever. 

Services  of  assistants  in  the  clerk*s  office  of  the  United  States  court 
for  China,  engaged  in  preparing  transcripts  in  cases  appealed 
from  said  court,  can  not  be  paid  for  from  the  fees  taxed  and 
collected  In  said  court,  but  the  actual  and  necessary  expenses  of 
preparing  such  transcripts,  when  authorized  and  approved  by 
the  court,  are  payable  from  the  appropriation  "  Salaries  and 
expenses,  United  States  court  for  China,"  as  provided  in  the 
act  of  March  2,  1909  (35  Stat,  679). 

ComptroUer  Traoewell  to  the  Secretary  of  State,  April  20,  1910. 

I  am  in  receipt  of  your  letter  of  the  7th  instant,  as  fol- 
lows: 

"  In  the  preparation  of  cases  for  appeal  from  the  United 
States  court  for  China  to  the  United  States  circuit  court 
(of  appeals)  for. the  ninth  circuit  the  clerk  of  the  court, 
in  all  cases,  both  civil  and  criminal,  which  are  so  appealed, 
transcribes  a  copy  of  the  record  of  the  case,  which  includes 
copies  of  all  pleadings,  the  clerk's  minutes,  the  transcribed 
testimony  (including  exhibits),  the  bill  of  exceptions,  all 
court  orders,  and  the  court's  judgment,  which  is  usually  in 
the  form  of  an  opinion. 
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"  For  this  transcription  the  clerk  charges  the  appellant, 
as  part  of  the  costs  on  appeal,  the  prescribed  fees  ($0.10  per 
folio),  which  fees,  however,  under  section  9  of  the  act  of 
June  30,  1906,  which  provides  in  part  that  '  all  fees  taxed 
and  received  shall  be  paid  into  the  Treasury  of  the  United 
States,'  are  paid  into  the  United  States  Treasury  direct. 
The  work  of  preparing  the  transcript  is  actually  done  by  the 
employees  of  the  clerk's  office,  supplemented  from  time  to 
time  by  extra  clerical  assistants,  who  are  paid  by  the  clerk 
of  the  court,  who  is  also  disbursing  officer,  out  of  the  ap- 
propriation for  general  expenses  of  the  court,  while  the 
xees  prescribed  and  paid  as  part  of  the  costs  by  the  appellant 
are  covered  directly  into  the  United  States  Treasury  without 
any  benefit  to  the  court. 

'The  department  requests  your  opinion  as  to  whether, 
in  view  of  section  9  of  the  act  of  June  30,  1906,  supra^  it 
would  be  possible  for  the  United  States  court  for  China  to 
pay  for  the  cost  of  the  transcript  directly  out  of  the  fees 
deposited  for  that  purpose,  which  is,  it  is  believed,  the  prac- 
tice followed  in  the  federal  courts  in  this  country,  or,  if  this 
be  deemed  prohibited  hj  reason  of  the  act  m  question, 
whether  there  is  any  objection  to  the  course  now  pursued 
by  the  court,  i.  e.,  the  payment  of  such  costs  out  of  the  appro- 
priation for  the  general  expenses  of  the  United  States  court 
for  China." 

The  act  of  June  30,  1906  (34  Stat.,  814),  which  is  an  act 
entitled  "An  act  creating  a  United  States  court  for  China 
and  prescribing  the  jurisdiction  thereof,"  provides  that  ap- 
peals shall  lie  from  all  final  judgments  or  decrees  of  said 
court  to  the  United  States  circuit  court  of  appeals  of  the 
ninth  judicial  circuit.  The  act  also  provides  (sec.  6)  for  the 
appointment  of  "  a  district  attorney,  a  marshal,  and  a  clerk 
of  said  court,"  and  further  expressly  provides  (sec.  9)  as 
follows: 

"  The  tariff  of  fees  of  said  officers  of  the  court  shall  be  the 
same  as  the  tariff  already  fixed  for  the  consular  courts  in 
China,  subject  to  amendment  from  time  to  time  by  order  of 
the  President,  and  all  fees  taxed  and  received  shall  be  paid 
into  the  Treasury  of  the  United  States." 

The  tariff  of  fees  referred  to  in  the  above  act  as  being 
"  already  fixed  for  the  consular  courts  in  China  "  is  such 
tariff  of  fees  as  was  authorized  by  section  5  of  the  act  of 
June  22,  1860  (12  Stat.,  75),  which  latter  act  provided  for 
carrying  into  effect  certain  treaties  between  the  United  States 
and  China  and  between  the  United  States  and  certain  other 
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countries.  This  act  gave  limited  judicial  powers  to  minis- 
ters and  consuls  in  those  countries  and  required  the  minister 
"to  establish  a  tariff  of  fees  for  judicial  services,"  which 
should  be  paid  '^by  such  parties,  and  to  such  persons,'^  as 
the  minister  should  direct,  and  that  the  proceeds  should,  as 
far  as  necessary,  be  applied  to  defray  the  expenses  "  incident 
to  the  execution  of  this  act."  (See  sec.  17  of  said  act,  the  sub- 
stance of  which  is  incorporated  in  sec.  4120,  Rev.  StaL) 
Section  17  of  the  act  of  June  22,  1860,  supra^  also  provided 
that  regular  accounts,  both  of  receipts  and  expenditures, 
should  be  kept  "  by  the  said  minister  and  consuls  and  trans* 
mitted  annually  to  the  Secretary  of  State." 

The  tariff  of  fees  in  force  in  the  consular  courts  of  the 
United  States  in  China  at  the  time  the  '^  United  States  court 
for  China  "  was  created,  June  30,  1906,  is  understood  to  be 
the  tariff  fixed  and  promulgated  by  Minister  Charles  Denby 
on  March  15,  1889,  and  it  thus  became  the  tariff  of  fees  for 
the  "  United  States  court  for  China  "  upon  the  approval  of 
the  act  of  June  30,  supra^  as  provided  in  said  act  This 
tariff  of  fees  fixed  as  indicated,  or  as  amended  subsequently 
in  the  manner  prescribed  by  law,  is  the  oflScial  fee  bill  of 
the  ofiicers  of  the  United  States  court  for  China,  and  I  am 
of  opinion  that  all  such  fees  taxed  and  received  should  be 
paid  into  the  Treasury  of  the  United  States,  as  expressly 
provided  by  the  act  of  June  30, 1906,  supra^  without  any  de- 
duction or  diminution  whatever.  In  other  words,  I  do  not 
think  that  these  fees  earned,  taxed,  and  collected  in  the 
United  States  court  for  China  can  be  legally  used  to  pay  any 
expenses  arising  in  the  clerk's  office,  or  otherwise,  by  reason 
of  the  necessity  to  make  transcripts  in  appeal  cases  or  to 
meet  any  other  expenses  of  the  clerk  or  of  the  court  These 
fees  when  taxed  and  collected  in  said  court  belong  entirely 
to  the  United  States,  and  it  is  the  duty  of  the  officer  receiv- 
ing such  fees  to  deposit  same  into  the  Treasury  of  the  United 
States  and  to  render  full  and  complete  returns  thereof. 

Whatever  right  the  old  consular  court  may  have  had  under 
section  4120,  Revised  Statutes,  to  apply  these  fees  to  defray 
the  expenses  of  that  court,  was  not  extended  to  the  newly 
established  "  United  States  court  for  China,"  Congress  hav- 
ing made  a  different  arrangement  to  meet  the  expenses  of 
this  new  court    This  is  shown  by  the  fact  that  Congress  has 
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annually  since  the  creation  of  this  court  appropriated  funds 
to  defray  the  expenses  of  said  court,  as  well  as  specifically 
providing  in  the  same  appropriation  act  for  the  salaries  of 
the  clerk  of  the  court,  the  marshal,  and  the  other  court  offi- 
cials. The  appropriation  for  "  Salaries  and  expenses,  United 
States  court  for  China  "  for  the  current  fiscal  year  amounts 
to  $29,200,  and  includes  an  item  of  $7,000  in  general  terms 
"for  court  expenses."  This  item  is  applicable  to  pay  for 
services  of  deputy  marshals  and  deputy  clerks  at  Canton 
and  Tientsin,  when  the  court  is  held  at  those  places,  and  for 
other  expenses  mentioned  in  the  appropriation  act.  See  act 
of  March  2, 1909  (35  Stat.,  679).  While  the  act  does  not  in 
specific  terms  Appropriate  for  clerical  assistance  in  the  office 
of  the  clerk  of  the  court  at  Shanghai,  still  I  think  it  is  reason- 
ably clear  that  if  such  assistance  is  rendered  actually  neces- 
sary to  a  proper  transaction  of  the  business  of  the  court,  such 
as  the  preparation  of  transcripts  in  appeal  cases,  the  actual 
and  necessary  expense  incurred  for  that  purpose  would,  if 
authorized  and  approved  by  the  court,  be  a  proper  court  ex- 
pense, and  therefore  a  legal  charge  against  the  item  of  $7,000 
available  "  for  court  expenses,"  the  intention  of  Congress 
being  manifest  that  all  necessary  and  proper  court  expenses 
not  otherwise  specifically  appropriated  for  should  be  covered 
by  the  said  item  of  $7,000. 

In  conclusion,  therefore,  I  have  the  honor  to  advise  you 
that  the  fees  deposited  with  the  clerk  of  the  United  States 
court  for  China,  in  payment  of  services  rendered  individuals 
in  making  transcripts  in  cases  appealed,  are  not  available 
under  the  law  for  the  purpose  of  paying  assistants  in  the 
clerk's  office  engaged  in  the  work  of  preparing  said  tran- 
scripts, and  that  all  such  fees  taxed  and  received  should  be 
paid  into  the  Treasury  of  the  United  States  as  required  by 
section  9  of  the  act  of  June  80, 1906,  mpra^  but  that  the  neces- 
sary and  actual  expense  properly  arising  in  connection  with 
making  such  transcripts,  when  authorized  and  approved  by 
the  court,  as  above  indicated,  is  properly  payable  out  of  the 
appropriation  **  Salaries  and  expenses,  United  States  court 
for  China  "  under  the  item  entitled  "  for  court  expenses." 
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AND  PAT. 

In  the  absence  of  specific  law  for  the  advancement  of  a  paymaster  of 
the  Navy  from  one  rank  to  another  within  the  grade  of  paymaster 
such  advancement  Is,  primarily,  within  the  discretion  of  the  Exec- 
utive, limited  by  the  rule  of  seniority  (sec.  1480,  R.  S.)*  and  sub- 
ject to  the  consent  of  the  Senate  (sec.  1506,  amended). 

This  discretion  has  been  exercised  under  a  rule  of  many  yc^rs  prac- 
tice of  determining  the  date  when  such  officer  attains  a  higher 
rank  by  the  laws  providing  for  precedence  of  officers  of  the  line 
and  stafT  corps. 

When  the  date  for  advancement  of  a  paymaster  with  the  rank  of 
lieutenant  to  the  rank  of  lieutenant-commander  has  been  deter- 
mined by  the  rule  aforesaid  and  his  advancement  to  that  rank  on 
the  date  ascertained  has  been  consented  to  by  the  Senate,  he  be- 
comes entitled  to  the  pay  and  emoluments  of  the  higher  rank  from 
the  date  he  so  took  rank. 

Beoision  by  Assistant  Comptroller  Xltohell,  April  22,  1910. 

The  Secretary  of  the  Navy  appealed  March  17, 1910,  from 
the  action  of  the  Auditor  for  the  Navy  Department  in  disal* 
lowing  in  settlement  No.  2050,  dated  February  24,  1910,  the 
claim  of  W.  B.  Izard,  paymaster,  U.  S.  Navy,  for  difference 
in  pay  and  allowances  of  a  lieutenant-c(Hnmander  and  those 
of  a  lieutenant  from  July  1  to  July  10,  1908,  and  charging 
him  the  differences  in  pay  and  allowances  between  the  same 
ranks,  which  he  had  received,  from  July  11, 1908,  to  June  15, 
1909,  both  dates  inclusive,  amounting  to  $848.32. 

In  his  letter  to  the  Auditor,  dated  May  20, 1909,  presenting 
the  claim  Paymaster  Izard  states : 

"  I  respectfully  submit  a  claim  for  the  difference  in  pay 
and  allowances  between  a  paymaster  in  the  Navy  with  the 
rank  of  lieutenant  after  fifteen  years  service  and  a  paymaster 
with  the  rank  of  lieutenant-commander,  for  ten  days,  from 
July  1  until  July  10, 1908. 

"A  letter  from  the  Navy  Department  dated  August  20, 
1908,  a  copy  of  which  is  inclosed,  informed  me  that  I  would 
be  regarded  as  holding  the  rank  of  lieutenant-commander 
from  the  11th  day  of  Jiily,  1908,  whereas  the  Navy  Register 
of  January  1,  1909,  gives  the. date  of  commission  as  lieuten- 
ant-commander of  the  officer  in  the  line  whose  order  of  pre- 
cedence is  next  above  me,  as  July  1, 1908,    *    *    *." 
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The  letter  of  the  department  referred  to,  of  August  20, 

1908,  is  as  follows : 

"  Navy  Department, 

"  Washington^  August  20^  1908. 
"  Sir  :  Having  attained  the  rank  of  lieutenant-commander 
since  the  date  oi  your  commission  as  a  paymaster  in  the  Navy 
with  the  rank  of  lieutenant,  you  will  be  regarded  and  recog- 
nized as  holding  the  rank  of  lieutenant-commander  from  the 
11th  day  of  July,  1908. 

"  Upon  the  assembling  of  the  Senate  in  December  next 
your  nomination  will  be  submitted  to  the  President  for 
transmittal  to  the  Senate,  and,  upon  being  confirmed,  a  new 
commission  will  be  issued  to  you. 

"In  the  meantime  you  will  be  regarded  as  a  paymaster 
in  the  Navy,  holding  the  rank  of  lieutenant-commander  from 
the  11th  day  of  July,  1908. 
"  Very  respectfully, 

"  Truman  H.  Newberry, 

^Acting  Secretary. 
"Paymaster  Walter  B.  Izard,  U.  S.  Navy, 

"  Charge^  Navy  Pay  Oifice^  Manila^  P.  /." 

By  letter  dated  February  15,  1910,. the  Auditor  was  in- 
formed by  the  Bureau  of  Navigation  as  follows: 

"  In  reply  to  your  letter  of  the  12th  instant,  No.  2050  R.S.J., 
you  are  advised  that  under  date  of  August  20,  1908,  the 
department  addressed  a  letter  to  Paymaster  Walter  B. 
Izard,  U.  S.  Navy,  advising  him  that  he  attained  the  rank 
of  lieutenant-commander  on  July  11^  1908,    On  March  25, 

1909,  he  was  confirmed  by  the  Senate  to  be  a  paymaster  with 
rank  of  lieutenant-commander  from  July  i,  1908^  but  no 
commission  was  issued  on  this  confirmation,  as  the  date  was 
ascertained  to  be  incorrect.  On  June  16,  1909,  he  was  con- 
firmed by  the  Senate  to  be  a  paymaster  with  rank  of  lieu- 
tenant-commander from  July  19^  1908,  and  his  regular  com- 
mission as  such  was  issued,  being  executed  by  the  President 
on  June  29,  1909.  The  change  of  date  of  attaining  rank  of 
lieutenant-commander,  in  the  case  of  this  officer,  as  noted 
above,  was  occasioned  by  change  in  the  dates  of  promotion 
of  certain  line  officers.    *     *     *." 

It  thus  appears  that  three  different  dates  were  specified  as 
the  time  of  his  attaining  the  higher  rank,  viz,  July  1,  1908, 
July  11,  1908,  and  July  19,  1908,  the  first  and  last  dates  in 
nominations  to  the  Senate  and  the  second  in  the  notice  to 
him  of  August  20th,  supra.  He  paid  himself  the  pay  of 
the  higher  rank  from  July  11,  1908. 
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The  Auditor  by  his  settlement  appealed  from  allowed  the 
higher  pay  only  from  June  16,  1909,  the  date  of  his  con- 
firmation by  the  Senate  for  the  reason  that  he  was  not  ap- 
pointed to  fill  a  vacancy. 

The  sections  of  the  Revised  Statutes  establishing  the 
offices  and  grades  and  providing  relative  rank  for  officers  of 
the  Pay  Corps  of  the  Navy  are  the  following: 

"  Sec.  1376.  The  active  list  of  the  Pay  Clorps  of  the  Navy 
shall  consist  of  thirteen  pay  .  directors,  thirteen  pay  in- 
spectors, fifty  paymasters,  tnirty  passed  assistant  paymasters, 
and  twenty  assistant  paymasters." 

The  numbers  in  the  several  grades  have  been  increased 
by  subsequent  acts. 

^^  Sec.  1378.  All  appointments  in  the  Pay  O^ps  dull  be 
made  by  the  President  by  and  with  the  advice  and  consent 
of  the  Senate." 

^'  Sec.  1380.  Passed  assistant  paymasters  shall  be  regularly 
promoted  and  commissioned  from  assistant  paymasters,  and 
paymasters  from  passed  assistant  paymasters;  subject  to 
such  examinations  as  may  be  prescribed  by  the  Secretary  of 
the  Navy." 

"  Sec.  1475.  Officers  of  the  Pav  Corps  on  the  active  list  of 
the  Navy  shall  have  relative  rank  as  follows: 

"  Pay  directors,  the  relative  rank  of  captain. 

^'  Pay  inspectors,  the  relative  ran^  of  commander. 

^^  Paymasters,  the  relative  rank  bf  lieutenant-commander 
or  lieutenant. 

^  Passed  assistant  paymasters,  the  relative  rank  of  lieu- 
tenant or  master  (lieutenant,  junior  grade). 

^Assistant  paymasters,  the  relative  ranK  of  master  (lieu- 
tenant, junior  grade)  or  ensign." 

Following  the  sections  giving  relative  rank  to  the  several 
staff  corps  is  section  1480,  as  amneded  (19  Stat,  344),  as 
follows : 

^'  Professors  of  mathematics  shall  have  relative  rank  as 
follows:  Three,  the  relative  ranjk  of  captain;  four,  that  of 
commander,  and  five,  that  of  lieutenant-conmiander  or  lieu- 
tenant. 

'^  The  grades  established  in  the  six  preceding  sections  for 
the  staff  corps  of  the  Navj[  shall  be  filled  by  appointment 
from  the  highest  members  in  each  corps,  according  to  sen- 
iority ;  and  new  commissions  shall  be  issued  to  the  officers  so 
appointed,  in  which  the  titles  and  grades  established  in  said 
sections  shall  be  inserted ;  and  no  existing  commission  shall 
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be  vacated  in  the  said  several  staff  corps,  except  by  the  issue 
of  the  new  commission  required  by  the  provisions  of  this 
section;  and  no  officer  shall  be  reduced  in  rank  or  lose 
seniority  in  his  own  corps  by  any  change  which  may  be 
required  under  the  provisions  of  the  said  six  preceding  sec- 
tions :  Provided^  That  the  issuing  of  a  new  appointment  and 
commission  to  any  officer  of  the  pay  corps  under  the  provi- 
sions of  this  section  shall  not  affect  or  annul  any  existing 
bond,  but  the  same  shall  remain  in  force  and  apply  to  such 
new  appointment  and  commission." 

The  effect  of  this  Section  is  to  require  promotions  to  be 
made  by  seniority  (17  Op.  Att.  Gen.,  48). 

It  is  provided  in  section  7  of  the  act  of  March  3, 1899  (30 
Stat.,  1006) : 

^^  That  all  sections  of  the  Revised  Statutes  which,  in  de- 
fining the  rank  of  officers  or  positions  in  the  Navy,  contain 
the  words  '  the  relative  rank  ^  are  hereby  amended  so  as  to 
read  '  the  rank  of,'  but  officers  whose  rauK  is  so  defined  shall 
not  be  entitled,  in  virtue  of  their  rank  to  command  in  the  line 
or  in  othec  staff  corps.  Neither  shall  this  act  be  construed 
as  changing  the  titles  of  officers  in  the  staff  corps  of  the 
Navy.    «    ^    ♦» 

Section  13  of  the  act  of  March  3,  1899  (80  Stat.,  1007), 
provides  pay  as  follows: 

"  *  *  *  Commissioned  officers  of  the  line  of  the  Navy 
and  of  the  Medical  and  Pay  Corps  shall  receive  the  same  pay 
and  allowances,  except  forage^  as  are  or  may  be  provided  by 
or  in  pursuance  of  law  for  officers  of  corresponding  rank  in 
the  Army:    ♦    ♦    ♦'» 

And  the  act  of  May  13, 1908  (35  Stat,  127) : 

"  Hereafter  all  commissioned  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  accord- 
ing to  rank  and  length  of  service,  and  the  annual  pay  of 
each  grade  shall  be  as  follows:  ♦  *  ♦  lieutenant-com- 
mander, three  thousand  dollars;  lieutenant,  two  thousand 
four  hundred  dollars;  *  *  ♦  There  shall  be  allowed  and 
paid  to  each  commissioned  officer  below  the  rank  of  rear- 
admiral  ten  per  centum  of  his  current  yearly  pay  for  each 
term  of  five  vears'  service  in  the  Army,  Navy,  and  Marine 
Corps," 

As  under  these  laws  pay  is  based  upon  rank,  the  control- 
ling question  in  this  case  is  as  to  what  date  the  appellant 
became  legally  entitled  to  the  rank  of  lieutenant-commander, 
whether  it  was  on  either  July  1, 11,  or  19, 1908  (which  dates 
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were  before  he  received  any  appointment  or  notification) ,  or 
June  16,  1909,  the  date  of  the  conjSrmation  by  the  Senate. 

It  was  said  by  the  Court  of  Claims  in  the  case  of  Howell  v. 
United  States  (25  Ct.  Cls.,  288)  : 

"An  officer  takes  rank  in  his  grade  from  the  time  when  the 
law  entitles  him  to  do  so,  and  not  necessarily  from  the  time 
he  is  actually  commissioned  when  the  dates  are  different." 

Section  1475  of  the  Revised  Statutes  does  not  fix  the  num- 
ber of  paymasters  in  either  of  the  ranks  which  that  statute 
provides  for  paymaster,  and  there  is  no  law  that  does.  In 
the  absence  of  such  specific  provisions  I  am  of  opinion  that 
the  distribution  of  paymasters  between  the  two  ranks  is,  pri- 
marily, within  the  discretion  of  the  Executive.  This  is  in 
accord  with  the  views  of  the  Attorney-General  expressed  in 
his  opinion  of  February  19,  1908  (26  Op.  Atty.  Gen.,  611). 
The  Executive  is,  however,  limited  and  controlled,  1,  by  the 
rule  of  seniority  established  by  section  1480,  Revised  Statutes, 
supra,  and  2,  by  the  action  of  the  Senate  as  proyded  by  the 
second  clause  of  section  1506,  Revised  Statutes,  which  was 
added  to  that  section  by  the  act  of  June  17,  1873  (20  Stat., 
144),  as  follows: 

"  and  the  rank  of  officers  shall  not  be  changed  except  in  ac- 
cordance with  the  provisions  of  existing  law,  and  by  and  with 
the  advice  and  consent  of  the  Senate.'' 

The  Executive  may  then  transfer  a  paymaster  to  the 
higher  rank,  but  such  action  is  subject  to  the  consent  of  the 
Senate. 

The  following  sections  of  the  Revised  Statutes  having  some 
bearing  upon  the  question  under  consideration  are  quoted : 

"  Sec.  1467.  Line  officers  shall  take  rank  in  each  grade  ac- 
cording to  the  dates  of  their  commissions." 

"  Sec.  1483.  Graduates  of  the  Xaval  Academy  shall  take 
rank  according  to  their  proficiency  as  shown  by  their  order 
of  merit  at  the  date  of  graduation." 

"  Sec.  1485.  The  officers  of  the  staff  corps  of  the  Navy  shall 
take  precedence  in  their  several  corps,  and  in  their  several 
grades,  and  with  officers  of  the  line  with  whom  they  hold 
relative  rank  according  to  length  of  service  in  the  Na^y." 

"  Sec.  1486  (as  amended  by  act  of  March  3, 1881 ;  21  Stat., 
510).  In  estimating  the  length  of  service  for  such  purpose 
the  several  officers  of  the  staff  corps  shall,  respectively,  take 
precedence  in  their  several  grades  and  with  those  officers  of 
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the  line  of  the  Navy  with  whom  they  hold  relative  rank  who 
have  been  in  the  naval  service  six  years  longer  than  such 
officers  of  said  staff  corps  have  been  in  said  service ;  and  offi- 
cers who  have  been  advanced  or  lost  numbers  on  the  Navy 
Registef'  shall  be  considered  as  having  gained  or  lost  length 
of  service  accordingly:  Provided^  That  nothing  in  this  sec- 
tion shall  be  so  construed  as  to  give  to  any  officer  of  the  staff 
corps  precedence  of  or  a  higher  relative  rank  than  that  of 
another  staff  officer  in  the  same  grade  and  corps  and  whose 
commission  in  such  grade  and  corps  antedates  that  of  such 
officer." 

Sections  1485  and  1486  provide  for  establishing  the  preced- 
ence  of  officers  of  the  staff  corps  between  officers  of  the  same 
corps,  officers  of  the  different  staff  corps,  and  officers  of  the 
same  rank  in  the  line  of  the  Navy.  The  precedence  is  based 
upon  the  rank  of  the  officer  and  length  of  service  with  the 
credit  of  six  years  authorized  by  section  1486. 

It  has  been  the  practice  of  the  department  of  many  years 
standing  to  use  these  statutes  to  fix  the  date  on  which  staff 
officers  shall  attain  a  higher  rank.  The  staff  officer  takes 
precedence  next  below  a  certain  line  officer  of  the  same 
credited  service.  This  line  officer  is  known  in  the  service 
as  the  staff  officer's  "  running  mate,"  and  by  the  practice 
referred  to,  when  the  "  running  mate  "  is  regularly  promoted 
or  fails  in  examination,  the  staff  officer  is  advanced  to  the 
higher  rank.  In  a  letter  to  the  Auditor  of  January  24, 
1910,  the  Bureau  of  Navigation  stated : 

"  *  *  *  It  has  been  the  custom  to  determine  the  date 
upon  which  an  assistant  paymaster  shall  be  given  the  rank 
of  lieutenant  (junior  grade)  by  advancing  him  to  that  rank 
when  the  line  officer  next  senior  to  him  in  the  order  of 
precedence,  which  is  published  annually  in  the  naval  re^ster, 
is  promoted  to  that  grade.  This  method  in  advancing  a 
staff  officer  from  one  rank  to  another  where  the  rank  of  his 
grade  is  not  definitely  fixed  by  statute  has  been  followed 
in  the  case  of  all  staff  officers.  The  bureau  does  not  believe 
that  there  is  any  statute  and  is  not  aware  of  any  regulation 
which  requires  that  this  be  done." 

The  Executive  having  the  discretion  as  to  the  change  of 
ranks  in  the  grade  of  paymaster,  he  may  of  course  act  di- 
rectly in  each  case  and  appoint  or  notify  the  officer  that  he 
is  appointed  or  advanced  on  the  date  of  the  notification  or 
on  a  date  subsequent  thereto.    He  may  also  make  regulations 
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providing  for  the  ascertainment  of  the  date  upon  which  the 
staff  officer  is  entitled  to  advancement.  He  has  not  made 
such  regulations,  but  by  a,  practice  which  is  said  to  have 
existed  for  sixty  years  has  established  a  rule  (above  ex- 
plained) by  which  to  determine  the  date  upon  which  the 
officer  shall  be  advanced.  I  am  of  opinion  that  such  long- 
continued  practice  may  be  held  to  have  established  a  rule 
and  to  be  equivalent  to  a  regulation. 

In  20  Op.  Atty.  Gen.,  358,  the  Solicitor-General,  in  con- 
struing the  statutes  relative  to  chief  engineers,  their  grades, 
and  promotions,  said : 

''  It  is  not  so  important  that  the  construction  of  a  statute 
as  doubtful  as  this  be  exactly  what  Congress  intended,  as 
that  a  construction,  acted  on  for  twenty  years,  ^ould  be 
upheld." 

I  am  of  opinion,  therefore,  that  when  the  date  for  the 
appellant's  advancement  to  the  rank  of  lieutenant-c(xn- 
mander  was  determined  by  the  aforesaid  rule,  and  his  ad- 
vancement to  that  rank  on  the  date  ascertained  was  consented 
to  by  the  Senate^  he  became  then  entitled  to  the  pay  and 
emoluments  from  the  date  he  so  took  rank. 

Owing  to  the  operation  of  the  laws  relating  to  the  pro- 
motions and  examinations  therefor,  it  is  in  some  cases,  as 
shown  in  this,  difficult  to  determine  until  after  the  lapse  of 
some  time  the  exact  date  for  the  advancement.  Owing  to 
these  conditions  mistakes  were  made  in  the  date  upon  which 
the  appellant  was  entitled  to  advancement,  but  it  was 
finally  determined  that  by  the  established  rule  he  was  en- 
titled to  the  higher  rank  from  July  19,  1908,  and  his  ad- 
vancement as  of  that  date  was  consented  to  by  the  Senate. 
I  am  of  opinion,  therefore,  that  he  became  entitled  to  the 
pay  and  allowances  of  a  lieutenant-cc»nmander  on  July  19, 
1908.  (See  United  States  v.  Vinton,  2  Sumner,  299;  United 
States  V.  Buchardy  125  U.  S.,  176,  and  also  25  Op.  Atty. 
Gen.,  299.) 

It  is  understood  that  the  long-continued  practice  of  advanc- 
ing staff  officers  applies  only  to  advancement  in  rank. 

To  sustain  his  action  in  this  case  the  Auditor  refers  to  th^ 
following  decisions  of  this  office:  The  case  of  Naval  Con- 
structor Rock,  September  19, 1899  (10  MS.  Comp.  Dec,  786)  ; 


Digitized  by  VjOOQ IC 


EXPENSES  OP  OFFICE  DEPtTTY  MARSHALS.  669 

Naval  Constructor  Du  Bose,  July  30,  1908  (46  MS.  Comp. 
Dec.,  620) ;  Naval  Constructor  Wright,  July  81,  1908  (15 
Comp.  Dec.,  68) ;  and  Passed  Assistant  Pajrmaster  Williams, 
October  28,  1909  (16  Comp.  Dec.,  268). 

These  cases  differ  from  the  one  under  consideration  in  one 
important  respect  from  the  fact  that  in  all  of  them  the  ap- 
pointments were  to  new  offices  and  not  advancements  from 
one  rank  to  another  in  the  same  grade  and  office.  They  did 
not  bring  themselves  within  the  provisions  of  the  act  of  June 
22,  1874  (18  Stat.,  191),  which  provides: 

"'  That  on  and  after  the  passage  of  this  act,  any  officer  of 
the  Navy  who  may  be  promoted  in  course  to  fill  a  vacancy  in 
the  next  higher  grade  shall  be  entitled  to  the  pay  of  the  grade 
to  which  promoted  from  the  date  he  takes  rank  therein,  if  it 
be  subsequent  to  the  vacancy  he  is  appointed  to  fill." 

The  Auditor's  action  is  disaffirmed,  and  the  appellant  will 
now  be  disallowed  the  difference  between  the  pay  and  allow- 
ances of  a  lieutenant-commandfer  which  he  received  and  those 
of  a  lieutenant  from  July  11, 1908,  to  July  18, 1908,  inclusive, 
as  follows: 

Difference  in  pay,  $4,290  and  $3,432  per  annum,  for  eight  days..  $19. 07 
Commutation  of  quarters,  1  room  for  eight  days 3. 20 

Total 22. 27 

Amount  disallowed  by  the  Auditor 848. 32 

Difference 826. 05 

A  diflference  is  therefore  found  from  the  Auditor's  settle- 
ment in  favor  of  the  appellant  of  $826.05. 


SZPEJrSBS   OF   OmCB   DSPiny   IfAKgHALS   T&AH8P0BXIHG 
PBISOirSBS  ABESaTBD  WITHOXTT  WABBANTS. 

When  office  deputy  marshals  arrest,  without  warrants,  offenders  dis- 
covered in  the  act  of  operating  illicit  distilleries  and  transport 
the  prisoners  before  a  proper  judicial  officer,  such  deputies  are 
entitled  to  reimbursement  for  the  proper  expenses  actually  and 
necessarily  incurred  in  transporting  such  prisoners,  including 
necessary  guard  hire,  said  expenses  not  to  exceed  the  limitations 
prescribed  by  the  act  of  February  19,  1909.     (35  Stat.,  640.) 
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Comptroller  Tracewell  to  8.  O.  Victor,  United  States  marshal,  April 
23,  1910. 

I  am  in  receipt  of  your  letter  of  the  16th  instant,  as 
follows : 

"  I  submit  herewith  for  your  decision,  an  account   (to- 

f  ether  with  certain  correspondence  relative  thereto)  of  Office 
)eputy  L.  W.  Early  for  expenses  amounting  to  $15.06,  in- 
curred by  him  in  the  arrest  of  one  S.  G.  Williams  on  the 
charge  oi  operating  an  illicit  distillery.  I  have  refused  to 
pay  this  account  for  the  reasons,  first,  that  the  arrest  was 
made  without  a  warrant,  thereby  precluding  the  approval 
of  the  complaint  by  the  district  attorney,  which  is  required 
by  section  19  of  the  act  of  May  28,  1896;  second,  that  the 
commissioner  was  without  authority  to  issue  a  warrant  in 
this  kind  of  case  without  having  first  the  approved  com- 
plaint. The  deputy  claims  that  he  should  be  reimbursed  in 
the  full  amount  and  states  as  his  reason  therefor  that  the 
defendant  was  found  and  arrested  in  the  act  of  illicit 
distilling?'^ 

The  material  facts  in  the  c»se  as  gathered  from  the  cor- 
respondence appear  to  be  that  the  office  deputy,  while  en- 
gaged in  the  service  of  civil  process  came  upon  an  illicit 
distillery  "  in  the  mountains,"  and,  acting  in  accordance  with 
what  he  believed  to  be  his  official  duty,  arrested  one  S.  G. 
Williams,  whom  he  caught  in  the  act  of  operating  the  said 
illicit  distillery,  and  immediately  transported  him  before  the 
United  States  commissioner  at  Hugo,  Okla.  The  claim  of 
the  office  deputy  is  for  reimbursement  of  expenses  incurred 
and  paid  by  him  arising  immediately  out  of  the  arrest  and 
transportation  of  the  defendant,  including  guard  hire. 

Section  9  of  the  act  of  March  1,  1879  (20  Stat,  341), 
provides : 

"WTiere  any  marshal  or  deputj^  marshal  of  the  United 
States  within  the  district  for  which  he  shall  be  appointed 
shall  find  any  person  or  persons  in  the  act  of  operctting  an 
illicit  distillei'y^  it  shall  be  lawful  for  such  marshal  or  deputy 
marshal  to  arrest  such  person  or  persons  and  take  him  or 
them  forthwith  before  some  judicial  officer  named  in  section 
one  thousand  and  fourteen  of  the  Revised  Statutes." 

Section  19  of  the  act  of  May  28,  1896  (29  Stat,  184), 
providing  for  the  appointment  of  United  States  commis- 
sioners, reads  in  part  as  follows : 

"  W^arrants  of  arrest  for  violations  of  the  internal-revenue 
laws  may  be  issued  by  United  States  commissioners  upon 
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the  sworn  complaint  of  a  United  States  district  attorney, 
assistant  United  States  district  attorney,  collector  or  deputy 
collector  of  internal  revenue,  or  revenue  agent,  or  private 
citizen,  but  no  such  warrant  of  arrest  shall  be  issued  upon 
the  sworn  complaint  of  a  private  citizen  unless  first  ap- 
proved in  writing  by  a  United  States  district  attorney." 

It  has  been  decided  that  there  is  no  repugnance  existing 
between  these  statutes  and  that  the  latter  did  not  either 
expressly  or  by  implication  repeal  the  former.  (4  Comp.  Dec, 
339.)  The  act  of  1879  is  simply  declarative  of  the  common 
law,  and  gives  the  marshal  and  his  deputies  authority,  when 
they  come  upon  any  person  in  the  act  of  operating  an  illicit 
distillery^  to  arrest  such  offender  and  take  him  forthwith 
before  a  judicial  officer  to  be  dealt  with  according  to  law. 
The  effect  of  the  act  of  1896  is  to  prescribe  and  limit  the 
jurisdiction  of  United  States  commissioners  in  internal- 
revenue  cases  in  the  matter  of  the  issuance  of  warrants. 

It  is  well  settled  that  a  field  deputy  marshal  who  arrests 
an  offender  caught  in  the  act  of  operating  an  illicit  dis- 
tillery, while  not  entitled  to  fees  for  the  service  of  a  war- 
rant, where  a  warrant  has  not  issued  in  accordance  with 
the  requirements  of  the  act  of  1896,  is  nevertheless  entitled 
to  mileage  for  self,  prisoner,  and  necessary  guard,  from  the 
place  in  his  district  where  the  arrest  is  made  to  the  place 
where  the  nearest  commissioner  in  his  district  resides,  when 
the  field  deputy  actually  transports  the  prisoner  before  such 
commissioner.    (4  Comp.  Dec,  448;  id.^  672.) 

The  construction  placed  upon  the  acts  of  1879  and  1896, 
in  the  decisions  cited,  is  therefore  to  the  effect  that  a  field 
deputy  marshal  has  authority  to  arrest  an  offender  caught  in 
the  act  of  operating  an  illicit  distillery,  which  arrest  may  be 
made  without  warrant,  and  is  entitled  to  mileage  transport- 
ing the  prisoner  before  the  nearest  United  States  commis- 
sioner, or  to  expenses  in  lieu  thereof,  but  to  no  other  fees  for 
services  rendered  at  the  time  or  subsequently  in  the  case, 
unless  a  warrant  duly  issues  in  conformity  to  the  act  of  1896. 

The  status  of  an  office  deputy  marshal  is  practically  the 
same  as  that  of  a  field  deputy  marshal  so  far  as  the  authority 
to  make  arrests  is  concerned,  but  the  former  is  not  entitled 
to  any  share  of  fees  or  mileage,  he  being  allowed  instead  his 
actual  traveling  expenses  only,  and  his  necessary  and  actual 
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expenses  for  lodging  and  subsistence,  not  to  exceed  $3  per 
day,  and  the  "necessary  actual  expenses  in  tranq[)orting 
prisoners,  including  necessary  guard  hire,"  when  engaged  in 
the  service  of  process,  or  "  when  necessarily  absent  from  the 
place  of  his  regular  employment  on  oflScial  business,'^  as  pro- 
vided by  the  act  of  February  19, 1909.  (35  Stat,  640.)  For 
his  official  services  an  office  deputy  receives  a  fixed  annual 
salary. 

In  view  of  the  foregoing,  I  am  of  opinion  that  you  are 
authorized  to  reimburse  Office  Deputy  Early  for  the  proper 
expenses  actually  and  necessarily  incurred  and  paid  by  him 
in  transporting  the  prisoner  before  the  nearest  United  States 
commissioner  in  his  district,  including  necessary  guard  hire, 
said  expenses  not  to  exceed  the  limitations  prescribed  by  the* 
act  of  February  19, 1909,  supra^  it  being  understood  that  said 
prisoner  was  caught  in  the  act  of  operating  an  illicit  dis- 
tillery in  said  district  and  was  thereupon  arrested  by  the 
deputy  for  that  offense  without  a  warrant  and  forthwith 
transported  as  described. 


SZPEKDXnmES  IHCVB&BD  BT  DSPABTXSVTAL  CLS&K  DT 
OBEYING  STTBPCENA  I8S1TXD  BY  XrHITBD  STATES  BISTmiCT 
COXTSLT, 

Expenditures  incurred  by  a  departmental  clerk  in  obeying  a  Bobponia 
issued  by  a  district  court  of  tbe  United  States  are  properly 
chargeable  to  the  at)propriation  "  Fees  of  witnesses.  United  States 
courts,"  act  of  March  4,  1909  (35  Stat,  1015),  when  It  is  shown 
that  said  clerk  was  summoned  for  no  other  purpose  than  that  of 
an  ordinary  witness. 

ComptroUer  TraoeweU  to  W.  L.  Soleau,  diibnrting  clerk,  Departmeat 
of  Commerce  and  Labor,  April  27,  1910. 

I  am  in  receipt  of  your  letter  of  the  21st  instant,  as  fol- 
lows: 

"  I  transmit  herewith  voucher  of  J.  Henri  Wagner,  a  clerk 
in  the  division  of  naturalization  of  this  department,  in  the 
sum  of  $2.20,  covering  expenditures  made  by  him  in  answer- 
ing a  subpoena  issued  bv  the  district  court  of  the  United 
States  for  the  district  of  New  Jersey  in  connection  with  an 
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action  before  the  grand  jury  of  that  court  growing  out  of 
information  furnished  by  a  naturalization  examiner  to  the 
United  States  district  attorney  for  that  district. 

•'  I  will  thank  you  to  advise  me  whether  these  expenses  are 
properly  payable  from  the  appropriation  '  Special  examiners, 
etc.,  division  of  naturalization,  1910,'  or  from  the  appropria- 
tion for  fees  to  witnesses  under  the  control  of  the  Depart- 
ment of  Justice.'' 

The  facts  show  that  the  subpoena  referred  to  was  addressed 
to  the  chief  of  the  division  of  naturalization,  Department  of 
Commerce  and  Labor,  Washington,  D.  C,  and  was  issued 
for  the  piurpoee  of  securing  the  production  before  the  grand 
jury  of  a  certain  "  duplicate  declaration  of  intention  "  on  file 
in  the  department ;  and  that  Mr.  Wagner,  a  clerk  of  class  i 
in  the  department  at  Washington^  was  directed  to  attend  in 
answer  to  this  subpoena,  which  he  did,  and  in  doing  so  he 
incurred  the  expenses  in  questi(m. 

It  does  not  appear  that  Mr.  Wagner  officially  investigated 
or  found  out  and  developed  the  facts  (16  Com  p.  Dec.,  411) 
upon  which  the  case  before  the  grand  jury  was  predicated, 
or  that  it  was  his  official  duty  under  the  law  or  the  regula- 
tions to  aid  in  the  prosecution  of  this  case.  In  fact,  there 
is  nothing  to  show  that  this  departmental  clerk  attended 
otherwise  than  in  the  character  of  an  ordinary  witness  under 
section  860,  Revised  Statutes.  This  section  provides  for  the 
payment  of  the  necessary  and  proper  expenses  of  "  any  clerk 
*  *  *  of  the  United  States  *  *  *  sent  away  from 
his  place  of  business  as  a  witness  for  the  Government." 

I  am  of  opinion  that  these  expenses  within  the  limitations 
of  section  850,  Revised  Statutes,  are  properly  chargeable  to 
the  appropriation  "  Fees  of  witnesses,  United  States  courts," 
act  of  March  4,  1909  (35  Stat.,  1015),  which  appropriation 
provides  for  "fees  of  witnesses  and  for  pajrment  of  the 
actual  expenses  of  witnesses,  as  provided  by  section  850,  Re- 
vised Statutes,"  and  are  payable  by  the  United  States  mar- 
shall  for  the  district  of  New  Jersey  upon  the  order  of  the 
court. 
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PATMENTS  TO  THE  LEGAL  REPRESEKTATIVES  OF  ACTUTG  RAIL- 
WAY POSTAL  CLERKS  KILLED  WHILE  ON  DtTTY. 

When  there  are  no  available  substitute  railway  postal  clerks  from  the 
list  certified  by  the  Civil  Service  Ck>mml88lon  and.  In  an  emer- 
gency, persons  outside  the  service  are  employed  as  acting  railway 
postal  clerks  In  accordance  with  the  practice  of  the  Railway  Mall 
Service,  and  such  acting  railway  iK)Stal  clerks  are  killed  whlie 
on  duty,  the  sum  of  $1,000,  as  provided  by  the  act  of  March  1, 
1909  (35  Stat.,  667),  Is  payable  to  their  legal  representatives. 

Comptroller  Tracewell  to  the  Postmaster-General,  April  27,  1910. 

You  request  my  decision,  April  19,  1910,  of  the  question 
whether  the  legal  representatives  of  William  L.  Wallace,  de- 
ceased, are  entitled  to  $1,000,  under  the  provisions  of  the  act 
of  March  1,  1909  (35  Stat.,  667),  upon  the  facts  stated  in 
your  letter  as  follows: 

"  In  connection  with  the  regular  semiannual  count  by  the 
Railway  Mail  Service  for  seven  days  of  all  mail  exchanged 
between  the  United  States  and  Canada,  Superintendent  Per- 
kins, of  the  St.  Paul  (Minn.)  division,  was  authorized  to 
employ  for  this  purpose  12  acting  railway  postal  clerks  addi- 
tional, and,  as  there  was  not  a  sufficient  number  of  persons 
available  from  the  list  of  those  certified  by  the  Civil  Service 
Commission  as  being  eligible  for  substitute  railway  postal 
clerks,  he  was  advised  that  he  could  employ  persons  outside 
of  the  service. 

"  In  accordance  with  his  subsequent  recommendation,  the 
Postmaster-General  issued  an  order  April  6,  1910,  appoint- 
ing William  L.  Wallace  *  as  an  acting  railway  postal  clerk 
between  Boundary  Line,  Glenwood,  and  St.  Paul,  Minn., 
with  pay  at  the  rate  of  $800  per  annuni  for  all  service  per- 
formed not  exceeding  seven  days  beginning  April  1, 1910/ 

"  Wallace's  name  was  not  taken  from  the  substitute  list, 
but  he  was  employed  from  outside  the  service.  He  entered 
upon  the  performance  of  his  duty  April  1  and  continued 
therein  until  6.25  p.  m.  April  6,  1910,  when  he  was  acciden- 
tally killed  while  on  duty  in  train  No.  109,  at  Camden  Place, 
near  Minneapolis,  Minn. 

"  I  have  to  request  your  decision  as  to  whether  this  case 
comes  within  the  contemplation  of  that  provision  of  the 
postal  appropriation  act  for  the  current  fiscal  year,  reading 
as  follows: 

"  *  To  enable  the  Postmaster-General  to  pav  the  sum  of 
one  thousand  dollars,  which  shall  be  exempt  nrom  payment 
of  debts  of  the  deceased,  to  the  legal  representatives  of  any 
railway  postal  clerk  or  substitute  railway  postal  clerk  who 
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shall  be  killed  while  on  duty,  or  who  being  injured  while 
on  duty  shall  die  within  one  year  thereafter  as  the  result 
of  such  injury.'     (35  Stat.,  667.) 

"  The  first  legislation  on  this  subject  was  contained  in 
the  appropriation  act  of  April  21,  1902.  (32  Stat,  115.) 
The  beneficiaries  were  then  limited  to  the  legal  represent- 
atives of  railway  postal  clerks.  The  needs  of  the  service, 
however,  require  that  a  waiting  list  of  persons  be  provided 
and  maintained,  possessing  the  qualifications  necessary  for 
the  position  of  railway  postal  clerk,  from  which  appoint- 
ments may  be  immediately  made  to  the  permanent  positions 
in  the  service,  or  for  designation  to  act  temporarily  as  rail- 
way postal  clerk  when  a  regular  clerk  is  not  available  for 
service.  These  persons  are  designated  '  substitute  clerks,' 
and  when  en^ged  in  the  performance  of  such  temporary 
duty  are  subject  to  all  the  hazards  attending  the  perform- 
ance of  duty  by  regular  clerks.  To  meet  this  condition,  the 
act  of  April  28,  1904  (33  Stat.,  436),  enlarged  the  authority 
theretofore  given  the  Postmaster-General  so  as  to  include 
an  allowance  to  the  legal  representatives  of  substitutes  as 
well  as  regular  railway  postal  clerks. 

"  The  action  in  appointing  William  L.  Wallace  for  seven 
days'  temporary  service  was  in  accordance  with  the  practice 
of  the  Railway  Mail  Service  in  meeting  emergencies  requir- 
ing an  additional  employee  where  no  one  is  available  irom 
the  eli^ble  list  of  substitutes  as  certified  by  the  Civil  Service 
.  Commission.  The  employment  of  such  persons  is  reported 
to  the  Civil  Service  (Jommission,  and  they  are  paid  out  of 
the  appropriation  for  railway  postal  clerks  of  class  one  at 
not  exceeding  $800  per  annum,  the  same  as  acting  clerks 
appointed  from  the  eligible  list." 

The  act  of  April  21,  1902  (32  Stat.,  115),  provides: 

"  For  acting  clerks,  in  place  of  clerks  injured  while  on  duty, 
and  to  enable  the  Postmaster-General  to  pay  the  sum  o^ 
one  thousand  dollars  to  the  legal  representatives  of  any  rail- 
way postal  clerk  who  shall  be  killed  while  on  duty  or  who, 
being  injured  while  on  duty,  shall  die  within  one  year  there- 
after as  the  result  of  such  injury,  forty-five  thousand  dollars." 

The  act  of  April  28,  1904  (33  Stat.,  436),  provides: 

"  For  temporary  clerk  hire  in  classes  one  and  two  for 
emergency  service,  fifty  thousand  dollars. 

*  *  *  *  « 

"  For  acting  clerks,  in  place  of  clerks  injured  while  on 
duty,  and  to  enable  the  Postmaster-General  to  pay  the  sum 
of  one  thousand  dollars,  *  *  *  to  the  legal  representa- 
tives of  any  railway  postal  clerk  or  substitute  railway  postal 
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clerk  who  shall  be  killed  while  on  duty  or  who,  being  injured 
while  on  duty,  diall  die  within  one  year  thereafter  as  the 
result  of  such  injury,  one  hundred  and  ten  thousand  dollars." 

The  act  of  March  1, 1909  (35  Stat.,  667),  provides: 

"  For  temporary  clerk  hire  in  classes  one  and  two  for 
emergency  service,  fifty-five  thousand  dollars. 

«  *  *  *  * 

"  For  acting  clerks,  in  place  of  clerks  or  substitutes  injured 
while  on  duty,  and  to  enable  the  Postmaster-General  to  pay 
the  sum  of  one  thousand  dollars,  which  shall  be  exempt  from 
payment  of  debts  of  the  deceased,  to  the  legal  representatives 
of  any  railway  postal  clerk  or  substitute  railway  postal  clerk 
who  shall  be  killed  while  on  duty,  or  who,  being  injured 
while  on  duty,  shall  die  within  one  year  thereafter  as  the 
result  of  such  injury,  one  hundred  thousand  dollars." 

It  appears  from  your  statement  that  William  L.  Wallace 
was  employed  as  an  acting  railway  postal  cleark,  but  that  he 
was  not  taken  from  the  waiting  list  made  up  under  civil- 
service  rules.  A  person  who  is  taken  from  the  waiting  list 
and  "  designated  to  act  temporarily  as  railway  postal  clerk 
when  a  regular  clerk  is  not  available  for  service  is,"  as  stated 
by  you,  "designated  as  a  substitute  clerk."  Wallace  per- 
formed the  same  duties  that  would  have  been  performed  by 
a  clerk  if  taken  from  the  waiting  list  and  designated  as  a 
substitute  clerk,  but  had  not  qualified,  and  been  placed  on 
the  waiting  list  so  as  to  be  available  for  service  whenever 
needed.  His  employment,  however,  appears  to  have  been  in 
accordance  with  the  practice  of  the  Railway  Mail  Service 
in  meeting  emergencies,  requiring  an  additional  employee, 
where  no  one  is  available  from  the  eligible  list  of  substitutes 
as  certified  by  the  Civil  Service  Commission.  It  also  appears 
that  a  clerk  while  so  employed  is  subject  to  all  the  hazards 
attending  the  performance  of  duty  by  a  regular  or  substitute 
railway  }>o6taI  clerk.  The  acts  providing  for  the  payment 
of  $1,000  to  the  legal  representatives  in  case  the  clerk  is  killed 
or  dies  from  an  injury  received  in  the  service  within  a  year, 
designates  them  as  the  legal  representatives  of  any  railway 
postal  clerk  or  substitute  railway  postal  clerk.  The  legal  rep- 
resentatives must  therefore  be  those  of  an  employee  who 
•comes  vritfain  one  of  these  designations.  An  acting  postal 
clerk  in  place  of  a  postal  clerk  would  for  the  time  being  be  a 
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postal  clerk.  So  also  an  acting  postal  clerk  in  place  of  a  sub- 
stitute would  be  a  substitute  for  the  time  being.  So  also  an 
acting  postal  clerk  as  an  addition  to  the  force  would  be  a  pos* 
tal  clerk  for  the  time  being.  Unless,  therefore,  the  terms 
"railway  postal  clerks"  and  "substitute  railway  postal 
clerks ''  as  used  in  the  act  of  March  1,  1909,  were  intended 
to  refer  to  those  holding  permanent  positions  either  as  rail- 
way postal  clerks  or  substitute  railway  postal  clerks,  the  pay- 
ment in  question  would  be  authorized. 

The  appropriation  provides  for  temporary  clerk  hire  in 
classes  1  and  2  and  also  for  acting  clerks  in  place  of  clerks 
and  substitutes  injured  while  on  duty.  It  is  the  practice  to 
take  these  temporary  clerks  and  acting  clerks  from  the  list 
of  those  certified  by  the  Civil  Service  Commission  as  being 
eligible  for  substitute  railway  postal  clerks.  When  so  taken 
they  are  designated  as  "  substitute  clerks."  I  do  not  under- 
stand, however,  that  such  persons  are  regularly  appointed 
substitutes.  The  only  difference  therefore  between  the  acting 
clerk  taken  from  the  waiting  list  and  one  employed  in  case 
of  an  emergency  outside  the  service  is  in  the  manner  of 
employing  them.  ^ 

By  the  act  of  March  1,  1909,  Congress,  in  my  opinion, 
intended  to  provide  for  the  payment  of  $1,000  to  the  legal 
representatives  of  the  person  who  is  killed  or  who  dies 
within  a  year  from  the  date  of  injuries  received  while  on 
duty  as  a  railway  postal  clerk,  whether  he  is  employed  as 
a  regular  railway  postal  clerk,  a  regular  substitute  postal 
clerk,  a  temporary  or  acting  postal  clerk,  or  a  temporary  or 
an  acting  postal  clerk  for  a  regular  or  substitute  railway 
postal  clerk.  In  other  words,  it  is  not  the  manner  or  dura- 
tion of  the  employment  that  controls,  but  the  kind  or  char- 
acter. It  seems  to  me  that  the  general  designations  "  railway 
postal  clerks"  and  "substitute  railway  postal  clerks,"  as 
used  in  the  act  of  March  1, 1909,  and  prior  acts,  was  intended 
to  cover  all  those  rightfully  employed  to  perform  the  duties, 
of  a  postal  clerk. 

You  are  therefore  advised  that  you  would  be  authorized 
to  pay  the  claim  presented  if  otherwise  correct. 
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PATMEHTS  ON  YOVGHERS  THE  CERTIFICATES  TO  WHICH  COH- 
TAIK  CONDITIONAL  ACCEPTANCES  OF  PAYMENT. 

Payment  should  not  be  made  on  vouchers  for  final  payments  the  certifi- 
cates to  which  contain  the  statement  that  payment  is  accepted 
under  protest  "and  without  prejudice  in  accordance  with  oar 
letter,"  when  such  letter  does  not  accompany  the  voucher,  nor 
should  payment  be  made  under  such  circumstances  as  might  tend 
to  raise  an  implied  agreement  to  any  given  state  of  facts  which 
do  not  appear  on  the  face  of  the  vouchers. 

Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  April  S7,  1910. 
By  your  authority  the  Chief  of  Engineers,  U.  S.  Army, 
April  23,  1910,  requests  my  decision  of  the  question  whether 
the  amount  found  due  to  P.  Sanford  Ross  (Incorporated) 
for  work  done  under  its  contract  dated  November  12,  1907, 
should  be  paid  in  view  of  the  fact  that  said  company  makes 
the  following  certificate  on  said  voucher,  viz : 

"I  certify  that  the  account  is  correct  and  just  and  that 
payment  has  not  been  received.  Payment  accepted  under 
protest  and  without  prejudice,  in  accordance  with  our  letter 
of  April  13,  1910. 

"P.  Sanford  Boss  (Incx)rporated), 

"  P.  Sanford  Ross." 

The  voucher  is  for  final  payment,  and  appears  to  have 
been  prepared  in  accordance  with  the  decision  of  this  ofiice 
of  February  26,  1910,  so  far  as  the  deduction  for  inspection 
and  superintendence  therein  made  is  concerned. 

The  letter  of  said  company  of  April  13,  1910,  does  not 
accompany  the  papers,  and  what  are  the  conditions  on  which 
it  is  proposed  to  accept  the  payment  do,  not  appear.  You 
would  be  authorized  to  make  payment  notwithstanding  the 
protest,  but  the  payment  should  not  be  made  under  such 
circumstances  as  would  raise  an  implied  agreement  to  any 
given  state  of  facts  that  do  not  appear  on  the  face  of  the 
voucher. 

You  are  therefore  advised  that  payment  should  not  l)e 
made  under  a  statement  appearing  on  the  voucher  showing 
that  it  will  be  accepted  only  "  in  accordance  with  our  letter 
of  April  13,  1910."  In  such  case  a  reference  of  the  claim 
to  the  Auditor  for  settlement  would  seem  to  be  the  proper 
course. 
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LOKOEVITT  PAT  OF  XEMBERS  OF  THE  FEMALE  NURSE  CORPS 
OF  THE  ARMT. 

The  provision  in  the  Army  appropriation  act  of  March  23,  1910,  for 
longevity  increase  of  pay  to  the  members  of  the  Female  Nurse 
Corps  is  prospective  as  respects  the  rate  of  pay  to  which  members 
of  said  corps  are  entitled,  and  both  prospective  and  retrospective 
as  respects  the  service  which  members  of  said  corps  are  entitled 
to  have  counted  for  the  purpose  of  determining  their  rate  of  pay 
from  and  after  March  23,  1910. 

Assistant  Comptroller  Xitchell  to  George  R.  Smith,  paymaster,  United 
States  Army,  April  28,  1910. 

I  have  received  your  communication  of  the  22d  instant 
requesting  my  decision  of  the  question  presented  by  you,  as 
follows : 

"  I  have  the  honor  to  inform  you  that  I  have  for  payment  a 
pay  roll  of  the  Army  Nurse  Corps  for  the  period  March  23, 
1910,  to  April  9, 1910,  and  to  request  decision  as  to  what  rate 
of  pay,  under  the  act  approved  March  23,  1910,  should  be 
given  to  nurses  who  have  more  than  three  years'  service." 

The  Paymaster-General  of  the  Army  has  indorsed  your 
request  as  follows: 

"  The  specific  case  herewith  submitted  to  the  Comptroller 
by  Col.  George  R.  Smith,  assistant  paymaster-general,  U.  S. 
Army,  as  shown  by  the  accompanying  papers,  is  that 
of  Hannah  P.  Morris,  Army  Nurse  Corps,  who  was  ap- 
pointed January  3,  1907,  and  discharged  April  9,  1910. 
Nurse  Morris,  on  the  inclosed  pay  roll,  is  mustered  for  $4, 
being  the  difference  in  the  rate  of  pay  provided  for  a  nurse, 
over  three  years'  service,  $55  per  month,  by  the  act  approved 
March  23, 1910,  and  the  rate  provided  by  prior  laws,  ^0  per 
month,  and  also  for  pay  at  tne  rate  of  $55  per  month  from 
April  1  to  9,  1910,  inclusive,  $16.50,  and  the  question  in- 
volved is  whether  the  provision  in  the  act  approved  March 
23,  1910,  for  longevity  increase  of  pay  to  Army  nurses  is 
retrospective,  so  as  to  entitle  Nurse  Morris  to  count  her 
service  from  January  3, 1907,  to  March  22,  1910,  for  the  pur- 
poses of  increase  of  pay  from  March  23, 1910." 

The  Army  appropriation  act  of  March  23,  1910  (Public, 
No.  102),  provides: 

"For  pay  of  one  hundred  nurses  (female),  sixty-seven 
thousand  eight  hundred  and  eighty  dollars;  and  the  Super- 
intendent and  members  of  the  Female  Nurse  Corps  shall 
hereafter  be  paid  at  the  following  rates:  Superintendent 
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Nurse  Corps,  one  thousand  eight  hundred  dollars  per  annum ; 
female  nurses,  fifty  dollars  per  month  for  the  first  period  of 
three  years'  service ;  fifty-five  dollars  per  month  for  the  sec- 
ond period  of  three  years'  service;  sixty  dollars  per  month 
for  tne  third  period  of  three  years'  service;  and  sixty-five 
dollars  per  month  after  nine  years'  service  in  said  Nurse 
Corps;  and  all  female  nurses  shall  hereafter  be  entitled,  in 
addition  to  the  rates  of  pay  as  herein  provided,  to  ten  dollars 
per  month  when  serving  beyond  the  limits  of  the  States  com- 
prising the  Union  and  the  Territories  of  the  United  States 
contiguous  thereto  (excepting  Porto  Rico  and  Havraii),  and 
to  cumulative  leave  of  absence  with  pay  at  the  rate  of  thirty 
days  for  each  calendar  year  of  service  in  said  corps;  and 
when  serving  as  chief  nurses  their  pay  may  be  increased  by 
authority  of  the  Secretary  of  War,  such  increase  not  to  ex- 
ceed thirty  dollars  per  month;  and  the  superintendent  shall 
be  entitled  to  the  same  allowances,  when  on  duty,  as  the 
members  of  the  Nurse  Corps." 

I  am  of  opinion  that  said  act  is  entirely  prospective  as  re- 
spects the  rate  of  pay  to  which  the  members  of  the  Female 
Nurse  Corps  are  entitled  to  be  paid,  and  that  it  is  both  pro- 
spective and  retrospective  as  respects  the  service  which  a 
member  of  such  corps  is  entitled  to  have  counted  for  the  pur- 
pose of  determining  her  rate  of  pay  from  and  after  March  23, 
1910. 

I  am  of  opinion  upon  her  record  of  services  as  stated  by  the 
Paymaster-General  of  the  Army  that  Nurse  Morris  is  en- 
titled to  be  paid  for  the  period  from  and  after  March  23, 
1910,  to  the  date  of  her  discharge  at  the  rate  of  $55  per 
month. 


DXDVGTI0N8  FOB  EXCESS  OF  ABE  IH  COAL  FUBHISHSD  TO  TEE 
OOVEENICEHT. 

When  coal  bas  been  accepted  and  is  being  used  by  the  Qovernmoit 
the  fact  that  an  analysis  shows  so  great  a  percentage  of  ash, 
under  the  general  schedule  and  proposal  for  furnishing  coal  to 
the  executive  departments  and  independent  establishments,  as 
would  have  warranted  rejection  thereof,  does  not  relieve  the 
Government  from  liability  to  pay  for  such  coal,  but  the  highest 
rate  of  deduction  for  excess  of  ash  may  be  made  as  provided 
in  said  schedule. 
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Gon^troUer  Traoewell  to  W.  L.  Solean,  disbnrBing  clerk,  Department  of 
Commeroe  and  Labor,  April  88,  1910. 

I  am  in  receipt  of  your  letter  of  the  25th  instant,  as  fol- 
lows: 

^'  Please  find  enclosed  herewith  account  submitted  by 
W.  W.  Griffith,  of  this  city,  in  the  sum  of  $516.61,  for  117  AWr 
tons  of  white  ash,  buckwheat.  No.  1,  anthracite  coal. 

"  The  analysis  of  the  quality  of  the  coal  showed  the  ash 
to  be  22.47  per  cent. 

^^The  general  schedule  and  proposal  for  furnishing  coal 
to  the  executive  departments  and  independent  establishments 
during  the  fiscal  year  ending  June  30,  1910,  fixes  a  rate  in 
cents  to  be  deducted  for  given  percentages  of  ash  found  in 
the  coal.  The  highest  rate  of  deduction  is  4^  cents  for  ash 
showing  between  21.51  and  22  per  cent  of  ash. 

"  The  schedule  further  states  that  '  coal  containing  per- 
centages of  volatile  matter  and  sulphur  higher  than  the 
limits  indicated  herein,  and  coal  containing  a  percentage  of 
ash  in  excess  of  the  maximum  limits  indicated  in  the  fol- 
lowing table,  will  be  subject  to  rejection.' 

"The  Bureau  of  Standards,  as  appears  from  the  papers 
accompanying  this  voucher,  failed  to  reject  the  coal,  and  pro- 
pose a  deduction  on  account  of  the  ash  at  the  highest  rate 
mentioned  in  the  proposal. 

"  I  will  thank  you  to  advise  me  whether  I  am  authorized 
to  pay  the  bill  making  reductions  at  this  rate.'' 

The  voucher  submitted  by  you  has  accompanying  it  a 
certificate  by  the  official  inspector  and  weigher  of  the  De- 
partment of  Commerce  and  Labor  that  he  had  weighed  and 
inspected  the  coal  in  question  and  that  same  was  of  the 
weight  therein  specified  and  that  the  coal  was  in  accordance 
with  specifications. 

By  the  analysis  of  said  coal  made  by  the  Bureau  of 
Standards  it  was  found  that  the  coal  contained  so  great  a 
percentage  of  ash  that  the  Government  could  probably  have 
rejected  the  same  under  the  terms  of  the  contract. 

The  Director  of  the  Bureau  of  Standards  in  this  connec- 
tion states : 

"There  is  a  definite  maximum  stated  for  the  contract 
penalty.  There  is  no  authority  to  exceed  that  maximum. 
The  coal  was  accepted  because  it  was  needed,  and,  as  stated 
on  voucher,  partially  used  before  the  analysis  was  reported. 
This  is  permitted  by  the  contract.  The  maximum  penalty 
was  deducted.    The  Government  had  the  option  of  rejecting 
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it,  which  was  not  done  for  reasons  stated  on  voucher.  The 
contractor  never  agreed  to  a  higher  penalty  nor  did  the 
Government  specify  it." 

As  the  coal  was  not  rejected  but  was  accepted  and  is  being 
used,  the  Government  will  have  to  pay  for  same.  The 
voucher  as  stated  deducts  from  the  price  otherwise  due  as 
great  an  amount  as  can  be  made  for  "  excess  of  ash,''  and  if 
otherwise  correct  you  are  authorized  to  pay  the  same. 


PAY  OF  HIGHER  GRADES  ITPOH  PRCKOTIONS  AHB  APP0IHTKEVT8 
TO  VACANCIES  IH  THE  ARMT  CAUSED  BY  RETIREMZHT. 

The  law  does  not  recognize  fractional  parts  of  a  day  in  the  matter  of 
retirements,  promotions,  and  appointments  in  the  Army.  Vacan- 
cies caused  by  the  retirement  of  officers  from  active  service  do 
not  begin  to  run  until  the  day  following  the  day  their  retire- 
ment becomes  legally  effective.  Officers  promoted  by  seniority,  or 
receiving  original  appointments  to  fill  vacancies  caused  by  the 
retirement  of  officers  of  a  higher  grade,  are  only  entitled  to  the 
pay  of  the  higher  grade  from  and  including  the  day  succeeding 
the  day  the  retirement  of  their  predecessors  becomes  legally 
effective.  If  officers  receiving  original  appointments  In  the  Army 
accept  the  same  on  a  date  later  than  the  day  succeeding  the  day 
the  retirements  of  their  predecessors  becomes  legally  effective, 
they  are  entitled  to  pay  from  the  date  of  their  acceptance  only. 

Decision  by  Assistant  Comptroller  Kitohell,  April  80,  1910. 

The  Auditor  for  the  War  Department  submitted  for  ap- 
proval, disapproval,  or  modification  his  decision  dated  the 
31st  ultimo,  as  follows: 

"  In  the  examination  of  the  disbursing  accounts  of  pay- 
masters of  the  Army  the  question  arises  as  to  the  right  of  an 
officer,  promoted  to  fill  a  vacancy  caused  by  the  retirement 
of  an  officer  of  higher  grade,  to  pay  for  the  higher  grade  for 
the  day  on  which  his  predecessor  was  retired  from  active 
duty.  . 

"Paragraph  1283,  Army  Regulations  of  1908,  authorizes 
active  duty  pay  to  a  retired  officer  for  the  day  of  his  retire- 
ment. This  regulation  appears  to  have  received  the  sanction 
of  the  Comptroller  of  the  Treasuir  (see  5  Comp.,  54,  and  9 
Comp.,  20).  The  right  of  the  officer  promoted  to  fill  the 
vacancy,  created  by  such  retirement,  to  receive  pay  for  the 
same  day,  of  the  nigher  grade,  as  on  active  duty,  does  not 
appear  to  have  been  specifically  passed  upon  by  uie  Comp- 
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troUer  in  any  decision.  It  has  been  the  practice  of  this  office 
for  some  years  past  to  allow  pay  from  the  date  of  promo- 
tion as  reported  by  the  War  Department,  notwithstanding 
the  fact  that  the  date  of  promotion  was  also  the  date  of  the 
retirement  of  such  officer's  predecessor. 

"  This  practice  appears  to  have  been  founded  upon  an  in- 
dorsement of  the  Second  Comptroller  of  the  Treasury  dated 
December  16,  1879,  in  which  the  Comptroller  said : 

" '  The  vouchers  for  the  payments  referred  to  have  not 
been  examined  by  this  office,  but  assuming  the  facts  to  be  as 
stated  in  the  letter  herewith  and  the  Auditor's  indorsement 
thereon,  this  office  does  not  deem  it  advisable  to  raise  any 
charge  against  either  Colonel  de  Trobriand  or  Colonel 
Brooke.' 

"  In  the  case  referred  to  in  this  indorsement  the  officer 
holding  the  grade  of  colonel  did  not  receive  notice  of  his 
retirement  until  five  days  after  the  date  of  his  retirement  as 
fixed  in  orders  published  by  the  War  Department,  and  both 
officers  were  paid  for  five  days  as  of  the  higher  grade  on  the 
active  list. 

"  The  above-quoted  indorsement,  which  does  not  appear  to 
have  been  fully  considered  by  the  Second  Comptroller,  is 
not,  in  my  opinion,  a  sufficient  authority  to  warrant  this 
office  in  continuing  what  is  now  considered  to  be  an  erroneous 
practice. 

"  The  act  of  Congress  approved  February  2, 1901  (31  Stat., 
748),  specifies  the  number  of  officers  of  the  Army  in  each 
grade.  For  instance,  said  act  authorizes  six  major-generals 
of  the  Army.  If  one  ojP  these  major-generals  be  retired  to 
take  effect  on  November  13, 1909,  he  would  be  entitled,  under 
paragraph  1285,  Army  Regulations  of  1908,  to  pay  to  include 
that  date,  but  would  his  retirement  create  a  vacancy  which 
could  be  filled  on  that  day,  or  would  the  vacancy  exist  on  the 
next  succeeding  day? 

"  If  it  be  held  that  the  vacancy  exists  on  the  day  of  the 
retirement  or  on  the  day  fixed  in  orders  for  retirement,  it 
might  result  in  seven  major-generals  being  paid,  for  one  or 
more  days,  as  on  the  active  list,  while  the  law  authorizes 
but  six. 

"The  Assistant  Comptroller,  in  his  decision  of  July  25, 
1902  (9  Comp.  Dec,  20),  held  that  the  retirement  of  an 
officer  held  to  active  duty,  by  competent  authority,  after  the 
date  fixed  in  the  order  for  his  retirement,  was  in  abeyance, 
and  not  effective  to  reduce  his  pay  during  the  time  he  was 
held  to  active  service. 

"  If  the  officer's  retirement  was  in  abeyance  it  could  not 
create  a  vacancy  until  the  retirement  was  effective.  (See  1 
Comp,  Dec.,  419,  and  7  Comp.  Dec,  506.) 
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^^In  view  of  the  laws  and  decisions  cited,  I  am  of  the 
opinion  that  an  officer  promoted  to  fill  a  vacancy,  caused  by 
tne  retirement  from  active  duty  of  an  officer  of  higher  rank, 
is  only  entitled  to  pay,  as  of  such  higher  rank,  from  and  in- 
cluding the  day  succeeding  the  day  the  retirement  of  his 
predecessor  became  effective." 

Paragraph  1283,  Army  Regulations,  1908,  reads: 

"An  officer  placed  upon  the  retired  list  will  receive  active 
pay  to  include  the  date  of  retirement  and  the  pay  of  a  re- 
tired officer  thereafter    *     *    *." 

This  regulation  recites  a  practice  which  has  prevailed  ia 
the  Army  for  many  years. 
Section  1257  of  the  Revised  Statutes  provides : 

"  Sec.  1257.  When  any  officer  in  the  line  of  promotion  is 
retired  from  active  service,  the  next  officer  in  rank  shall  be 
promoted  to  his  place,  according  to  the  established  rules  of 
the  service,  and  the  same  rule  of  promotion  shall  be  applied, 
successively,  to  the  vacancies  consequent  upon  such  retire- 
ment." 

The  established  rule  of  practice  in  the  Army  in  regard  to 
the  pay  on  promotions  and  original  appointments  was  stated 
by  the  Second  Comptroller  of  the  Treasury  in  his  decision  of 
September  17,  1894  (Decision  of  2d  Comp.,  MS.,  vol.  62, 
p.  429),  as  follows: 

"  The  law  in  regard  to  promotions  in  the  Army  will  be 
found  in  sections  1204  and  1205  of  the  Revised  Statutes. 
When  the  promotion  in  any  particular  line  or  department  is 
made  in  ordinary  course  (sec.  1204)  by  seniority,  the  pay  in 
the  higher  grade  commences  from  date  of  the  vacancy.  But 
if  the  promotion  is  made  out  of  the  line  it  is  regarded  as  a 
new  appointment,  and  the  pay  in  the  higher  grade  does  not 
commence  until  the  officer  accepts  the  appointment  and  takes 
the  oath.  (Digest,  1869,  sec.  1101 ;  vol.  2,  sec.  755,  par.  1448, 
Army  Regulations,  1889.) 

"A  staff  appointment  conferred  on  an  officer  in  the  line  of 
the  Army  is  not  a  promotion,  but  an  original  appointment. 
Its  pay  will  therefore  commence  from  the  date  oi  the  officer's 
acceptance.  (October  13,  1851,  Army  Paymaster's  Manual, 
1869,  par.  144.)  This  has  been  the  ruling" of  the  accounting 
officers  in  all  claims  of  this  nature.  It  therefore  follows  that 
Major  Reid  is  not  entitled  to  the  increased  pay  and  allow- 
ance of  his  present  position  prior  to  the  date  of  acceptance 
and  taking  the  oath  of  office.^' 

(See  also  1  Comp.  Dec.,  419.) 
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A  vacancy  in  an  office  does  not  arise  until  the  officer  having 
the  legal  title  to  it  ceases  legally  to  hold  it  As  the  law  does 
not  recognize  fractional  parts  of  a  day  in  the  matter  of  re- 
tirements, promotions,  and  appointments  in  the  Army,  a 
vacancy  caused  by  an  officer's  retirement  from  active  service 
does  not  begin  to  run  until  the  day  following  his  retirement, 
and  I  am  Af  opinion  that  an  officer  promoted  by  seniority  or 
receiving  an  original  appointment  to  fill  a  vacancy  caused  by 
the  retirement  from  active  duty  of  an  officer  of  a  higher 
grade  is  only  entitled  to  the  pay  of  the  higher  grade  from 
and  including  the  day  succeeding  the  day  the  retirement  of 
his  predecessor  became  legally  effective,  with  the  under- 
standing, however,  that  if  an  officer  receiving  an  original 
appointment  in  the  Army  accepts  the  same  on  a  date  later 
than  the  day  succeeding  the  day  the  retirement  of  his  prede- 
cessor became  legally  effective,  he  is  only  entitled  to  pay  from 
the  date  of  such  acceptance.  (See  in  this  connection  decision 
of  this  office  of  March  12,  1903  (24  MS.  Dec.,  1032),  in  the 
case  of  Maj.  G.  S.  Brigham,  Quartermaster,  U.  S.  Army,  who 
was  the  successor  of  Maj.  Francis  B.  Jones  (retired),  whose 
case  was  decided  in  9  Comp.  Dec.,  20.) 

The  Auditor's  decision  is  explained  and  modified  accord- 
ingly. 


SEXcnoH  or  vuildtkm  tk  ths  absekcs  or  spscific  appro- 

PKIATI0H8. 

Wben  the  estimates  for  the  Army  appropriation  act  contained  an 
Item  for  the  construction  of  a  building  for  storing  new  pontoon 
and  bridge  materials,  which  total  estimate  was  subsequently 
reduced  without  showing  which  items  matclng  up  the  original 
totals,  were  to  be  eliminated,  and  the  appropriation  act  does  not 
specifically  provide  for  such  building,  the  use  of  said  appropria- 
tion for  the  erection  of  said  building  is  prohibited  by  section  3783 
of  the  Revised  Statutes. 

Asstftant  ComptroUer  KitoheU  to  the  Seoretary  of  War.  April  SO,  1910. 
I  am  in  receipt  of  your  letter  of  the  25th  instant,  with 
request  for  my  decision  of  a  question  therein  presented,  as 
follows : 

"  I  have  the  honor  to  transmit  herewith  a  letter  from  Lieut. 
CoL  W,  C  Langfitt,  Corps  of  Engineers,  addressed  to  the 
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Chief  of  Engineers,  U.  S.  Army,  under  date  of  the  6th 
instant,  concerning  the  availability  of  the  item  contained  in 
the  Araiv  appropriation  act  approved  March  23,  1910,  of 
$90,000,  for  pontoon  material,  tools,  instruments,  and  sup- 
plies required  for  use  in  the  engineer  equipment  of  troops, 
including  the  purchase  and  preparation  of  engineer  manu- 
als,' toward  the  construction  of  pontoon  shed  for  storage  and 
protection  of  pontoon  wagons  and  materials,  eft.,  at  Wash- 
ington Barracks,  D.  C. 

"Attention  is  invited  to  the  indorsements  upon  the  letter 
above  referred  to,  and  in  accordance  with  the  recommenda- 
tion of  the  Chief  of  Engineers,  U.  S.  Army,  as  contained 
in  4th  indorsement,  the  matter  is  submitted  to  you  with 
request  for  decision  as  to  whether,  under  the  circumstances, 
vouchers  to  the  full  amount  of  the  original  estimate,  $15,000, 
for  this  building,  if  paid  by  the  disbursing  officer  charged 
with  the  construction  of  same,  will  be  passed  by  the  Treas- 
ury Department." 

The  letter  of  Lieutenant-Colonel  Langfitt,  referred  to  by 
you,  states  that  in  estimates  submitted  by  the  Engineer 
Depot,  Washington  Barracks,  D.  C,  for  the  fiscal  year  1911, 
was  included  an  item  of  $15,000  for  the  erection  of  a  pontoon 
shed  for  storage  and  protection  of  pontoon  wagons,  material, 
etc.,  and  that  it  is  desirable  and  necessary  to  construct  the 
storage  shed  "  if  legally  possible." 

The  Chief  of  Engineers,  by  indorsement  of  April  13,  1910, 
on  Lieutenant-Colonel  Langfitt^s  letter,  states  that  the  esti- 
mates as  submitted  by  him  to  the  Secretary  of  War  contained 
under  "  Engineer  equipment  of  troops  "  an  item  "  For  con- 
struction of  shed  for  new  pontoon  and  bridge  material,  which 
has  heretofore  been  stored  in  the  open  air,  $15,000 ; "  that 
the  total  estimate  for  "  Engineer  equipment  of  troops,"  in- 
cluding this  item,  was  $110ji50;  and  that  by  direction  of  the 
Secretary  of  War  this  estimate  was  reduced  to  $90,000,  but 
that  it  is  not  shown  which  of  the  items  making  up  the  ori^- 
nal  totals  were  to  be  eliminated. 

The  appropriations  as  made  by  the  act  of  March  23,  1910 
(Public,  No.  102),  is  as  follows: 

^'Engineer  equipment  of  troops. — For  pontoon  material 
tools,  instruments,  and  supplies  required  for  use  in  the  engi- 
neer equipment  or  troops,  including  the  purchase  and  prepa- 
ration of  engineer  manuals,  ninety  thousand  dollars." 

It  is  now  desired  to  expend  on  this  building,  if  permissible, 
the  full  amount  of  the  estimate  for  its  construction.     No 
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contract  has,  it  appears,  been  made  as  yet  for  the  erection 
of  said  building. 

Section  3733  of  the  Revised  Statutes  provides  as  follows: 

"  Sec.  3733.  No  contract  shall  be  entered  into  for  the  erec- 
tion, repair,  or  furnishing  of  any  public  building,  or  for  any 
public  improvement,  which  shall  bind  the  Government  to 
pay  a  larger  sum  of  money  than  the  amount  in  the  Treasury 
appropriated  for  the  spedfic  purposed 

In  10  Comp.  Dec.,  685,  in  construing  said  section  it  was 
said: 

"  The  sections  of  the  statutes  (R.  S.,  3663,  3733,  and  3734) 
above  quoted  have  special  reference  to  the  erection,  repair, 
and  furnishing  of  new  public  buildings,  and  the  making  of 
new  public  improvements,  and  clearly  contemplate  that 
expenditures  for  these  purposes  shall  he  specifically  appro- 
priated for^  and  the  new  ouilding  or  public  improvements 
specifically  authorized,'*'* 

(See  also  35  MS.  Comp.  Dec,  961 ;  19  Op.  Atty.  Gen.,  607; 
52  MS.  Comp.  Dec,  Jan.  28,  1910,  to  the  Secretary  of  the 
Navy.) 

The  appropriation  made  by  the  act  of  March  23, 1910,  does 
not  specifically  appropriate  for  a  building  or  public  im- 
provement of  the  character  which  it  is  desired  to  erect,  but, 
on  the  contrary,  enumerates  certain  specific  objects,  among 
which  such  building  is  not  included. 

The  appropriation  as  made  by  the  act  of  March  23,  1910, 
above  quoted,  is  in  the  exact  language,  amounts  appropriated 
excepted,  as  the  appropriations  made  for  many  years  for 
"Engineer  equipment  of  troops."  (See  act  of  Mar.  3,  1909, 
35  Stat.,  749;  act  of  May  11,  1908,  35  Stat.,  123;  act  of  Mar. 
2, 1907,  34  Stat.,  1174;  act  of  June  12, 1906,  34  Stat.,  256.) 

It  is  understood  that  the  building  is  not  to  be  of  a  tem- 
porary character,  and  in  view  of  the  fact  that  the  building 
in  question  is  not  specifically  appropriated  for,  as  required 
by  section  3733  of  the  Revised  Statutes,  I  am  of  the  opinion 
that  the  appropriation  made  by  the  act  of  March  23,  1910, 
supra^  is  not  applicable  to  construct  said  building,  whether 
the  same  cost  $15,000  or  less.  I  have  the  honor,  therefore, 
to  answer  your  question  in  the  negative. 
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EXCESS  ACCOMXODATIOHS  yUJUilSHJBD  BT  A  TSAESPOBTATIOV 

COXPAHT. 

Accommodations  furnished  by  a  transportation  company  in  excess  of 
that  specified  on  tlie  request  is  in  the  nature  of  a  voluntary  serv- 
ice and  such  excess  service  does  not  present  a  legal  claim. 

Decision  hj  Comptroller  Traoewell,  Kay  8,  1910. 

The  Chicago  and  Northwestern  Railway  Company  applied 
April  14/1910,  for  a  reconsideration  of  my  decision  of  De- 
cember 8,  1909,  as  follows: 

"We  return  herewith  Treasury  Department  check  No.  851 
for  $116.70,  which  was  inclosed  with  your  decision  of  Decem- 
ber 8,  1909,  bearing  appeal  No.  17956,  in  connection  with  our 
requeist  for  revision  of  the  account  on  the  above-numbered 
bill,  covering  Treasury  Department  request  No.  2460,  issued 
in  January,  1909,  for  transportation  of  one  man  from  Chi- 
cago to  San  Francisco  and  return  to  New  Orleans. 

"  Your  statement  that  first-class  limited  transportation  was 
requested  for  one  man  Chicago  to  San  Francisco  and  return 
to  New  Orleans  is  noted,  but  from  the  reading  of  the  trans- 
portation request  it  would  accordingly  be  understood  by 
anyone  to  call  for  a  round-trip  ticket.  Our  agent  therefore 
issued  such  ticket.  Form  G  17,  No.  5386,  with  Form  R  60,  No. 
4575,  for  which  the  correct  tariff  rate,  as  billed,  is  $126.  Our 
agent  placed  a  natural  interpretation  on  this  order  and  issued 
the  only  form  of  round-trip  ticket  which  was  available  at 
the  time. 

"  If  the  Government  desired  to  take  advantage  of  straight 
continuous  passage  rates  in  each  direction,  it  should  have 
drawn  one  requisition  for  the  going  trip  and  another  for  the 
return,  or  one  requisition  which  should  have  specified  Chi- 
cago to  San  Francisco  and  San  Francisco  to  New  Orleans, 
with  notation  '  Closely  limited,'  and  then  our  agent  might 
have  understood  that  it  was  intended  to  apply  for  separate 
going  and  return  tickets,  and  would  have  issued  a  ticket  for 
the  going  trip  and  limited  according  to  tariff,  also  an  order 
on  the  Pacific  Coast  Line  for  one-way  limited  ticket  from 
San  Francisco  to  New  Orleans,  which  we  then  could  have 
billed  against  the  Government  at  the  one-way  rates  applying 
in  each  direction.  We  believe,  therefore,  in  view  of  the  fact 
that  transportation  was  requested  in  the  manner  specified  and 
our  agent  in  good  faith  furnished  the  only  available  round- 
trip  ticket,  the  Government  should  settle  accordingly  and  we 
would  ask  that  you  give  this  matter  your  further  considera- 
tion, advising  that  the  amount  disallowed  by  the  Auditor 
will  be  credited  to  us  in  a  subsequent  settlement." 
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It  has  been  repeatedly  held  that  a  government  request, 
unless  otherwise  indicated,  is  to  be  understood  as  a  request 
for  transportation  at  the  lowest  rates  available  to  the  public 
including  any  special  rate  effective  at  the  time  for  the  class 
of  transportation  requested  and  furnished. 

The  request  in  this  case  calls  for  first-class  limited  trans- 
portation from  Chicago  to  San  Francisco  and  return  to  New 
Orleans.  The  Auditor  allowed  $59.20  Chicago  to  San  Fran- 
cisco and  $57.50  San  Francisco  to  New  Orleans,  making  a 
total  of  $116.70.  It  appears  from  correspondence  in  the 
case  that  $59.20  is  acceptable  for  the  service  Chicago  to 
San  Francisco,  but  that  the  regular  limited  rate  from  San 
Francisco  to  New  Orleans  is  not  acceptable  because  of  stops 
en  route.  The  request  called  for  limited  transportation  and 
indicated  no  stop  except  San  Francisco.  The  rate  allowed 
for  the  trip  from  San  Francisco  to  New  Orleans  is  the  reg- 
ular limited  rate.  There  is  nothing  to  indicate  that  any 
different  service  was  requested. 

In  my  decision  of  December  8, 1909, 1  said : 

"  If  any  accommodation  was  furnished  by  the  claimant  in 
excess  of  the  request  therefor,  such  excess  was  in  the  nature 
of  a  voluntary  service  for  which  no  legal  claim  can  arise,  it 
being  a  familiar  principle  of  law  that  a  person  can  not 
make  himself  the  creditor  of  another  without  that  other's 
consent. 

"  If  the  passenger  desired  additional  service,  not  called 
for  on  the  request,  he  should  have  paid  for  it.  and  pre- 
sented his  claim  to  the  proper  officer  for  reimoursement. 
Carriers  should  tmderstand  that  it  is  their  duty  to  adhere  to 
the  terms  of  their  contract,  viz.  the  request, 

"The  claimant  had  no  autnority  to  furnish  accommoda- 
tions in  excess  of  that  requested  by  the  Assistant  Secretary 
of  the  Treasury,  and  if  it  did  so  no  claim  against  the  United 
States  can  be  created  thereby.  To  recomize  such  a  claim 
would  be  the  reco^ition  of  the  right  of  any  individual  to 
create  a  claim  against  the  United  States  by  the  rendition  of 
services  that  are  not  requested  bv  any  one  authorized  to 
represent  the  United  States,  which  would  be  not  only  con- 
trary to  public  policv  but  in  violation  of  the  legal  require- 
ments of  a  contract.'^ 

The  company  appears  to  have  been  fully  paid  for  the 
service  requested. 
The  previous  decision  in  this  case  is  therefore  affirmed. 
52SS8*— VOL  16—10 44 
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PAYMEHT  OF  JITBOKEHT  TO  CLAIXAHT'S  LEGAL  REFRESSHT- 
ATIVE8  WHERE  CLAHEANT  WAS  LIVING  AT  BATE  THE  ACTIOS 
WAS  BROUGHT  BFT  DIED  PRIOR  TO  RENDERING  OF  JXTDGXENT. 

When  a  claimant  Is  living  at  tbe  date  the  snit  was  bronght  hot 
dies  prior  to  the  rendering  of  a  Judgment  in  his  favor  and  his 
claim  presented  to  the  Auditor  for  payment  by  his  legal  repre- 
sentatives, said  Judgment  is  not  a  nullity,  but  irregular  and  void- 
able, and  is  controlling  on  the  accounting  officer,  who  Is  author- 
ized to  settle  same  if  the  subject-matter  is  one  that  would  sur- 
vive in  favor  of  the  legal  representatives. 

Decision  by  Comptroller  Traoewell,  May  2,  1910. 

The  Auditor  for  the  War  Department  reports  April  28, 
1910,  for  approval,  disapproval,  or  modification  the  follow- 
ing decision : 

''  In  the  examination  of  the  claims  for  the  pa^^ment  of 
the  amounts  of  the  judgments  in  the  case  of  fViUiam  F. 
Hood  V.  The  United  States,  which  was  decided  in  the  Court 
of  Claims  March  29,  1909,  subsequentlv  to  the  death  of  the 
plaintiff,  and  the  case  of  Jerry  H.  Powell  v.  The  United 
States,  which  was  decided  in  the  United  States  circuit  court, 
eastern  district  of  Kentucky,  November  11,  1907,  subse> 
quently  to  the  death  of  the  plaintiff,  the  question  arises  in 
each  case  as  to  whether  the  judgment  is  a  nullity  or  whether 
the  amount  of  the  judgment  can  legally  be  paid  to  the 
administrator  or  the  executor,  as  the  case  may  be,  from  the 
proper  appropriation. 

'^  It  appears  that  administration  was  duly  granted  March 
6,  1906,  to  Ida  E.  Hood,  widow  of  William  F.  Hood,  de- 
ceased, upon  the  estate  of  her  deceased  husband;  and  to 
Charles  S.  Powell  February  6,  1905,  upon  the  estate  of 
JeriT  H.  Powell,  deceased. 

"  In  the  case  of  George  Case  v.  The  United  States,  which 
was  decided  by  the  Court  of  Claims  January  9,  1905,  and  an 
award  made  in  the  plaintiff ^s  favor,  the  fact  of  the  death 
of  the  plaintiff  prior  to  the  rendition  of  a  judgment  was 
afterwards  disclosed  to  this  office,  and  the  Comptroller  of 
the  Treasury  thereupon  held,  in  a  decision  dated  June  21, 
1905,  that  the  judgment  of  the  Court  of  Claims  in  favor 
of  the  plaintiff,  George  Case,  was  not  void,  although  the 
plaintiff  was  dead  at  the  time  the  judgment  was  rendered, 
but  simply  irregular  and  voidable. 

"After  the  Court  of  Claims  had  decided  the  case  of  James 
L.  Fisher  v.  The  United  States,  the  fact  was  brought  to  the 
attention  of  the  court  that  the  claimant  was  dead  when  the 
jud^ent  was  rendered,  and  the  court  thereupon  hdd  that 
the  judgment  was  a  nullity. 
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"  On  January  8,  1908,  Stanton  J.  Peelle,  Chief  Justice  of 
the  Court  of  Claims,  signed  the  following,  showing  the  con- 
clusion reached  by  the  court : 

"  *As  claimant  was  dead  when  judgment  was  rendered  the 
judgment  is  a  nullity,  and  clerk  will  so  enter  on  record.' 

'•In  the  case  of  Andrew  J.  Verbick,  private  and  commis- 
sary sergeant.  Company  B,  Second  West  Virginia  Volunteer 
Cavalry,  and  Company  C,  Eighteenth  Ohio  Volunteer  In- 
fantry, this  office  made  settlement  for  a  certain  amount  in 
his  favor,  April  5,  1909,  and  it  was  afterwards  brought  to 
the  attention  of  this  office  that  said  soldier  was  dead  at  the 
time  said  settlement  was  made  in  his  favor..  Under  these 
circumstances  the  Comptroller  of  the  Treasury,  in  his  deci- 
sion dated  November  15,  1909,  held  that  said  settlement  was 
a  nullity  and  without  force  or  effect;  that  the  soldier's  claim 
abated  with  his  death  and  that  any  action  subsequently  taken 
was  void  either  to  bind  the  Government  or  the  soldier,  and 
that  the  so-called  settlement  was  null  and  void;  that  settle- 
ment of  the  amount  due  an  officer's  or  a  soldier's  estate  may 
be  made  by  the  Auditor  to  his  legal  representative  or  to  his 
lawful  heirs,  as  authorized  by  law  upon  claims  asserted  by 
them  under  laws  and  decisions  in  force  at  the  time  of  such 
settlement. 

"The  Comptroller  thereupon  declared  that  any  practice 
theretofore  established  or  made,  which  was  contrary  to  the 
views  expressed  in  said  decision,  was  set  aside. 

"  It  is  not  clear  to  this  office  whether  or  not  the  Comptrol- 
ler's decision  of  November  15,  1909,  in  its  reference  to  any 
practice  theretofore  established  or  made,  which  is  contrary 
to  the  views  therein  expressed,  was  intended  to  include  the 
practice  established  or  made  by  the  Comptroller's  decision 
m  the  case  of  George  Case,  June  21, 1905. 

"To  remove  any  uncertainty  and  to  establish  a  uniform 
practice,  I  decide  that  the  Comptroller's  decision  of  June  21, 
1905,  should  be  so  modified  or  construed  that  it  may  be  held 
in  all  similar  cases  hereafter  arising  where  it  appears  that 
the  plaintiff  was  dead  before  the  rendition  of  a  judgment 
in  his  favor  by  the  Court  of  Claims  or  other  court,  that  such 
judgments  are  nullities." 

There  is  nothing  in  the  record  as  transmitted  to  show  that 
the  plaintiff  in  each  of  these  judgments  was  not  living  at  the 
date  the  suit  was  brought.  The  actions  are  also  such  as 
would  survive  to  the  legal  representatives.  A  judgment  ren- 
dered after  the  death  of  the  party  in  such  case  is  not  abso- 
lutely void,  but  only  irregular  and  voidable.  {Freeman  on 
Judgments^  sec.  153.) 
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On  this  question  Freeman  states  the  rule  to  be  that: 

^^  On  the  other  hand,  if  an  action  is  begun  by  and  against 
living  parties,  over  whom  the  court  obtains  jurisdiction,  and 
some  of  them  subsequently  die,  it  is  not  thereby  deprived  of 
its  jurisdiction,  and  while  it  ought  not  to  proceed  to  judgment 
without  making  the  representatives  or  successors  in  interest 
of  the  deceased  party  parties  to  the  action,  yet  if  it  does  so 
proceed  its  action  is  irregular  merely,  and  its  judgment  not 
void." 

In  the  case  of  Montgomery  v.  Sawyer  (100  U.  S.,  571,  576) 
the  Supreme  Court  said  (p.  576) : 

"  By  the  common  law,  if  a  defendant  died  after  the  com- 
mencement of  a  term,  a  judgment  entered  against  him  during 
the  term  had  relation  back  to  the  first  day  of  the  term  and 
was  deemed  valid." 

In  the  case  of  Richardson  v.  Green  (130  U.  S.,  104) : 

^  "  Where  the  appellee  died  after  the  argument  of  the  motion 
to  dismiss  the  appeal,  the  order  on  the  motion  was  entered 
nunc  pro  tunc  of  the  day  of  the  argument." 

These  cases  show  that  the  court  is  not  deprived  of  all  power 
to  proceed  by  the  death  of  one  of  the  parties.  When,  there- 
fore, it  does  proceed  without  objection  by  the  other  party  its 
judgment  is  not  void,  but  only  voidable. 

I  am  of  the  opinion,  therefore,  that  when  a  claim  is  pre- 
sented to  the  Auditor  for  payment  of  such  judgment  by  the 
legal  representatives  of  the  deceased  payee  in  whose  favor 
said  judgment  is  rendered  that  he  is  authorized  to  pay  the 
same  if  the  subject-matter  of  said  judgment  was  one  that 
would  survive  in  favor  of  the  legal  representatives.  My 
decision  of  June  21,  1905  (33  MS.  Comp.  Dec.,  1241),  is 
therefore  reaffirmed. 

The  decision  of  this  office  of  November  15,  1909  (51  MS. 
Comp.  Dec,  779) ,  is  not  controlling  in  this  case  for  the  reason 
that  in  that  claim  the  entire  record  remained  within  the 
jurisdiction  and  control  of  the  accounting  officers,  and  when 
it  was  discovered  that  the  settlement  was  made  under  a  mis- 
take of  fact  it  was  within  the  power  of  the  accounting  offi- 
cers to  declare  the  proceeding  taken  subsequent  to  the  death 
and  under  mistake  a  nullity.  The  judgments  of  the  courts 
rendered  in  the  cases  now  before  the  Auditor,  after  the  death 
of  the  party  plaintiff,  were  in  a  cause  of  action  which  would 
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survive  to  the  plaintiffs'  legal  representatives,  and  jurisdic- 
tion of  the  parties  was  obtained  in  the  lifetime  of  the  parties. 
They  are  not,  therefore,  void,  but  only  voidable,  and  are 
controlling  on  the  accounting  ofScers,  payment  having  been 
demanded  by  the  legal  representatives,  unless  for  any  reason 
such  judgments  should  be  returned  to  the  courts  rendering 
them  for  correction  and  corrected  if  authorized  and  deemed 
necessary. 

The  decision  of  the  Auditor  is  therefore  disapproved. 


BEFEHDANT'S  COSTS  IK  CONDEiarATION  P&OCXEBIHOS. 

As  a  general  rule,  when  the  United  States  is  a  party  to  a  salt,  it  Is 
not  liable  to  pay  costs  incurred  by  the  adverse  party,  even  though 
such  adverse  party  prevail  in  the  suit,  unless  there  is  an  aflarm- 
atlve  statute  clearly  making  the  United  States  liable  therefor. 

The  act  of  August  1,  1888  (25  Stat.,  857),  relating  to  condemnation 
proceedings  to  acquire  sites  for  public  buildings,  does  not  imply 
that  the  United  States  should  stand  upon  the  same  footing  in 
a  State  as  would  a  quasi  public  corporation,  or  other  artificial 
entity,  with  reference  to  the  payment  of  costs. 

Wlien  the  defendant  in  condemnation  proceedings  has  incurred  ex- 
penses in  procuring  the  attendance  of  witnesses  upon  the  day  set 
for  trial,  and  the  case  was,  on  said  day,  continued  upon  motion 
of  the  district  attorney,  and  was  subsequently  dismissed  at  the 
request  of  the  Government,  and  there  is  no  federal  or  state 
statute  clearly  authorizing  the  taxing  of  defendant's  costs  against 
the  Government,  or  their  payment  by  the  Government,  such 
expenses  are  not  legally  payable  from  government  funds. 

Wben  land  has  been  condemned  and  the  court,  in  rendering  Judg- 
ment, includes  in  said  Judgment  or  award  certain  costs,  such 
Judgment,  including  the  costs,  would  be  a  legal  charge  against  the 
appropriation  to  acquire  the  site,  when  the  payment  of  the  Judg- 
ment was  made  a  condition  precedent  to  vesting  title  in  the 
Government. 

ComFtroUer  Traoo^eU  to  the  Attomey-OeiMral,  Xay  5,  19ia. 

I  am  in  receipt  of  your  letter  of  the  29th  ultimo,  as 
follows : 

"  Inclosed  herewith  is  a  copy  of  a  letter  from  J.  M.  Boone 
to  Hon.  E.  S.  Candler^  M.  C.  Taking  if  for  granted  that  the 
statements  contained  in  said  letter  are  true,  will  you  advise 
the  department  whether  the  costs  mentioned  in  that  letter 
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should  be  paid  from  any  appropriation  or  appropriations  for 
this  department  ? " 

The  "  costs  "  referred  to  are  represented  as  being  expenses 
incurred  by  the  defendant  in  the  case  of  United  States  v. 
Mrs.  A.  (7.  Borroum  on  account  of  certain  witnesses,  16  in 
number,  who  attended  the  United  States  circuit  court  at 
Aberdeen,  Miss.,  April  term,  1909,  on  behalf  of  the  defendant 
to  testify  for  her  as  to  the  value  of  lands  sought  to  be  con- 
demned by  the  Government  for  a  post-office  site,  the  said 
lands  being  located  in  the  city  of  Corinth,  Miss.,  and  owned 
by  the  defendant.  (See  omnibus  public  buildings  act  of 
May  30,  1908  (35  Stat,  528,  530),  for  appropriation  for  site 
and  building.) 

It  appears  from  the  correspondence  that  upon  the  day  set 
for  the  trial  the  case  was  continued  upon  motion  of  the 
United  States  attorney,  and  subsequently  dismissed  upon  re- 
quest of  the  Government,  the  United  States  finally  acquiring 
a  different  site.  It  is  alleged  that  the  defendant  deemed  it 
necessary  to  have  her  witnesses  present  upon  the  day  set  for 
the  trial  and  has  had  "  to  pay  considerable  amounts  of  court 
costs  "  to  said  witnesses.  It  further  appears  that  the  question 
of  the  payment  by  the  Government  of  witness  fees  to  these 
witnesses  of  the  defendant  was  presented  to  the  presiding 
judge,  United  States  District  Judge  Niles,  who  declined  to 
sign  an  order  requiring  the  United  States  marshal  to  pay 
these  witnesses,  apparently  upon  the  ground  that  there  were 
no  funds  in  the  marshal's  hands  with  which  to  pay  these  wit- 
nesses. 

The  general  rule  in  regard  to  the  payment  of  costs  is  that 
where  the  United  States  is  a  party  to  a  suit  it  is  not  liable  to 
pay  costs  incurred  by  the  adverse  party,  even  though  such 
adverse  party  prevail  in  the  suit,  unless  there  is  an  affirma- 
tive statute  clearly  making  the  United  States  liable  therefor. 
( United  States  v.  Boyd^  5  Howard,  29 ;  Marine  v.  Logan^  62 
Fed.  Rep.,  153;  Carlisle  v.  Cooper^  64  id.,  .472;  Stanley  v. 
Schwalbyj  162  U.  S.,  255 ;  Pine  River  Logging  Go.  v.  United 
States,  186  id.,  296.) 

I  know  of  no  statute  authorizing  the  payment  of  costs  in 
the  present  case,  unless  it  be  the  act  of  August  1,  1888  (25 
Stat,  357),  conferring  jurisdiction  upon  the  United  States 
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circuit  and  district  courts  in  condemnation  proceedings 
brought  by  the  Government  to  acquire  sites  for  public  build- 
ings, and  making  it  the  duty  of  the  Attorney-General,  upon 
the  application  of  the  Secretary  of  the  Treasury,  to  cause 
such  proceedings  to  be  commenced,  section  2  of  which  act 
provides  that  the  "  practice,  pleadings,  forms,  and  modes 
of  proceeding  "  in  such  cases  shall  conform,  as  near  as  may 
be,  "  to  the  practice,  pleadings,  forms,  and  proceedings  exist- 
ing at  the  time  in  like  causes  in  the  courts  of  record  of  the 
State"  wherein  the  real  estate  sought  to  be  acquired  is 
located. 

It  will  be  noted  that  while  this  act  provides  that  the 
**  practice,  pleadings,  forms,  and  modes  of  proceeding  "  shall 
conform  to  that  of  the  state  courts,  yet  there  is  no  express 
provision  in  said  act  authorizing  the  payment  by  the  Gov- 
ernment of  any  expenses  incurred  by  the  owner  of  the  land 
in  attempting  to  prove  by  witnesses  the  value  of  the  land,  or 
any  expenses  otherwise  incurred  by  said  owner.  If  the  stat- 
ute, however,  clearly  and  necessarily  implies  that  the  general 
practice  in  the  state  courts  in  condemnation  cases  shall  be 
adopted  to  the  extent  of  paying  such  costs  as  the  State  itself 
would  pay  in  similar  cases  where  it  is  a  party,  such  implica- 
tion would  be  controlling.  In  this  connection  it  may  be 
argued  that  there  is  possibly  implied  authority  contained  in 
this  act  for  the  payment  by  the  United  States  of  costs  to 
the  same  extent  as  like  costs  are  paid  by  the  State  in  similar 
cases  where  the  State  attempts  to  exercise  the  right  of  emi- 
nent domain  to  acquire  real  estate,  for  it  is  not  unreasonable 
to  construe  the  intention  of  Congress  in  the  enactment  of 
this  statute  to  be  that  in  condemnation  proceedings  insti- 
tuted by  the  United  States  to  take  property  in  a  State  for 
public  use  that  the  Government  should  acquire  the  property 
and  deal  with  the  owner  in  the  same  manner  as  would  the 
State  under  similar  circumstances.  It  is  hardly  reasonable, 
though,  to  hold  that  Congress  intended  by  this  act  to  imply 
that  the  United  States  in  condemnation  proceedings  should 
stand  upon  the  same  footing  in  a  State  as  would  a  quasi 
public  corporation,  such  as  a  railroad  company  or  other  arti- 
ficial entity,  as  to  the  payment  of  costs.  That  the  rights  of 
the  United  States  are  superior  to  those  of  such  a  corporation 
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and  are  at  least  equal  to  those  of  the  State  is  recognized  in 
Kohl  V.  United  States  (91  U.  S.,  367). 

I  find  no  Mississippi  statute  which  clearly  makes  that 
State  liable  to  pay  defendants'  costs  in  contesting  proceed- 
ings brought  by  the  State  to  condemn  land  for  public  use. 
The  Mississippi  code  of  1906  under  the  chapter  on  "  eminent 
domain"  provides,  section  1872,  that  ** costs  in  all  cases 
under  this  chapter  shall  be  paid  by  the  applicant^  except  in 
certain  cases  appealed  by  the  owner.  Section  1864,  the  first 
section  under  this  chapter,  is  to  the  effect  that  "  any  person 
or  corporation  having  the  right  to  condemh  private  property 
for  public  use  shall  exercise  that  right  as  provided  in  this 
chapter,  and  not  otherwise." 

No  mention  is  made  in  either  section,  or  elsewhere  in  this 
chapter,  of  condemnation  proceedings  brought  by  the  State. 
It  will  be  seen,  therefore,  that  the  Mississippi  statutes  in 
providing  that  costs  shall  be  paid  by  the  "  applicant "  has 
apparently  limited  this  term  to  "  any  person  or  corporation  " 
having  the  right  to  condemn  private  property  for  public  use. 
The  words  "  any  person  or  corporation  "  can  not  under  the 
adopted  rules  governing  the  construction  of  statutes  be 
properly  extended  to  include  the  sovereign.  This  rule  of 
construction  is  stated  by  Mr.  Justice  Story  in  United  States 
V.  Hoar  (2  Mason,  311)  as  follows: 

"  It  appears  to  me,  therefore,  to  be  a  safe  rule,  founded  in 
the  principles  of  the  common  law,  that  the  general  words  of 
a  statute  ought  not  to  include  the  Government  or  affect  its 
rights  unless  that  construction  be  dear  and  indisputable 
upon  the  text  of  the  act." 

In  United  States  v.  Green  (4  Mason,  427)  the  sourt  said : 

''It  is  a  general  rule  in  the  interpretation  of  legislative 
acts  not  to  construe  them  to  embrace  the  sovereign  power  or 
government  unless  expressly  named  or  included  by  necessary 

implication." 

In  United  States  v.  Fox  (94  U.  S.,  815)  it  was  held  that 
the  word  person,  or  corporation,  as  used  by  the  legislature, 
could  not  be  so  extended  as  to  include  the  Federal  Govern- 
ment. 

It  would  seem,  therefore,  that  the  State  of  Mississippi  in 
exercising  its  right  to  condemn  land  for  public  use  does  so 
under  the  common  law,  and  I  think  it  is  sufficiently  clear 
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under  the  common  law  that  costs  incurred  in  such  a  case  by 
a  defendant  are  not  legally  taxable  against  the  State.  If  this 
be  a  correct  statement  of  the  rule  where  the  State  is  a  party, 
I  see  no  good  reason  why  it  should  not  apply  with  equal 
force  in  a  case  where  the  -United  States  is  a  party. 

Attention  is  especially  called  to  the  opinion  rendered  by 
United  States  Circuit  Judge  Pardee  in  the  comparatively 
recent  case  (May  21, 1903)  of  United  States  v.  Dickson  et  al. 
(127  Fed.  Bep.,  774),  which  case  seems  to  be  in  point  with 
the  case  now  before  me,  or  at  least  to  involre  the  same  prin- 
ciple. In  that  case  the  United  States  had  brought  suit  to 
condemn  certain  land  in  Atlanta,  Ga.,  as  a  site  for  a  public 
building,  which  proceedings  were  dismissed  upon  motion  of 
the  United  States  attorney,  and  in  dismissing  the  proceed- 
ings and  denying  costs  to  the  defendant  the  court  said : 

"It  is  the  universally  conceded  right  of  every  plaintiff 
to  dismiss  his  sait  whenever  he  sees  fit,  unless  some  pro- 
pounded interests  of  the  defendants  should  be  affected. 
*  *  *  /n  the  absence  of  a  statute  authorizing  the  same^ 
the  courts  of  the  United  States  do  not  give  judgment  against 
the  United  States  for  costs^ 

In  view  of  the  foregoing  I  am  of  opinion  that  inasmuch 
as  there  is  no  statute,  either  federal  or  state,  which  clearly 
authorizes  the  taxing  of  the  defendant's  costs  against  the 
United  States,  or  their  payment  by  the  United  States,  in 
such  a  case  as  that  now  under  consideration,  that  the  amount 
paid  by  the  defendant  to  her  witnesses,  or  owing  by  her  to 
said  witnesses,  is  not  a  legal  charge  against  the  appropria- 
tions to  defray  the  expenses  of  the  United  States  courts,  or 
otherwise  out  of  government  funds. 

If  this  land  had  been  taken  and  the  court  in  rendering 
judgment  had  included  in  said  judgment,  or  award,  certain 
costs,  said  judgment,  including  costs,  would  have  been  a 
legal  charge  against  the  appropriation  to  acquire  the  site, 
where  the  payment  of  said  judgment  was  made  a  condition 
precedent  to  vesting  of  the  title  in  the  United  States.  (See 
3  Comp.  Dec.,  75,  and  United-  States  v.  Engeman  et  al.^ 
46  Fed.  £ep.,  898.)  It  may  also  be  added  that  nothing 
said  herein  is  intended  to  relieve  the  judicial  appropriations 
from  the  payment  of  fees  to  witnesses  subpoenaed  by  and 
for  the  United  States,  and  who  attend  court  as  witnesses  on 
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behalf  of  the  United  States  in  condemnation  cases,  when 
such  witnesses  are  paid  by  the  marshal  upon  order  of  the 
court     (2  Comp.  Dec.,  377.) 


INCREASED  FAT  OF  CHIEF  NTTBSSS  OF  THE  NAYT. 

Chief  nurses  (female)  of  the  Nayy,  who  are  detached  from  one  hos- 
pital and  ordered  to  duty  at  another,  with  leave  en  roate^  are  not 
serving  as  chief  narses  while  traveling  to  their  new  posts  nor 
while  on  leave,  and  are  not  entitled  during  such  periods  to  the 
Increased  pay  authorized  by  the  act  of  February  2,  1901  (31  Stat., 
753). 

Beolsion  by  Assistant  ComptroUer  MItoheU,  May  7,  1910. 

Martha  E.  Pringle,  chief  nurse,  U.  S.  Navy,  appealed  April 
7, 1910,  from  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  disallowing  by  settlement  No.  102833,  dated  March 
14, 1910,  her  claim  for  difference  of  pay  between  the  pay  of  a 
nurse  in  the  Nurse  Corps,  U.  S.  Navy,  at  $40  per  month,  and 
that  of  a  chief  nurse,  at  the  rate  of  $65.  per  month,  from  De- 
cember 1  to  December  19,  1909,  inclusive. 

The  appellant  received  an  appointment  in  the  Navy  Nurse 
Corps  (female),  dated  October  28, 1908,  as  follows: 

"  Madam  :  Having  passed  a  satisfactory  examination  you 
are  hereby  appointed  a  chief  nurse  in  the  Navy  Nurse  Corps 
(female),  to  date  from  October  23,  1908." 

She  was  subsequently  assigned  to  duty  at  the  Naval  Med- 
ical School  Hospital,  Washington,  D.  C.,  and  was  receiving 
pay  at  the  rate  of  $65  per  month  when  she  received  orders. 
dated  November  26,  1909,  as  follows: 

"Madam:  You  are  herebjr  directed  to  proceed  from  the 
Naval  Medical  School  Hospital,  Washington,  D.  C,  to  the 
naval  hospital,  Mare  Island,  Cal.,  and  report  to  the  medical 
officer  in  command  of  that  hospital  for  duty  as  chief  nurse, 
delaying  fourteen  days  en  route. 

"  Presentation  of  these  orders  to  the  paymaster  at  the 
navy-yard,  Washington,  will  be  sufficient  authority  for  him 
to  furnish  you  with  transportation  from  Washington  to 
Mare  Island,  Cal.,  charging  the  same  to  ^  Pay,  miscellaneous.' 

"  You  are  requested  to  keep  a  detailed  account  of  expenses 
and  submit  a  claim  on  completion  of  this  duty,  accompanied 
by  receipts  where  practicable,  in  accordance  with  Scheaule  C, 
herewith  inclosed. 
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The  following  is  a  communication  from  the  Surgeon-Gen- 
eral, United  States  Navy,  to  the  medical  officer  in  command, 
naval  hospital,  Mare  Island,  CaL,  dated  December  18,  1909 : 

"  Sir  :  Bv  authority  of  the  honorable  the  Secretary  of  the 
Navy  the  fourth  paragraph  on  page  15  of  the  '  Regulations 
and  Instructions  for  tne  Nurse  Corps,  United  States  Navy, 
1909,'  has  been  amended,  and  under  said  authority  the  pay 
of  Chief  Nurse  Martha  E.  Pringle,  assigned  to  duty  at  the 
United  States  naval  hospital,  Mare  Island,  CaL,  will  be, 
from  and  after  the  date  of  her  reporting  for  duty  as  chief 
nurse,  $65  per  month. 

"  Reference  of  this  letter  to  the  pay  officer  concerned  is 
directed." 

The  appellant  was  detached  from  duty  at  the  Naval  Med- 
ical School  Hospital  at  Washington,  November  30, 1909,  and 
reported  for  duty  at  hospital,  Mare  Island,  CaL,  December 
20.  She  was  paid  at  the  rate  of  $65  per  month  to  and  in- 
cluding November  30,  and,  by  the  pay  officer  at  the  navy- 
yard.  Mare  Island,  CaL,  at  the  rate  of  $40  per  month,  De- 
cember 1  to  December  19,  1909,  inclusive. 

The  Auditor  disallowed  the  difference  in  pay  claimed  be- 
cause— 

"  Regulations  governing  the  Nurse  Corps  of  the  Army  and 
Navy  orovide  that  chief  nurses  shall  be  entitled  to  pay  as 
such*^  from  date  of  assi^ment  to  duty,  and  the  Surgeon- 
General,  United  States  Navy,  in  order  or  December  18, 1909, 
specifically  states  that  pay  shall  begin  from  and  after  date 
of  reporting  for  duty  as  chief  nurse." 

The  provision  in  the  act  of  May  13,  1908  (35  Stat.,  146), 
for  the  establishment  of  the  Nurse  Corps  (female)  of  the 
Navy  is  in  part  as  follows  ; 

"The  Nurse  Corps  (female)  of  the  United  States  Navy 
is  hereby  establishea,  and  shall  consist  of  one  superintendent, 
to  be  appointed  by  the  Secretary  of  the  Navy,  who  shall  be  a 
^aduate  of  a  hospital  training  school  having  a  course  of 
instruction  of  not  less  than  two  years,  whose  term  of  office 
may  be  terminated  at  his  discretion,  and  of  as  many  chief 
nurses,  nurses,  and  reserve  nurses  as  may  be  needed.    ♦    ♦    ♦ 

"The  superintendent,  chief  nurses,  and  nurses  shall  re- 
spectively receive  the  same  pay,  allowances,  emoluments,  and 
privileges  as  are  now  or  may  hereafter  be  provided  by  or  in 
pursuance  of  law  for  the  i^urse  Corps  (female)  of  the 
Army,'' 
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The  provision  for  pay  for  the  Army  Nurse  Corps  thus 
made  applicable  to  the  Navy  Nurse  Corps  is  in  the  Army 
reorganization  act  of  February  2,  1901  (31  Stat,  753),  as 
follows : 

"That  the  superintendent  and  nurses  shall  receive  trans- 
portation and  necessary  expenses  when  traveling  under 
orders;  and  the  pay  and  allowances  of  nurses,  and  reserve 
nurses,  when  on  active  service,  shall  be  fortv  dollars  per 
month  when  on  duty  in  the  United  States  ancl  fifty  dollars 
per  month  when  wimout  the  limits  of  the  United  States. 

"  They  shall  be  entitled  to  quarters,  subsistence,  and  medi- 
cal attendance  during  illness,  and  they  shall  be  granted 
leaves  of  absence  for  thirty  days,  with  pay,  for  each  calen- 
dar year;  and  when  serving  as  chief  nurses  their  pay  may 
be  increased  by  authority  of  the  Secretary  of  War,  such  in- 
crease not  to  exceed  twenty-five  dollars  per  month.    ♦    ♦    ♦  »» 

War  Department  General  Orders,  No.  64,  of  November  16, 
1903,  made  pursuant  to  this  law,  provides  as  to  pay  as 
follows: 

"  7.  The  pay  and  allowances  of  nurses  and  reserve  nurses 
when  on  active  service  shall  be  $40  per  month  when  on  duty 
in  the  United  States  and  $50  per  month  when  without  the 
limits  of  the  United  States. 

"^a)  Chief  nurses  receive  the  same  allowances  as  nurse& 
Their  pay  is  regulated  as  follows:  When  assigned  to  duty 
as  chief  nurse  at  any  hospital  where  two  or  more  nurses  are 
stationed  they  shall  receive,  in  addition  to  pay  as  nurse,  $5 
per  month;  where  five  or  more  nurses  are  stationed,  the 
chief  nurse  shall  receive,  in  addition  to  pay  as  nurse,  $10 
per  month ;  where  ten  or  more  nurses  are  stationed,  the  chief 
nurse  shall  receive,  in  addition  to  pay  as  nurse,  $25  per 
month.  In  no  case  shall  a  nurse  be  paid  more  than  $75  per 
month." 

The  following  is  a  paragraph  on  page  15  of  "  Regulations 
and  Instructions  for  the  Nurse  Corps,  U.  S.  Navy,  1909 : " 

^^A  nurse,  when  assigned  to  duty  ks  a  chief  nurse  at  a 
hospital,  shall  be  allowed  the  followmg  additions  to  her  pay : 

"When  assigned  to  duty  as  a  chief  nurse  at  a  hospital 
where  not  less  than  two  or  more  than  four  nurses  are  sta- 
tioned, $5  per  month ;  where  not  less  than  five  or  more  than 
nine  nurses  are  stationed,  $10  per  month ;  where  ten  or  more 
nurses  are  stationed,  $25  per  month,  unless  otherwise  directed 
by  the  Surgeon-General  in  special  cases.'' 
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By  the  act  of  February  2,  1901,  supra^  the  base  pay  of  all 
nurses,  including  chief  nurses,  nurses,  and  reserve  nurses 
when  on  active  service,  is  fixed  at  $40  per  month  when  on 
duty  in  the  United  States  and  $50  per  month  when  without 
the  limits  of  the  United  States;  and  when  serving  as  chief 
nurses  their  pay  may  be  increased  by  authority  of  the  Secre- 
tary of  War  not  to  exceed  $65  per  month.  The  increased 
pay  authorized  by  the  above  act  of  February  2,  1901,  for 
chief  nurses  is  given  them  for  their  service  as  such  in  fact, 
and  not  because  they  are  appointed  as  such  chief  nurses. 
When  not  actually  serving  at  hospitals  at  which  there  are 
other  nurses  of  whom  they  presumably  are  at  the  head,  they 
only  get  the  pay  provided  for  all  nurses,  viz,  $40  per  month 
when  on  duty  in  the  United  States  and  $50  per  month  when 
on  duty  away  from  the  United  States. 

Under  the  law  and  regulations  pursuant  thereto,  the  pay 
of  a  chief  nurse  serving  at  Naval  Medical  School  hospital, 
Washington,  D.  C,  was  $65  per  month,  and  at  the  naval 
hospital  at  Mare  Island  the  same  pay  was  allowed.  The 
appellant  ceased  to  be  entitled  to  pay  as  a  chief  nurse  serv- 
ing at  the  first-named  hospital  when  detached  therefrom, 
November  30,  1909.  Was  she  entitled  to  the  pay  of  a  chief 
nurse  serving  at  the  Mare  Island  hospital  while  traveling 
thereto  and  taking  fourteen  days'  leave  while  en  route  as 
authorized  by  her  orders  of  November  26,  1909,  supra  f 

The  act  of  September  28,  1850  (9  Stat.,  504),  provided 
extra  pay  for  officers  and  enlisted  men  of  the  Army  "  serving 
in  Oregon  or  California."  It  was  held  by  the  Second  Comp- 
troller that  they  were  not  entitled  to  the  extra  pay  while 
en  route  to  Oregon  or  California  (Dig.  2d  Comp.  Dec.,  vol  1, 
sec.  1216).  In  line  with  this  decision  it  was  held  by  this 
office  June  15, 1900  (6  Comp.  Dec.,  947),  that  the  act  of  May 
26, 1900,  which  provided  additional  pay  for  officers  and  men 
"  serving  in  Porto  Rico  "  and  certain  other  places  did  not  en- 
title the  officers  and  men  to  the  additional  pay  until  they 
arrived  at  the  place  for  which  the  additional  pay  was  pro- 
vided. A  person  on  leave  of  absence  is  not  serving  at  any 
station  and  not  on  duty  of  any  kind.  {Colhoun  v.  United 
States,  88  Ct.  Cls.,  198,  202).     (See  15  Comp.  Dec.,  656). 

The  Army  regulation  provided  that  a  nurse,  when  "ew- 
signed^^  to  duty  as  a  chief  nurse  at  a  hospital,  shall  be 
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allowed  the  additional  pay.  The  Court  of  Claims  in  Faren- 
holt  V.  United  States  (42  Ct.  Cls.,  114)  construed  similar 
language  in  the  act  of  March  3,  1899,  providing  additional 
pay  to  officers  for  foreign  service,  viz :  "  When  naval  ofiBcers 
are  detailed  for  shore  duty  beyond  seas"  they  shall  receive 
10  per  cent  additional  pay.  The  counsel  for  claimant  con- 
tended that  these  words  entitled  an  officer  to  such  pay  when 
detailed^  but  the  court  said : 

"  We  do  not  agree  with  this  technical  construction  of  the 
language  of  the  statute  quoted.  When  an  officer  is  detached 
from  a  duty  to  which  he  had  formerly  been  assigned,  and 
before  he  enters  upon  other  duties  under  another  order  of 
assi^ment  at  another  place,  his  pay  should  be  shore  pay  as 
if  within  the  continental  limits  of  the  United  States,  and  the 
higher  rate  of  pay  should  date  from  the  time  he  enters  upon 
the  new  duties  to  which  he  has  been  assigned.  In  other 
words,  when  an  officer  is  detached  from  one  service  he  is  not 
attached  to  another  until  he  has  entered  upon  the  duties  of 
such  assignment." 

I  am  of  opinion  that  the  appellant  was  not  servings  as  a 
chief  nurse  at  Mare  Island  naval  hospital  while  traveling 
thereto  nor  while  on  the  leave  taken  en  route,  and  is  there- 
fore not  entitled,  during  the  period  December  1  to  19,  1909, 
inclusive,  to  pay  provided  for  a  chief  nurse  serving  at  the 
said  hospital,  but  only  to  the  base  pay  of  $40  per  month 
which  was  paid  her.    The  Auditor's  settlement  is  affirmed. 


SHOBE  BITTY  PAT  BETOITD  THE  SEA  OF  HAVAX  OFFICERS. 

Officers  who  have  been  ordered  from  their  ships  to  daty  at  an  emer- 
gency hospital  in  Nicaragua  to  aid  in  caring  for  foreign  soldiers 
and  directed  to  continue  at  such  post  until  further  orders,  which 
orders  do  not  state  that  such  duties  were  in  addition  to  their 
duties  on  ship,  are  entitled  to  the  10  per  cent  additional  pay 
for  shore  duty  beyond  the  seas  whUe  on  duty  at  such  hospital, 
and  are  not  entitled  to  commutation  of  quarters  and  heat  and 
light  allowance  if  the  same  were  furnished  by  the  Government. 

Assistant  Comptroller  Xltohell  to  H.  W.  Grant,  passed  assistant  pay- 
master, tr.  S.  Havy,  Xay  9,  1910. 

I  have  received  through  the  Secretary  of  the  Navy  by 

his  reference  of  April  22,  1910,  your  letter  dated  February 

26, 1910,  requesting  a  decision,  as  follows; 
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"  *  *  *  1.  Are  commissioned  officers  who  were  detailed 
for  temporary  duty  at  the  United  States  naval  hospital, 
Bluefields,  Nicaragua,  entitled  to  sea  pay  and  10  per  cent 
additional  for  sea  duty;  or  to  shore  pay  with  10  per  cent 
additional  for  a  shore  duty  beyond  seas,  while  so  serving? 

"  2.  Are  officers  performing  duty  under  the  inclosed  orders 
entitled  to  commutation  for  quarters  and  heat  and  light 
allowance  while  so  serving? 

"Under  the  inclosed  orders  Asst.  Surg.  D.  G.  Sutton, 
U.  S.  Navy,  remaining  continuously  on  duty  at  the  United 
States  naval  emergency  hospital  from  December  22^  1909, 
until  January  6,  1910,  when  he  returned  to  the  ship  and 
remained  on  board  until  January  15.  On  this  date  he  re- 
lieved Passed  Asst.  Surg.  W.  S.  Pugh,  U.  S.  Navy,  who  was 
in  command  of  the  hospital.  Asst.  Sure.  D.  G.  Sutton, 
U.  S.  Navy,  remained  in  command  of  the  hospital  until 
February  4,  when  he  returned  to  the  ship.  During  the  time 
he  was  on  duty  at  the  hospital  he  performed  no  duty  on 
board  ship  and  was  practically,  so  far  as  his  service  was 
concerned,  detached  from  the  ship. 

"  My  orders  directed  me  to  report  to  the  surgeon  in  com- 
mand of  the  hospital  on  January  3,  1910.  I  performed  no 
duties  on  board  the  ship  was  was  also,  so  far  as  serving  on 
board  was  concerned,  practically  detached  from  the  ship. 
*  *  *  During  the  time  Assistant  Surgeon  Sutton  and 
myself  were  on  shore  we  were  about  7  miles  from  the  ship, 
and  on  one  occasion  the  ship  put  to  sea  without  the  surgeon, 
and  I  was  away  from  the  ship  on  two  occasions  when  it  put 
to  sea." 

Your  first  question  is  too  general  in  character  to  come 
within  my  authority  to  decide.  The  second,  which  is  specific 
as  to  two  cases,  will  be  considered. 

Assistant  Surgeon  Sutton's  orders  of  December  21,  1909, 
are  as  follows: 

"  1.  You  will  report  to  Passed  Asst.  Surg.  W.  S.  Pugh, 
U.  S.  Navy,  on  December  21,  1909,  at  the  naval  emergency 
hospital,  Bluefields,  Nicaragua,  to  assist  that  officer  in  caring 
for  the  wounded  Nicaragua  soldiers  injured  in  the  battle  of 
Rama. 
"  2.  You  will  continue  upon  this  duty  until  further  orders. 
"  Respectfully, 

"  John  H.  Shipley, 
"  Com/mander^  U.  8,  Navy^  Commanding^ 

Senior  Officer  Present. '^'^ 
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Doctor  Sutton  reported  at  the  hospital  the  same  day.  He 
was  temporarily  relieved  from  that  duty  by  the  following 
order  of  Commander  Shipley  dated  January  6,  1910: 

"You  are  temporarily  relieved  from  duty  at  the  naval 
emergency  hospital,  Bluefields,  Nicara^a,  and  will  report 
on  board  the  U.  S.  S.  Des  Moines  for  duty.'' 

He  again  reported  at  the  emergency  hospital  on  January 
15, 1910,  in  obedience  to  the  following  orders  of  Commander 
Shipley,  dated  January  14: 

"  1.  You  will  report  to  Passed  Asst.  Surg.  W.  S.  Pugh, 
U.  S.  Navy,  and  relieve  him  of  the  command  of  the  naval 
emergency  hospital,  Bluefields,  Nicaragua,  as  soon  as  it  can 
properly  be  turned  over  to  your  command. 

"  2.  I  have  directed  that  the  hospital  steward  of  the 
Tacoma  shall  remain  on  duty,  also  such  material  and  any 
fixtures  belonging  to  the  Tacoma^  necessary  for  conducting 
the  hospital,  shall  be  retained  there;  otherwise,  men,  ma- 
terial, and  fixtures,  belonging  to  the  Tacoma^  will  be  returned 
to  that  vessel." 

Indorsements  on  this  order  show  that  he  reported  for  duty 
at  the  hospital  at  10.30  a.  m.,  January  15,  assumed  command 
January  16,  and  resumed  duties  on  board  the  Des  Moines^ 
February  4,  1910. 

The  orders  to  Passed  Asst.  Paymaster  N.  W.  Grant,  U.  S. 
Navy,  by  Commander  Shipley,  dated  January  3,  1910,  are 
as  follows: 

"  1.  You  will  report  to  Passed  Asst.  Surg.  W.  S.  Pugh, 
U.  S.  Navy,  on  January  3,  1910,  at  the  naval  emergency 
hospital,  Bluefields,  Nicaragua,  for  duty  as  commissary 
officer  of  that  hosptal. 

"  2.  Upon  completion  of  this  duty  you  will  resume  your 
duties  on  board  this  ship." 

The  Chief  of  Bureau  of  Navigation  states  by  indorsement 
on  your  letter : 

"  On  December  22,  1909,  Commander  John  H.  Shipley, 
U.  S.  Navy,  commanding  the  U.  S.  S.  Des  Moines^  senior 
officer  present,  at  Bluefields,  Nicaragua,  established  a  naval 
emergency  hospital  on  shore  at  that  place  to  assist  in  caring 
for  wounded  Nicaragua  soldiers.  His  action  was  approvra 
by  the  department  and  he  was  authorized  to  use  supplies* 
not  to  exceed  $5,000,  to  be  charged  to  the  American  Bed 
Cross  Society. 

"While  the  orders  of  Passed  Asst,  Paymaster  Noel  W. 
Grant  and  Asst.  Surg.  Dallas  G.  Sutton,  tf.  S,  Navy,  do  not 
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specifically  detach  them  from  the  U.  S.  S.  Des  Moines  dur- 
ing the  period  in  question,  they  operated  to  relieve  them 
from  all  duty  on  board  of  that  vessel     *     *     *." 

The  orders  supra  do  not  seem  to  contemplate  that  the 
officers  were  to  continue  to  perform  duties  on  board  the  Des 
Moines.  The  first  order  to  Doctor  Sutton  directs  that  he 
continue  on  duty  at  the  hospital  until  further  orders;  the 
second  "  temporarily  "  relieved  him  from  duty  at  the  hospital 
and  directed  him  to  report  for  duty  on  board  ship,  and  by 
the  order  of  January  14  he  was  placed  in  command  of  the 
hospital  where  he  remained  until,  as  shown  by  indorsement 
of  the  commanding  officer,  he  returned  and  "  resumed,"  i.  e.. 
took  up  again,  duties  on  board  the  Des  Moines.  The  orders 
to  Passed  Assistant  Paymaster  Grant  are  very  similar.  The 
orders  to  neither  state  that  the  duties  imposed  were  in  addi- 
tion to  the  duties  on  the  ship,  as  were  the  orders  in  the  case 
of  Engard,  considered  by  the  court  in  United  States  v. 
Engard  (196  U.  S.,  511). 

However,  the  wording  of  orders  is  not  conclusive  as  to  the 
character  of  the  duty,  whether  sea  or  shore.  The  department 
can  not  deprive  an  officer  of  his  lawful  pay  by  designating  as 
shore  duty  that  which  was  in  fact  sea  service  {Symonds  Case^ 
21  Ct.  Cls.,  148),  and,  conversely,  orders  can  not  give  addi- 
tional pay  by  designating  erroneously  the  character  of  the 
service. 

I  do  not  think  that  the  service  in  these  cases  was  incident 
to  sea  service  or  to  service  on  the  Des  Moines.  The  hospital 
was  on  shore  beyond  seas  and  was  not  established  even  for 
the  treatment  of  officers  and  crew  of  that  vessel,  but  was 
established  in  the  interest  of  humanity  for  treatment  of 
wounded  foreign  soldiers.  It  had  no  relation  to  the  Des 
Moines  other  than  that  vessel,  as  well  as  the  U.  S.  S.  Tacoma^ 
was  near  at  hand  and  officers  and  men  of  these  ships  were 
available  for  duty  at  the  hospital.  It  appears  from  your 
statement  that  the  vessel  was  7  miles  away  and  at  sea  a  part 
of  the  time  that  the  officers  were  on  the  duty  on  shore.  While 
on  the  duty  of  the  emergency  hospital  thcvse  officers  were 
practically  detached  from  the  ship.  See  decision  of  this 
office  in  case  of  Gaddis,  November  26,  1909  (51  MS.  Comp* 
Dec.,  901). 
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In  a  decision  of  this  office  of  April  7,  1904  (29  MS-  Comp. 
Dec.,  63),  in  the  case  of  an  officer  attached  to  the  U.  S.  S. 
Manongahela  who  was  ordered  on  shore  to  command  a  camp 
for  diphtheria  patients  and  was  directed  to  live  in  the  camp, 
it  was  said : 

"Article  1174,  Na\7  Regulations,  1900,  provides:  *(2) 
Officers  attached  to  a  ship  in  commission  receive  sea  pay 
when  temporarily  absent.' 

"  The  Court  of  Claims  in  the  case  of  Engard  v.  United 
States  (38  Ct.  Cls.,  712,  717)  said  of  this  regulation: 

" '  This  states  clearly  a  general  principle.  The  difficulty 
in  such  cases  probably  will  be  to  determine  what  is  temporary 
absence  and  what  is  assignment  to  shore  duty.' 

"  It  was  said  by  this  office  (21  MS.  Comp.  Dec.,  916)  : 

" '  The  Question  depends  upon  whether  the  orders  cont«n- 

Slated  such  a  separation  from  his  vessel  as  would  practically 
etach  him  therefrom  for  the  time  being.' 
"The  orders  to  Lieutenant  McKean,  supra^  did  not  spe- 
cifically detach  him  from  the  U.  S.  S.  Monongahela^  but  they 
did  formally  detail  him  to  take  command  of  Camp  Dunlap 
(Monongahela)  on  shore  for  an  indefinite  period,  and  di- 
rected him  '  to  live  at  the  camp.' 

"  While  on  this  duty  he  was  not  performing  his  regular 
duties  on  the  ship,  the  character  of  his  services  was  changed, 
there  was  an  organization  established  on  shore,  and  he  was 
placed  in  command  of  it.  If  the  ship  had  sailed  away  with- 
out further  orders  to  him,  the  organization  and  his  duties 
with  it  would  have  continued. 

"  To  all  intents  and  purposes  he  was  detached  from  the 
vessel,    *     *     *." 

It  was  held  in  that  case  that  the  officer  was  entitled  to  pay 
for  shore  duty  beyond  seas. 

I  am  of  opinion  that  the  officers  in  this  case  are  entitled  to 
10  per  cent  additional  pay  provided  for  shore  duty  beyond 
sea  while  on  duty  at  the  emergency  hospital  at  Bluefields, 
Nicaragua,  under  the  orders  quoted,  and  are  also  entitled  to 
the  allowances  which  belong  to  shore  duty. 

They  are  not  entitled  to  commutation  of  quarters  if  they 
were  furnished  any  quarters  at  the  expense  of  the  Govern- 
ment. If  they  were  not  furnished  quarters  at  the  expense  of 
the  Government,  it  should  be  shown  by  proper  certificata 
This  requirement  applies  to  heat  and  light  also.  The  law 
authorizing  the  furnishing  of  heat  and  light  limits  the  same 
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to  the  necessities  of  each  case.    The  Court  of  Claims  said  in 
OdeU  V.  TJniUd  States  (38  Ct.  Cls.,  194) : 

"  Reimbursement  is  primarily  what  the  law  contemplates, 
but  when  there  is  no  expense,  as  in  this  case  (the  occupied 
quarters  being  a  part  of  the  naval  establishment  of  the  United 
States),  there  can  be  no  reimbursement  in  fact,  and,  there- 
fore, none  allowed  by  law.  If  the  claimant  had  occupied 
quarters  not  belonging  to  the  United  States  and  was  other- 
wise entitled  under  the  circumstances  to  quarters,  the  fact 
that  he  was  not  charged  with  the  use  of  quarters  would  not 
be  material  and  would  not  affect  the  right  and  obligation  of 
the  parties,  but  when,  as  in  this  case,  the  quarters  occupied 
belonged  to  the  defendants,  there  is  no  legal  right  of 
recovery." 

There  are  not  enough  facts  furnished  to  enable  me  to  de- 
termine whether  from  the  circumstances  of  the  case  the  offi- 
cers in  question  are  actually  entitled  to  commutation  of 
quarters  and  to  the  allowance  of  heat  and  light. 


UABHITT  of  CLEBX  of  a  TTNITED  states  CIRCTTIT  COXmT  FOR 
mfCOLLECTED  FEES  EABJfED  FEOX  PEIYATE  LITIGANTS. 

Where  a  clerk  of  United  States  circuit  court  has  earned  fees  from 
private  litigants  such  clerk  is  liable  to  the  Goremment  for  the 
balance  properly  found  due  the  United  States  by  the  Auditor  upon 
the  settlement  of  his  account,  without  reference  to  whether  the 
clerk  has  collected  the  fees  so  earned  and  reported  by  him  in.  his 
emolument  return  or  not 

It  is  within  the  legal  discretion  of  the  Omptroller  of  the  Treasury 
to  direct  an  Auditor  to  settle  a  particular  account  which  such 
Auditor  Is  authorized  to  audit  and  settle. 

Decision  of  ComptroUer  Traoewell,  May  11,  1910. 

Joseph  P.  Brady,  clerk  of  the  United  States  circuit  court, 
eastern  district  of  Virginia,  appealed  April  21,  1910,  from 
the  action  of  the  Auditor  for  the  State  and  other  Depart- 
ments in  the  settlement  of  his  account  for  '*"  Excess  of  fees 
and  emoluments,"  calendar  year  1909,  wherein  the  Auditor, 
per  judicial  certificate  No.  13304,  April  9,  1910,  found  a  bal- 
ance due  the  United  States  of  $709.25. 

Upon  the  settlement  of  this  account  the  Auditor  requested 
the  clerk  to  pay  into  the  Treasury  the  balance ,  found  due, 
which  represents  surplus  fees  earned,  or,  if  the  clerk  desired, 
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said  balance  would  be  transferred  and  deducted  from  the 
amount  that  would  be  found  due  the  clerk  upon  the  settle- 
ment of  his  district  court  fee  account  against  the  Govern- 
ment, estimated  to  be  about  $1,034.10,  Mr.  Brady  being  clerk 
of  both  courts. 

It  appears  that  the  clerk  is  unwilling  to  deposit  the  bal- 
ance found  due  from  him  to  the  United  States  and  also  ob- 
jects to  the  proposed  transfer,  but  desires  that  the  Auditor 
forthwith  settle  his  fee  account  as  clerk  of  the  district  court 
and  pay  him  the  amount  thereof,  the  reason  stated  by  the 
clerk  for  not  agreeing  to  either  alternative  suggested  by 
the  Auditor  being  that  the  balance  found  due  the  United 
States,  $709.25,  in  the  settlement  of  his  circuit  court  emolu- 
ment account  is  made  up  of  fees  earned  (from  individuals), 
but  not  yet  collected. 

The  Auditor  has  not  settled  the  district  court  fee  account-, 
and  on  the  19th  ultimo  informed  the  clerk  that  said  account 
would  be  certified  for  payment  "when  you  (the  clerk)  de- 
posit the  amount  due  the  United  States  in  the  circuit  court, 
or,  if  you  so  desire,  this  amount  will  be  transferred  to  your 
credit,  and  balance  paid  you;  otherwise  no  payment  can 
be  made  to  you  at  present." 

It  is  noted  that  in  the  settlement  of  the  circuit  court 
emolument  return  there  are  no  disallowances,  the  fees  charged 
therein  to  the  clerk  being  such  as  the  clerk  himself  reported 
as  having  earned;  and,  as  already  indicated,  the  district 
court  fee  account  is  now  pending  before  the  Auditor  un- 
settled. The  purpose  of  this  appeal,  therefore,  is  apparently 
to  invoke  the  jurisdiction  of  the  Comptroller  to  direct  the 
Auditor  to  settle  said  fee  account,  and  also  for  the  purpose 
of  relieving  the  clerk  of  the  court  from  depositing  the  bal- 
ance found  due  the  United  States  in  the  settlement  of  the 
circuit  court  emolument  account. 

The  clerk  points  out  no  error  in  the  amount,  $709.25,  found 
due  the  United  States  in  the  account  stated  by  the  Auditor. 
In  his  semiannual  returns  he  reported  the  fees  which  made 
up  this  balance,  and  apparently  there  are  no  errors  of  com- 
putation, or  otherwise,  in  that  settlement.  In  fact  the  clerk 
does  not  except  to  the  balance  found  due,  apparently  admit- 
ting the  correctness  of  the  amount,  but  objects  to  paying 
said  balance  into  the  Treasury  at  this  time,  for  the  reason 
that  he  has  not  collected  the  fees  which  make  up  this  balance. 
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In  answer  to  the  Comptroller's  inquiry,  the  clerk  states 
that  this  balance  represents  fees  earned  in  proceedings  insti- 
tuted by  Alvah  H.  Martin,  receiver  of  the  Jamestown  Expo- 
sition Company,  against  subscribers  to  the  stock  of  said  com- 
pany. The  clerk  was  further  asked  to  state  why  these  fees 
were  not  collected  from  the  receiver  in  accordance  with  the 
established  practice  in  such  cases,  or  bond  or  deposit  required 
to  secure  costs,  and  was  also  asked  to  state  whether  the  court 
took  any  action  requiring  him  to  perform  services  in  this 
case  without  collecting  or  securing  the  fees,  or  otherwise 
prevented  him  from  collecting  the  fees  earned.  In  answer 
the  derk  states: 

"  I  did  not  collect  the  fees  from  the  receiver  because,  I 
understood  at  the  time  there  was  little  or  no  funds  in  their 
(his)  hands  to  pay  the  costs,  or,  as  a  matter  of  fact,  to  meet 
the  current  expenses  of  the  receivership;  and  the  receiver 
being  an  oflScer  under  the  control  of  the  court,  I  did  not  think 
it  necessary  to  require  a  deposit  of  him  or  a  bond  to  secure 
the  costs  of  the  litigation  instituted  by  him,  but  felt  at  the 
proper  time  all  costs  would  be  paid  under  a  decree  of  the 
court. 

"  The  court  took  no  action  in  the  matter  requiring  me  to 
perform  the  services  in  the  case  without  collecting  or  secur- 
ing my  fees,  but  I  have  brought  to  the  attention  of  the  court 
the  fact  that  these  fees  were  due  me,  and,  for  reasons  best 
known  to  the  court,  it  has  never  directed  their  payment. 

"  It  would  be  highly  improper  in  me,  either  directly  or  in- 
directly, as  I  regard  it,  to  make  an  issue  of  this  matter  with 
the  court,  and  if  this  is  to  be  the  test  of  whether  or  not  I 
should  advance  the  $709.25  to  the  United  States,  I  would  pre- 
fer to  have  the  appeal  dismissed." 

I  think  it  must  now  be  conceded  as  too  well  settled  to 
justify  further  argument  or  discussion  that,  as  stated  in  7 
Comp.  Dec,  708,  711— 

"  fees  earned  by  clerks  of  United  States  (circuit  and  district) 
courts  are  the  property  of  the  United  States,  subject  to  cer- 
tain allowances  to  those  officers  (sec.  839,  R.  S.),  and  they  are 
required  to  account  for  them,  whether  collected  or  not.^'^^ 

See  1  Lawrence  Comp.  Dec,  75 ;  2  Comp.  Dec,  589 ;  7  id.^ 
585;  9  id.,  688,  692;  14  id.,  210,  212;  7  Opin.  Atty.  Gen.,  610; 
8  id.,  83;  11  id.,  455;  11  MS.  Comp.  Dec,  829;  39  id.,  742; 
Bean  v.  Patterson  (110  U.  S.,  401,  403) ;  United  States  v. 
Mason  (129  Fed.  Rep.,  742). 
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This  "accounting"  for  fees  necessarily  includes  paying 
over  all  surplus  fees  earned  and  found  due  upon  the  settle- 
ment of  the  proper  account  for  excess  of  fees  and  emoluments 
as  decided  in  9  Comp.  Dec.,  694. 

There  seems  to  be  no  doubt  at  all  that  the  derk  officially 
and  legally  earned  the  fees  which  make  np  the  balance  found 
by  the  Auditor  to  be  due  the  United  States.  This  is  evidenced 
by  the  official  emolument  returns  made  by  the  clerk  of  the 
court. 

In  view  of  the  above  I  see  no  error  in  the  settlement  of  the 
account  wherein  the  balance  of  $709.25  was  found  due  the 
United  States  from  the  clerk,  and  the  action  of  the  Auditor 
in  the  settlement  of  said  account  is  therefore  affirmed.  I 
think  it  also  follows  necessarily  that  the  clerk  is  liable  to  the 
Government  for  the  balance  found  due,  and  this  without 
reference  to  whether  he  has  yet  collected  the  fees  earned, 
reported,  and  so  charged  or  not. 

As  to  the  remaining  question  sought  to  be  raised  by  this 
appeal,  it  is  noted  that  section  6  of  the  act  of  July  31,  1894 
(28  Stat.,  206),  provides  that— 

"The  Comptroller  of  the  Treasury,  in  any  case  where, 
in  his  opinion,  the  interests  of  the  Government  require  it, 
shall  direct  any  of  the  Auditors  forthwith  to  audit  and 
settle  any  particular  account  which  such  Auditor  is  author- 
ized to  audit  and  settle." 

In  regard  to  this  question  I  would  say  that  under  the  facts 
in  this  case  as  presented  above,  I  do  not  feel  that  the  inter- 
ests of  the  Government  demand  that  the  Comptroller  at 
this  time  shall  exercise  any  jurisdiction  he  may  have  to 
direct  the  Auditor  "  forthwith  to  audit  and  settle "  Mr. 
Brady's  fee  account  against  the  Government  for  fees  alleged 
to  be  due  for  services  rendered  as  clerk  of  the  district  court. 
If  that  account  should  be  audited  now  and  the  amount 
claimed,  to  wit,  $1,034.10,  should  be  allowed  in  the  state- 
ment of  the  account,  the  payment  thereof  in  full  would  mani- 
festly not  be  for  the  best  interests  of  the  Government  as 
long  as  the  balance  found  due  from  Mr.  Brady  to  the  Gov- 
ernment on  the  account  already  stated  remains  unpaid  and 
outstanding.  No  transaction  in  private  business  would  be 
so  conducted,  and  there  is  no  good  reason  suggested  and  ap- 
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parently  no  statute  to  justify  the  public  or  governmental 
business  in  being  so  transacted. 

However,  if  Mr.  Brady  should,  upon  reflection,  refuse 
finally  to  make  any  settlement  of  the  balance  already  found 
dtie  the  Government,  by  paying  the  same  into  the  Treasury 
or  assenting  to  the  proposed  transfer,  the  Auditor  may  feel 
justified  to  audit  the  district  court  fee  account  with  a  view 
to  withholding  payment  thereon  by  the  Government  until 
the  determination  of  any  suit  that  may  be  brought  to  re- 
cover the  balance  found  due  the  United  States  on  the  account 
previously  stated  in  the  circuit  court. 


OBTAINXENT    07    IHDIVIBtrAL   RECEIPTS    FEOM    DISCHARGED 
HAVAX  COXntT-XARTIAL  PRISONERS  FOR  CIYILIAH  OTTTFITS. 

The  requirement  of  the  Auditor  for  the  Navy  Department  as  to  the 
obtainment  of  individual  receipts  from  discharged  court-martial 
prisoners  for  civilian  outfits  furnished  them  upon  discbarge  Is 
proper  and  should  be  strictly  complied  with;  a  mere  autograph 
signature  by  a  discharged  prisoner  on  a  blank  paper  is  not  such 
receipt  nor  a  compliance  with  such  requirement. 

Assistant  ComptroUer  XitcheU  to  H.  A.  Dent,  purchasing  pay  officer, 
U.  S.  Havy,  May  12,  1910. 

The  Secretary  of  the  Navy,  May  3,  1910,  forwarded  to  this 
office  your  communication  of  February  10, 1910,  in  which  you 
request  my  decision  as  to  whether  you  are  authorized  to  pay 
the  inclosed  voucher  in  favor  of  Henry  Peyser  &  Son,  of 
Portsmouth,  N.  H.,  for  14  civilian  outfits  for  general  court- 
martial  prisoners  on  discharge,  at  $10  each,  $140,  furnished 
to  the  discharged  prisoners  during  the  period  from  December 
5,  1909,  to  January  31,  1910,  under  contract  No,  5  with 
Henry  Peyser  &  Son,  dated  June  17,  1909,  the  discharged 
prisoners  and  outiSts  therefor  being  stated  in  the  voucher 
as  follows: 

"  1  for  Robert  L.  Clawson,  C.  P. 
"  1  for  Louis  Yaysse,  O.  S. 
"  1  for  George  Maude,  C.  P. 
''  1  for  James  TuUey,  CP. 
"  1  for  Frank  J.  Laney,  C.  P. 
"  1  for  Stanlev  Ford,  Pvt. 
"  1  for  Ernest  B.  Johns,  O.  S. 
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"  1  for  Otto  C.  Trejbal,  C.  P. 
"  1  for  Horace  D.  Parrish,  A.  S. 
"  1  for  Edgar  Smith,  M.  A.  3  CI. 
"  1  for  Joseph  Van  Tassel,  A.  S. 
"  1  for  Edward  J.  Kelly,  F.  2  CL 
"  1  for  Joseph  Daker,  Pvt. 
"  1  for  John  W.  Skoog,  Pvt." 

The  voucher  contains  the  certificate  of  Asst.  Paymaster 
M.  H.  Philbrick,  U.  S.  Navy,  acting  general  storekeeper,  to 
the  effect  that  the  outfits  in  question  were  received  and  in- 
spected, and  Capt.  J.  S.  Turrill,  U.  S.  Marine  C5orps,  com- 
manding officer  of  the  naval  prison  at  Portsmouth,  N.  H-, 
states  that  each  of  the  men  in  question  received  an  outfit  of 
civilian  clothing  from  Henry  Peyser  &  Son,  in  accordance 
with  contract.  Your  doubt  as  to  the  payment  of  the  voucher 
appears  to  arise  from  the  fact  that  individual  receipts  in 
proper  form  were  not  procured  from  the  men  receiving  the 
outfits,  as  required  by  letter  from  the  Auditor  for  the  Navy 
Department  to  you,  dated  November  26,  1909,  as  follows : 

"In  connection  with  j)ublic  bills  prepared  to  cover  the 
purchase  of  outfits  of  civilian  clothing  furnished  to  general 
court-martial  prisoners  on  discharge,  it  is  requested  in  every 
instance  that  vou  secure  the  receipt  of  the  individual  to  whom 
the  civilian  clothing  was  furnished  as  a  supporting  voucher 
to  your  public  bill.  It  is  suggested  that  the  receipt  be  given 
to  dealer  and  by  him  forwarded  to  you  or  the  general  store- 
keeper with  his  bill,  to  be  attached  to  voucher  covering  same.'' 

This  letter  is  stated  to  have  been  referred  by  you  to  the 
general  storekeeper  November  29, 1909,  with  request  "  that  a 
receipt  by  each  prisoner  of  the  individual  items  of  the  civilian 
outfit  furnished  him  on  discharge  be  attached  to  vouchers 
covering  the  same  under  contract  No.  6." 

On  November  30,  1909,  you  were  advised  by  the  general 
storekeeper  that  "  steps  have  been  taken  to  have  the  receipts 
furnished  by  the  dealer,  in  order  that  the  same  may  be  at- 
tached to  the  voucher." 

Instead  of  the  receipts  of  each  individual  man  for  the 
clothing  received  by  him  being  procured  and  attached  to  the 
voucher,  the  men,  with  the  excepMon  of  Robert  L.  Clawson, 
were  each  required  to  sign  their  name  opposite  their  name  in 
typewriting  on  what  appears  to  have  been  otherwise  a  blank 
piece  of  paper.    The  signature  of  each  of  the  men  signing 
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appears  to  have  been  witnessed,  and  underneath  said  wit- 
nessed signatures  is  the  following  certificate  of  the  command- 
ing ofScer  of  the  naval  prison,  Portsmouth,  N.  H.,  dated 
February  7, 1910: 

"  The  above  named  men  each  received  from  Henry  Peyser 
&  Son  one  outfit  of  civilian  clothing,  in  accordance  with  the 
contract  therefor,  upon  their  discharge  herefrom,  and  each, 
with  one  exception,  by  placing  his  signature  hereon  and  in 
my  presence,  acknowledged  the  receipt  of  the  aforesaid  outfit, 
and  I  witnessed  the  signature  by  placing  my  initial  there- 
after. In  my  absence  the  officer  of  the  day  placed  his  initials 
after  the  signature  as  witness.  The  exception  above  noted 
was  Robert  L.  Clawson,  who  I  know  of  my  own  personal 
knowledge  received  the  outfit  from  Peyser  &  Son,  out  was 
sent  away  before  his  signature  was  obtained.'' 

The  conunanding  officer  of  the  naval  prison,  as  to  the  last- 
named  prisoner,  certified  January  3, 1910,  as  follows : 

"Received  from  Henir  Peyser  &  Son  one  (1)  outfit  of 
civilian  clothing  for  Robert  L.  Clawson,  C.  P.,  a  general 
court-martial  prisoner  to  be  discharged." 

The  requirement  of  the  Auditor  as  to  the  obtainment  of  in- 
dividual receipts  from  the  discharged  court-martial  prisoners 
for  the  clothing  received  by  each  was  a  proper  one  and 
should  have  been  strictly  complied  with.  The  names  of  the 
prisoners,  followed  by  their  autograph  signatures,  on  an 
otherwise  blank  piece  of  paper  was  not  a  compliance  with 
such  requirement,  although  possibly  intended  as  such.  The 
men  are  now  scattered  and  the  obtainment  of  such  receipts 
difficult,  if  not  impossible.  The  right  of  Henry  Peyser  & 
Son  to  payment  for  the  outfits  must  therefore  be  adjudged 
from  the  evidence  in  the  case. 

I  conclude  that  the  outfits  in  question  were  in  fact  received 
from  Henry  Peyser  &  Son  by  the  discharged  prisoners 
named  in  the  voucher  and  that  payment  of  the  voucher  is 
authorized.  In  reaching  this  conclusion  no  reliance  what- 
ever has  been  placed  on  the  autograph  signatures  of  the  re- 
spective individuals  mentioned.  In  the  furnishing  of  future 
outfits  the  individual  receipts  of  the  men  receiving  them 
should  in  each  instance  be  obtained. 
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COVSTKUCTIOV   07    CONTKACT   A8    TO   XEASURB    07   DAXAOES 
70K  DELAY  Of  COKPLBTIOH. 

Under  contracts  providing  for  responsibility  of  contractors  for  dam- 
ages to  the  work  Itself  durfug  its  prosecution,  and  to  persons, 
animals,  or  yehicles,  and  accidental  damages  arising  from  negli- 
gence, and  for  any  excess  in  tbe  contract  price  should  the  Govern- 
ment be  compelled  to  finish  or  relet  the  work,  no  damages  can 
be  charged  against  contractors  who  complete  the  work  for  failure 
to  complete  it  within  the  time  specified. 

Deolsion  by  Assistant  ComptroUer  Xitehell,  Kay  12,  1910. 

Bartlett  &  Co.,  of  Sturgis,  S.  Dak.,  appealed  May  2, 1910, 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  No.  11203,  dated  April  14, 1910,  of  their  claim  for 
payment  of  $2,075.37  deducted  by  paymaster  from  amount 
of  $20,923.46  otherwise  found  due  to  them  under  contract 
entered  into  with  James  S.  Parker,  captain  and  assistant 
quartermaster.  Fourth  Cavalry,  constructing  quartermaster, 
U.  S.  Army,  representing  the  United  States,  dated  July  30, 
1909,  for  furnishing  labor  and  material  necessary  to  construct 
and  constructing  complete  intake  dam  and  pii>e  line  for 
water  supply  system  at  Fort  Meade,  S.  Dak.,  in  accordance 
with  plans  and  specifications  specifically  made  a  part  of  the 
contract,  the  work  to  be  commenced  on  or  before  August  9, 
1909,  and  completed  on  or  before  November  30,  1909.  The 
contract  was  subject  to  the  approval  of  the  Quartermaster- 
General,  U.  S.  Army,  and  was  approved  by  that  officer  on 
August  12,  1909.  The  work  was  not  completed  on  Novem- 
ber 30,  1909,  and  on  that  date  the  customary  letter  of  per- 
mission to  complete  was  issued  to  claimant.  The  work  was 
completed  by  claimant  and  turned  over  to  the  Government 
on  February  4,  1910,  a  delay  of  sixty-six  days. 

In  the  settlement  with  the  claimant  by  the  paymaster 
there  was  found  due  to  claimant  for  services  rendered  under 
the  contract  $20,923.46.  Of  this  amount  he  was  paid  by 
the  paymaster  $18,848.09.  The  remainder,  $2,075.37,  was 
deducted  and  withheld  as  damages  caused  by  delay  in  com- 
pletion, itemized  as  follows: 

"Cost  of  water  purchased  from  November  SO,  1909,  to 
February  4,  1910  (date  water  was  turned  on  in  the  new 
system),  was  $1,787.95. 
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**Met€r  readings. 


Meter  No. 

i28ata. 


MeterNo. 
128814. 


Feb.  4, 1910... 
Nov.  80, 1909. 


4,010,790 
2,982,620 


3,175,960 
2,610,680 


1,028,270 


565,270 


"Total  of  1,593,540  cubic  feet  reduced  to  gallons,  at  rate 
of  7.48  gallons  to  cubic  foot,  is  11,919,687  gallons,  at  con- 
tract price  of  15  cents  per  1,000  gallons. 

"A  further  cost  to  the  Government  to  be  withheld  is  the 
salary  of  one  civil  engineer  for  two  months  and  four  days,  at 
$1.25  per  month,  or  $266.67 ;  2^4  days  for  myself,  at  $9.22 
per  day,  is  $20.75,  this  time  being  spent  on  inspection  trips. 
Total  to  be  withheld  for  water,  civil  engineer,  and  myself 
is  $2,075.37." 

Of  the  amount  thus  withheld  the  Auditor  allowed  $112.42, 
and  disallowed  the  remainder,  $1,962.95,  for  reasons  as  fol- 
lows: 

"The  amount  allowed  ($112.42)  represents  the  sum  de- 
ducted for  salary  of  the  constructing  quartermaster,  $20.75, 
and  for  salary  of  the  engineer  in  excess  of  forty-two  days, 
$91.67,  for  which  time  the  quartermaster  estimates  the  engi- 
neer was  actually  employed  on  the  work  after  the  expira- 
tion of  the  contract. 

"The  balance  of  the  amount  claimed,  $1,962.95,  is  disal- 
lowed, being  for  additional  expenses  actually  incurred  on 
account  of  the  delay  in  completing  the  contract  and  is  con- 
sidered a  proper  charge  under  the  terms  of  the  contract." 

The  only  provisions  in  the  contract  for  damages  are  those 
found  in  paragraph  10  of  the  specifications  and  Article  V 
of  the  contract  proper. 

The  damages  which  the  contractor  shall  be  responsible  for 
under  paragraph  10  of  the  specifications  are  damages  to 
the  work  itself  arising  during  its  prosecution,  and  to  per- 
sons, animals,  or  vehicles,  and  accidental  damages  arising 
from  negligence.    No  damage  of  this  character  is  alleged. 

The  damages  provided  for  in  Article  V  are  the  following : 

"  That  in  case  of  failure  of  the  said  party  of  the  second 
part  to  comply  with  the  stipulations  of  this  contract  ac- 
cording to  the  true  intent  and  meaning  thereof,  then  the 
party  of  the  first  part  shall  have  the  power  to  complete  the 
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work  at  the  expense  of  the  party  of  the  second  part  in  such 
manner  as  the  party  of  the  first  part  shall  deem  best  for 
the  interests  of  the  public  service,  either  by  day's  labor  and 
open-market  purchase  of  the  necessary  material,  or  by  con- 
tract, or  both,  and  any  excess  of  cost  resulting  from  such 
failure  shall  be  charged  to  the  party  of  the  second  part.'' 

This  only  protects  the  United  States  in  case  of  failure 
on  the  part  of  the  claimant  by  allowing  it  to  charge  to  the 
claimant  any  sum  in  excess  of  the  price  which  the  United 
States  might  be  required  to  pay  for  the  work  should  it  be 
required  to  finish  it  or  relet  it.  The  United  States  did  not 
finish  the  work,  neither  did  it  relet  it.  Both  parties  having 
expressly  placed  themselves  as  to  damages  for  failure  to 
complete  as  stipulated  upon  Article  V  of  the  contract,  and 
there  being  no  other  provision  in  the  contract  looking  to 
damages  therefor,  there  is  no  justification  for  the  charge  to 
the  claimant  of  damages  for  its  failure  to  complete  the  work 
within  the  time  specified.  {New  Jersey  Foundry  and  Ma- 
chine Co.  V.  United  States,  44  Ct.  Cls.,  178,  186;  49  MS. 
Comp.  Dec.,  259;  April  16,  1909.) 

The  Auditor's  action  in  allowing  the  $112.42  is  affirmed. 

His  action  in  disallowing  the.  amount  of  $1,962.95  is  re- 
versed, and  I  find  and  certify  a  difference  of  said  amount 
in  favor  of  claimant,  as  per  certificate  of  differences  sent 
to  Auditor. 


PAY  07  KETIBEB  A&ICY  0FFICES8  ASSIOHXB  TO  ACTIYE  BUTT 
AND  HIGHER  PAY  GRADES  TO  TAKE  EFFECT  DXTRUrG  PERIOD 
OF  ACTIVE  SERVICE. 

An  officer  of  the  Army  on  the  retired  list  detailed  to  duty  at  an  ednca- 
*  tlonal  institution  under  the  act  of  November  8,  1803  (28  Stat.,  7), 
who  was  advanced  from  the  rank  of  major  to  the  rank  of  lien- 
tenant-colonel  under  the  act  of  April  23,  1904  (33  Stat^  204), 
should  l>e  regarded  for  pay  purposes  as  a  lieutenant-colonel,  and 
under  the  act  of  March  2,  1906  (33  Stat.,  831),  be  is,  while  on 
such  duty,  entitled  to  receive  the  full  pay  and  allowances  of  a 
major  on  the  active  list. 

An  officer  of  the  Army  on  the  retired  list  detailed  for  recruiting  duty 
under  the  act  of  April  23,  1904  (33  Stat.,  264),  who  was  ad- 
vanced from  the  rank  of  captain  to  the  rank  of  major  under  the 
act  of  April  23,  1904,  is  entitled,  while  on  such  duty,  to  receive 
the  full  pay  and  allowances  of  a  major  on  the  active  list. 
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Decision  by  AsslsUnt  Comptroller  mtohell,  Kay  18,  1910. 

The  Auditor  for  the  War  Department  reports  for  approval, 
disapproval,  or  modification  his  decision  dated  April  13, 1910, 
as  follows: 

"  Edward  I.  Grumley  was  placed  on  the  retired  list  of  the 
Army  as  captain  of  infantry,  to  date  from  April  26,  1898. 
By  Special  Order  No.  41,  War  Department,  February  18, 
1905,  he  was  detailed  for  recruiting  duty,  and  while  on  that 
duty,  namely,  from  March  7,  1905,  to  June  5,  1906,  was  paid 
the  full  pay  of  a  captain  of  infantry.  On  December  7,  1909, 
he  was  nominated  lor  the  grade  of  major  on  the  retired  list 
from  April  23,  1904,  and  the  nomination  was  confirmed  by 
the  Senate  on  March  25,  1910. 

"  James  N.  Morgan  was  placed  on  the  retired  list  of  the 
Army  as  major  of  infantry  to  date  from  April  17, 1897.  By 
Special  Order  No.  180,  War  Department,  August  5,  1905,  he 
was  detailed  as  a  professor  of  military  science  and  tactics  at 
the  Western  Military  Academy,  Upper  Alton,  111.,  and  while 
on  that  duty,  namely,  from  August  10,  1905,  to  October  6, 
1908,  was  paid  the  full  pay  of  a  major  of  infantry.  On  De- 
cember 7, 1909,  he  was  nominated  for  the  grade  of  lieutenant- 
colonel  on  the  retired  list,  with  rank  from  April  23, 1904,  and 
the  nomination  was  confirmed  by  the  Senate  on  March  25, 
1910.  In  the  examination  of  the  claims  of  these  officers  for 
the  differences  between  higher  and  lower  rates  of  pay  from 
April  23,  1904,  to  June  30,  1907,  the  question  arises  whether 
or  not  officers  of  the  Army  on  the  retired  list,  assigned  to 
active  duty  on  and  after  April  23,  1904,  and  paid  for  the 
period  of  such  duty  the  full  pay  of  the  grades  held  by  them 
at  that  time  are  entitled  to  the  difference  between  such  pay 
and  that  of  the  higher  grades  to  which  afterwards  advanced 
to  take  effect  during  the  period  they  performed  such  active 
duty. 

"The  act  of  November  3,  1893  (28  Stat.,  7),  provides: 

" '  That  section  twelve  hundred  and  twenty-five  of  the 
Revised  Statutes,  concerning  details  of  officers  of  the  Army 
and  Navy  to  educational  institutions,  be,  and  the  same  is 
hereby,  amended  so  as  to  permit  the  President  to  detail 
under  the  provisions  of  said  act  not  to  exceed  one  hundred 
officers  of  the  Army  of  the  United  States;  and  no  officer 
shall  be  thus  detailed  who  has  not  had  five  years'  service 
in  the  Armv  and  no  detail  to  such  duty  shall  extend  for 
more  than  four  years  and  officers  on  the  retired  list  of  the 
Army  may  upon  their  own  application  be  detailed  to  such 
duty  and  wl  n  so  etailed  shall  receive  the  full  pay  of  their 
rank ;  and  the  maximum  number  of  officers  of  the  Army  and 
Navy  to  be  detailed  at  any  one  time  under  the  provisions 
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of  the  act  approved  January  thirteenth,  eighteen  hundred 
and  ninety-one,  amending  section  twelve  hundred  and 
twenty-five  of  the  Revised  Statutes  as  amended  hy  an  act 
approved  September  twenty-sixth,  eighteen  hundred  and 
eighty-eight,  is  hereby  increased  to  one  hundred  and  ten.' 
^*The  act  of  April  23,  1904  (33  Stat.,  264),  provides: 
"'That  any  oflScer  of  the  Army  below  tne  grade  of 
brigadier-general  who  served  with  credit  as  an  officer  or  as 
enlisted  man  in  the  regular  or  volunteer  forces  during  the 
civil  war  prior  to  Aprfl  ninth,  eighteen  hundred  and  sixty- 
five,  otherwise  than  as  a  cadet,  and  whose  name  is  borne  on 
the  official  register  of  the  Army,  and  who  has  heretofore 
been,  or  may  hereafter  be,  retired  on  account  of  wounds  or 
disability  incident  to  the  service,  or  on  account  of  age  or 
after  forty  years'  service,  may,  in  the  discretion  of  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  be 
placed  on  the  retired  list  of  the  Army  with  the  rank  and 
retired  pay  of  one  grade  above  that  actuall;^  held  by  him  at 
the  time  of  retirement:  Provided^  That  this  Act  shall  not 
apply  to  any  officer  who  received  an  advance  of  grade  since 
the  date  of  his  retirement  or  who  has  been  restored  to  the 
Army  and  placed  on  the  retired  list  by  virtue  of  the  pro- 
visions of  a  special  Act  of  Congress;  and  the  Secretary  of 
War  may  assign  retired  officers  of  the  Armj,  with  their 
consent,  to  active  duty  in  recruiting,  for  service  in  connec- 
tion with  the  organized  militia  in  the  several  States  and 
Territories  upon  the  request  of  the  governor  thereof,  as 
military  attacn^s,  upon  courts-martial,  courts  of  inquiry  and 
boards,  and  to  staff  duties  not  involving  service  with  troops; 
and  such  officers  while  so  assigned  shall  receive  the  full  pay 
and  allowances  of  their  respective  grades.' 
"  The  act  of  March  2, 1905  (33  Stat.,  831),  provides: 
"*That  retired  officers  of  the  Army  above  the  grade  of 
major,  heretofore  or  hereafter  assigned  to  active  duty,  shall 
hereafter  receive  their  full  retired  pay  and  shall  receive  no 
further  pav  or  allowances  from  the  United  States:  Pro- 
vided furtner^  That  a  colonel  or  lieutenant-colonel  so  as- 
signed shall  receive  the  full  pay  and  allowances  of  a  major 
on  the  active  list.' 

"  Charles  E.  Morse,  while  holding  the  grade  of  captain 
CHI  the  retired  list  was,  under  the  provisions  of  the  act  of 
April  23,  1904,  placed  on  the  retired  list  with  the  rank  of 
major.  In  decision  dated  February  14,  1906  (11  Comp., 
448),  in  his  case  the  Comptroller  o\  the  Treasury  said: 

" '  In  the  present  case  the  President  has  not  appointed 
Captain  Morse  a  major  of  the  Army,  but  by  General  Orders, 
No.  191,  siipra,  the  President,  in  pursuance  of  said  act, 
placed  him  on  the  retired  list  with  the  rank  of  major.    When 
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SO  placed  on  the  retired  list  with  the  rank  of  major,  by  the 
terms  of  the  act  he  became  entitled  to  the  pay  o{  major 
of  the  Army  on  the  retired  list.  Therefore  on  the  date  that 
he  was  so  placed  on  the  retired  list  with  the  rank  of  major 
the  rank  and  pay  of  major  of  the  Army  on  the  retired  list 
became  attached  to  the  office  of  captain  of  the  Army  held  by 
him.' 

"  Prior  to  March  2,  1905,  there  was  no  law  restricting  to 
certain  grades  the  assignments  of  officers  on  the  retired  list 
for  duty  entitling  them  to  receive  the  full  pay  of  their  grades, 
and  I  am  of  the  opinion  and  so  decide,  that  officers  of  the 
Army  on  the  retired  list  who,  on  or  after  April  23,  1904, 
and  before  March  2,  1906  were  assigned  to  active  duty 
entitlinj^  them  to  the  full  pay  of  the  grades  then  held  by 
them,  if  advanced  to  higher  grades  on  the  retired  list  under 
the  provisions  of  the  act  of  April  23,  1904,  are  entitled, 
for  the  periods  of  such  active  service  to  the  full  pay  of 
such  higher  grades  and  are  entitled  to  same  after  March  1, 
1905,  if  not  above  the  grade  of  major,  but  that  if  they  are 
above  the  grade  of  major  they  are  entitled  to  the  full  pay  of 
major  from  and  after  March  2,  1905." 

Sections  1225,  1254,  1260,  1261,  and  1274  of  the  Revised 
Statutes  provide,  respectively : 

"  Sec.  1225.  The  President  may,  upon  the  application  of 
any  established  college  or  university  within  the  United 
States,  having  a  capacity  to  educate,  at  the  same  time,  not 
less  than  one  hunared  and  fifty  male  students^  detail  an 
officer  of  the  Army  to  act  as  president,  superintendent^  or 
professor  thereof;  but  the  number  of  officers  so  detailed 
shall  not  exceed  thirty  at  any  time,"    ♦    ♦    ♦. 

"Sec.  1254.  Officers  herafter  retired  from  active  service 
shall  be  retired  upon  the  actual  rank  held  by  them  at  the 
date  of  retirement." 

"Sec.  1260.  Any  retired  officer  may,  on  his  own  appli- 
cation, be  detailed  to  serve  as  professor  in  any  college.  (But 
while  so  serving,  such  officer  shall  be  allowed  no  additional 
compensation.)" 

"  Sec.  1261.  The  officers  of  the  Army  shall  be  entitled  to 
the  pay  herein  stated  after  their  respective  designations : " 

"  Sec.  1274.  Officers  retired  from  active  service  shall  re- 
ceive seventy-five  per  centum  of  the  pay  of  the  rank  upon 
which  they  are  retired." 

The  act  of  May  4,  1880  (21  Stat.,  113),  entitled  "An  act 
making  appropriations  for  the  support  of  the  Army  for  the 
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fiscal  year  ending  June  30,  1881,  and  for  other  purposes,'' 
provides : 

"  That  upon  the  application  of  any  college,  university,  or 
institution  of  learning  incorporated  under  the  laws  of  any 
State  within  the  United  States,  having  capacity  at  the  same 
time  to  educate  not  less  than  one  hundred  and  fifty  male 
students,  the  President  may  detail  an  officer  of  the  Army  on 
the  retired  list  to  act  as  president,  superintendent,  or  pro- 
fessor thereof;  and  such  officer  may  receive  from  the  institu- 
tion to  which  he  may  de  detailed  the  difference  between  his 
retired  and  full  pay  and  shall  not  receive  any  additional  pay 
or  allowance  from  the  United  States." 

The  act  of  September  26, 1888  (25  Stat.,  491), entitled  "An 
act  to  amend  section  twelve  hundred  and  twenty-five  of  the 
Eevised  Statutes,  concerning  details  of  officers  of  the  Army 
and  Navy  to  educational  institutions,  and  so  forth,"  provides: 

"  That  section  twelve  hundred  and  twenty-five  of  the  Re- 
vised Statutes  of  the  United  States,  as  amended  by  an  act  of 
Congress  approved  Julj^  fifth,  eighteen  hundred  and  eighty- 
four,  be,  and  the  same  is  hereby,  further  amended,  so  as  to 
read  as  follows: 

" '  Sec.  1225.  The  President  may,  upon  the  application  of 
any  established  uiilitarjr  institute,  seminary  or  academy,  col- 
lege or  university,  within  the  United  States  having  capacity 
to  educate  at  the  same  time  not  less  than  one  hundred  an<l 
fifty  male  students,  detail  an  officer  of  the  Army  or  Na\'y  to 
act  as  superintendent  or  professor  thereof;  but  the  number 
of  officers  so  detailed  shall  not  exceed  fifty  from  the  Army 
and  ten  from  the  Navy,  being  a  maximum  of  sixty,  at  any 
time,  and  they  shall  be  apportioned  throughout  the  United 
States,  first,  to  those  State  institutions  applying  for  such 
detail  that  are  required  to  provide  instruction  in  military 
tactics  under  the  provisions  of  the  act  of  Confess  of  July 
second,  eighteen  hundred  and  sixty-two,  donating  lands  foV 
the  establishment  of  colleges  where  the  leading  object  shall 
be  the  practical  instruction  of  the  industrial  classes  in  agri- 
culture and  the  mechanic  arts,  including  militarv  tactics; 
and  after  that  said  detail  to  be  distributed,  as  nearly  as  may 
be  practicable,  according  to  population.'    ♦     ♦    * 

"  Sec.  2.  That  the  said  section  twelve  hundred  and  twenty- 
five  of  the  Revised  Statutes  of  the  United  States,  as  amended 
by  the  said  act  of  Congress  approved  July  fifth,  eighteen 
hundred  and  eighty-four,  and  all  acts  and  parts  of  acts  in- 
consistent or  in  conflict  with  the  provisions  of  this  act,  be, 
and  the  same  are  hereby,  repealed,  saving  always,  however, 
all  acts  and  things  done  under  the  said  amended  section  as 
heretofore  existing." 
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The  act  of  November  3,  1893  (28  Stat.,  7),  provides: 

"  That  section  twelve  hundred  and  twenty-five  of  the  Re- 
vised Statutes,  *  *  *  be,  and  the  same  is  hereby, 
amended  so  as  to  permit  the  President  to  detail  under  the 
provisions  of  said  act  not  to  exceed  one  hundred  officers  of 
the  Army  of  the  United  States  ♦  *  *  and  officers  upon 
the  retired  list  of  the  Army  may  upon  their  own  application 
be  detailed  to  such  duty,  and  when  so  detailed  shall  receive 
the  full  pay  of  their  rank."    *     ♦    ♦ 

The  act  of  February  26,  1901  (31  Stat.,  810),  provides: 

"  That  section  twelve  hundred  and  twenty-five  of  the  Re- 
vised Statutes,  *  *  *  be,  and  the  same  is  hereby, 
amended  so  as  to  permit  the  President  to  detail  under  the 
provisions  of  that  Act,  and  in  addition  to  the  detail  of  the 
officers  of  the  Army  and  Navy  now  authorized  to  be  detailed 
under  the  existing  provisions  of  said  Act,  such  retired  offi- 
cers of  the  Army  and  Navy  of  the  United  States  as  in  his 
judgment  may  be  required  for  that  purpose,  to  act  as  in- 
structors in  military  drill  and  tactics  in  schools  in  the  United 
States,  where  such  instruction  shall  have  been  authorized  by 
the  educational  authorities  thereof,  and  where  the  services 
of  such  instructors  shall  have  been  applied  for  by  said  au- 
thorities. 

"  Sec.  2.  That  no  detail  shall  be  made  under  this  Act  to 
any  school  unless  it  shall  pay  the  cost  of  commutation  of 

3uarters  of  the  retired  officers  detailed  thereto  and  the  extra- 
uty  pay  to  which  the  latter  may  be  entitled  by  law  to  re- 
ceive for  the  performance  of  special  duty :  Provided^  That  no 
detail  shall  be  made  under  the  provisions  of  this  Act  unless 
the  officers  to  be  detailed  are  willing  to  accept  such  position 
without  compensation  from  the  Government  other  than  their 
retired  pay.' 

The  act  of  March  2, 1903  (32  Stat,  932),  provides: 

"  That  in  addition  to  the  detail  of  retired  officers  now  au- 
thorized by  law,  it  shall  hereafter  be  lawful  for  the  Secretary 
of  War  to  detail,  whenever  in  his  judgment  the  public  in- 
terests require  it,  not  exceeding  twenty  retired  officers  for 
service  in  connection  with  the  organized  militia  in  the  States 
pr  Territories,  upon  the  request  of  the  governor  thereof,  and 
such  retired  officers  shall  be  entitled,  while  so  employed,  to 
receive  the  full  pay  and  allowances  of  their  respective 
grades." 

The  act  of  April  21, 1904  (33  Stat,  225) ,  provides : 

"  That  section  twelve  hundred  and  twenty-five  of  the  Re- 
vised   Statutes,    *     *     *    be,    and    the    same    is    hereby, 
amended  so  as  to  permit  the  President  to  detail  under  the 
52888*— VOL  16—10 40 
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provisions  of  that  Act,  and  in  addition  to  the  detail  of  the 
officers  of  the  Army  and  Navy  now  authorized  to  be  detailed 
under  the  existing  provisions  of  said  Act,  such  retired  officers 
and  noncommissioned  officers  of  the  Army  and  Navy  of  the 
United  States  as,  in  his  judgment,  may  be  required  for  that 
purpose  to  act  as  instructors  in  military  drill  and  tactics  in 
schools  in  the  United  States  and  Territories  where  such  in- 
structions shall  have  been  authorized  by  the  educational  au- 
thorities thereof,  and  where  the  services  of  such  instructors 
shall  have  been  applied  for  by  said  authorities. 

"  Sec.  2.  That  no  detail  shall  be  made  under  this  Act  to 
any  school  unless  it  shall  pay  the  cost  of  commutation  of 
quarters  of  the  retired  officers  or  noncommissioned  officers 
detailed  thereto  and  the  extra-duty  pay  to  which  they  may 
be  entitled  by  law  to  receive  for  the  performance  of  special 
duty:  Provided.  That  no  detail  shall  be  made  under  the  pro- 
visions of  this  Act  unless  the  officers  and  noncommissioned 
officers  to  be  detailed  are  willing  to  accept  such  position :  Pro- 
vided further^  That  thev  shall  receive  no  compensation  from 
the  Government  other  tlian  their  retired  pay." 

The  act  of  April  23, 1904  (33  Stat.,  264),  is,  so  far  as  mate- 
rial, quoted  by  the  Auditor. 

The  act  of  March  2,  1905  (33  Stat.,  831),  so  far  as  mate- 
rial, is  quoted  by  the  Auditor. 

The  act  of  June  12, 1906  (34  Stat,  245) ,  provides : 

"That  a  colonel  or  lieutenant-colonel  heretofore  or  here- 
after assigned  to  active  duty  shall  hereafter  receive  the  same 
pay  and  allowances  as  a  retired  major  would  receive  under  a 
like  assignment." 

The  act  of  March  3, 1909  (35  Stat,  738),  provides: 

"  That  the  act  approved  November  third,  eighteen  hun- 
dred and  ninety-three,  authorizing  the  detail  of  officers  of 
the  Army  and  Navy  to  educational  institutions,  be  amended 
so  as  to  provide  that  retired  officers,  when  so  detailed,  shall 
receive  the  full  pay  and  allowances  of  their  rank,  except  that 
the  limitations  on  the  pay  of  officers  of  the  Army  above  the 
grade  of  major  as  provided  in  the  acts  of  March  second,  nine- 
teen hundred  and  five,  and  June  twelfth,  nineteen  hundred 
and  six,  shall  remain  in  force." 

Section  8  of  Special  Orders,  No.  180,  War  Department, 
August  5, 1905,  provides: 

"  8.  By  direction  of  the  President,  under  the  provisions  of 
the  act  of  Congress  approved  November  3,  1893,  Maj.  Jarties 
N.  Moroan^  U.  S.  Army  (retired),  upon  his  own  application 
is  detailed  as  professor  oi  military  science  and  tactics  at  the 
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Western  Military  Academy,  Upper  Alton,  111.,  and  will  pro- 
ceed to  Upper  Alton  and  report  in  person  to  the  president 
of  the  academy  for  duty  accordingly.  The  travel  enjoined 
is  necessary  for  the  public  service." 

It  appears  that  Lieut.  Col.  James  N.  Morgan  was  placed 
on  the  retired  list  of  the  Army  as  major  of  infantry  to  date 
from  April  17,  1897,  and  that  while  so  on  the  retired  list  he 
was,  under  said  act  of  November  3,  1893,  detailed  as  pro- 
fessor of  military  science  and  tactics  at  the  Western  Military 
Academy,  Upper  Alton,  111.,  and  that  he  served  as  such  pro- 
fessor under  said  detail  from  August  10,  1905,  to  October 
6,  1908,  and  that  on  December  7,  1909,  he  was,  under  the  act 
of  April  23,  1904,  nominated  by  the  President  to  be  "  placed 
on  the  retired  list  of  the  Army  with  the  rank  and  retired  pay 
of  one  grade  above  that  actually  held  by  him  at  the  time  of 
retirement "  from  April  23, 1904,  which  nomination  was  con- 
firmed on  March  25,  1910. 

On  December  8,  1893,  the  Attorney-General  rendered  an 
opinion  (20  Op.  Atty.  Gen.,  687)  to  the  Secretary  of  War 
construing  said  act  of  November  3,  1893,  in  which  he  said : 

"  I  am,  then,  of  opinion — 

"  1.  That  the  law  does  authorize  the  detail  of  100  officers 
from  the  active  list  of  the  Army,  but  that  it  does  not  require 
it.  It  is  within  the  discretion  of  the  President  to  make  the 
detail  wholly  from  the  active  list  of  the  Army,  or  wholly 
from  officers  of  the  retired  list  who,  '  upon  their  own  ap- 
plication,' may  be  detailed  from  this  service,  or  he  may 
make  the  detail  in  such  proportions  as  he  sees  fit  (and  the 
applications  for  such  detail  frcMn  the  retired  officers  will 
allow)  from  both  lists. 

"  2.  The  details  which  may  be  made  from  all  the  officers 
of  the  Army  are  limited  by  the  act  of  November  3,  1893,  to 
100  of  such  officers,  and  these  majr  be  taken  bv  the  President 
from  either  the  active  or  the  retired  lists  of  the  Army,  or 
from  both.  No  other  limit  is  set  to  the  number  of  such 
officers  that  may  be  detailed  from  the  retired  or  the  active 
lists. 

"3.  The  'five  years'  service  in  the  Army'  required  by 
section  1225  applies  as  well  to  officers  on  the  retired  as  to 
those  on  the  active  lists  of  the  Army. 

"4.  The  limit  of  detail  to  four  years  applies  as  well  to 
officers  detailed  from  the  retired  as  to  those  from  the  active 
lists  of  the  Army. 

"  5.  Officers  ot  the  retired  list  who  were  detailed  for  col- 
lege duties  prior  to  November  3.  1893.  and  who  are  still  on 
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duty  under  such  details,  are  entitled  to  full  pay  only  from 
the  passage  of  the  act,  under  and  by  virtue  of  which  alone 
is  their  right  to  full  pay  derived." 

By  the  act  of  November  3,  1893,  an  officer  on  the  retired 
list  detailed  to  duty  thereunder  ^^when  so  detailed  shall 
receive  the  full  pay  of  their  rank." 

By  the  act  of  April  23,  1904,  Lientenant-Colonel  Morgan 
was  advanced  from  the  rank  of  major  to  the  rank  of  lieu- 
tenant-colonel. He  acquired  the  rank  of  lieutenant-colonel 
from  April  23,  1904.  By  the  act  of  November  3,  1893,  the 
pay  of  an  officer  on  the  retired  list  detailed  to  duty  there- 
under is  attached  to  the  rank.  So  that  if  the  rank  of  lieu- 
tenant-colonel existed  from  April  23,  1894,  and  Lieutenant- 
Colonel  Morgan  performed  duty  under  the  act  of  November 
3,  1893,  from  August  10,  1906,  to  October  6,  1908,  then  so 
far  as  said  acts  of  November  3, 1893,  and  April  23, 1904,  are 
concerned  his  right  to  the  full  pay  of  his  rank  necessarily 
follows.  (See  United  States  v.  Vinton^  2  Sumner,  299.)  In 
other  words,  he  acquired  the  rank  of  lieutenant-colonel  from 
April  23, 1904,  under  the  act  of  that  date,  but  he  was  not  de- 
tailed to  any  duty  under  the  act  of  April  23, 1904,  but  he  was 
detailed  and  performed  the  duty  as  already  stated  under  the 
act  of  November  3,  1893.  Upon  the  facts  stated  and  the 
statutes  cited,  I  am  of  opinion  that  Lieutenant-Colonel  Mor- 
gan, while  performing  duty  under  said  detail,  should  be  re- 
garded for  pay  purposes  as  a  lieutenant-colonel,  and  that 
because  of  the  act  of  March  2, 1905,  he  is,  while  on  said  duty, 
entitled  to  receive  the  full  pay  and  allowances  of  a  major  on 
the  active  list. 

'  It  appears  that  Maj.  Edward  I.  Orumley  was  placed  on 
the  retired  list  of  the  Army  as  captain  of  infantry  to  date 
from  April  26, 1898,  and  that  by  Special  Order  No.  41,  War 
Department,  February  18,  1905,  he  was  detailed  for  recruit- 
ing duty,  and  while  on  that  duty,  namely,  from  March  7, 
1905,  to  June  5,  1906,  he  was  paid  the  full  pay  of  a  captain 
of  infantry.  On  December  7,  1909,  he  was,  under  the  act  of 
April  23,  1904,  nominated  by  the  President  to  be  "  placed  on 
the  retired  list  of  the  Army  with  the  rank  and  retired  pay  of 
one  grade  above  that  actually  held  by  him  at  the  time  of  re- 
tirement," from  April  23, 1904,  and  the  nomination  was  c<m- 
firmed  by  the  Senate  on  March  25, 1910. 


Digitized  by  VjOOQ IC 


PAY  OF  RETIRED  ARMY  OFFICERS.  725 

The  act  of  June  7,  1900  (31  Stat.,  703),  entitled  "An  act 
making  appropriation  for  the  naval  service  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  one,  and  for 
other  purposes,"  provides: 

"  During  a  period  of  twelve  jears  from  the  passage  of  this 
act  any  naval  oflSicer  on  the  retired  liigt  may,  in  the  discretion 
of  the  Secretary  of  the  Navy,  be  ordered  to  such  duty  as  he 
may  be  able  to  perform  at  sea  or  on  shore,  and  while  so  em- 
ployed shall  receive  the  pay  and  allowances  of  an  officer  of 
the  active  list  of  the  grade  from  which  he  was  retired." 

In  15  Comp.  Dec.,  235,  in  construing  the  above  statute  it 
was  held  that  a  retired  officer  ordered  to  active  duty  as  therein 
provided  was  entitled  only  to  the  same  pay  he  was  receiving 
at  the  time  of  his  retirement.  The  said  act  was  afterwards 
so  construed  by  the  Court  of  Claims  in  the  case  of  Faust  v. 
United  States  (42  Ct.  Cls.,  94).  The  language  of  the  act  of 
April  23, 1904,  is  very  different  from  the  language  in  the  act 
of  June  7,  1900,  and  for  that  reason  I  do  not  regard  the  de- 
cision in  15  Comp.  Dec,  235,  and  in  the  Faust  case,  supra^  as 
applicable  to  the  question  here  presented. 

Under  the  act  of  April  23,  1904,  Major  Grumley  was 
advanced  from  the  rank  and  retired  pay  of  a  captain  of 
infantry  to  the  rank  and  retired  pay  of  one  grade  above 
captain,  viz,  that  of  major  from  April  23,  1904.  In  other 
words,  he  was  given  the  rank  and  retired  pay  of  the  grade 
of  major.  By  the  proviso  in  the  same  act  "  the  Secretary 
of  War  may  assign  retired  officers  of  the  Army,  with  their 
consent,  to  active  duty  in  recruiting  for  the  service  in  con- 
nection with  the  organized  militia  in  the  several  States 
and  Territories  upon  the  request  of  the  governor  thereof, 
as  military  attaches,  upon  courts-martial,  courts  of  inquiry 
and  boards,  and  to  staff  duty  not  involving  service  with 
troops;  and  such  officers  while  so  assigned  shall  receive  the 
full  pay  and  allowances  of  their  respective  grades." 

While  Major  Grumley  held  only  the  office  of  captain  of 
infantry  he  had  the  rank  and  pay  grade  of  major  from 
April  23,  1904.  The  pay  of  a  captain  of  infantry  of  his 
length  of  service,  from  March  7,  1905,  to  June  5,  1906,  was 
$210  per  month,  while  the  retired  pay  of  a  maj(M:  of  the 
same  length  of  service  for  the  same  period  was  $218.75^ 
so  that  if  Major  Grumley  while  on  said  active  duty  was 
only  entitled  to  the  active  duty  pay  of  a  captain  his  pay  for 
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said  period  while  on  active  service  would  be  $8.75  a  month 
less  than  it  would  have  been  if  he  had  not  been  on  active 
duty. 

I  am  of  opinion  that  the  pay  grade  used  in  said  act  as 
the  basis  of  fixing  his  retired  pay  must  be  the  same  pay 
grade  as  used  in  the  same  act  for  fixing  the  full  pay  when 
assigned  to  active  service  as  provided  in  said  act.  This 
appears  to  be  the  construction  placed  upon  said  act  by  the 
Pay  Department  of  the  Army.  In  a  letter  of  C.  H.  Wliipple, 
Paymaster-General,  U.  S.  Army,  dated  April  22,  1910,  ad- 
dressed to  Hon.  John  M.  Thurston,  counsel  for  Major  Grum- 
ley,  on  file  with  the  papers  in  this  case,  the  Paymaster- 
General  says : 

"The  question  of  the  rig;ht  of  an  officer  who  (using  the 
language  of  the  act  of  April  23,  1904)  has  been  '  placed  on 
the  retired  list  of  the  Army  with  the  rank  and  retired  pay  of 
one  grade  above  that  actually  held  by  him  at  the  time  of 
retirement,'  to  receive  the  full  pay  of  the  rank  so  conferred 
upon  him  when  assigned  to  active  duty  under  the  provisions 
or  the  same  act,  has  never  been  made  the  subject  of  a  ruling 
by  this  office.  Though  this  office  has  never  made  a  ruling 
upon  the  matter  in  hand,  neither  has  it  questioned,  in  the 
examination  of  paymasters'  accounts,  the  correctness  of  pay- 
ments of  active  pay  of  the  increased  rank  to  officers  advanced 
under  the  act  of  April  23,  1904,  when  properly  assigned  to 
active  duty." 

Major  Grumley  having  acquired  the  rank  and  pay  grade 
of  a  major  from  April  23, 1904,  and  having  performed  active 
duty  in  recruiting  from  March  7,  1905,  to  June  5,  1906,  I 
am  of  opinion  that  for  the  performance  of  said  service  he 
is  entitled  to  receive  the  full  pay  and  allowances  of  his  pay 
grade,  viz,  that  of  a  major. 

As  modified,  the  decision  by  the  Auditor  is  approved. 


TRANSPORTATION  OF  DETAINED  ALIEN  WITNESSES  ON  A  WRIT 
07  HABEAS  CORPITS  AD  TESTmCANDTTK. 

The  proper  expenses  incurred  by  a  commissioner  of  immigratioQ  inci- 
dent to  the  transportation  of  detained  aliens  in  obedience  to  a 
writ  of  habeas  corpus  ad  testificandum,  including  expenses  of 
necessary  guard,  is  legally  chargeable  to  the  appropriation  **  Mis- 
cellaneous expenses,  United  States  courts,"  when  anthorlaed  and 
approved  by  the  Attorney-General. 
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Aliens  so  transported  are  not  entitled  to  mileage  going  to  court,  but 
are  entitled  to  a  per  diem  of  $1^  per  day  under  section  848,  Re- 
vised Statutes,  **  for  each  day's  attendance  in  court,"  and  to  wit- 
ness mileage  returning  if  discharged  from  custody  by  the  court 
after  appearing  as  witness  and  prior  to  such  return  travel,  the 
proper  per  dlems  and  mileage  to  be  paid  by  the  marshal  upon  the 
order  of  the  court. 

Where  aliens  are  held  as  detained  witnesses  by  order  of  any  Judge  of 
the  United  States  conformably  to  section  881,  Revised  Statutes, 
such  detained  alien  witnesses  are  each  entitled  to  a  per  diem  of 
$1  for  each  day  they  are  so  detained,  except  for  the  days  they 
attend  in  courts  payable  by  the  marshal  upon  the  order  of  the 
court,  but  if  they  are  simply  held  in  the  custody  of  the  immigra- 
tion officials  under  the  immigration  laws,  without  any  action  of 
the  court,  they  are  not  entitled  to  witness  per  diems  during  such 
ordinary  detention.    11  Comp.  Dec.,  227.  and  15  Id.,  787,  reaffirmed. 

Comptroller  Tracewell  to  E.  &.  Durham,  United  States  marshal,  ICay 
14,  1910. 

I  am  in  receipt  of  your  letter  of  the  7th  instant,  as  follows : 

"  The  following  matter  is  being  submitted  to  vour  office 
by  direction  of  the  Attorney-General  of  the  Unitea  States : 

"  One  George  Kaplanis  was  indicted  in  this  district  for 
violation  of  section  5440  of  the  Revised  Statutes  of  the 
United  States  for  an  alleged  conspiracy  to  violate  section  3 
of  the  immigration  act,  approved  February  20,  1907  (34 
Stat.,  899).  Stylianos  Roukis  and  Michael  Sofos,  who  were 
in  the  custody  of  the  commissioner  of  immigration  at  the 
port  of  New  i  ork^  under  warrant  of  deportation,  were  im- 
portant witnesses  in  the  case,  and  in  order  to  secure  their 
attendance  as  witnesses  Judge  Philips,  of  this  district,  on 
December  2,  1909,  made  an  order  upon  the  commissioner  of 
immiCTation  directing  him  to  retain  Roukis  and  Sofos  in  his 
custody  pending  the  determination  of  the  case  against  Kap- 
lanis or  until  they  should  be  subpoenaed  to  appear  in  that 
case. 

"The  order  of  the  court,  copy  of  which  is  herewith  in- 
closed, erroneously  states  the  case  as  that  of  the  United 
States  of  America  against  Efstathios  Polychronopoulos, 
Panyotis  Polychrono-Poulos,  and  Elias  Polychronopoulos. 

"  Shortly  before  the  beginning  of  the  term  at  which  the 
case  against  Kaplanis  was  to  be  tried  the  district  attornw 
of  this  district  procured  a  writ  of  habeas  corvua  ad  teatift- 
candum  for  RouJkis  and  Sofos,  a  copy  of  same  oeing  inclosed 
herewith.  You  will  discover  from  the  indorsement  on  the 
back  that  copy  of  the  writ  was  served  by  the  United  States 
marshal  for  the  southern  district  of  New  York  on  the  com- 
missioner of  immigration.    In  obedience  to  the  writ  the  cam- 


Digitized  by  VjOOQ IC 


728  DECISIONS  OF  THE   COMPTBOLLER. 

missioner,  with  a  guard,  transported  Stylianos  Roukis  and 
Michael  Sofos  to  this  jurisdiction,  so  that  they  might  appear 
in  court  and  testify  in  the  Kaplanis  case,. which  they  did. 
At  the  close  of  the  case  I  was  asked  to  pay  the  witnesses 
regular  witness  fees  from  New  York  to  Kansas  City  and 
return,  and  also  $1  per  day  during  the  time  they  were  de- 
tained in  the  custody  of  the  commissioner  of  immigration. 

"  The  decision  in  the  Fifteenth  Comptroller,  page  787,  de- 
cides very  clearly  that  no  per  diem  could  be  paid  to  these 
persons  when  held  in  the  custody  o*f  the  Commissioner  of  Im- 
migration. This  case,  however,  differs  from  that  in  that 
these  parties  attended  the  trial  here  in  obedience  to  the  writ 
of  habeas  corpus  ad  testificandunu 

"  The  court  here  agreed  with  me  that  the  expenses  of 
bringing  these  parties  from  New  York  and  returning  them 
under  this  writ  should  be  paid  out  of  some  judicial  appro- 
priation, but  made  no  order,  and  I  declined  to  make  any  pay- 
ment until  the  matter  should  be  finally  determined. 

"  On  submitting  the  question  to  the  Attorney-General  by 
letter  I  was  advised  by  wire  to  submit  the  facts  to  you  for 
your  decision." 

It  appears  that  the  Commissioner  of  Immigration,  in  obe- 
dience to  a  duly  issued  writ  of  habeas  corpus  ad  testificandum, 
transported  the  two  aliens,  Koukis  and  Sofos,  who  were  in 
his  custody,  from  New  York  City  to  Kansas  City,  Mo.,  in 
order  that  said  aliens  might  appear  as  witnesses  on  behalf  of 
the  United  States  in  the  United  States  district  court  upon 
the  trial  of  the  case  of  the  United  States  v.  Kaplanis. 

The  proper  expenses  of  the  Commissioner  of  Immigration 
incurred  in  obeying  this  writ,  including  the  amount  paid  by 
him  for  transportation  and  subsistence  of  the  two  aliens  and 
necessary  guard,  are  a  proper  legal  charge  against  the  appro- 
priation "Miscellaneous  expenses,  United  States  courts," 
if  and  when  authorized  and  approved  by  the  Attorney- 
General.  (See  Palmer'^s  case,  Dec.  7,  1905,  85  Ms.  Comp. 
Dec,  946.) 

The  alien  witnesses  are  entitled  under  section  848,  Revised 
Statutes,  to  a  per  diem  of  $1.50  each  "  for  each  day's  attend- 
ance in  court^'*  which  amount  is  payable,  upon  the  order  of 
the  court,  by  the  marshal  from  the  appropriation  "  Fees  of 
witnesses.  United  States  courts."  These  witnesses  are  not 
entitled  to  mileage  going,  in  view  of  the  fact  that  their  ex- 
penses going  to  court  are  otherwise  paid  by  the  United 
States,  and  they  are  not  entitled  to  mileage  returning  to  New 
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York  unless  they  were  discharged  from  custody  after  testify- 
ing; in  other  words,  the  Government  is  not  liable  to  pay 
their  traveling  expenses  and  pay  them  mileage  at  the  same 
time. 

Whether  or  not  these  aliens  are  entitled  to  $1  per  day  as 
"  detained  witnesses  "  during  the  time  they  were  in  the  cus- 
tody of  the  immigration  officials  after  suspension  of  the  order 
of  deportation  depends  upon  whether  during  that  time  they 
were  detained  as  witnesses  by  order  of  "any  judge  of  the 
United  States^'^  conformably  to  the  provisions  of  section 
88Jj  Revised  Statutes.  If  they  were  not  detained  in  accord- 
ance with  this  section,  they  are  not  legally  entitled  to  said 
per  diem,  as  clearly  decided  in  11  Comp.  Dec.,  727  and  15 
idem,  787,  which  decisions  review  the  laws  relating  to  this 
subject  and  announce  the  principles  that  govern  in  such  cases. 

In  the  present  case  the  Comptroller  is  not  in  possession  of 
sufficient  evidence  to  warrant  him  in  deciding  whether  or 
not  the  aliens,  Roukis  and  Sofos,  were  detained  in  conform- 
ity  to  section  881,  Revised  Statutes,  but  the  judge  who  issued 
the  order  under  said  section,  if  any  such  order  was  issued, 
can  readily  determine  that  fact  before  he  makes  or  refuses 
to  make  any  order  to  pay  witness  fees  of  $1  per  day  to 
these  aliens.  His  decision  in  the  matter  will  be  followed, 
and  should  he  make  the  .order  to  pay  said  aliens  as  witnesses 
detained  by  the  court  under  section  881,  supra^  and  the 
marshal  makes  the  payment  upon  such  order,  the  latter  will 
receive  credit  in  the  settlement  of  his  account  therefor. 
(Sec.  846  and  855,  R.  S.)  In  case  the  judge  declines  to  make 
the  order,  the  marshal  would  not  be  authorized  to  pay  these 
aliens  any  per  diem  as  witnesses  "detained  for  want  of 
security  "  for  their  appearance. 


SEBVIVO  OF  FSOCSSS  BY  OFFICE  DEPXTTY  XABSHAX. 

A  notice  in  the  nature  of  a  summons  Issued  under  authority  of  the 
court  by  a  referee  in  condemnation  proceeding  and  served  by 
office  deputy  marshal  is  process  within  the  meaning  of  section 
829,  Re\'i8ed  Statutes,  and  said  deputy  marshal  is  entitled  to  his 
proper  expenses  for  ser\'ing  same,  to  be  paid  in  the  regular  way. 

It  is  not  within  the  legal  discretion  of  the  Comptroller  of  the  Treaa- 
ury  to  render  an  advance  decision  advising  or  instructing  a  mar* 
Bhal  as  to  the  accepting  and  serving  of  processes. 
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The  Comptroller  of  the  Treasnry  has  Jurisdiction  to  rendu  an  ad- 
vance decision  as  to  any  question  Involving  the  payment  of  money 
by  a  marshal  to  a  claimant  from  a  government  appropriation, 
and  such  decision  will  protect  the  marshal  for  any  disbursement 
made  in  conformity  therewith. 

Comptroller  Tracewell  to  S.  0.  Yietor,  United  States  Xartbal,  May  16, 
1910. 

I  am  in  receipt  of  your  letter  of  the  5th  instant,  as  follows: 

"  I  am  inclosing  herein  a  copy  of  a  *  notice '  in  condemna- 
tion proceedings  issued  in  the  case  of  K.  C.  S.  R.  R.  v.  Sut- 
teer  et  ah^  copies  of  which  have  been  served  on  various  per- 
sons in  the  vicinity  of  Vinita  by  Office  Deputy  J.  C.  Wil- 
kinson, for  which  services  deputy  has  charged  $2  for  each 
person  upon  whom  service  was  made  and  al^  his  actual  and 
necessary  expenses  incident  thereto.  The  monev  covering 
these  services  has  been  deposited  by  the  railroad  company, 
but  owing  to  the  nature  of  the  process  I  have  neither  turned 
it  over  to  the  clerk  nor  included  same  in  my  quarterly  ac- 
count. I  have  read  the  Comptroller's  decision  in  the  case 
of  Douglas  Land  Co.  v.  Prints  et  al.  {Allen^s  case,  16  Comp. 
Dec,  408),  in  which  it  is  stated  that — 

« 4  ♦  *  *  inasmuch  as  the  paper  was  issued  and  signed 
by  the  attorneys  in  the  case  and  was  not  issued  and  signed 
by  the  clerk  of  the  court  under  its  seal,  such  paper  was  not 
process  or  a  writ  within  the  meaning  of  section  911,  Re- 
vised Statutes,  and  therefore  a  deputy  was  not  entitled  to 
fees  for  serving  such  paper.' 

"(a)  Should  I  render  an  account  in  the  r^ular  way  for 
services  in  the  above-described  case  and  in  all  future  cases 
of  like  nature  turn  the  fees  over  to  the  clerk  and  pay  the 
deputy  in  the  usual  manner? 

"(6)  If  this  kind  of  accounts  is  not  payable  out  of  an 
appropriation,  should  the  deputy  accept  and  serve  such  proc- 
ess and  receive  his  fees  therefor?  " 

It  appears  that  the  papers  or  notices  served  by  Office 
Deputy  Wilkinson  were  issued  and  signed  by  referees  ap- 
pointed by  the  United  States  district  judge  for  the  eastern 
district  of  Oklahoma,  which  referees  were  empowered  to 
hear  the  evidence  and  assess  all  damages  in  certain  condem- 
nation proceedings.  The  so-called  "  notice,"  as  gathered  from 
the  copy  submitted,  was  practically  a  summons  to  parties  in 
interest  to  appear  before  the  referees  at  a  certain  time  and 
place  fixed  for  the  hearing,  and,  while  not  issued  directly  by 
the  court,  was  nevertheless  issued  by  the  referees  acting  for 
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and  under  authority  of  the  court.  It  further  appears  that  the 
papers  were  actually  served  by  the  office  deputy  and  that 
the  railway  company,  for  whom  the  service  was  made,  has 
paid  the  marshal  the  usual  fees  and  expenses  as  for  the  serv- 
ice of  process  in  civil  cases  between  private  litigants. 

While  there  may  be  some  doubt  as  to  whether  the  papers 
served  by  the  deputy  were  legal  "writs"  within  the  strict 
meaning  of  that  term,  in  the  absence  of  the  signature  of  the 
judge  or  the  seal  of  the  court,  still  where  they  were  issued 
by  referees  in  a  condemnation  case,  under  the  circumstances 
here  present,  I  am  inclined  to  the  opinion  that  such  notices, 
or  summonses,  may  hot  be  improperly  regarded  as  "proc- 
ess" within  the  meaning  of  section  829,  Revised  Statutes, 
and  section  10  of  the  act  of  May  28,  1896  (29  Stat,  182). 
See  Alcotfs  case^  January  10, 1910  (52  MS.  Comp.  Dec,  85). 

You  are  therefore  authorized  to  reimburse  the  office  deputy 
for  his  proper  expenses  in  the  regular  way.  The  amoimt 
received  by  you  from  the  railway  company  should  be  turned 
over  to  the  clerk  of  the  court  under  section  6  of  the  act 
of  May  28,  1896  (29  Stat,  179),  for  deposit  into  the 
Treasury. 

In  answer  to  your  second  question  I  would  say  that  it  is 
not  the  policy  of  the  Comptroller,  nor  within  his  legal  prov- 
ince, to  advise  or  instruct  marshals  whether  they  should 
or  should  not  "  accept  and  serve  "  process,  or  otherwise  give 
general  directions  to  them  as  to  the  manner  of  discharging 
their  duties.  Section  862,  Revised  Statutes,  provides  that 
^'the  Attorney-General  shall  exercise  general  superintend- 
ence and  direction  over  *  *  *  marshals  *  *  *  as  to 
the  mamier  of  discharging  their  duties^ 

Any  question,  however,  involving  a  payment  to  be  made 
by  a  marshal  from  a  government  appropriation  which  he 
disburses,  may,  upon  a  definite  demand  by  a  claimant  against 
the  marshal  for  payment,  be  submitted,  together  with  the 
vouchers  and  a  full  statement  of  material  facts,  to  the  Comp- 
troller of  the  Treasury  for  advance  decision  as  to  the  legal- 
ity of  the  proposed  payment,  which  decision  when  rendered 
will  protect  the  marshal  for  any  disbursement  made  in  con- 
formity therewith.  See  section  8  of  the  act  of  July  31, 1894 
(28  Stat,  208). 
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EEWAEDS  TO  mOKKAHTS. 

Where  an  informant  is  entitled  to  one-half  of  the  fine  imposed  on  a 
person  wantonly  injuring  proiierty  of  Vlcketourg  National  Military 
Park,  the  i)ayment  of  a  reward  offered  for  final  conviction  of  such 
oflfender  Is  nnauthorized. 

The  share  in  a  fine  imposed  on  an  offender  is  a  reward  to  the  inform- 
ant, and  any  other  reward  offered  would  be  an  additional  amoDot 
for  the  same  service. 

Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  ICay  16,  1810. 

I  have  your  request  of  May  9,  1910,  for  an  expression  of 
opinion  as  to  whether  payment  may  be  made  from  the  appro- 
priation for  Vicksburg  National  Military  Park  (35  Stat, 
1006)  of  rewards  offered  by  William  T.  Rigby,  chairman  of 
the  park  commission,  for  the  final  conviction  of  the  parties 
who  fired  a  load  of  bird  shot  against  the  front  of  the  Creneral 
Garrott  portrait  bust,  and  a  load  of  heavier  shot  against  the 
front  of  the  monument  to  the  Seventeenth  and  Thirty-first 
Regiments,  Louisiana  Infantry,  in  said  park. 

It  appears  that  Mr.  Rigby,  in  a  communication  to  a  Vicks- 
burg newspaper,  offered  a  reward  of  $50  in  each  case  for  the 
arrest  and  punishment  of  the  parties  guilty  of  defacing  the 
monuments,  and  in  advising  you  thereof  stated  that  it  would 
be  gladly  paid  from  his  own  pocket,  but  requested  an  instruc- 
tion "  as  to  whether  or  not  such  a  payment  would  be  a  proper 
charge  against  the  park  appropriation,  in  a  similar  future 
case."  In  your  submission  you  state  that  while  the  attitude 
of  the  chairman  is  most  commendable,  "  it  is  believed  that 
the  department  should  meet  this  expense  if  it  can  legally  be 
done." 

It  does  not  appear  that  any  claim  has  as  yet  been  made  to 
the  rewards  offered  by  the  chairman. 

The  appropriation  for  Vicksburg  National  Military  Park 
for  the  fiscal  year  1910  (35  Stat.,  1006)  provides  as  follows: 

^'Vicksbura  National  Military  Park:  For  continuing  the 
work  of  establishing  the  Vicksburg  National  Military  Park; 
for  tlie  compensation  of  three  civilian  commissioners  and  the 
secretary  and  historian ;  for  clerical  and  other  services,  labor, 
iron  gun  carriages,  the  mounting  of  siege  guns,  monuments, 
markers,  and  historical  tablets  giving  historical  facts,  com- 
piled without  praise  and  without  censure;  maps,  surveys; 
roads,  bridges,  restoration  of  earthworks,  purchase  of  lands, 
purchase  and  transportation  of  supplies  and  materials:  and 
other  necessary  expenses,  one  hundred  thousand  dollars," 
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In  the  appropriation,  supra^  there  is  no  specific  provision 
relating  to  the  payment  of  rewards,  and  the  use  of  the  appro- 
priation for  such  an  expenditure  would  depend  upon  an  in- 
terpretation of  the  provision  therein  for  "  and  other  necessary 
expenses.^' 

The  Vicksburg  National  Military  Park  was  established  by 
the  act  of  February  21,  1899  (30  Stat.,  841),  and  section  7 
thereof  provides : 

"That  if  any  person  shall,  except  by  permission  of  the 
Secretary  of  War,  destroy,  mutilate,  deface,  injure,  or  remove 
any  monument,  column,  statue,  memorial  structure,  tablet,  or 
work  of  art  that  shall  be  erected  or  placed  upon  the  grounds 
of  the  park  by  lawful  authority,  *  *  *  any  person  so 
offending  and  found  guilty  thereof,  *  *  ♦  sliali  for  each 
and  eveiT  such  offense  forfeit  and  pay  a  fine  *  *  *  of 
not  less  than  five  nor  more  than  five  hundred  dollars,  one  half 
for  the  use  of  the  park  and  the  other  half  to  the  iniormant." 

(See  also  the  act  of  March  3, 1897, 29  Stat.,  621.) 

By  the  provisions  of  the  act  of  February  21,  1899,  suproj 
Congress  has  sought  to  protect  the  property  of  the  park  from 
wanton  injury  and  has  given  to  the  informant  one-half  of 
the  fine  imposed  on  the  person  offending.  The  share  in  the 
fine  is  apparently  meant  as  a  reward  to  the  informant,  and 
any  other  reward  offered  would  be  an  additional  amount  for 
the  same  service.  The  terms  of  said  section  7  must  be  con- 
sidered aa  specific  action  by  Congress  in  the  matter,  and  in 
view  of  it,  and  also  of  the  fact  that  the  appropriation  for  the 
park  does  not  make  specific  provision  for  rewards,  I  am  of 
opinion  said  appropriation  can  not  be  used  to  pay  rewards 
offered  for  the  conviction  of  persons  wantonly  injuring  the 
property  of  said  park. 

The  conclusions  reached  herein  are  to  be  distinguished 
from  16  Comp.  Dec.,  132.  There  a  soldier  was  charged  with 
desertion  and  also  with  the  embezzlement  of  government 
funds,  and  a  reward  for  apprehension  of  the  soldier  as  an 
embezzler  was  considered  as  not  conflicting  with  the  statu- 
tory reward  of  $50  for  the  apprehension  of  deserters,  the 
latter  reward  not  being  payable  for  any  other  offense.  In 
the  present  case  any  other  reward  offered  besides  that  pro- 
vided by  the  act  of  1899,  aupraj  would  concern  the  same 
offense  as  provided  in  said  act. 
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PAT  07  mPSHIPMAH  PROXOTED  TO  EV8IOH  ATTBR  SIX  X0HTH8 
7R01E  DATE   OP  OBABUATIOH. 

A  midshipman  who,  upon  completion  of  the  prescribed  conrse  at  the 
Naval  Academy,  was  found  qualified  for  final  gradaatlon  but 
physically  disqualified  for  promotion  to  ensign,  and  who  finally 
passed  such  physical  examination  about  fifteen  months  later 
and  then  commissioned  ensign  to  rank  from  the  date  of  the  com- 
pletion of  the  prescribed  course^  was  graduated  with  his  class, 
and  as  he  was  not  commissioned  an  ensign  within  six  months 
from  the  date  of  such  graduation,  does  not  come  under  the  terms 
of  the  act  of  March  8,  18dB,  and  therefore  Is  not  entitled  to  the 
pay  and  allowances  of  an  ensign  fh>m  the  date  he  takes  rank 
as  stated  in  his  commission. 

Deelsion  by  Assistant  Comptroller  MltcheU,  May  17,  1810. 

The  Auditor  ior  the  Navy  Department  has  reported  for 
approval,  disapproval,  or  modification,  his  decision  of  April 
22,  1910,  as  follows: 

"  Garret  L.  Schuyler  has  presented  to  this  office  a  claim 
for  pay  and  allowances  as  an  ensign  in  the  Navy  from  Sep- 
tember 13,  1908,  to  December  31,  1909.  The  facts  are  as 
follows : 

"  Mr.  Schuyler  '  was  appointed  a  midshipman  in  the  Navy 
June  12,  1903,  graduated  from  the  Naval  Academy  on  Sep- 
tember 12,  1908.  He  was  commissioned  an  ensign  in  the 
Navy  from  September  13,  1908,  accepted  his  appointment, 
and  executed  the  required  oath  of  office  on  Fdbrua^  3,  1910.' 

"  In  reply  to  an  inquiry  from  this  office  the  Bureau  of 
NaviMtion,  under  date  of  March  21,  1910,  stated : 

" '  The  bureau  informs  you  that  Ensign  Garret  L.  Schuy- 
ler, U.  S.  Navy,  was  ordered  to  report  for  examination  for 
{)romotion  to  ensign  on  September  14,  1908,  the  examination 
asting  for  several  days  thereafter;  he  was  found  physically 
disqualified  at  that  time,  and  continued  in  the  Navy  as  a 
midshipman  until  he  finally  qualified  physically  on  January 
10,  1910.' 

"On  April  7,  1910,  in  reply  to  a  letter  from  this  office 
the  Bureau  of  Navigation  stated : 

u «  *  *  *  With  reference  to  the  bureau's  letter  of  Feb- 
ruary 14,  1910,  and  March  21, 1910,  you  are  advised  that  the 
Ehysical  examination  of  Ensign  (then  midshipman)  Garret 
I.  Schuyler,  U.  S.  Navy,  held  January  10,  1910,  was  his 
final  examination  for  graduation  from  the  Naval  Academy, 
and  he  was  commissioned  in  February,  1910,  as  an  ensign 
in  the  Navy,  within  six  months  from  said  date  of  final 
graduation  from  the  Naval  Academy  within  the  meaning 
of  the  law  referred  to  in  your  letter.'    *    *    * 
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"  The  clause  in  the  naval  appropriation  act  of  March  3, 
1893  (27  Stat,  716),  reads  as  tollows: 

"  'And  every  naval  cadet  or  cadet  engineer  who  has  hereto- 
fore graduated  or  may  hereafter  graduate  from  the  Naval 
Academy,  and  who  has  been  or  may  hereafter  be  commis- 
sioned within  six  months  after  such  graduation  an  officer 
in  the  Navy  or  Marine  Corps  of  the  United  States,  under  the 
laws  appointing  such  graduates  to  the  Navy  or  Marine 
Corps,  shall  be  allowed  the  pay  of  the  grade  in  which  he 
may  be  so  commissioned  from  the  date  he  takes  rank  as 
stated  in  his  commission  to  the  date  of  qualification  and 
acceptance  of  his.  commission  ^     *     *     *,' 

"  From  June  10,  1909,  to  the  date  he  was  commissioned  as 
ensign,  Mr.  Schuyler  was  on  duty  in  the  Bureau  of  Ordnance 
and  at  the  naval  station,  Newport,  K.  I.,  and  received  the 
pay  of  a  midshipman  at  the  rate  of  $1,400  per  annum. 

"  It  appearing  that  at  the  time  Ensign  Schuyler  was  or- 
dered to  report  for  examination  for  promotion  to  ensign, 
September  14,  1908,  he  was  found  physically  disqualified  at 
that  time,  and  continued  in  the  Navy  as  a  midshipman  until 
finally  qualified.  I  am  of  opinion,  and  so  decide,  that  his 
final  examination,  January  10,  1910,  was  his  final  examina- 
tion from  the  Naval  Academy  within  the  meaning  of  the 
act  of  March  3,  1893,  and  having  taken  the  oath  of  office 
on  February  3,  1910,  he  is  entitled  to  the  pay  and  allowances 
of  an  ensign  from  the  date  he  takes  rank,  as  stated  in  his 
commission,  from  September  13,  1908.  He  is  chargeable 
with  all  pay  and  allowances  which  he  may  have  received 
during  said  period    *     *     *." 

It  appears  that  Midshipman  Schuyler  completed  the  six 
years'  course  at  the  Naval  Academy  on  September  12,  1908. 
He  was  ordered  to  take  the  examination  for  final  graduation 
and  to  be  examined  physically  on  September  14,  1908.  He 
was  found  proficient  by  the  academic  board,  and  deficient  by 
the  medical  examining  board,  but  was  continued  in  the 
service  until  it  could  be  ascertained  whether  his  disability 
was  of  a  permanent  or  temporary  nature.  He  finally  passed 
his  physical  examination  on  January  10,  1910,  and  was  ap- 
pointed ensign  in  February,  1910. 

The  question  presented  is  whether  he  graduated  with  his 
class  at  the  termination  of  his  six  years'  course,  or  at  the 
time  he  finally  passed  his  physical  examination  on  January 
10,  1910. 
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Paragraph  167  of  the  Regulations  of  the  United  States 
Naval  Academy,  1909,  provides: 

"No  midshipman  shall  pass  from  a  lower  to  a  higher 
class,  perform  the  two  years'  service  afloat,  or  he  appointed 
in  the  lower  grades  of  any  branch  of  the  service  until  he 
shall  have  been  examined  by  a  board  of  not  less  than  three 
medical  officers  of  the  Navy  and  pronounced  physically 
qualified  to  perform  all  his  duties    *     *     */' 

Paragraph  169  of  said  regulations  enumerates  the  subjects 
which  the  examination  for  final  graduation  shall  embrace, 
but  such  enumeration  does  not  include  a  ph3rsical  examina- 
tion. 

It  would  seem  therefore  that  the  successful  passing  of  a 
physical  examination  is  not  a  prerequisite  to  the  final  gradua- 
tion of  a  midshipman,  but  is  merely  a  condition  precedent  to 
his  promotion  or  appointment  in  the  lowest  grades  of  the 
line  of  the  Navy  and  Marine  Corps.  (See  Potter  v.  United 
States,  34  Ct.  Cls.,  13.) 

I  am  therefore  of  opinion  that  Midshipman  Schuyler 
finally  graduated  w^ith  his  class  at  the  termination  of  his 
six  years'  course,  September  12,  1908,  and  as  he  was  not 
appointed  ensign  within  six  months  after  such  graduaticMi 
he  does  not  come  under  the  terms  of  the  act  of  March  3, 
1893,  supra. 

The  decision  of  the  Auditor  is  disapproved. 


CIYILIAH  KEBICAL  TBSATMSHT  FOB  0FFICXK8  07  THE  ABXT. 

Civilian  medical  treatment  for  officers  and  enlisted  men  of  tbe  Army 
can  only  be  authorized  and  i>aid  for  at  pnblic  expense  when  mem- 
bers of  the  medical  department  of  the  Army  are  not  available  for 
proper  treatment 

When  it  appears  that  at  the  time  civilian  medical  sendees  were  ren- 
dered an  Army  officer  there  were  three  Army  surgeons  available. 
and  the  chief  surgeon  states  that  none  were  competent  to  treat  the 
particular  case,  but  the  post  surgeon  and  the  Snrgeon-Oeneral  of 
the  Army  express  a  contrary  view,  there  is  no  authority  for  the 
payment  of  a  claim  on  account  of  such  sen-ices. 

Beeision  by  Assistant  ComptroUer  KltoheU,  ICay  18,  1910. 

Dr.  Floyd  W.  McRae,  of  Atlanta,  Ga.,  appealed  May  11, 
1910,  from  the  disallowance  by  the  Auditor  for  the  War  De- 
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partment  by  settlement  No.  162119,  dated  January  11,  1910, 
of  his  claim  for  medical  attendance  rendered  Maj.  Edward 
Chynoweth,  Seventeenth  U.  S.  Infantry,  July  25  and  26, 
1909. 

The  Auditor  disallowed  the  claim  for  reasons  stated  as 
follows : 

"An  officer  is  not  entitled  to  treatment  by  civilian  physi- 
cian at  government  expense,  except  when  the  services  of  a 
medical  officer  are  not  available.  In  this  case  the  evidence 
shows  that  the  services  of  the  medical  officers  on  duty  at 
Fort  McPherson  were  available;  that  the  officers  were  thor- 
oughly competent  and  the  hospital  facilities  ample.  Under 
the  circumstances  the  expense  incurred  can  not  be  considered 
a  proper  charge  against  the  United  States." 

The  act  making  appropriations  for  the  Army  for  the  fiscal 
vear  1910  provides  under  Medical  Department  (35  Stat., 
748) : 

"  *  *  *  for  medical  care  and  treatment  not  otherwise 
provided  for,  including  care  and  subsistence  in  private  hos- 
pitals, of  officers,  ♦  *  *  when  entitled  thereto  by  law, 
regulation,  or  contract;  *  *  *  for  the  pay  of  civilian 
physicians  employed  to  examine  physically  applicants  for 
enlistment  and  enlisted  men  and  to  render  other  professional 
services  from  time  to  time  under  proper  authority  ^    *    *    *  " 

Regulations  relating  to  medical  treatment  of  officers  of  the 
Army  by  civilian  physicians  are  paragraphs  1493  and  1495, 
Army  Regulations,  1908,  which,  so  far  as  necessary  for  con- 
sidwation  in  this  case,  are  as  follows: 

"1493.  When  medical  treatment,  including  medicine, 
nursing,  and  hospital  care,  is  required  by  an  officer,  ♦  *  * 
on  duty  with  any  command  or  detachment,  *  *  *  and 
can  not  otherwise  be  had,  the  commanding  officer  may  em- 
ploy the  necessary  civilian  service  to  furnish  the  same,  and 
just  accounts  therefor  will  be  paid  by  the  Medical  Depart- 
ment. ♦  *  ♦  Accounts  tor  consultation  will  not  be 
allowed.     *     *     * 

"  1495,  Accounts  for  medical  attendance  will  be  stated  in 
the  full  name  of  the  physician,  and  will  give  his  address. 
*  *  *  The  charges  must  not  exceed  the  usual  local  rate 
or  the  maximum  compensation  authorized  by  regulations. 
Any  unusual  charge  must  be  fully  explained.  The  date  and 
nature  of  surgical  operations  with  the  particular  charge 
therefor  will  be  indicated;  also  the  dates  of  after  attend- 
ance, if  any,  rendered  without  additional  charge  in  sur- 
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gical  cases.  *  ♦  *  The  responsible  oflSeer  will  certify 
10  the  correctness,  stating  that  the  officers,  *  *  ♦  were  on 
dutj',  *  *  *  and  state  why  it  was  impossible  to  secure 
the  services  of  an  Army  surgeon.    ♦    *     *  " 

Paragraph  1496  provides : 

"The  compensation  allowed  to  civilian  physicians  for  ordi- 
nary medical  attendance  on  public  account  at  garrisoned 
posts  or  camps  willnot  exceed  the  following  rates,  *  •  ♦^ 
Accounts  arising  at  posts  or  camps  under  exceptional  cir- 
cumstances, all  accounts  arising  at  other  places,  and  accounts 
for  special  or  surgical  services  will  be  allowed  at  reasonable 
rates  approved  by  the  Surgeon-General." 

The  bill  has  not  been  approved  by  the  Surgeon-General. 
Major  Chynoweth,  the  officer  treated,  was  on  duty  at  Fort 
McPherson,  Ga. 

The  claim  is  for  $260,  and  the  disease  or  disability  treated 
is  described  as  "  Laparotomy — perforated  gall  bladder; 
general  peritonitis;  drains  inserted,  allowing  the  escape  of 
large  quantities  of  bile-stained  fluid."  It  is  approved  by 
Blair  D.  Taylor,  chief  surgeon,  and  bears  certificates  of 
Lieut.  E.  L.  Napier,  M.  R.  C,  U.  S.  Army,  the  attending 
surgeon.  He  does  not,  however,  certify  "why  it  was  im- 
possible to  secure  the  services  of  an  Army  surgeon,"  as  the 
form  provided,  but  changed  it  to  read  as  follows : 

"  *  *  *  and  that  the  services  of  a  medical  officer  or 
contract  surgeon  of  the  Army  were  not  obtained  because  the 
services  of  Dr.  F.  W.  McRae  were  requested  by  Major  Chy- 
noweth^s  family, '^'^ 

The  chief  surgeon,  in  forwarding  the  vouchers  December 
17,  1909,  states  in  an  indorsement : 

"  While  these  vouchers  are  not  entirely  satisfactory  to  the 
chief  surgeon,  they  are  approved  for  the  reason  that  there  is 
no  doubt  that  Major  Chynoweth's  condition  called  for  ex- 
pert surgical  assistance,  which  could  not  be  obtained  among 
the  medical  officers  of  the  Army  available  at  the  time." 

The  Surgeon-General  of  the  Army  makes  the  following 
indorsement  in  forwarding  the  vouchers  to  the  Auditor: 

"  *  *  *  I  am  unable  to  concur  in  the  chief  surgeon^s 
view  expressed  in  the  preceding  indorsement  that  this  case 
called  for  surgical  assistance  'which  could  not  be  obtained 
among  the  medical  officers  available  at  the  time.'     In  my 
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opinion  the  medical  officers  who  had  charge  of  the  case  be- 
fore it  was  turned  over  by  Major  Chynoweth's  family  to 
Doctor  McRae  \Cere  competent  and  skillful,  j<nd  the  facilities 
at  Fort  McPherson  were  adequate  for  its  proper  treatment. 
I  am  unable,  therefore,  to  approve  these  bills  as  '  for  medical 
care  and  treatment  not  otherwise  promded  for'^  within  the 
meaning  of  the  appropriation  '  Medical  and  hospital  de- 
partment, 1910.' " 

Among  the  papers  in  the  case  is  a  letteV  dated  January  3, 
1910,  from  Captain  Hobbs,  U.  S.  Army,  son-in-law  of  the 
officer  operated  upon,  in  which  he  states: 

"  *  *  *  At  the  time  of  Major  Chynow^eth's  last  illness 
the  post  surgeon,  Maj.  David  Baker,  Medical  Corps,  was  con- 
fined to  his  bed  by  illness,  and  was  therefore  unable  to  attend 
the  casie.  First  Lieut.  Edward  L.  Napier,  Medical  Reserve, 
Corps,  had  the  case  from  its  beginnmg.  The  only  other 
medical  officer  at  the  post  was  First  Lieut.  Walter  Whitney, 
Medical  Reserve  Corps,  who  w^as  on  detached  service  from 
July  11  to  23,  1909,  returning  to  the  post  only  two  days 
before  Major  Chynoweth's  death. 

"Doctor  Napier  is  a  young  man,  only  a  few^  months  in 
the  service,  having,  it  was  presumed,  had  little  or  no  prac- 
tice in  surgery.  In  the  opinion  of  the  family,  and  also  chief 
surgeon  oi  the  Department  of  the  Gulf,  Doctor  Napier  was 
not  considered  a  surgeon  of  enough  practical  experience  to 
be  trusted  with  a  serious  operation  when  a  surgeon  of  long 
experience  and  national  reputation  could  be  readily  obtained. 
Doctor  Whitney  was  not  consulted,  because  he  had  been  on 
detached  service,  only  returning  to  the  post  two  days  before 
Major  Chynoweth's  death,  knew  nothing  of  the  case,  and, 
while  he  may  be  an  excellent  medical  officer,  he  has  not  had 
much  experience  in  serious  surgery  of  recent  years  and  could 
not  be  called  an  expert  surgeon. 

"  We,  the  family  of  the  deceased,  his  wife  and  daughters 
and  I,  desired  to  call  in  a  specialist  for  consultation  with 
Doctor  Napier  and,  upon  the  recommendation  of  the  post 
surgeon,  Major  Baker,  then  sick  in  bed,  Dr.  Floyd  McRae,  of 
Atlanta,  Ga.,  was  called,  and  arrived  at  the  post  about  3 
o'clock  p.  m.  July  25,  1909.  After  the  examination  of  the 
patient  I  was  present  at  the  consultation  of  Doctor  McRae 
and  Doctor  Napier  and  both  agreed  that  an  operation  was 
immediately  necessary  and  that  Major  Chynoweth  should  be 
at  once  removed  to  a  hospital  in  Atlanta,  where  he  could 
have  proper  accommodations,  which  could  not  be  afforded 
him  at  the  post  hospital.  Previous  to  this  consultation  I 
asked  Doctor  Napier  if  it  would  not  be  well  to  remove  Major 
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Chynoweth  from  his  quarters  to  the  post  hospital.  In  reply 
to  this  question  Doctor  Napier  told  me  that  there  were  no 
suitable  accommodations  at  the  post  hospital    *    •     *." 

Doctor  Napier  states  by  indorsements : 

"  Of  my  informing  Captain  Hobbs  that  suitable  accommo- 
dations could  not  be  had  at  post  hospital,  I  have  not  the 
slightest  recollection." 

By  fifth  indorsement  Maj.  David  Baker,  Medical  Corps, 
U.  S.  Army,  states: 

"  Prior  to  the  final  sickness  of  the  late  Maj.  Edward  Chyno- 
weth, Seventeenth  Infantry,  I  advised  him  in  my  professional 
capacity  that  he  was  a  sunerer  from  gallstones,  and  that  the 
only  cure  for  the  same  was  an  operation  for  their  removal. 
This  he  did  not  consider  because  ♦  *  ♦.  Again,  a  few 
weeks  after  I  repeated  the  advice  with  the  same  effect.  I  was 
sick  when  he  fell  ill  for  the  last  time  and  only  knew  of  the 
matter  through  his  physician,  Doctor  Napier,  who  at  th.e  same 
time  was  attending  me.  When  informed  by  Doctor  Napier 
that  the  illness  of  Major  Chynoweth  had  taken  a  serious  turn, 
I  advised  consultation  with  Doctor  \Miitney.  This  Doctor 
Napier  told  me  had  been  proposed  by  himself  and  rejected  by 
the  family,  who  desired  a  doctor  from  Atlanta.  Smce  that 
decision  had  been  made  I  recommended  that  the  consultant 
be  Doctor  McRae,  known  to  me,  by  reputation  only,  as  a 
surgeon.  There  was  never  anything  said  in  my  presence 
about  removing  the  patient  from  this  post  and  I  only  heard 
of  it  some  hours  after  it  had  been  done  and  was  much  sur- 
prised at  such  action.  This  hospital  has  a  small  room  for 
occupancy  of  sick  officers  and  is  equipped  with  facilities  for 
doing  good  surgery.  I  have  felt  regret  throughout  this  affair 
that  Doctor  Whitney's  service  was  not  secured.  He  is  an 
efficient  medical  officer  of  long  experience,  competent  to  do 
good  surgery  (though  he  does  not  claim  to  be  an  expert),  and 
would  doubtless  have  opposed  the  removal  of  the  patient 
from  this  post.  Doctor  Napier's  conduct  in  the  case  through- 
out has  my  support,  provided  he  did  not  deprive  the  patient 
of  admission  to  this  hospital  as  is  set  forth  by  Captain  Hobbs 
in  this  letter." 

This  letter  and  indorsements  were  forwarded  to  the 
Auditor  January  13,  1910,  with  the  following  by  the 
Surgeon-General  of  the  Army : 

"  If  further  evidence  on  the  point  were  necessary  the  re- 
marks of  Lieutenant  Napier  and  Major  Baker  would  appear 
to  be  conclusive  that  the  facilities  and  equipment  at  Fort 
McPherson  were    sufficient    for    the    treatment    of   Majcv 
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Chynoweth.  Accordingly  I  am  constrained  to  adhere  to  my 
opinion  of  December  21  that  the  bills  in  question  are  not 
properly  chargeable  to  the  United  States." 

The  United  States  maintains  a  well-equipped  medical  de- 
partment in  the  Army  with  an  efficient  corps  of  surgeons  for 
the  treatment  of  officers  and  men  when  on  duty,  and  only 
when  the  said  surgeons  are  not  available  for  the  proper 
treatment  of  such  officers  and  men  can  civilian  treatment  be 
authorized  and  paid  for  at  public  expense. 

In  the  case  of  Preston  v.  United  States  (37  Ct.  Cls.,  39) 
the  claimant,  a  lieutenant  in  the  Army,  sought  reimbursement 
of  $471.43  paid  by  him  to  the  Garfield  Memorial  Hospital, 
Washington,  for  nursing,  medicines,  and  medical  attendance 
by  a  resident  physician.  It  appears  that  while  on  duty  he 
was  taken  suddenly  and  seriously  ill  and  was  by  direction 
of  an  acting  assistant  surgeon  taken  to  the  hospital.  He 
certified  "  that  there  was  no  government  hospital  of  which 
I  could  avail  myself,  and  that  the  services  of  a  medical 
officer  of  the  Army  could  not  be  obtained,  because  only  the 
services  of  a  resident  physican  at  the  hospital  were  avail- 
able for  instant  attendance,  though  an  Army  medical  officer 
was  in  attendance  as  often  as  daily."  The  account  was 
approved  by  the  Assistant  Surgeon-General,  United  States 
Army,  Acting  Surgeon-Greneral.  The  court  dismissed  the 
claim.  After  quoting  sections  from  Army  Regulations,  1895, 
almost  identical  with  the  paragraphs  quoted,  supra^  the  court 
said: 

"  Under  these  sections  an  officer  on  duty  is  only  authorized 
to  employ  a  civilian  'physician  when  the  attendance  of  a 
medical  officer  of  the  Army  '  can  not  be  had,'  and  in  certify- 
ing to  the  correctness  of  his  account  he  is  required  to  state 
*  why  it  was  impossible  to  secure  the  attendance  of  an  Army 
surgeon'    ♦    *    ♦, 

"We  need  not  consider  the  question  as  to  whether  the 
Surgeon-General  of  the  Army  had  authority  under  the  ref- 
lations to  send  or  order  the  claimant  to  the  Garfield  Hospital 
for  treatment,  so  as  to  charge  the  Government  with  the  ex- 
pense thereof,  when  the  Army  hospitals  in  the  city  and 
vicinity  were  available  therefor,  further  than  to  say  that 
before  the  Government  can  be  charged  with  such  expense  it 
must  appear,  as  before  stated,  that  the  requirements  of  the 
regulations  have  been  complied  with.  That  is  the  basis  upon 
which  the  Ooverumeut  consents  to  be  sued. 
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"  In  the  present  case  it  does  not  appear  that  a  medical  offi- 
cer of  the  Army  could  not  have  beeu  obtained;  upon  the 
contrary,  it  appears  in  the  claimant's  certificate  to  his  ac- 
count not  only  that  he  was  sent  to  the  hospital  by  a  medical 

officer  of  the  Army,  but  that  he  was  attended  by  one  daily. 

*     ♦     ♦  ?' 

It  appears  from  the  papers  submitted  in  this  case  that  at 
the  time  these  services  were  rendered  there  were  at  least 
three  Army  surgeons  available  for  the  treatment  of  Army 
patients  at  Fort  McPherson  and  Atlanta,  not  including  the 
post  surgeon,  who  was  sick  at  the  time,  and  while  the  chief 
surgeon  states  that  none  was  competent  to  treat  the  case  of 
Major  Chynoweth,  the  post  surgeon,  Major  Baker,  and  the 
Surgeon-General  of  the  Army  express  themselves,  as  shown 
above,  decidedly  to  the  contrary. 

Under  the  facts  set  forth  I  am  of  opinion  that  there  is  no 
authority  for  the  payment  of  Doctor  McRae's  claim.  The 
Auditor's  settlement  is  approved  and  no  difference  found. 


PAY  OF  MIDSHIPMEN  WHO  PASS  BEEXAMINATIOHS  SUBSEUITEHT 
TO  THE  DATE  OF  FOBMAL  OBADUATIOH  OF  THEIB  CLASSES. 

Midshipmen  who  are  found  deficient  in  their  studies  and  are  granted 
and  pass  reexaminations,  and  are  given  their  diplomas  from  the 
Naval  Academy  bearing  the  date  ui)on  which  the  class  of  which 
they  were  members  was  formally  graduated,  are  entitled  to  pay 
at  the  rate  of  $1,400  per  annum  from  the  date  of  said  formal 
graduation. 

Decision  by  Assistant  Comptroller  MltcheU  May  19,  1910. 

The  Secretary  of  the  Navy  appealed  April  2,  1910,  from 
so  much  of  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  settlement  No.  67884,  dated  February  8,  1910,  as 
disallowed  the  claim  of  Charles  D.  Price,  midshipman,  U.  S. 
Navy,  for  difference  in  pay  between  $600  per  annum  as 
midshipman  at  the  Naval  Academy  and  $1,400  per  annum 
as  midshipman  after  graduation  from  the  Naval  Academy 
from  June  4  to  October  15,  1909. 

The  Auditor  disallowed  the  claim  because — 

"  Claim  for  difference  of  pay  from  June  4,  1909,  to  Octo- 
ber 15,  1909/  is  disallowed  for  the  reason  that  it  appears 
that  claimant  failed  in  his  examination  and  reexamination 
was  not  completed  and  passed  upon  until  October  16,  1909." 
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Paragraph  49,  Regulations  of  the  U.  S.  Naval  Academy, 
part  1,  1909,  provides  as  to  reexamination  as  follows: 

"  The  privilege  of  reexamination  in  the  event  of  deficiency 
at  the  first  graduating  examination  shall  be  extended  only 
in  the  case  ot  midshipmen  not  seriously  deficient,  and  whose 
*  Reports  on  fitness '  signify  their  aptitude  for  the  service." 

On  June  3,  1909,  claimant,  then  a  midshipman,  first  class, 
at  the  Naval  Academy,  was  advised  as  follows: 

"  I  have  to  inform  you  that  the  following  action  recom- 
mended in  your  case  by  the  academic  board,  in  view  of 
your  deficiencies  in  the  subjects  noted,  has  been  approved  by 
the  Secretary  of  the  Navy. 

"  Deficient  subjects. — ^Machine  design ;  navigation. 
^^ Action. — Diploma  to  be  withheld.  To  remain  at  the 
Naval  Academy;  to  be  reexamined  in  machine  design  July 
15,  1909,  and  in  navigation  during  the  last  week  of  Sep- 
tember, 1909;  if  satisfactory  on  both  reexaminations  to  be 
continued  with  class. 

"  The  reexamination  in  each  subject  will  be  confined  to 
the  work  of  the  second  term  of  the  last  year  of  the  course. 
"  By  direction  of  the  superintendent. 
"  Respectfully, 

"  L.  R.  Sargent, 
''Lieutenant^  U.  S.  Navy^ 
''Aid  to  Superintendent.'^'^ 

On  October  6,  1909,  claimant  was  further  advised  as  fol- 
lows: 

"  I  have  to  inform  you  that  at  a  meeting  of  the  academic 
board  held  the  4th  instant  your  case  was  considered  and  the 
following  recommendation  made: 

" '  In  view  of  good  record,  the  board  recommends  that  he 
be  reexamined  in  navigation  October  15,  and  if  he  passes 
this  second  reexamination  he  be  continued  with  his  class,  but 
to  be  assigned  a  multiple  for  the  four  years'  course  which  will 
place  him  at  the  foot  of  his  class.' 

"  This  recommendation  has  been  approved  by  the  Navy 
Department. 

"  Respectfully,  C.  A.  Go>'e, 

"Captain^  U.  S.  Navy^  Commanding. '^^ 

On  October  19,  1909,  orders  were  issued  to  claimant  as 
follows : 

"  You  are  hereby  detached  from  duty  at  the  Naval  Acad- 
emy, Annapolis,  Md.,  and  from  such  other  duty  as  may  have 
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been  assigned  you;  will  proceed  to  you(r)  home  and  await 
orders. 

"  Hold  yourself  in  readiness  for  sea  service.    ♦     ♦     ♦ 

"W.  P.  Potter, 

''Chief  of  Bureau.'' 

The  class  of  1909,  of  which  cfaimant  was  a  member,  was 
formally  graduated  from  the  Naval  Academy  on  June  4, 
1909,  and  their  diplomas  dated  from  that  date.  It  appears 
that  claimant  was  deficient  in  examination  and  was  given 
two  reexaminations,  passing  on  the  second  reexamination  in 
October,  the  superintendent  of  the  Naval  Academy  reporting 
in  a  letter  of  October  16,  1909,  that  he  had  successfully 
passed,  and  that  he  was  given  a  diploma  from  the  Naval 
Academy  bearing  date  June  4, 1909,  the  date  upon  which  the 
class  of  which  he  was  a  member  was  formally  graduated. 
His  name  is  borne  in  the  Naval  Register  of  1910  at  the  end  of 
the  list  of  midshipmen  who  have  passed  the  requisite  aca- 
demic course  and  are  in  the  performance  of  two  years'  serv'ice 
at  sea. 

The  superintendent  of  the  Naval  Academy  reports,  April 
29,  1910,  as  follows: 

"  In  the  opinion  of  the  superintendent  Midshipman  Price 
was  graduated  from  the  Naval  Academy  on  June  4,  1909, 
subject  to  a  reexamination  in  two  academic  branches.  Mid- 
shipman Price  was  finally  passed  on  October  16  and  his 
diploma  of  date  of  June  4,  1909,  delivered  to  him." 

The  Chief  of  the  Bureau  of  Navigation,  in  an  indorsement 
dated  May  2, 1910,  states  that  the  views  of  the  superintendent 
of  the  Naval  Academy,  as  above  expressed,  are  concurred  in 
and  that  that  "  bureau  is  of  the  opinion  that  Midshipman 
Price  graduated  from  the  Naval  Academy  on  June  4,  1909,'' 
and  the  Secretary  of  the  Navy,  May  16,  1910,  states  that  the 
above  report  of  the  superintendent  is  approved  of  by  the 
Navy  Department. 

The  act  of  May  13, 1908  (35  Stat.,  128),  provides: 

"  The  pay  of  midshipman  shall  hereafter  be  six  hundred 
dollars  per  annum  while  at  the  Naval  Academy,  and  one 
thousand  four  hundred  dollars  per  annum  after  graduation 
from  the  Naval  Academy." 

Upon  the  facts  stated  I  am  of  the  opinion  that  the  date  of 
claimant's  "  graduation  "  from  the  Naval  Academy  within 
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the  meaning  of  the  above  act  was  June  4, 1909,  and  that  he  is 
entitled  to  pay  at  the  rate  of  $1,400  for  the  period  claimed. 
(16  Comp.  Dec,  262;  MS.  Comp.  Dec,  In  re  Schuyler ^  May 
17,  1910.) 

The  Auditors  action  is  reversed,  and  I  find  and  certifiy  a 
difference  in  favor  of  claimant  of  $293.34. 


PAYICEHT  FOB  TELEGBAMS  OF  NAVAL  OFFICEBS  EELATING  TO 
PBIYATE  HATTEES. 

Telegrams  sent  by  naval  officers  accepting  or  declining  invitations  to 
private  dinners  in  honor  of  the  return  of  the  United  States  fleet 
from  its  cruise  around  the  world  concern  strictly  private  matters, 
and  are  not  business  pertaining  to  the  Navy  Department  or  its 
bureaus  and  can  not  be  paid  for  from  the  appropriation  for  pay, 
miscellaneous,  contained  in  the  act  of  May  13,  1908.  (35  Stat., 
129.) 

Telegrams  on  strictly  private  business  can  not  be  transformed  into 
official  telegrams  by  the  mere  fact  that  the  senders  in  the  com- 
munications to  which  they  are  responses  were  addressed  by  their 
official  titles. 

Decision  by  Assistant  Comptroller  HitoheU,  May  19,  1910. 

Paymaster  D.  W.  Nesbit,  U.  S.  Navy,  appealed  May  4, 
1910,  from  so  much  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  settlement  No.  1885D,  dated  March  23,* 
1910,  as  disallowed  credit  to  him  for  the  following  items : 

"Public  bill  No.  8  (pay,  miscellaneous,  1909),  is  partially 
disallowed  March  23,  1910,  telegrams  as  follows,  for  the 
reason  they  pertain  to  private  invitations  to  dinner  and 
have  no  relation  to  public  business. 

"  See  Section  1525,  paragraph  11,  Navy  Eegulations,  1909: 

Telegram  No.  4940,  dated  February  25,  1909 $0.  29 

Telegram  No.  4947,  dated  February  25,  1909 .  51 

Telegram  No.  4986,  dated  February  25,  1909 .  38 

Telegram  No.  4986,  dated  February  25.  1909 .  37 

Telegram  No.  5023,  dated  February  26,  1909 .36 

Telegram  No.  4947,  dated  February  26,  1909 .  20 

2.11- 

The  telegrams  in  question  are  telegrams  sent  by  officers  on 

the  U.  S.  S.  Connecticut  accepting  or  declining  invitations 

to  private  dinners  arranged  in  their  honor  in  Washington 

upon  the  return  of  the  United  States  fleet  from  its  cruise 
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around  the  world.  It  is  alleged  that  the  officers  were  ad- 
dressed by  their  official  titles  and  not  by  name  in  the  invita- 
tions to  the  dinners  thus  extended  to  them,  and  that  by 
reason  thereof  their  replies  to  such  invitations  became  official 
business. 

The  appropriation  from  which  these  telegrams  were  paid 
is  "  Pay,  miscellaneous,  1909,"  and  so  far  as  telegrams  are 
concerned  is  confined  to  "  all  charges  pertaining  to  the  Navj' 
Department  and  its  bureaus  for  *  *  *  telegrams,'' 
(Act  of  May  13,  1908,  35  Stat.,  129.) 

The  contents  of  the  telegrams  were  concerning  strictly 
private  matters  and  were  not  therefore  business  pertaining 
to  the  Navy  Department  or  its  bureaus,  nor  were  they  of 
benefit  to  the  Government,  nor  in  the  fulfillment  of  a  duty 
devolving  upon  the  Government.  (See  45  MS.  Comp.  Dec, 
1260,  May  19,  1908.)  A  telegram  otherwise  on  private  busi- 
ness can  not  be  transformed  into  an  official  telegram  by  the 
mere  fact  that  the  sender  in  the  communication  to  which  it 
is  a  response  was  addressed  by  his  official  title. 

The  Auditor's  disallowance  of  said  items  is  affirmed. 


REIXBUESEHENT  OF  DISBURSING  OFFICEE  FOE  THE  imiTED 
STATES    COTTET    FOE    CHINA    FOE    EXCESS    DISBUESSKENTS 

•  KADE  BY  Hm  FEOK  APPE0PEIATI0N8  FOE  THE  EXPENSE  OS 
UNITED  STATES  COUET  FOE  CHINA. 

Where  the  disburslDg  officer  for  the  United  States  court  for  China  dis- 
burses for  expenses  of  that  court  a  sum  of  money  in  excess  of  the 
total  annual  appropriation  for  that  purpose,  using  money  for  such 
excess  payments  from  other  appropriations  or  advanced  the  same 
out  of  his  private  funds,  the  Auditor  is  without  authority  in 
settling  the  disbursing  officer's  account  to  certify  the  excess  pay- 
ments as  legal  claims. 

Decision  by  Comptroller  Tracewell,  Hay  20,  1910. 

The  Auditor  for  the  State  and  other  Departments,  under 
date  of  the  13th  instant,  reported  for  approval,  disapproval, 
or  modification  the  following  decision : 

"  The  special  disbursing  officer  for  the  United  States  court 
for  China,  Mr.  M.  Hubert  O'Brien,  for  the  fiscal  year  1909 
exceeded  the  appropriation  specified  for  the  purchase  of 
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furniture  for  that  year  in  the  sum  of  $110.84,  and  also  that 
specified  for  court  expenses  in  the  sum  of  $6.26. 

'*  The  act  of  May  21,  1908  (35  Stat,  178),  making  appro- 
priation for  the  salaries  and  expenses,  United  States  court  for 
China,  for  the  fiscal  year  1909,  provides  as  follows: 

"  '  Judge  of  the  United  States  court  for  China,  eight  thou- 
sand dollars;  district  attorney  of  the  United  States  court  for 
China,  four  thousand  dollars;  marshal  of  the  United  States 
court  for  China,  three  thousand  dollars;  clerk  of  the  United 
States  court  for  China,  three  thousand  dollars ;  stenographer 
of  the  United  States  court  for  China,  one  thousand  eight 
hundred  dollars ;  for  court  expenses,  seven  thousand  dollars ; 
total,  twenty-six  thousand  eight  hundred  dollars. 

"'The  judge  of  the  said  court  and  the  district  attorney 
shall,  when  the  sessions  of  the  court  are  held  at  other  cities 
than  Shanghai,  receive  in  addition  to  their  salaries  their 
actual  expenses  during  such  sessions,  not  to  exceed  ten  dollars 
per  day  for  the  judge  and  five  dollars  per  dav  for  the  district 
attorney,  and  so  much  as  may  be  necessary  for  said  purposes 
during  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  nine,  is  hereby  appropriated. 

" '  For  compensation  or  deputy  marshals  at  Canton  and 
Tientsin,  so  much  as  may  be  necessary  during  the  fiscal  year 
ending  June  thirtieth,  nine  hundred  and  nme,  at  the  rate 
of  five  dollars  each  for  each  day  the  sessions  of  the  court  are 
held  at  their  respective  cities. 

" '  For  compensation  of  deputy  clerks  at  Canton  and 
Tientsin,  so  much  as  may  be  necessary  during  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  nine,  at  the  rate 
of  five  dollars  each  for  each  day  the  sessions  of  the  court  are 
held  at  their  respective  cities. 

" '  For  rent  of  premises  for  the  use  of  the  United  States 
court  for  China  at  Shanghai,  two  thousand  four  hundred 
dollars. 

"  ^For  the  purchase  of  necessary  furniture  for  the  premises 
to  he  occupied  hy  the  United  States  court  for  China  at 
Shanghai^  one  thousand  eight  hundred  dollars.' 

"  There  has  been  expended  by  the  said  disbursing  officer 
for  said  year,  as  follows : 

For   judge $8,000.00 

For  district  attorney 4,000.00 

For  marshal 3.000.00 

For  clerk - .S,  000. 00 

For  stenographer 3,284.94 

For  court  expensefi 7,  OOG.  20 

For  expenses  on  circuit 7C0.  54 

For  rent 7S0. 10 

For  furniture 1,910.84 
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"  I  decide  to  allow  the  said  disbursing  officer  in  a  claims 
settlement  the  amount  of  his  said  expenditures  which  is  in 
excess  of  the  amount  appropriated,  aggregating  $117.10,  to 
be  reported  to  Congress  for  a  deficiency  appropnation. 

*'  These  expenses  relating  to  a  service  established  by  law, 
I  consider  that  they  are  not  such  as  are  inhibited  from  settle- 
ment and  allowance  under  section  3679,  United  States  Re- 
vised Statutes,  as  amended  by  deficiency  appropriation  acts, 
section  4  of  March  3,  1905  (33  Stat.,  1257),  and  section  3  of 
February  27, 1906  (34  Stat.,  38),  which  is  as  follows: 

" '  Sec.  3679.  No  executive  department  or  other  govern- 
ment establishment  of  the  United  States  shall  expend  in  any 
one  fiscal  year  any  sum  in  excess  of  appropriations  made  by 
Congress  for  that  fiscal  year,  or  involve  the  Government  in 
any  contract  or  other  obligation  for  the  future  payment  of 
money  in  excess  of  such  appropriations  unless  such  contract 
or  obligation  is  authorized  by  law.  Nor  shall  any  depart- 
ment or  any  officer  of  the  Government  accept  voluntary 
service  for  the  Government  or  employ  personal  service  in 
excess  of  that  authorized  by  law,  except  in  cases  of  sudden 
emergency  involving  the  loss  of  human  life  or  the  destruc- 
tion of  property.  All  appropriations  made  for  contingent 
expenses  or  other  general  purposes,  except  appropriations 
made  in  fulfillment  of  contract  obligations  expressly  author- 
ized by  law,  or  for  objects  requirwi  or  authorized  by  law 
without  reference  to  the  amounts  annually  appropriated 
therefor,  shall,  on  or  before  the  beginning  of  each  fiscal  year, 
be  so  apportioned  by  monthly  or  other  allotments  as  to  pre- 
vent expenditures  in  one  portion  of  the  year  which  may 
necessitate  deficiency  or  aaditional  appropriations  to  coni- 
plete  the  service  of  the  fiscal  year  for  which  said  appropria- 
tions are  made;  and  all  such  apportionments  shall  be  ad- 
hered to  and  shall  not  be  waived  or  modified  except  upon 
the  happening  of  some  extraordinary  emergency  or  unusual 
circumstance  which  could  not  be  anticipated,  at  the  time  of 
making  such  apportionment,  but  this  provision  shall  not 
apply  to  the  contingent  appropriations  of  the  Senate  or 
House  of  Representatives;  and  m  case  said  apportionments 
are  waived  or  modified,  as  herein  provided,  the  same  shall  be 
waived  or  modified  in  writing  by  the  head  of  such  executive 
department  or  other  government  establishment  having  con- 
trol of  the  expenditure,  and  the  reasons  therefor  shall  be 
fully  set  forth  in  each  particular  case  and  communicated  to 
Congress  in  connection  with  estimates  for  any  additional 
appropriations  required  on  account  thereof.  Any  person 
violatmg  any  provision  of  this  section  shall  be  simunarily 
removed  from  office  and  may  also  be  punished  by  a  fine  of 
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not  less  than  one  hundred  dollars  or  by  imprisonment  for  not 
less  than  one  month.' 
**  The  items  affected  by  this  decision  are  suspended  and 

Eayment  thereof  withheld  until  your  decision  thereupon  shall 
ave  been  received." 

It  will  be  noted  that  the  amount  appropriated  by  Con- 
gress under  the  head  of  "  Court  expenses  "  is  $7,000  and  that 
the  amount  appropriated  for  "  Necessary  furniture "  is 
$1,800. 

The  disbursing  officer  claims  credit  in  his  account  for 
$7,006.26  under  the  first  head  and  $1,910.84  under  the  second 
head. 

If  these  last-named  amounts  have  been  actually  disbursed 
by  him,  as  claimed,  it  is  evident  that  he  has  used  mony  to 
make  these  excess  payments  that  was  appropriated  for  other 
purposes^  or  else  has  advanced  his  own  or  other  private  funds. 
In  either  event  his  claim  for  credit  in  his  account  as  dis- 
bursing officer  in  excess  of  $7,000  under  "  Court  expenses  " 
and  $1,800  under  "  Necessary  furniture  "  is  illegal  and  is  not 
allowable. 

I  am  unable  to  agree  with  the  Auditor  that  it  is  proper 
and  legal  "  to  allow  the  said  disbursing  officer  in  a  claims 
s^tlement  the  amount  of  his  said  expenditures  which  is  in 
excess  of  the  amount  appropriated,  aggregating  $117.10,  to 
be  reported  to  Congress  for  a  deficiency  appropriation."  The 
disbursing  officer  was  charged  with  notice  of  the  fact  that  in 
paying  vouchers  in  excess  of  $7,000  and  $1,800,  respectively, 
he  was  exceeding  the  amounts  appropriated  for  the  particu- 
lar objects  named  and  acting  beyond  his  authority  under  the 
law  as  a  disbursing  officer.  It  is  obvious  that  a  disbursing 
officer  can  not  legally  disburse  more  money  for  a  particular 
object  than  there  is  in  the  particular  appropriation.  Mr. 
O'Brien  appai'ently  not  only  exceeded  the  amount  in  hand 
under  the  appropriations  mentioned,  but  went  beyond  the 
maximum  amount  that  could  possibly  have  been  advanced  to 
him  at  the  Treasury.  No  requisition  for  this  excess  would 
have  been  honored. 

When  he  reached  the  limit  appropriated  under  these  two 
heads  he  was  without  authority  as  a  disbursing  officer  or  as 
a  volunteer  to  raise  any  legal  obligation  against  the  Govern- 
ment to  pay  him  any  sum  beyond  that  limit  as  fixed  by  Con- 
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gress.  Therefore  he  is  not,  because  of  the  excess  payments 
made  by  him,  subrogated  to  any  rights  that  private  individ- 
uals who  furnished  the  supplies  or  rendered  the  services 
might  have  had  against  the  Government.  It  may  be  that  an 
Auditor  has  the  right,  under  certain  conditions,  to  certify 
the  claim  of  a  private  individual  for  supplies  furnished  the 
Government  by  such  person,  notwithstanding  the  appropria- 
tion applicable  for  the  purchase  of  such  supplies  may  have 
become  exhausted,  and  where  the  single  claim  does  not  ex- 
ceed the  amount  originally  appropriated;  but  no  allowance 
can  be  made  in  favor  of  a  disbursing  officer  on  the  ground 
that  having  paid  the  claim  himself  in  excess  of  the  appro- 
priation he  is  thereby  subrogated  to  the  rights  of  the  original 
claimant.  The  disbursing  officer  in  exceeding  his  authority 
must  be  regarded  as  a  mere  volunteer,  consequently  the  doc* 
trine  of  subrogation  does  not  apply.  Neither  is  he  entitled 
to  have  the  claim  certified  in  his  favor  on  the  ground  that 
upon  payment  by  him  the  party  who  furnished  the  supplies, 
etc.,  assigned  over  the  claim,  for  the  reason  that  assigned 
claims  against  the  Government  have  no  legal  status.  See 
section  3477,  Revised  Statutes. 
The  Auditor's  decision  is  therefore  not  approved. 


TEAKSFEK    OF    APFBOPEIATIOKS.      EXFEHDITTTRES    IH    EXCESS 
OF  AFFBOFBIATIONS. 

A  transfer  of  appropriations  because  of  items  erroneously  charged 
is  only  authorized  in  cases  and  to  the  amount  determined  by  the 
Auditor  to  have  been  erroneously  charged  to  the  one  appropria- 
tion instead  of  to  the  other ;  and  specific  data  must  be  furnished 
as  to  each  item  involved  In  the  transfer. 

A  transfer  to  an  appropriation  of  the  entire  balance  standing  to  tlie 
credit  of  another  appropriation  is  unauthorized  unless  it  is  shown 
that  the  balance  was  occasioned  by  an  erroneous  use  of  the  first 
appropriation  that  should  have  been  borne  by  the  appropriation 
from  which  the  balance  is  to  be  transferred. 

The  appropriations  of  March  4,  1909  (35  Stat,  985),  **  Protecting  pub- 
lic lands,  timber,  etc.,"  and  "Expenses  of  hearings  in  land  en- 
tries," are  within  the  prohibition  of  section  3679  of  the  Revised 
Statutes,  as  amended  by  the  act  of  February  27,  1906  (34  Stat^ 
49),  that  expenditures  shall  not  be  made  in  excess  of  the  amounts 
appropriated. 
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Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Interior,  Kay 

28,  1910. 

You  request  my  decision  of  the  questions  stated  in  your 
letter  of  the  10th  instant,  as  follows: 

"  This  is  request  for  an  opinion  as  to  whether  or  not  the 
appropriations  in  the  sundry  civil  bill  for  the  fiscal  year  end- 
ing June  30,  1910,  entitled  (1)  ^Depredations  on  public  tim- 
ber, protecting  public  lands,  and  settlement  of  claims  for 
swamp  land  and  swamp-land  indemnity,'  and  (2)  *  Expenses 
of  hearings  in  land  entries,'  or  either  of  said  appropriations, 
are  within  the  inhibition  and  penalties  of  the  act  of  February 
27,  190C  (34  Stat.,  49),  the  appropriations  in  question  ap- 

Eiring  on  page  985,  volume  35,  United  States  Statutes  at 
rge,  and  reading  as  follows: 

"'Depredations  on  public  timber,  protecting  public  lands, 
and  settlement  of  claims  for  swamp  land  and  swamp-land 
indemnity:  To  meet  the  expenses  of  protecting  timber  on 
the  public  lands,  and  for  the  more  efficient  execution  of  the 
law  and  rules  relating  to  the  cutting  thereof;  of  protecting 
public  lands  from  illegal  and  fraudulent  entry  or  appropria- 
tion, and  of  adjusting  claims  for  swamp  lands  and  indem- 
nitor for  swamp  lands,  one  million  dollars,  to  be  immediately 
available,  of  which  sum  seven  hundred  and  fifty  thousand 
dollars  is  for  the  purpose  of  bringing  up  the  work  of  the 
General  Land  Office  hereunder  so  as  to  make  the  same  cur- 
rent, and  not  exceeding  twenty-five  thousand  dollars  of  this 
appropriation  may  be  used  for  the  payment,  in  the  discretion 
of  the  Secretary  of  the  Interior,  or  fees  of  witnesses  and  of 
the  actual  expenses  of  witnesses  summoned  before  the  state 
grand  jury  or  other  juries  to  indict  and  try  persons  ^ilty 
of  violation  of  the  law  in  connection  with  the  execution  of 
deeds  covering  lands  allotted  in  Oklahoma  to  the  Mexican 
Kickapoo  Inoians,  or  before  state  courts  at  the  trial  of  per- 
sons indicted,  and  not  exceeding  fifty  thousand  dollars  addi- 
tional for  clerk  hire,  rent,  and  other  incidental  expenses  of 
the  district  land  offices,  and  not  exceeding  fifty  thousand  dol- 
lars additional  for  expenses  of  hearings  held  by  order  of  the 
Commissioner  of  the  General  Land  Office  to  determine 
whether  alleged  fraudulent  entries  are  of  that  character  or 
have  been  made  in  compliance  with  law:  Provided^  That 
agents  and  others  employed  under  this  appropriation  shall 
be  allowed  per  diem,  subject  to  such  rules  and  regulations  as 
he  may  prescribe,  in  lieu  of  subsistence,  at  a  rate  not  exceed- 
ing three  dollars  per  day  each  and  actual  necessary  expenses 
oi  transportation,  including  necessary  sleeping-car  fares, 
except  when  agents  are  employed  in  the  district  of  Alaska, 
they  may  be  allowed  not  exceeding  six  dollars  per  day  each  in 
lieu  of  subsistence. 
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"  Expenses  of  Hearings  in  Land  Entries :  For  expenses  of 
hearing  held  by  order  of  the  Commissioner  of  the  General 
Land  Office  to  determine  whether  alleged  fraudulent  entries 
are  of  that  character  or  have  been  made  in  compliance  with 
law,  and  of  hearings  in  disbarment  proceedings,  thirty-five 
thousand  dollars. 

"  The  act  of  February  27, 1906  (34  Stat.,  49),  among  other 
things,  provides : 

"'All  appropriations  made  for  contingent  expenses  or 
other  general  purposes,  except  appropriations  made  in  ful- 
fillment of  contract  obligations  expressly  authorized  by  law, 
or  for  objects  required  or  authorized  by  law  without  refer- 
ence to  the  amounts  annually  appropriated  therefor   *    *    *.' 

"  The  General  Land  Office  now  has  pending  in  the  United 
States  courts,  local  land  offices^  and  offices  of  chiefs  of  field 
division  throughout  the  public  land  States  a  very  large 
amount  of  investigation  and  litigation  based  upon  alleged 
fraudulent  and  illegal  efforts  to  acquire  title  to  such  public 
lands. 

"  The  appropriations  granted  are  depleted  to  such  an  ex- 
tent that  it  has  been  found  necessary  to  materially  reduce 
the  number  of  agents  working  in  the  field.  The  nature  of 
expenses  incurred  is  such  that  it  is  practically  impossible 
to  estimate  with  absolute  accuracy  on  future  expenses. 
It  is  therefore  probable  that,  unless  a  substantial  sum  is 
retained  and  returned  to  the  Treasury,  there  may  be  a  de- 
ficit of  thousands  of  dollars.  Many  matters  now  being  in- 
vestigated require  immediate  action  to  prevent  running  of 
the  statute  of  limitations,  and  in  other  cases  to  avoid  d«ays 
which  may  seriously  embarrass  the  Government  in  success 
of  its  litigation.  The  General  Land  Office  does  not  desire 
to  create  a  deficit,  but  it  is  also  anxious  to  carry  forward 
the  necessary  field  work  to  the  full  limit  of  the  fimds  avail- 
able, which  may  result  in  a  deficit. 

"  I  especiallv  call  attention  to  the  two  items  in  the  ap- 
propriation bill  for  expenditures  for  similar  purposes,  viz: 

1.  'Not  exceeding  $50,000  additional  for  expenses  of  hear- 
ings held  by  order  of  the  Commissioner  of  the  General  Land 
Office  to  determine  whether  alleged  fraudulent  entries  are 
of  that  character  or  have  been  made  in  compliance  with  law ; ' 

2.  And  the  item  '  For  expenses  of  hearings  held  by  order  of 
the  Commissioner  of  the  General  Land  Office  to  "determine 
whether  alleged  fraudulent  entries  are  of  that  character 
or  have  been  made  in  compliance  with  law,  and  of  hearings 
in  disbarment  proceedings,  $35,000.' 

"  These  two  items  make  an  aggregate  of  $85,000.  I  am 
advised  by  the  Commissioner  of  the  General  Land  Office 
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that  there  have  been  made  several  repayments  from  the 
appropriation  of  'expenses  of  hearings  in  land  entries' 
(item  2),  and  that  there  is  now  to  credit  of  that  item  an 
available  balance  of  nearly  $3,000;  that  the  General  Land 
Office  has  from  time  to  time  made  authorizations  for  ex- 
penses to  be  incurred  in  connection  with  hearings  in  land 
entries  (item  2),  and  these  authorizations  have  exceeded 
the  regular  appropriations  '  for  expenses  of  hearings  in  land 
entries,'  which  might  properly  have  been  charged  against 
the  appropriation  for  '  protecting  public  lands,  timber,  etc. ; ' 
that  there  have  been  made  by  disbursing  agents  in  the  field 
repayment  deposits  to  credit  of  'expenses  of  hearings  in 
land  entries '  (item  2)  frcwn  funds  which  were  not  advanced 
them  from  that  appropriation,  but  from  allotment  for  hear- 
ings in  the  appropriation  (item  1)  for  'protecting  public 
lands,  timber,  etc' 

"The  Commissioner  of  the  General  Land  Office  advises 
me  that  accounts  of  the  special  disbursing  agents  show  that 
several  thousand  dollars  in  excess  of  the  amount  now  shown 
on  books  of  the  Treasury  to  credit  of  the  appropriation 
for  '  expenses  of  hearings  in  land  entries '  (item  2)  have 
been  expended  in  payment  of  expenses  chargeable  to  that 
appropriation  for  allotment  for  'protecting  public  lands, 
timber,  etc.,'  authorizations  having  been  made  for  hearings 
in  excess  of  the  appropriation  primarily  chargeable  and, 
as  has  developed,  in  excess  of  what  was  actually  needed: 
that  it  is  now  known  that  funds  redeposited  to  credit  of 
appropriations  for  'expenses  of  hearings  in  land  entries' 
(item  2)  were  so  deposited  from  funds  advanced  from  ap- 
propriation for  '  protecting  public  lands,  timber,  etc'  (item 
1),  the  exact  amount  of  which  can  not  be  determined  until 
accounts  of  the  special  disbursing  agents  for  the  third 
quarter,  1910,  have  all  been  examined,  and,  on  account  of 
the  delinquency  of  one  disbursing  officer,  this  examination 
can  not  be  completed  until  too  late  to  make  use  of  the  money 
in  question  for  the  purposes  intended.  The  Commissioner 
of  the  General  Land  Onice  desires  me  to  request,  and  I  do 
therefore  request,  that  you  cause  to  be  transferred  on  the 
books  of  the  Treasury  from  the  appropriation  '  expenses  of 
hearings  in  land  entries'  (item  2)  to  the  credit  of  the  ap- 
propriation for  'protecting  public  lands,  timber,  etc'  (item 
1),  the  available  balance  now  standing  to  the  credit  of  the 
appropriation  '  expenses  of  hearings  in  land  entries  '  (item  2) . 

"  There  is  transmitted  herewith  a  memorandum  submitted 
by  the  chief  of  field  division  to  the  chief  of  the  board  of 
law  review  in  the  General  Land  Office,  together  with  reply 
of  the  law  officer  to  whom  it  was  referred. 
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"  I  request  your  opinion  and  advice  at  the  earliest  date  pos- 
sible whether: 

"  1.  Such  transfer  can  be  made  from  item  2  to  item  1 ;  also 
whether — 

"  2.  The  appropriations  mentioned,  or  either  of  them,  are 
within  the  terms  of  the  act  of  February  27,  1906  (34  Stat, 
49),  prohibiting  the  creation  of  a  deficit." 

Your  questions  will  be  answered  in  the  order  stated. 

1.  The  act  of  March  4, 1909  (35  Stat.,  985),  quoted  in  your 
letter  makes  an  appropriation  of  $35,000  under  the  head  of 
^^ Expenses  of  hearings  in  land  entries^'^  held  by  order  of  the 
Commissioner  of  the  General  Land  Office.  An  appropriation 
of  $1,000,000  is  also  made  in  the  same  act  under  the  head  of 
"  Depredations  on  public  timber,  protecting  lands,  and  settle- 
ment of  claims  for  swamp  land  and  swamp-land  indemnity," 
and  it  is  provided  "of  which  sum  ♦  ♦  ♦  seven  hundred 
and  fifty  thousand  dollars  is  for  the  purpose  of  bringing  up 
the  work  of  the  General  Land  Office  hereunder  so  as  to  make 
it  current.  ♦  ♦  ♦  and  not  exceedingly  fifty  thousand  dol- 
lars additional  for  expenses  of  hearings  held  by  order  of  the 
Commissioner  of  the  General  Land  Office  to  determine 
whether  alleged  fraudulent  entries  are  of  that  character  or 
have  been  made  in  compliance  with  law." 

Under  these  two  appropriations  $85,000  may  be  expended 
for  hearings  held  by  order  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  although  but  $35,000  is  specifically  appro- 
priated for  this  purpose.  The  $50,000  is  authorized  to  be 
used  under  the  appropriation  "  protecting  the  public  lands, 
timbers,"  etc.,  in  addition  to  the  sum  of  $35,000  specifically 
appropriated  for  such  purpose.  The  accounts  for  expendi- 
tures under  each  of  these  appropriations  should  be  so  kept 
as  to  show  the  expenditures  under  each  respectively. 

It  appears  from  your  statement  that  in  some  instances 
hearings  have  been  ordered  and  expenditures  incurred  under 
the  appropriation  for  "hearing,"  etc.  (item  2),  that  should 
have  been  charged  to  the  appropriation  for  "  protecting  pub 
lie  lands,  timber,"  etc.  (item  1).  It  also  appears  that  repay- 
ment deposits  have  been  made  to  the  credit  of  the  appropri- 
ation "hearings,"  etc.  (item  2),  from  funds  advanced  under 
the  appropriation  "  protecting  public  lands,"  etc.  The  effect 
of  this  practice  has  been  to  make  the  expenditures  under  item 
2  appear  to  exceed  the  amount  appropriated  and  to  deplete 
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the  amount  of  item  1  without  showing  an  expenditure  under 
the  appropriation  for  item  1.  These  errors  should  be  cor- 
rected by  the  statement  of  an  account  to  adjust  the  appropri- 
ations. The  items  of  erroneous  charges  and  credits  should 
be  shown  in  said  account.  This  account  should  be  stated  by 
the  Auditor  upon  information  furnished  by  you. 

Your  request  to  me  that  I  "  cause  to  be  transferred  on  the 
books  of  the  Treasury  from  the  appropriation  '  expenses  of 
hearings  in  land  entries'  (item  2),  to  the  credit  of  the  ap- 
propriation for  '  protecting  public  lands,  timber,'  etc.  (item 
1),  the  available  balance  now  standing  to  the  credit  of  the 
appropriation  '  expenses  of  hearings  in  land  entries '  "  (item 
2)   can  not  therefore  be  complied  with. 

You  are  advised  in  answer  to  your  first  question  that  trans- 
fers from  item  2  to  1  can  only  be  made  in  cases  and  to  the 
amount  that  may  be  determined  by  the  Auditor  to  have  been 
erroneously  charged  to  item  2  instead  of  item  1  and  only  in 
cases  and  to  the  amounts  where  repayments  have  been  made 
to  the  credit  of  the  appropriation  "  Hearings,  etc."  (item  2), 
fr(»n  moneys  advanced  under  the  appropriation  "  Protecting 
public  lands,  etc."  (item  1).  Specific  data  will  have  to  be 
furnished  as  to  each  item  involved  in  said  transfer.  There  is 
no  authority  of  law  to  transfer  the  balance  standing  to  the 
credit  of  the  appropriation  "  Hearings^  etc."  (item  2),  to 
the  appropriation  "  Protecting  of  public  lands,  timber,  etc.,'* 
unless  it  is  shown  that  said  balance  was  occasioned  by  an 
erroneous  use  of  the  appropriation  "  Protecting  public  lands, 
timber,  etc."  (item  1),  to  meet  an  expense  that  should  have 
been  borne  by  the  appropriation  "  Hearings,  etc."  (item  2). 

With  the  understanding  that  your  first  question  refers  to 
the  transfer  of  the  entire  balance  standing  to  the  credit  of 
**  Hearings,  etc."  (item  2),  to  the  credit  of  the  appropriation 
"  Protecting  timber,  etc.,"  on  the  data  given  in  your  letter,  it 
is  answered  in  the  negative. 

2.  Whether  the  appropriation  "  Protecting  public  lands, 
timber,  etc.,"  and  the  appropriation  "  Expenses  of  hearings 
in  land  entries,"  or  either  of  them,  are  within  the  terms  of 
section  3679,  Revised  Statutes,  as  amended  by  the  act  of 
February  27,  1906  (34  Stat.,  49),  which  provides  as  follows: 

"No  executive  department  or  other  government  establish- 
ment of  the  United  States  shall  expend,  m  any  one  fiscal  year, 
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any  sum  in  excess  of  appropriations  made  by  Congre^  f<^ 
that  fiscal  year,  or  involve  tne  Government  in  any  contract 
or  other  obligation  for  the  future  payment  of  money  in  ex- 
cess of  such  appropriations,  unless  such  contract  or  obliga- 
tion is  authorized  by  law.  Nor  shall  any  department  or  any 
officer  of  the  Government  accept  voluntary  service  for  the 
Government  or  employ  personal  service  in  excess  of  that  au- 
thorized by  law,  except  in  cases  of  sudden  emergency  in- 
volving the  loss  of  human  life  or  the  destruction  of  property. 
All  appropriations  made  for  contingent  expenses  or  other 
general  purposes,  except  appropriations  made  in  fulfillment 
of  contract  obligations  expressly  authorized  by  law,  or  for 
objects  required  or  authorized  by  law  without  reference  to 
the  amounts  annually  appropriated  therefor,  shall,  on  or  be- 
fore the  beginning  of  each  nscal  year,  be  so  apportioned  by 
monthly  or  other  allotments  as  to  prevent  expenditures  in 
one  portion  of  the  year  which  may  necessitate  deficiencv  or 
additional  appropriations  to  ccnnplete  the  service  of  the  ^scal 
year  for  which  said  appropriations  are  made;  and  all  such 
apportionments  shall  be  adhered  to  and  shall  not  be  waived 
or  modified  except  upon  the  happening  of  some  extraordi- 
nary emergency  or  unusual  circumstance  which  could  not 
be  anticipated  at  the  time  of  making  such  apportionment, 
but  this  provision  shall  not  apply  to  the  contingent  appro- 
priations of  the  Senate  or  House  of  Representatives;  and  in 
case  said  apportionments  are  waived  or  modified  as  herein 
provided  the  same  shall  be  waived  or  modified  in  writing  by 
the  head  of  such  executive  department  or  other  government 
establishment  having  control  of  the  expenditure,  and  the 
reasons  therefor  shall  be  fully  set  forth  in  each  particular 
case  and  communicated  to  Congress  in  connection  with  esti- 
mates for  anv  additional  appropriations  required  on  account 
thereof.     *    *♦    *" 

The  provisions  of  the  statute,  broadly  stated,  prohibit  ex- 
penditures in  excess  of  appropriations  made  for  the  fiscal 
year. 

The  further  provision  therein  requiring  apportionment  of 
appropriations  is  apparently  one  of  the  means  by  which  Con- 
gress has  sought  to  bring  about  observance  of  the  prohibition 
against  expenditures  in  excess  of  appropriations.  The  re- 
quirement of  apportionment  is  specifically  made  to  apply  to 
appropriations  for  "  contingent  expenses  or  other  general 
purposes,"  and  an  exception  thereto  is  made  of  "  appropria- 
tions made  in  fulfillment  of  contract  obligations  expressly 
authorized  by  law,  or  for  objects  required  or  authorized  by 
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law  without  refei^nce  to  the  amounts  annually  appropriated 
therefor." 

The  expenditure  of  the  appropriations  "  For  protecting 
public  lands,  timber,  etc.,"  and  "  Expenses  of  hearings  in 
land  entries,"  is  within  the  control  of  the  Commissioner  of 
the  General  Land  OflSce,  under  the  direction  of  the  Secre- 
tary of  the  Interior.  He  can  make  such  investigations, 
order  such  hearings,  and  institute  such  proceedings  as  he 
may  deem  necessary,  subject  to  the  direction  of  the  Secretary, 
but  he  is  not  required  to  make  investigations,  order  hearings, 
or  institute  proceedings  where  Congress  has  not  provided  the 
means  to  make  such  investigation,  hold  such  hearings,  or 
prosecute  such  proceedings.  In  other  words,  he  can  curtail 
the  investigations,  hearings,  and  proceedings  so  as  to  keep 
within  the  amounts  appropriated  by  Congress  for  such  pur- 
poses. I  am  of  the  opinion  that  the  act  of  February  27,  1906, 
requires  him  to  do  so  and  that  it  can  not  be  held  that  Con- 
gress has  provided  that  he  shall  make  such  investigations, 
order  such  hearings,  and  institute  such  proceedings  as  he 
may  deem  necessary  "  without  reference  to  the  amount  an- 
nually appropriated  therefor"  subject  only  to  the  direction 
of  the  Secretary  of  the  Interior. 

It  is  suggested,  however,  that  this  power  is  conferred  on 
the  Secretary  of  the  Interior  by  section  2478  of  the  Revised 
Statutes.    This  section  provides  that : 

"  The  Commissioner  of  the  General  Land  Office,  under  the 
direction  of  the  Secretary  of  the  Interior,  is  authorized  to 
enforce  and  carry  into  execution,  by  appropriate  regulations, 
every  part  of  the  provisions  of  this  title  not  otherwise 
specially  provided  for." 

So  far  as  this  provision  relates  to  the  power  of  the  Sec- 
retary of  the  Interior  in  the  enforcement  of  the  laws  relative 
to  the  public  lands,  it  is  not  unlike  the  general  provision  in 
Article  II,  section  3,  of  the  Constitution  of  the  United  States, 
which,  in  defining  the  duties  of  the  President,  says  "  he  shall 
take  care  that  the  laws  be  faithfully  executed."  It  would 
scarcely  be  contended  that  this  provision  of  the  Constitution 
would  authorize  the  President  to  incur  any  obligation  that 
he  deemed  necessary  to  the  enforcement  of  the  laws  "  with- 
out reference  to  the  amounts  annually  appropriated  there- 
for."    Neither  does  section  2478  of  the  Revised  Statutes 
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confer  any  such  authority  on  the  Secretary  of  the  Interior 
with  reference  to  the  ^enforcement  of  the  land  laws.  I  do 
not  know  of  any  law,  independently  of  said  appropriation, 
which  requires  the  Secretary  of  the  Interior  to  make  any 
particular  class  of  investigations  or  order  any  particular 
hearings  or  to  institute  any  particular  proceedings  iti  con- 
nection with  the  enforcement  of  the  land  laws  "  without 
reference  to  the  amounts  annually  appropriated  therefor." 
In  the  absence  of  such  a  statute  the  act  of  February  27,  1906, 
would  limit  the  amount  he  could  voluntarily  expend  or 
obligate  the  Government  for  under  the  act  of  March  4,  1909, 
to  $1,000,000  under  the  appropriation  "  Protecting  public 
lands,  timber,  etc."  (item  1),  and  to  $35,000  under  "  Expenses 
of  hearings  in  land  entries  "  (item  2). 

In  my  judgment  these  appropriations  when  read  in  the 
light  of  the  act  of  February  27, 1906  (34  Stat,  49),  are  more 
than  mere  estimates  of  the  probable  amount  needed.  They 
are  as  well  limitations  on  the  amount  of  service  of  the  kind 
indicated  in  them  that  may  be  procured. 

I  am  of  the  opinion,  therefore,  that  the  act  of  February  27, 
1906  (34  Stat,  49),  does  apply  to  the  appropriations  in- 
dicated in  your  letter,  with  reference  to  expenditures  in 
•excess  of  the  amount  appropriated.  You  would  not,  there- 
fore, be  authorized  to  voluntarily  and  knowingly  make  any 
employment  of  personal  services,  or  purchase  of  materials, 
or  order  hearings  that  would  obligate  the  Grovemment  for 
the  future  payment  of  money  in  excess  of  such  appropria- 
tions. 


COXPTTTATION  OF  EHLISTXENT  PERIODS  OF  XAH  IH  IHFAHT&Y 
DISCHAKGED  WITHOUT  HONOR  AND  LATER  FOUND  ELIOIBLE 
FOR  REENLISTMENT. 

An  enlisted  man  of  the  Twenty-flfth  V,  S.  Infantry  who  was  dis- 
charged without  honor  November  26,  1906,  for  cause  growing 
out  of  the  shooting  affray  at  Brownsville,  Tex.,  Angnst  13-14» 
1906,  and  who  was  found  eligible  for  reenllstment  by  conrt  of  in- 
quiry under  the  provision  of  the  act  of  March  3,  1909  (35  Stat-, 
836),  should  be  treated  as  if  he  had  been  contlnnously  in  the 
f^rvice  since  the  date  of  his  discharge,  and  upon  his  actual  re- 
enlistment  on  May  9,  1910,  he  having  had  nine  years  eight  months 
and  twenty-seven  days  continuous  service  on  May  11,  190S,  en- 
tered upon  the  fifth  enlistment  period  of  service. 
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Assistant  Comptroller  Xitohell  to  the  Secretary  of  War,  May  85,  1910. 

I  have  received  your  letter  of  the  17th  instant  requesting  a 
decision,  as  follows: 

"  I  have  the  honor  to  transmit  herewith  papers  in  the  case 
of  Robert  Williams,  who  was  discharged  without  honor  as 
cook.  Company  D,  Twenty-fifth  Infantry,  under  Special  Or- 
ders, No.  266,  War  Department,  November  9,  1906,  and  re- 
enlisted  May  9,  1910. 

"  In  accordance  with  the  recommendation  of  the  Paymas- 
ter-General of  the  Army,  the  matter  is  referred  to  you  with 
re<][uest  for  a  decision  as  to  the  enlistment  period  m  which 
Private  Williams  is  to  be  viewed  as  serving,  for  the  purposes 
of  pay  on  the  date  of  his  reenlistment.  May  9, 1910. 

"  The  return  of  the  accompanying  papers  with  your  reply 
is  also  requested." 

Among  the  papers  forwarded  is  a  letter  from  the  Adjutant- 
General's  Office,  dated  May  3,  1910,  addressed  to  the  recruit- 
ing officer,  Chicago,  which  is,  in  part,  as  follows  : 

"  Referring  to  the  correspondence  regarding  Robert  Wil- 
liams, late  cook.  Company  D,  Twenty-fifth  Infantry,  I  have 
the  honor  to  advise  you,  by  direction  of  the  Secretary  of  War, 
as  follows :  Under  the  provisions  of  the  act  of  Congress  ap- 
proved March  3,  1909,  entitled — 

"  ^ An  act  to  correct  the  records  and  authorize  the  reenlist- 
ment of  certain  noncommissioned  officers  and  enlisted  men  be- 
lon^ng  to  Companies  B,  C,  and  D,  of  the  Twenty-fifth 
United  States  Infantry,  who  were  discharged  without  honor 
under  Special  Orders,  Numbered  two  hundred  and  sixty-six, 
War  Department,  November  ninth,  nineteen  hundred  and  six, 
and  the  restoration  to  them  of  all  rights  of  which  they  have 
been  deprived  on  account  thereof,' 

a  court  of  inquiry,  convened  to  hear  and  report  upon  all 
charges  and  testimony  relating  to  the  shooting  affray,  which 
took  place  at  Brownsville,  Tex.,  on  the  night  of  August  13- 
14,  1906,  has  rendered  a  favorable  finding  in  the  case  of 
Robert  Williams,  who  was  discharged  without  honor  Novem- 
ber 26,  1906,  as  cook,  Company  L),  Twenty-fifth  Infantry, 
under  Special  Orders,  No.  266,  War  Department,  November 
^,  1906.  You  are  authorized  to  accept  Williams  for  Company 
D,  Twenty-fifth  Infantry,  Fort  Lawton,  Wash.,  noting  the 
defects  reported  by  you.    *    *     *." 

The  act  of  March  3, 1909  (35  Stat.,  836),  the  title  of  which 
is  quoted  above,  is  as  follows : 

"That  the  Secretary  of  War  is  hereby  authorized  to  ap- 

e)int  a  court  of  inquiry,  to  consist  of  five  officers  of  the 
nited  States  Army,  not  below  the  rank  of  colonel,  which 
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court  shall  be  authorized  to  hear  and  report  upon  all  charges 
and  testimony  relating  to  the  shooting  affray  which  took 
place  at  Brownsville,  Texas,  on  the  night  of  August  thir- 
teenth-fourteenth, nineteen  hundred  and  six.  Said  court 
shall,  within  one  year  from  the  date  of  its  appointment,  make 
a  final  report,  and  from  time  to  time  shall  make  partial  re- 
ports, to  the  Secretary  of  War  of  the  results  of  such  inquiry, 
and  such  soldiers  and  noncommissioned  officers  of  companies 
B,  C,  and  D  of  the  Twenty-fifth  Regiment  United  States  In- 
fantry, who  were  discharged  from  the  military  service  as 
members  of  said  regiment,  under  the  provisions  of  Special 
Orders,  Numbered  Two  hundred  and  sixty-six,  dated  at  the 
War  Department  the  ninth  day  of  November,  nineteen  hun- 
dred ana  six,  as  said  court  shall  find  and  report  as  qualified 
for  reenlistment  in  the  Army  of  the  United  States  shall 
thereby  become  eligible  for  reenlistment. 

"  Sec.  2.  That  any  noncommissioned  officer  or  private  who 
shall  be  made  eligiole  for  reenlistment  under  the  provisions 
of  the  preceding  section  shall,  if  reenlisted,  be  considered 
to  have  reenlisted  immediately  after  his  discharge  under  the 
provisions  of  the  special  order  hereinbefore  cited,  and  to  be 
entitled,  from  the  date  of  his  discharge  under  said  special 
order,  to  the  pay,  allowances,  and  other  rights  and  benefits 
that  he  would  have  been  entitled  to  receive  according  to  his 
rank  from  said  date  of  dischargje  as  if  he  had  been  honor- 
ably discharged  under  the  provisions  of  said  special  order 
and  had  reenlisted  immediately." 

As  Robert  Williams,  one  of  the  enlisted  men  discharged 
without  honor  by  authority  of  Special  Orders,  No.  266,  War 
Department,  1906,  was  reported  under  the  first  section  of  the 
act  of  March  3,  1909,  supra^  as  qualified  for  reenlistment,  it 
is  clearly  the  intention  of  section  2  of  the  said  act  that  he 
shall  be  treated  as  if  he  had  been  continuously  in  the  service 
since  the  date  of  his  discharge,  November  26,  1906.  His 
present  enlistment  period  should  therefore  be  computed  upon 
that  basis. 

Williams's  enlistment  record  is  given  by  the  Adjutant- 
General  as  follows: 

"  Mustered  in  June  20,  1898,  and  mustered  out  May  25, 
1899,  a  private,  Company  B,  Ninth  United  States  Volunteer 
Infantry ;  reenlisted  June  23,  1899,  and  discharged  June  22, 
1902,  a  private,  Company  D,  Twenty-fifth  Infantry;  re- 
enlisted June  27,  1902,  and  discharged  June  26,  1905,  a  pri- 
vate, Company  D,  Twenty-fifth  Infantry ;  reenlisted  July  21, 
1905,  and  discharged  without  honor  November  26,  1906,  by 
order  of  the  President,  Special  Orders  266,  War  Department, 
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November  9,  1906,  a  cook,  Company  D,  Twenty-fifth  In- 
fantry ;  reenlisted  May  9, 1910,  for  Company  D,  Twenty-fifth 
Infantry." 

The  act  of  May  11,  1908  (35  Stat,  106),  provides  as 
follows : 

"That  hereafter  the  monthly  pay  of  enlisted  men  of  the 
Army  during  their  first  enlistment  shall  be  as  follows, 
namely ;  *  *  *  privates  of  *  *  *  infantry,  •  *  * 
fifteen  dollars. 

''  That  hereafter  any  soldier  honorably  discharged  at  the 
termination  of  an  enlistment  period  who  reenlists  within 
three  months  thereafter  shall  be  entitled  to  continuous-serv- 
ice pay  as  herein  provided,  which  shall  be  in  addition  to  the 
initial  pay  provided  for  in  this  act  and  shall  be  as  follows, 
namely:  *  *  *  For  those  whose  initial  pay  as  provided 
for  herein  is  fifteen  and  sixteen  dollars,  an  increase  of  three 
dollars  monthly  pay  for  and  during  the  second  and  third 
enlistments  each,  and  a  further  increase  pf  one  dollar  for  and 
during  each  subsequent  enlistment  up  to  and  including  the 
seventh,  after  which  the  pay  shall  remain  as  in  the  seventh 
enlistment:  *  *  *  that  the  present  enlistment  period  of 
men  now  in  the  service  shall  be  determined  by  the  number  of 
years  of  continuous  service  they  have  had  at  the  date  of  ap- 
proval of  this  act,  under  existing  laws,  counting  three  years 
to  an  enlistment    *     *     *." 

By  his  record  as  given  above  Williams  is  entitled  to  credit 
for  nine  years  eight  months  and  twenty-seven  days'  con- 
tinuous service  on  May  11,  1908,  and  is  therefore  to  be  con- 
sidered, under  the  act  of  May  11,  1908,  supra^  as  serving  in 
the  fourth  enlistment  period  on  that  date.  Upon  his  actual 
reenlistment  on  May  9, 1910,  by  authority  of  the  act  of  March 
3,  1909, 1  am  of  opinion  that  he  entered  the  fifth  enlistment 
period. 

IIOHT,  HEAT,  AJm  FOBAOE  ALLOWAKCE  TO  CAYALBT  OFFICER 
DETAILED  AT  AaJUCULTTJKAL  OOLLEaE  AKD  LIYINa  44  MILES 
FEOX  THE  COLLEQE. 

An  officer  of  the  cavalry  with  status  requiring  him  to  be  mounted 
when  detailed  as  professor  at  an  agricultural  college,  and  living 
44  miles  from  said  college,  is  entitled  to  regulation  allowance 
for  light,  heat,  and  forage  as  fixed  by  paragraphs  1045,  1053,  and 
1065,  Army  Regulations  1908,  when  in  view  of  surrounding 
circumstances  44  miles  can  be  construed  as  to  be  "near**  the 
educational  institution  within  the  meaning  of  paragraph  15  of 
General  Orders  155,  War  Department,  1907,  requiring  said  officer 
to  "  reside  at  or  near  the  institution  to  which  assigned." 
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2>eelsio]i  by  Assistant  Comptroller  Xitchell,  Xay  26»  1910. 

John  S.  E.  Young,  first  lieutenant,  Ninth  U.  S.  Cavalry,  ap- 
pealed  May  5,  1910,  from  settlement  No.  226647,  dated  April 
27,  1910,  by  the  Auditor  for  the  War  Department,  wherein 
disallowance  was  made  of  his  claim  for  $204.95,  as  reimburse- 
ment of  $133.08  expended  for  forage  for  his  authorized 
private  mount  from  March  1,  1909,  to  January  31,  1910, 
of  $35.27  for  fuel,  and  $36.60  for  lights,  June  1  to  December 
31,  1909,  for  his  quarters  while  on  duty  as  prof^sor  of 
military  science  and  tactics  at  the  North  Carolina  College 
of  Agriculture  and  Mechanic  Arts,  West  Raleigh,  N.  C. 

The  Auditor  disallowed  the  claim  on  the  ground  that — 

"  This  officer's  residence,  Henderson,  N.  C.  (44  miles  from 
West  Raleigh,  N.  C.),  is  not  within  the  limits  of  his  station.'' 

Paragraph  11  of  Special  Orders,  No.  173,  War  Department, 
July  24,  1906,  is  as  follows: 

"By  direction  of  the  President,  First  Lieut.  John  S.  E. 
Young,  Ninth  Cavalry,  is  detailed  as  professor  of  military 
science  and  tactics  at  the  North  Carolina  Coll^  of  Agri- 
culture and  Mechanic  Arts,  West  Raleigh,  N.  C.,  and  will 
proceed  to  West  Raleigh  and  report  in  person  to  the  presi- 
dent of  the  college  for  duty  accordingly."    •     •     ♦ 

Claimant  states  that  there  are  two  trains  daily  by  which 
he  can  reach  Henderson  after  his  duties  at  the  college  are 
over  and  return  to  his  duties  at  the  college  at  the  proper  time 
the  next  day;  that  he  has  drawn  nothing  at  West  Raleigh 
for  forage  and  for  heat  and  light,  and  that  his  reason  for 
residing  at  Henderson  is  that  the  cost  of  living  is  one-third 
less  there  than  at  West  Raleigh. 

Paragraph  15  of  General  Order  155,  War  Department, 
1907,  which  was  an  order  setting  forth  certain  laws,  regula- 
tions, and  instructions  governing  the  detail  of  officers  of  the 
Army  at  educational  institutions,  is  as  follows : 

"  The  officer  detailed  as  professor  of  military  science  and 
tactics  shall  reside  at  or  near  the  instittUion  to  which  as- 
signed,^^ 

With  reference  to  said  General  Order  155,  supra,  the  Ad- 
jutant-General of  the  Army,  January  21,  1910,  informed  the 
Quartermaster-General  that — 

"  The  residence  of  Lieutenant  Young  at  Henderson,  N.  C, 
is  regarded  as  permissible  under  the  orders  assigning  him  to 
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duty  at  the  College  of  Agriculture  and  Mechanic  Arts  at 
West  Raleigh,  X.  C." 

In  reply  to  the  request  of  the  Quartermaster-General  that 
he  be  informed  whether  the  permission  for  Lieutenant  Young 
to  reside  at  Henderson  carried  with  it  authority  to  furnish 
him  the  regulation  allowance  of  heat  and  light  at  that  place 
instead  of  West  Raleigh  the  Adjutant-General  replied  as 
follows : 

"Respectfully  returned  to  the  Quartermaster-General  of 
the  Army  with  the  information  that  the  permission  for  Lieu- 
tenant Young  to  reside  at  Henderson,  N.  C.,  is  regarded  as 
entitling  that  oMcer  to  fvel  and  light  at  that  place. 
"  Bv  order  of  the  Secretary  of  War : 

"  Henry  P.  McCain, 

^'Adj}itant'GeneraV* 

While  ordinarily  there  would  be  some  question  as  to 
whether  the  distance,  44  miles,  should  be  considered  "  near  " 
this  educational  institution,  I  am  of  the  opinion  that  in  this 
case  the  War  Department's  interpretation  (made  with  knowl- 
edge of  all  the  surrounding  circumstances  and  of  the  local- 
ity) of  its  orders  as  to  residence  of  the  officer  detailed  should 
be  accepted  as  fixing  the  status  of  said  officer  with  respect  to 
his  right  to  receive  the  regulation  allowance  of  heat  and  light. 

The  sums  paid  for  heat  and  light  by  the  officer  do  not  ex- 
ceed the  regulation  allowance  therefor  as  fixed  by  paragraphs 
1045,  1053,  and  1065,  Army  Regulations,  1908,  as  amended 
by  General  Order  128,  War  Department,  1908,  and  as  to 
said  sums  ($35.27+$36.60)  the  action  of  the  Auditor  is  re- 
versed. 

With  respect  to  the  forage  for  which  reimbursement  is 
claimed,  it  was  held  in  16  Comp.  Dec,  638,  that  cavalry  and 
field  artillery  officers  on  the  active  list  of  the  Army  below 
the  grade  of  major,  who  are  detailed  at  educational  institu- 
tions, are  required  to  be  mounted  during  such  detail  within 
the  meaning  of  the  act  of  May  11,  1908  (35  Stat.,  108),  and 
that  if  they  provide  suitable  mount  or  mounts  at  their  own 
expense  they  are  entitled  to  the  addition  to  their  pay  on  that 
account  and  to  the  allowances,  including  forage,  for  such 
mount  or  mounts.  Claimant  is  an  officer  of  the  cavalry  on 
the  active  list  and  his  status  was  that  of  an  officer  required 
to  be  mounted.    (16  Comp.  Dec,  638.) 


Digitized  by  VjOOQ IC 


764  DECISIONS  OF  THE  COMPTBOLLER. 

Under  the  views  above  expressed  and  the  uncertain  lati- 
tude of  the  order  directing  claimant  to  reside  at  or  near  West 
Raleigh  and  the  War  Department's  interpretation  of  said 
order,  I  am  of  the  opinion  that  claimant  is  entitled  to  forage 
for  his  mount  at  Henderson.  (See  16  Comp.  Dec.,  128;  10 
id.,  638;  51  MS.  Comp.  Dec,  1429,  December  30,  1909.) 

The  amounts  claimed  are  not  in  excess  of  the  oflScer's  allow- 
ance for  forage  (Army  Regulations,  1085,  of  1908),  and  the 
Auditor's  action  in  disallowing  the  same  is  likewise  reversed. 


ADDITIONAL  PAY  OF  AIDS  TO  BEAB-ADMniALS. 

Rear-admirals  of  the  jower  nine  of  the  Xavy  are  entitled  to  the  same 
number  of  aids  of  the  ssime  corresponding  rank  as  a  major- 
general  in  the  Army,  and  lieutenants  of  the  Navy  are  entitled 
to  the  additional  pay  of  $150  per  annum,  as  provided  by  the  act 
of  May  13,  1908  (35  Stat.,  128),  while  serving  as  aids  to  rear- 
admirals  of  the  lower  nine. 

Decision  by  Assistant  Comptroller  XiteheU,  Xay  25,  1910. 

W.  M.  Hunt,  lieutenant,  U.  S.  Navy,  appealed  May  16, 
1910,  from  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  settlement  No.  10084,  of  May  6,  1910,  dis- 
allowing his  claim  for  pay  as  aid  to  a  rear-admiral  of  the 
lower  nine  from  December  7,  1909,  to  March  17,  1910,  three 
months  and  eleven  days,  at  $150  per  annumj  amounting  to 
$42.08,  and  charging  him  with  aid's  pay  whiclt  he  had  re- 
ceived from  October  23  to  December  6,  1909,  amounting  to 
$18.33. 

The  reason  given  by  the  Auditor  for  his  action  is  as 
follows : 

"'  Claim  for  pay  as  aid  to  a  rear-admiral  of  the  second  nine^ 
December  7,  1909,  to  March  17,  1910,  is  disallowed  because 
an  officer  above  the  rank  of  lieutenant,  junior  grade,  is  not 
entitled  to  such  pay  while  serving  on  personal  staff  of  a  rear- 
admiral  of  the  second  nine.    (See  R.  S.,  1098.) 

"  Pay  as  aid  October  23  to  December  6,  1909,  is  herein  de- 
ducted, disallowed,  and  found  due  the  United  States  for 
the  same  reason  given  above." 

The  statutes  relating  to  aids  in  the  Array  are  sections  1098 
and  1261  of  the  Revised  Statutes,  as  follows : 

"Sec.  1098.  Each  major-general  shall  have  three  aids, 
who  may  be  selected  by  him  from  captains  or  lieutenants  of 
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the  Army,  and  each  brigadier-general  shall  have  two  aids, 

who  may  be  selected  by  him  from  lieutenants  of  the  Army." 

"  Sec.  1261.  The  oflScers  of  the  Army  shall  be  entitled  to 

the  pay  herein  stated  after  their  respective  designations: 

"Aid  to  major-general:  Two  hundred  dollars  a  year,  in 
addition  to  pay  of  his  rank ; 

"Aid  to  brigadier-general:  One  hundred  and  fifty  dollars 
a  year,  in  addition  to  pay  of  his  rank." 

In  the  decision  of  this  office  of  March  21,  1905  (11  Comp. 
Dec.,  547),  is  was  held  that: 

"Rear-admirals  of  the  nine  lower  numbers,  except  for 
purposes  of  their  own  pay  and  allowances,  are  rear-admirals 
with  the  relative  rank  under  section  1466,  Revised  Statutes, 
of  major-generals  in  the  Army,  and  that  their  aids  are 
entitled  under  section  1261,  Revised  Statutes,  to  $200  a  year 
in  addition  to  the  pay  of  their  rank." 

The  act  of  May  13,  1908  (35  Stat.,  128),  provides: 

"Aids  to  rear-admirals  embraced  in  the  nine  lower  num-  ' 
bers  of  that  grade  shall  receive  one  hundred  and  fifty  dollars 
additional  per  annum,  and  aids  to  all  other  rear-admirals, 
two  hundred  dollars  additional  per  annum  each." 

In  the  decision  of  this  office  dated  May  13, 1909  (15  Comp. 
Dec.,  723),  it  was  stated: 

"Army  aid's  pay,  with  all  the  conditions  attached,  be- 
came applicable  to  naval  officers  by  the  personnel  act  of 
1899;  there  was  no  direct  repeal  of  those  conditions  by  the 
act  of  May  13,  1908,  nor  is  there  any  necessary  implication 
that  such  repeal  was  intended." 

That  is  to  say,  the  conditions  imposed  by  section  1008, 
Revised  Statutes,  as  to  the  number  and  rank  of  aids  allowed 
raajor-generals  in  the  Army  and  made  applicable  to  rear- 
admirals  in  the  Navy  by  the  personnel  act  of  March  3,  1899 
(30  Stat.,  1007),  was  not  affected  by  the  act  of  May  13,  1908, 
svpra.  The  latter  act,  however,  did  change  the  rate  of 
additional  pay  to  be  paid  the  aids  of  rear-admirals  of  the 
lower  nine  from  $200  to  $150  per  annum. 

As  rear-admirals  of  the  lower  nine  in  the  Xavy  rank  with 
major-generals  in  the  Army,  and  as  major-generals  in  the 
Army  are  entitled  to  have  three  aids  who  may  be  selected 
from  captains  or  lieutenants  in  the  Army  who  correspond 
in  rank  with  lieutenants,  lieutenants  junior  grade,  and  en- 
signs in  the  Navy,  I  am  of  opinion  that  a  rear-admiral  of 


Digitized  by  VjOOQ IC 


766  DECISIONS  OF  THE  COMPTBOLLEB. 

the  lower  nine  of  the  Navy  is  entitled  to  have  the  same 
number  of  aids  of  the  same  corresponding  rank  in  the  Nav}- 
as  a  major-general  of  the  Army,  and  that  therefore  claimant 
while  serving  as  aid  to  a  rear-admiral  of  the  lower  nine 
in  the  Navy  during  the  period  in  question  is  entitled  to  ad- 
ditional pay  at  the  rate  of  $150  per  annum  as  provided  by 
the  act  of  May  13,  1908,  supra. 

The  action   of  the  Auditor  is  reversed,  and  upon  this 
revision  the  claimant  will  be  allowed  $60.41  ($18.33-f  $42.08). 


KEIXBTrBSElCEirr     OF    OOST     OF    VEUFICATIOK     OF    EXPEH8B 

ACCOUITTS. 

Willie  It  Is  the  usual  and  preferred  practice  to  include  the  cost  of 
verification  of  expense  accounts  of  civilian  officers,  employees,  aud 
agents  of  the  Governni^it  in  the  accounts  to  which  it  pertains, 
there  is  no  reason  to  refuse  reimbursement  of  such  items  because 
they  occur  in  another  ex|)ense  account. 

Disbursing  officers,  in  submitting  questions  involving  payments  to 
be  made  on  vouchers  t)efore  them  for  payment,  should  submit  the 
vouchers  with  their  requests  so  that  the  Comptroller  of  the  Treas> 
ury  may  be  advised  of  the  facts  as  shown  by  said  vouchens. 

Comptroner  TraceweU  to  A.  H.  Quarles,  special  disbursing  agent,  Kaj 

26,  1910. 

I  have  received  your  letter  of  May  17,  1910,  in  which  you 
request  my  decision  of  a  question  therein  presented,  as  fol- 
lows: 

"The  receipt  inclosed  herewith  (from  Phil  Gallaher  to 
Dr.  C.  M.  Rosin)  has  been  taken  from  an  expense  account  of 
C.  M.  Rosin,  M.  D.,  the  jgovernment  physician  at  Tanana, 
Alaska,  and  covers  the  affidavits  on  two  expense  accaimts, 
which  have  recently  been  paid  by  this  office.  The  vouchers 
paid  bore  the  certificate  and  seal  of  the  notary,  but  no  charge 
was  made  in  the  vouchers  for  the  notary  fees.  It  is  my  un- 
derstanding that  a  charge  for  notary  fee  to  an  expense  ac- 
count can  be  reimbursed  only  in  the  account  to  which  it  per- 
tains. Please  advise  me  if  this  is  the  rule  of  your  office,  and, 
if  so,  whether  any  exceptions  are  ever  made  to  such  rule.'' 

In  submitting  a  question  involving  a  payment  to  be  made 
by  you  on  a  voucher  before  you  for  payment,  the  voucher 
should  be  submitted  with  your  request  so  that  I  may  be  ad- 
vised as  to  the  facts  shown  bv  said  voucher.    I  take  it  that 
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the  subvoucher  inclosed  is  a  part  of  an  expense  account  of 
C.  M.  Rosin,  M.  D.,  the  government  physician  at  Tanana, 
Alaska,  which  is  now  before  you  for  payment,  otherwise  I 
would  have  no  jurisdiction  to  give  you  an  authoritative  an- 
swer to  your  question.^  (See  sec.  8,  act  of  July  31,  1894,  28 
Stat.,  208.)  I  also  assume  that  said  expense  account  is  veri- 
fied as  required  by  paragraph  3  of  Treasury  Department  Cir- 
cular No.  52  of  1907. 

Paragraph  3  of  Treasury  Department  Circular  No.  52, 
aupra^  requires  expense  accounts  of  civilian  officers,  em- 
ployees, and  agents  of  the  Government  to  be  verified  by 
affidavit. 

While  it  is  the  usual  practice,  and  much  to  be  preferred,  to 
include  the  expense  of  the  verification  in  the  accounts  to 
which  it  pertains,  there  is  no  reason  to  refuse  reimbursement 
of  such  items  because  these  items  occur  in  another  expense 
account. 

I  have,  therefore,  to  advise  you  that,  if  otherwise  correct, 
upon  the  presentation  of  these  items  in  an  account,  you  are 
authorized  to  make  payment  of  the  same. 


KEIMBTrBSElCEHT   OF   COST    OF    TBAN8P0KTATI0N   OVER   LAKS- 
QKAKT  RAILKOA]). 

Where  a  qnarterman  sailmaker  of  the  Navy  pays  for  transportation 
In  excess  of  the  land-grant  rate  reimbursement  of  such  excess  Is 
unauthorized.  In  such  cases  the  reimbursement  of  tmnsporta- 
tion  charges  should  not  exceed  the  amount  which  would  have 
been  paid  had  the  services  been  requested 'and  paid  for  by  the 
Government. 

Decision  by  Assistant  ComptroUer  XitcheU,  Xay  27,  1910. 

Edward  E.  Kirby,  a  quarterman  sailmaker,  hull  division, 
navy-yard,  Xew  York,  appealed  May  24,  1910,  from  a  disal- 
lowance by  the  Auditor  for  the  Navy  Department  in  settle- 
ment No.  3092,  dated  May  17,  1910,  of  $4.72  of  his  claim  for 
expenses  incurred  in  traveling  from  Pensacola,  Fla.,  to  New 
York  under  orders  of  March  18,  1910.  The  sum  disallowed 
was  the  cost  of  transportation  in  excess  of  the  land-grant 
rate. 


Digitized  by  VjOOQ IC 


768  DECISIONS   OF  THE  COMPTBOLLEB. 

The  Auditor  based  his  disallowance  upon  a  decision  of  the 
Comptroller  in  the  case  of  Wilson  Reed,  a  naval  employee, 
dated  March  25,  1910. 

In  that  decision  it  was  said : 

"  I  have  frequently  held  that  reimbursement  of  transpprta- 
tion  charges  should  not  exceed  the  amount  which  woula  have 
been  paidhad  the  services  been  requested  and  paid  for  bv  the 
Government.  (See  12  Comp.  Dec,  202;  13  id.,  612*^;  4C 
Comp.  MS.  Dec,  1321,  etc.)  As  said  amount  is  all  that  can 
be  charged  to  the  Government  I  know  of  no  authority  for 
allowing  any  excess  thereof  as  a  reimbursement.  As'  said 
excess  is  not  an  expense  properly  chargeable  to  the  Govern- 
ment, no  government  appropriation  can  be  used  therefor. 
Neither  is  it  the  province  of  the  Government  to  be  a  collect- 
ing agency  for  the  benefit  of  individuals  who  pay  unauthor- 
ized rates  for  services. 

"  Government  employees  traveling  on  public  business 
should,  as  a  rule,  be  furnished  with  transportation  requests  to 
be  used  for  all  travel  on  government  business.  If  under  any 
circumstances  it  becomes  necessary  for  an  employee  to  pay 
the  cost  of  transportation,  he  should  take  a  receipt  setting 
forth  the  transportation  furnished  and  amount  paid  there- 
for; the  receipt  can  then  be  used  by  the  traveler  in  presenting 
his  claim  agamst  the  transportation  company  for  the  refund- 
ment of  the  amount  paid  in  excess  of  the  authorized  charges 
for  the  service     *     *     *." 

Following  this  decision  the  Auditor's  settlement  is  ap- 
proved and  no  diiference  found. 


EEIHBTTESEMENT  FOR  LOSS  OF  ENLISTED  XAH'S  PRIVATE  PROP- 
ERTY WHILE  IK  TRANSIT  IN  CTTSTODT  OF  QUARTERMASTER'S 
DEPARTMENT  OR  REQUCENTAL  AUTHORITIES. 

Where  private  property  of  an  enlisted  man  of  the  Army  certified  by 
the  Secretary  of  War  to  have  been  necessary  for  him  to  have  had 
In  his  possession  in  the  line  of  duty  is  lost  while  In  custody  of 
Quartermaster's  Department  or  regimental  authorities,  and  said 
loss  is  without  fault  or  negligence  on  part  of  claimant,  such 
loss  occurred  as  an  incident  to  military  service  within  the  mean- 
ing of  the  act  of  March  3, 1885  (23  Stat, 350),  and  reimbursement 
is  authorized  thereunder. 

Decision  by  Assistant  ComptroUer  XitcheU,  May  31,  1910. 

The  Secretary  of  War  appealed  May  20,  1910,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
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No;  261661,  dated  February  4,  1910,  disallowing  the  claim 
of  First  Sergt.  Augustus  Fink,  Company  M,  Twentieth 
U.  S.  Infantry,  for  reimbursement  under  the  act  of  March 
3,  1885,  (23  Stat.,  350),  for  value  of  private  property 
lost  while  en  route  from  Presidio  of  Monterey,  Cal.,  to 
Manila,  P.  I.,  in  June,  1909,  via  rail  to  San  Francisco  and 
Transport  Logan  to  Manila,  while  claimant  was  traveling 
with  his  regiment  under  competent  orders  via  same  route. 
The  Auditor  disallowed  the  claim  because : 

"As  the  loss  of  the  property  was  caused  by  theft  which 
did  not  result  from  nor  was  it  incident  to  the  military  serv- 
ice, no  reimbursement  can  be  made  as  claimed  under  exist- 
ing laws  and  decisions." 

On  July  16,  1909,  a  board  of  officers  duly  appointed  to 
investigate  the  loss  of  certain  personal  property  of  enlisted 
men  en  route  from  the  Presidio  of  Monterey,  Cal.,  to  Manila, 
P.  I.,  found  that  articles  of  personal  property  therein  enum- 
erated belonging  to  claimant  to  the  value  of  $32.75  were 
missing  from  his  locker  upon  its  arrival  at  Cuartel  de  Es- 
paiia,  Manila,  July  1,  1900,  and  further  found  as  follows : 

"  From  all  evidence  obtainable  the  trunk  locker  was  prop- 
erly packed,  locked,  loaded  into  the  hold  of  the  transport,  and 
again  unloaded  carefully  from  the  transport  to  the  dock, 
and  thence  to  the  Cuartel  de  Epana. 

"  First  Sergeant  Fink  was  traveling  with  his  regiment 
under  competent  orders  from  Monterey,  Cal.,  to  Manila,  P.  I. 

"  The  board  is  of  the  opinion  that  this  trunk  locker  was 
opened,  without  authority,  sometime  in  transit,  by  force  and 
the  contents  removed.  The  lock  of  locker  had  been  pried 
open,  and  it  is  reasonable  to  suppose  that  a  checker  would 
fail  to  notice  such  a  condition  of  the  lock  when  the  end 
clasps  will  hold  the  locker  closed. 

"The  board  holds  that  the  above  articles  were  lost  with- 
out fault  or  negligence  on  the  part  of  the  claimant,  and  that 
the  articles  were  reasonable,  necessary,  and  proper  for  the 
claimant  to  have  in  the  public  service  in  the  line  of  duty, 
and  it  is  therefore  of  the  opinion  that  the  Quartermaster's 
Department,  being  the  only  handler  and  guardian  of  the 
above  articles,  is  responsible  for  the  loss  or  theft  of  the  above 
articles,  and  hence  recommends  reimbursement  for  the  prop- 
erty mentioned  above  by  the  Treasury  Department  under  tne 
provisions  of  act  of  Congress  approved  March  3,  1885,  and 
Army  Emulations,  paragraph  729." 
52888°— VOL  ir>— 10 49 
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In  an  affidavit  executed  by  claimant  July  10,  1909,  at 
Cuartel  de  Espana,  Manila,  he  states  that — 

"  Before  leaving  the  Presidio  of  Monterey,  Cal.,  en  route 
for  Manila,  P.  I.,  I  packed  my  trunk  locker  with  the  follow- 
ing articles  of  clothing  and  personal  property ;  that  the  trunk 
locker  was  in  good  condition  and  the  lock  intact;  and  that 
upon  receiving  the  trunk  locker  at  the  Cuartel  de  Espana, 
Manila,  P.  I.,  on  the  afternoon  of  July  4,  1909,  the  lock  was 
found  to  have  been  forced  and  the  contents  removed."  (Then 
follows  a  list  of  the  property  in  question.) 

Private  Thomas  K.  Collins,  of  Company  M,  Twentieth 
Infantry,  in  an  affidavit  executed  at  same  time  and  place, 
states  that — 

"  Before  leaving  the  Presidio  of  Monterey,  Cal.,  en  route 
for  Manila,  P.  I.,  I  saw  First  Sergt.  August  Fink  packliis 
trunk  locker  with  the  following  named  articles  and  personal 
property,  viz : 

"  Shoes,  underwear,  leggins,  stocking,  towels,  handker- 
chiefs, neckties,  khaki  clothing,  and  discharge  papers. 

"  In  fact  when  packing  my  locker  I  found  1  had  several 
neckties  which  I  did  not  want  and  I  gave  them  to  him  when 
he  was  packing  his  locker. 

"  That  the  trunk  locker  was  in  good  condition  and  the 
lock  intact,  and  that  I  saw  the  trunk  locker  upon  his  receiv- 
ing it  at  the  Cuartel  de  Espana.  Manila,  P.  I.,  on  the  after- 
noon of  July  4,  1909,  when  the  lock  was  found  to  have  been 
forced  and  the  contents  removed." 

The  receipt  furnished  by  the  checker  of  the  office  of  water 
transportation,  Quartermaster's  Department,  Manila,  P.  L, 
to  the  office  of  the  quartermaster  of  the  transport  Logan^  is 
to  the  effect  that  all  lockers,  including  the  claimant's,  were 
received  from  the  Logan  in  good  condition. 

Capt.  J.  K.  Parsons,  quartermaster.  Twentieth  Infantry, 
certifies,  July  15,  1909,  at  Cuartel  de  Espana,  Manila,  P.  I., 
that— 

"The  following  care  and  preservation  was  taken  of  the 
property  of  the  Twentieth  Infantry. 

"Property  loaded  at  Monterey,  Cal.,  under  the  supervi- 
sion of  an  officer.  Cars  sealed  as  soon  as  loaded.  At  San 
Francisco  cars  unsealed  and  unloaded  under  the  supervision 
of  Lieutenant  Bowen,  Twentieth  Infantry,  and  turned  over 
to  the  Quartermaster's  Department  there. 

"  On  arrival  here  the  property  was  received  at  the  dock 
and  loaded  on  trucks  under  the  supervision  of  Lieutenant 
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Ahrends,  Twentieth  Infantry.    It  was  unloaded  at  the  Cuar- 
tel  under  the  supervision  of  a  noncommisisoned  officer. 

"It  is  not  believed  that  any  trunk  lockers  were  opened 
while  under  my  supervision." 

First  Lieutenant  Bowen,*  Twentieth  Infantry,  certifies, 
July  13,  1909,  at  Cuartel  de  Espana,  Manila,  P.  I.,  that— 

"  I  was  in  charge  of  the  company  which  unloaded  the 
property  belonging  to  the  Twentieth  Infantry  from  the 
freight  cars  at  the  transport  dock  in  San  Francisco,  on 
June  4,  1909. 

"That  prior  to  opening  the  cars  they  were  carefully  in- 
spected and  all  the  door  seals  were  found  intact. 

"  That  this  property  was  all  unloaded  from  the  cars  and 
deposited  at  the  points  designated  by  the  dockmaster  where 
it  was  taken  in  charge  by  the  stevedores. 

"  That  during  this  time  this  projjerty  was  being  unloaded 
it  was  under  tne  constant  supervision  of  a  commissioned 
officer  and  reliable  noncommissioned  officers  of  the  company. 

"That  no  one  tampered  with  any  of  this  property  from 
the  time  the  cars  were  opened  until  it  was  delivered  to  the 
Quartermaster's  employees  who  took  charge  of  it  and  super- 
intended the  loading  into  the  ship." 

Upon  inquiry  at  the  office  of  the  Quartermaster-General, 
United  States  Army,  it  is  ascertained  that  the  Logan  arrived 
in  Manila  on  July  1,  1909,  as  stated  by  the  board  of  officers, 
but  that  the  company  property  was  not  delivered  at  the 
Cuartel  de  Espana,  where  the  barracks  of  the  soldiers  were 
situate,  until  July  4, 1909,  the  date  of  its  receipt  there  by  the 
claimant.  It  therefore  appears  to  have  been  continuously 
in  the  care  and  custody  of  the  Quartermaster's  Department 
from  its  departure  from  the  Presidio  of  Monterey  until  its 
delivery  on  trucks  at  Manila  to  the  regimental  authorities 
and  in  the  possession  of  the  regimental  authorities  from  that 
time  until  its  receipt  by  the  claimant  at  the  barracks. 

The  Secretary  of  War,  September  15, 1909,  certifies  that — 

"  Under  the  provisions  of  the  act  of  Congress,  approved 
March  3,  1885,  it  is  hereby  certified  that  the  articles  of  per- 
sonal property  mentioned  in  the  foregoing  indorsement  of 
the  Acting  Quartermaster-General  were  reasonable,  useful, 
and  necessary  and  proper  for  this  noncommissioned  officer  to 
have  had  in  his  possession  while  in  quarters,  engaged  in 
public  service  in  line  of  duty." 
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The  articles  of  personal  property  mentioned  in  the  in- 
dorsement of  the  Acting  Quartermaster-General  referred  to 
were  the  following: 

2  coats,  khaki $3.48 

2  breeches,  khaki 2.84 

S  drawers,  Jean 2.80 

8  undershirts,  cotton 2.56 

2  shoes,  marching 6.32 

2  shirts,  O.  D.  flannel 5.02 

12  stockings,  L.  W.  (pairs) 1.92 

1  leggins  (pair),  puttee .66 

2  towels,  bath 1.22 

4  towels,  face - 2.00 

1  hat,  service 1.87 

1  hat  cord,  service .06 

Ties,  collars,  and  handkerchiefs 1. 50 

32.25 
Less  10  per  cent 3.22 

Total 29.03 

These  items  and  their  values  are  identical  with  those  stated 
by  the  claimant  in  his  affidavit  of  July  10, 1909,  and  as  found 
by  the  board  of  officers  appointed  to  investigate  the  loss,  with 
the  exception  of  an  item  of  50  cents  for  photographs,  omitted 
by  the  Secretary  of  War. 

From  the  facts  stated,  I  conclude  that  the  loss  of  the 
clothing  was  without  fault  or  negligence  on  the  part  of 
claimant ;  that  it  occurred  while  the  clothing  was  in  the  care 
and  custody  of  either  the  Quartermaster's  department  or  the 
regimental  authorities;  that  it  was  in  the  care  and  custody 
of  said  authorities  by  reason  of  its  being  in  the  military  serv- 
ice, and  that  said  loss  therefore  occurred  as  an  incident  of 
the  military  service  or  "  in  the  military  service  "  within  the 
meaning  of  the  act  of  March  3,  1885.  (See  60  MS.  Dec  2d 
Comp.,  113.) 

Upon  this  revision  I  find  and  certify  a  difference  in  favor 
of  claimant  of  $29.03. 


CONSTEUCTION  OF  A  CLAUSE  IN  A  CONTBACT  CHA&AGTE&IZED 
AS  "  COST  "  AND  AS  ''  FIXED,  SETTLED,  AND  LiaUIDATED  DAM- 
AGES/' HAYING  BEEN  USED  WITHOUT  ANY  INTENTION  BEDie 
SHOWN  THAT  SAID  PBOVISION  HAD  BEEN  AGBEED  UPON  AB 
A  MEASUEE  OF  DAMAGES. 

Where  a  contract  provides  for  the  deduction  of  damages  for  delay 
In  Its  completion  characterized  as  "  cost "  and  as  *'  fixed,  settled, 
and  liquidated  damages,"  and  said  provision  Is  a  part  of  a  stock 
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form  of  proposals  used  for  inviting  bids  for  all  classes  of  mate- 
rials of  varying  importance  and  value,  and  in  which  the  per  diem 
rate  is  printed  and  arbitrarily  fixed  in  advance  of  the  considera- 
tion and  without  reference  to  a  particular  work  to  be  done  or 
materials  to  be  furnished,  such  provision  having  been  used 
without  any  Intention  being  shown  that  said  amount  had  been 
agreed  upon  as  a  measure  of  damages  for  the  delay,  must  be 
construed  as  a  provision  for  a  penalty  under  which  only  actual 
damages  occasioned  by  the  contractor's  delay  can  be  recovered. 

Comptroller  Traoewell  to  the  Commissioners  of  the  District  of  Colum- 
bia, Kay  31,  1910. 

By  your  reference  of  May  19, 1910,  you  request  my  decision 
of  a  question  presented  by  the  Auditor  for  the  District  of 
Columbia  in  his  report  to  you  dated  May  14, 1910,  as  follows: 

"  I  have  the  honor  to  submit  the  following  report  on  the 
application  of  the  Penn  Bridge  Company  for  an  extension 
of  the  time  limit  under  contract  No.  4511,  and  recommend 
its  reference  to  the  Comptroller  of  the  Treasury  for  his 
decision  to  the  question  hereinafter  presented. 

"  Under  date  of  September  29,  1909,  the  commissioners  en- 
tered into  a  contract  with  the  Penn  Bridge  Company,  a 
corporation  of  the  State  of  Pennsylvania,  for  the  perform- 
ance of  the  following  work : 

" '  Furnish  and  deliver  complete  at  bridge  No.  27,  on  the 
line  of  Connecticut  avenue  extended,  crossing  Klin^e  Ford 
road,  in  the  District  of  Columbia,  merchantable  quality  open- 
hearth  steel  members  of  the  dimensions  and  quantities  shown 
on  said  blue  print  attached  hereto,  the  workmanship  to  con- 
form to  "Cooper's  Highway  Specifications,  1906,  for  me- 
dium open-hearth  steel ; "  also  furnish  a  certificate  of  test  of 
said  steel  showing  that  it  conforms  to  said  specifications,  all 
for  the  sum  of  nine  hundred  and  fifty  dollars  ($950).' 

"The  contract  provides  that  the  steel  shall  be  delivered 
complete  at  the  bridge  named  within  sixty  days  from  the 
date  of  the  order  of  the  property  clerk  of  the  District, 
nameljr,  September  15,  1909. 

"  It  is  further  provided  in  the  contract  as  follows : 

" '  Liquidated  damages, — It  is  hereby  further  agreed  in  the 
event  of  the  contractor  failing  to  perform  the  work  for  which 
his  proposal  shall  have  been  accepted  within  the  stipulated 
time,  or  the  additional  time  limif  provided  for  below,  he 
will  be  required  to  pay  the  sum  or  ten  ($10)  dollars  per 
day  for  each  and  every  day's  delay  (not  including  Sundays 
and  leg;al  holidays)  beyond  the  date  of  the  expiration  of  the 
aforesaid  time  fimit,  until  the  said  work  shall  have  been 
completed  and  accepted  by  the  commissioners,  and  the  said 
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contractor  will  be  liable  for  the  said  cost  as  fixed,  settled, 
and  liquidated  damages,  to  be  deducted  from  any  payments 
due  or  which  may  become  due  on  said  work/ 

''^Extension  of  time. — If  by  circumstances  beyond  his 
control  the  contractor  be  prevented  from  completing  the 
work  within  the  specified  time,  such  additional  time  may  be 
allowed,  as  in  the  judgment  of  the  commissioners  may  be 
deemed  just  and  reasonable.' 

"  *  Waiver. — ^The  waiver  of  any  breach  of  the  contract  will 
not  constitute  a  waiver  of  any  subsequent  breach  thereof, 
nor  of  the  contract.' 

"  The  time  limit  under  this  contract  expired  November  14, 
1909.  The  work  under  the  contract  was  not  completed  until 
December  23,  1909,  being  a  delay  of  thirty-two  days  beyond 
the  time  limit,  exclusive  of  Sundays  and  legal  holidays,  for 
which  period,  should  it  be  held  that  the  provision  in  the 
contract  is  one  for  liquidated  damages,  the  contractor  would 
be  subject  to  a  deduction  of  $320  from  the  contract  con- 
sideration of  $950. 

"Under  date  of  April  18,  1910,  more  than  five  months 
after  the  expiration  of  the  time  limit  and  nearly  three 
months  after  the  completion  of  the  work  under  the  contract, 
the  contractor  applied  for  an  extension  of  the  time  limit  to 
cover  the  period  of  his  delay,  giving  his  reasons  why  the 
extension  should  be  granted. 

***** 

"Apart  from  the  question  whether  the  cause  set  up  by  the 
contractor  is  one  on  account  of  which  under  the  terms  of 
the  contract  the  commissioners  could  have  granted  an  ex- 
tension of  the  time  limit  without  damages,  arises  the  further 
?[uestion  whether  from  all  the  facts  involved,  the  provision 
or  damages  in  the  contract  is  really  a  provision  for  liqui- 
dated damages,  or  one  for  penalty. 

"  It  has  &Ben  noted  that  the  full  consideration  expressed 
in  this  contract  is  only  $950,  and  that  the  per  diem  charge 
for  damages  is  $10.  Should  the  contractor  be  subject  there- 
fore to  this  charge,  it  would  result  in  a  deduction  of  $320 
from  the  amount  of  the  contract  price.  It  is  my  opinion  that 
the.  provision  in  the  contract  under  consideration  should  be 
construed  as  a  provision  for  penalty,  and  that  the  dama^res 
stipulated  in  the  contract  were  not  inserted  as  a  probaole 
measure  of  damages  which  would  be  suffered  by  the  District 
by  reason  of  delay.  This  provision  for  damages  might  be 
termed  a  stock  form,  that  is  to  say,  that  it  has,  until  recently, 
been  used  in  the  same  form  and  for  the  same  amount  in  all 
classes  of  contracts,  including  building,  sewer,  street,  and 
contracts  for  miscellaneous  work  of  the  diaracter  of  that 
under  discussion.    A  contract  for  a  sewer  costing  thousands 

Digitized  by  VjOOQ  IC 


CONSTRUCTION  OF   CLAUSE  IN  CONTRACT.  775 

of  dollars  would  contain  the  identical  provision  which  ap- 
pears in  the  contract  considered  here.  It  must  be  very  clear 
from  this  fact  that  when  the  provision  for  damages  was  in- 
corporated in  this  contract,  there  had  been  no  attempt  what- 
ever to  relate  the  amount  of  the  damages  to  the  cnaracter 
of  the  work,  and  therefore  the  damages  stipulated  in  the 
contract  could  not  have  been  used  nor  inserted  as  represent- 
ing the  probable  damages  to  the  District  through  the  default 
of  the  contractor.  Furthermore,  from  the  indorsement  of 
the  engineer  of  bridges,  it  is  evident  that  time  was  not  con- 
sidered an  essential  feature  in  the  making  of  the  contract. 

"  For  these  several  reasons  I  am  of  the  opinion  that  the 
contractor,  the  Penn  Bridge  Companv,  should  be  charged 
only  with  actual  damages,  if  any,  suffered  by  the  District 
by  reason  of  the  delay,  out  in  order  that  no  question  might 
arise  as  to  the  correctness  of  the  view  of  this  office  in  the 
premises  it  is  respectfully  recommended  that  the  Comp- 
troller of  the  Treasury  be  requested  to  render  a  decision  to 
the  question  whether  from  the  state  of  facts  here  presented 
the  provision  in  the  contract  with  the  Penn  Bridge  Company 
should  be  construed  as  a  provision  for  liquidated  damages, 
under  which  the  contractor  would  be  charged  with  damages 
amounting  to  $320,  or  whether  the  provision  should  be  con- 
strued as  one  for  penalty,  under  wnich  the  District  would 
recover  only  the  actual  damages  sustained." 

***** 

On  May  25  you  supplemented  the  above  communication 
with  the  following  additional  information : 

***** 

"  The  contract  with  the  Penn  Bridge  Company  called  for 
material  for  six  trusses  and  some  steel  work  necessary  thereto 
to  replace  the  old  tower  spans  in  bridge  No.  27,  Connecticut 
avenue  extended,  across  Klingle  road.  At  the  time  that  the 
heavy  Chevy  Chase  cars  were  put  in  operation  it  was  known 
that  the  old  trusses  in  the  towers  were  too  light  to  carry  the 
heavjr  load  of  the  new  cars.  During  the  period  from  the 
ordering  of  the  material  under  this  contract  and  its  delivery 
the  floor  beams  carried  by  the  tower  trusses  were  temporarily 
held  by  wooden  towers,  so  as  to  permit  the  use  of  the  bridge 
by  the  public  and  the  street  railway  company. 

"The  six  new  trusses  and  appurtenances  were  placed  in 
pairs  in  the  three  towers.  Deliveries  of  these  trusses  in  pairs 
and  their  appurtenances  could  have  been  made  by  the  con- 
tractor and  placed  in  position  and  the  temporary  wooden 
towers  removed  without  affecting  the  temporary  construction 
in  either  of  the  other  two  towers,    *    ♦    ♦  " 
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The  contract  contains  two  provisions  for  damages,  one 
headed  "  Failure  "  (paragraph  12)  and  the  other  "  Liqui- 
dated damages"  (paragraph  13).  In  paragraph  12  it  is 
provided  that  in  case  of  a  failure  of  the  contractor  to  "  fill  an 
order  "  within  the  time  specified  in  the  contract  the  commis- 
sioners reserve  the  right  to  have  the  work  done  in  open  mar- 
ket or  to  declare  the  contract  forfeited  and  the  excess  cost 
over  and  above  the  contract  price  charged  against  the  con- 
tractor. Paragraph  13,  quoted  swpra^  provides,  in  case  of 
failure  of  the  contractor  to  perform  within  the  stipulated 
time,  for  a  per  diem  deduction  at  a  specified  rate,  character- 
ized as  '^  fixed,  settled,  and  liquidated  damages."  In  the  same 
paragraph  said  deduction  is  also  referred  to  as  "  cost" 
There  is  no  evidence  on  the  face  of  the  contract  other  than 
the  above-mentioned  declarations  that  in  stipulating  for  the 
deduction  of  the  sum  named  the  parties  took  into  considera- 
tion the  damages  which  might  result  from  the  contractor's 
delay  or  that  they  agreed  upon  said  sum  as  the  measure  of 
such  damages.  Furthermore,  the  contract  purports  to  deduct 
as  "  liquidated  damages  "  $10  per  day  for  each  and  every 
day's  delay  (not  including  Sundays  and  legal  holidays)  in 
delivery  at  bridge  No.  27,  Klingle  Ford  road,  certain  steel 
members,  consisting  of  over  1,400  pieces,  besides  5,000  rivets, 
composing  six  struts  or  trusses. 

In  view  of  the  doubtful  language  used  in  the  contract  and 
the  uncertainty  as  to  the  intention  of  the  parties  with  respect 
to  the  deduction  of  damages,  it  is  competent  to  consider  the 
facts  surrounding  the  case  in  order  to  arrive  at  a  correct 
construction  of  the  contract. 

It  is  shown  that  the  so-called  liquidated  damage  clause  is 
a  part  of  a  stock  form  of  proposal  which  is  used  for  inviting 
bids  for  all  classes  of  materials,  of  varying  importance  and 
value,  and  in  which  the  per  diem  rate  is  printed  and  arbi- 
trarily fixed  at  $10  in  advance  of  the  consideration  of,  and 
without  reference  to,  a  particular  work  to  be  done  or  ma- 
terials to  be  furnished.  This  stock  form  was  used  in  making 
up  the  present  contract,  the  blank  proposal  having  been 
erased  and  the  printed  "  Instructions  to  bidders  "  and  "  Gen- 
eral stipulations,"  of  which  paragraph  13  is  a  part,  retained 
as  a  part  of  the  contract.    A  provision  for  such  a  deduction 


Digitized  by  VjOOQ IC 


CONSTBUCTION   OF   CLAUSE   IN   CONTRACT.  777 

is  distinctly  opposed  to  the  principle  of  liquidated  damages, 
which  is  that  the  amount  fixed  and  agreed  upon  by  the 
parties  shall  in  every  case  approximately  represent  the 
prospective  loss,  not  capable  of  exact  ascertainment,  but  esti- 
mated to  be  what  one  party  will  suffer  by  the  delay  of  the 
other  in  the  completion  of  the  contract.  {Edgar  <&  Thomp- 
son Foundry  and  Machine  Works  v.  United  States^  34  Ct. 
Cls.,  205,  218.) 

The  steel  members  furnished  and  delivered  under  the 
terms  of  the  contract  were  for  the  repair  of  the  Klingle  road 
bridge,  which  had  become  weakened  by  the  increased  heavy 
traffic  over  same.  The  repairs  were  made  by  the  District  by 
erection  on  the  three  towers  of  the  bridge  three  pairs  of 
struts  or  trusses  mad|B  up  of  the  steel  furnished  by  the  con- 
tractor, to  replace  the  old  struts.  It  appears  that  the  bridge 
had  been  shored  up  by  wooden  towers,  so  that  it  was  not 
closed  to  public  use,  and  it  is  apparent  that  the  public  was 
not  in  any  way  inconvenienced  or  damaged  by  the  thirty- 
two  days'  delay  in  the  delivery  of  the  steel  or  the  completion 
of  the  repairs  dependent  thereon,  nor  was  any  such  incon- 
venience or  damage  contemplated.  The  fixing  of  a  per  diem 
rate  as  liquidated  damages  could  not  therefore  have  been 
made  with  reference  to  the  estimated  loss  and  damage  to  the 
public  by  reason  of  being  deprived  of  the  use  of  a  public 
utility  or  of  danger  to  life  or  limb  from  a  damaged  and 
weakened  structure. 

The  provision  for  "  liquidated  damages  "  in  this  case,  when 
considered  in  connection  with  the  subject-matter  of  the  con- 
tract and  the  surrounding  facts,  appears  to  have  been  in- 
advertently used,  without  any  intention  being  shown  that 
said  amount  had  been  agreed  upon  as  a  measure  of  damages 
for  the  delay.  Upon  a  consideration  of  all  the  facts,  and  in 
answer  to  your  specific  question,  I  am  of  opinion  that  the 
provision  in  question  must  be  construed  as  one  for  a  penalty, 
under  which  the  District  can  recover  only  the  actual  dam- 
ages, if  any,  occasioned  by  the  contractor's  delay. 
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SALYAOE  FOB  GOYEBHICEHT  PBOPEBTT. 

The  rescue  of  timber  forms  belonging  to  the  United  States  and  adrift 
on  an  open  river,  out  of  its  possession  and  control,  constitutes 
salvage  for  which  a  lien  attaches  to  the  property  salved. 

The  payment  of  salvage  Is  a  purchase  of  the  lien  on  the  property 
salved  and  does  not  constitute  the  settlement  of  a  claim  for  unli(|- 
uidated  damages. 

Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  Kay  SI,  1910. 
By  your  authority  the  Chief  of  Engineers,  U-  S.  Army,  on 
April  21,  1910,  submitted  for  decision  an  inquiry  by  Capt. 
F.  W.  Altstaetter,  Corps  of  Engineers,  U.  S.  Army,  whether 
he  is  authorized  to  pay  from  the  appropriation  "  Improving 
Ohio  River  below  Pittsburg,  Pa.,  Dam  No.  26,"  a  voucher  for 
$25,  stated  in  favor  of  P.  F.  Beckett,  C.  R.  Beckett,  W.  E. 
Losey,  Thos.  S.  Christian,  and  Charles  C.  Hall, "  for  salvage 
on  three  32-foot  sections  of  forms  which  were  caught  and 
tied  up  at  Gillett's  Landing,  Ohio."  Captain  Altstaetter 
reports  that — 

"  On  January  23, 1910,  P.  F.  Beckett  et  al.  caught  in  open 
river  three  32- foot  sections  of  forms  which  were  used  in  the 
construction  of  Lock  No.  26,  Ohio  River,  and  tied  the  forms 
to  the  bank  at  Gillett's  Landing,  Ohio,  about  20  miles  below 
Dam  No.  26.  The  three  sections  contained  about  12,000  feet 
of  timber.  As  the  forms  belonged  to  the  United  States,  the 
junior  engineer  in  local  charge  of  the  work  at  the  time  the 
forms  were  carried  away  took  possession  of  them  and  had 
them  returned  to  Dam  No.  26,  it  being  understood  that  the 
Government  would  pay  salvage  to  the  parties  who  caught  the 
forms." 

The  timber  found  drifting  and  loose  on  the  open  river  out 
of  the  control  of  the  owner  (the  United  States)  was  a  proper 
subject  of  salvage.    ( Whitviire  v.-  Cobb^  88  Fed.  Rep.,  91,  92.) 

Property  of  the  United  States  of  the  kind  indicated  is 
liable  for  salvage  services.  (The  Daris,  10  Wall.,  18,  19; 
United  States  v.  M organ ^  99  Fed.  Rep.,  570,  572;  United 
States  V.  Cornell  Steamboat  Co,,  202  U.  S.,  184.) 

The  salved  property  not  being  in  the  actual  possession  of 
any  officer  of  the  United  States  at  the  time  it  was  saved  a 
lien  attached  to  it  for  the  salvage  services  rendered.  ( United 
States  V.  Wilder,  3  Sumner  C.  C,  308,  313;  The  Davis^  10 
Wall.,  18,  19.) 
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The  salved  property  could  have  been  retained  and  this  lien 
enforced  by  a  proceeding  in  rem  by  the  salvors.  It  is  stated 
that  it  was  "understood  that  the  Government  would  pay 
salvage  to  the  parties  who  caught  the  forms"  at  the  time 
possession  was  surrendered.  The  entire  amount  of  the  claim 
for  salvage  was  secured  by  such  lien.  ( United  States  v. 
Morgan^  99  Fed.  Rep.,  570,  572.)  The  payment  must  there- 
fore be  understood  to  be  in  discharge  of  this  lien.  The 
engineer  officer  in  charge  of  the  work  and  from  which  the 
forms  escaped  had  a  right  to  use  such  means  as  were  neces- 
sary to  secure  the  return  of  the  forms.  A  contract  to  pay  the 
amount  of  the  salvage  lien  could  therefore  be  made  by  him. 
{United  States  v.  Wilder^  3  Summer  C.  C,  308,  313.)  In 
the  case  last  cited  Judge  Story,  in  speaking  of  the  power  to 
discharge  such  a  lien,  said  (pp.  313) — 

"Nor  do  I  perceive  any  real  inconvenience  in  asserting 
the  lien.  It  is  certainly  competent  for  the  Treasury  Depart- 
ment, or  other  department  of  the  Government,  to  discharge 
debts  of  this  sort,  as  well  as  others  growing  due  by  the 
United  States,  and,  if  necessary,  to  authorize  any  subordi- 
nate public  officer  to  give  due  security  for  the  payment,  when 
ascertained,  or  to  deposit  a  suitable  pledge  for  it." 

A  promise  to  discharge  such  a  lien  would  be  based  upon  a 
sufficient  consideration.  The  lien  gave  the  lien  holders  the 
right  of  possession  and  a  qualified  property  right  in  the 
thing  saved.  It  would  seem  to  follow  that  the  oflScer  of  the 
United  States  who  would  be  authorized  to  buy  an  article 
to  duplicate  the  one  that  was  lost  would  be  authorized  to 
agree  upon  the  value  of  the  qualified  property  acquired  by 
the  lien  holders  and  pay  them  for  such  right  of  property. 
The  purchase  of  such  a  lien  so  as  to  release  the  property  and 
make  it  available  for  the  use  for  which  it  was  intended  does 
not  constitute  the  settlement  of  a  claim  for  unliquidated 
damages.  The  claim  is  one  arising  out  of  and  under  the  con- 
tract for  the  release  of  the  lien  the  amount  of  which  agreed 
upon  by  an  officer  authorized  to  make  such  agreement  is 
fixed  and  determined  by  said  agreement  as  the  purchase  price 
of  the  lien  acquired  by  the  salvage  service  rendered. 

You  are  therefore  authorized  to  pay  the  claim  presented 
to  the  claimants  jointly,  if  the  amount  as  agreed  upon  is  just 
and  reasonable  for  the  services  rendered. 
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FUNERAL  EZPENSES  OF  DECEASED  IHSAKE  PENSIOVEXS. 

Tbe  funeral  expenses  of  deceased  pensioners  who  were  inmates  of  the 
Qovernment  Hospital  for  the  Insane  are  imyable  from  the  pen- 
sion money,  which  the  act  of  February  2,  1909  (35  Stat..  502), 
authorizes  to  be  paid  to  the  disbursing  officer  of  said  hospltaL 

Assistant  Comptroller  Mitchell  to  M.  Sanger,  disbursing  agent,  Oor- 
ernment  Hospital  for  the  Insane,  Jane  2,  1910. 

You  request  my  decision  of  the  question  wh^her  you  are 
authorized  to  pay  the  claim  of  Joseph  Gawler,  undertaker, 
for  the  funeral  expenses  of  Benjamin  Sutch,  deceased,  who 
was  a  pensioner  and  inmate  of  said  hospital,  from  the  fund 
in  the  Treasury  Department  under  the  title  "  Pension  funds 
for  patients.  Government  Hospital  for  the  Insane,"  under 
the  facts  stated  in  your  letter *of  May  27,  1910,  as  follows: 

"  There  is  a  balance  to  the  credit  of  Benjamin  Sutch  of 
$858,  of  which  $143  is  under  the  head  of  '  Pensioner's  benefit/ 
The  acts  of  February  20, 1905  (33  Stat,  731),  and  February 
2,  1909  (35  Stat,  592),  state  amongst  other  things: 

'' '  During  the  time  that  any  pensioner  shall  be  an  inmate 
of  the  Government  Hospital  for  the  Insane  all  money  due  or 
becoming  due  upon  his  or  her  pension  shall  be  paid  by  the 
pension  agent  to  the  superintendent  or  disbursing  agent  of 
the  hospital,  upon  a  certificate  by  such  superintendent  that 
the  pensioner  is  an  inmate  of  the  hospital  and  is  living,  and 
such  pension  money  shall  be  by  said  superintendent  or  dis- 
bursing agent  disbursed  and  used,  under  regulations  to  be 
prescrioed  by  the  Secretary  of  the  Interior,  for  the  benefit 
of  the  pensioner,  and,  in  case  of  a  male  pensioner,  his  wife, 
minor  children,  and  dependent  parents,  or,  if  a  female  pen- 
sioner, her  minor  children,  if  any,  in  the  order  named,  and 
to  pay  his  or  her  board  and  maintenance  in  the  hospital,  the 
remainder  of  such  pension  money,  if  any,  to  be  placed  to  the 
credit  of  the  pensioner  and  to  be  paid  to  the  pensicMier  or 
the  guardian  of  the  pensioner  in  the  event  of  his  or  her  dis- 
charge from  the  hospital;  or,  in  the  event  of  the  death  of 
said  pensioner  while  an  inmate  of  said  hospital,  shall,  if  a 
female  pensioner,  be  paid  to  her  minor  children,  and,  in  the 
case  of  a  male  pensioner,  be  paid  to  his  wife,  if  living;  if 
no  wife  survives  him,  then  to  his  minor  children;  and  in 
case  there  is  no  wife  nor  minor  children,  then  the  unex- 
pended balance  to  his  or  her  credit  shall  be  applied  to  the 
general  uses  of  said  hospital:'     *     *     * 

"  In  the  regulations  prescribed  by  the  honorable  Secretary 
of  the  Interior  in  compliance  with  these  acts  there  is  the 
following: 


Digitized  by  VjOOQ IC 


FUNERAL  EXPENSES.  781 

" '  The  pension  money  shall  be  disbursed  and  used  for  three 
general  purposes,  in  order  as  follows : 

" '  First.  For  the  benefit  of  the  pensioner. 

" '  Second.  For  the  benefit  of  relatives  entitled  under  the 
law. 

" '  Third.  To  reimburse  the  hospital  for  the  pensioner's 
board  and  maintenance. 

"  *  There  shall  be  reserved  from  each  pension  an  amount, 
not  to  exceed  one-sixth  thereof,  to  be  expended  in  the  pur- 
chase of  such  articles  as  may  be  required  for  the  pensioner's 
welfare  and  which  are  not  provided  from  the  regular  hos- 
pital funds,  or  otherwise  for  the  pensioner's  benefit.  The 
remainder,  after  payment  therefrom  for  the  benefit  of  rela- 
tives, if  any,  as  hereinafter  provided,  shall  be  charged  with 
the  pensioner's  board  and  maintenance  in  the  hospital,  and 
any  balance  then  remaining  shall  be  placed  to  the  pensioner's 
credit  on  the  books  of  the  hospital. 

"  'Any  unexpended  balance  of  pension  money  reserved  for 
the  pensioner's  benefit,  and  any  pension  money  to  his  or  her 
credit  on  the  books  of  the  hospital,  shall  be  paid,  in  the 
event  of  the  pensioner's  discharge  from  the  hospital,  to  the 
pensioner,  or  to  his  or  her  lawful  guardian,  or  m  the  event 
that  the  pensioner  is  returned  to  a  branch  of  the  National 
Home  for  Disabled  Volunteer  Soldiers,  to  the  treasurer  of 
such*  branch.  In  the  event  of  the  pensioner's  death  while 
an  inmate  of  the  hospital,  the  same  shall  be  paid,  in  the 
case  of  a  male  pensioner,  to  his  widow,  or  if  there  be  no 
widow,  to  his  minor  children,  and  in  the  case  of  a  female 
pensioner,  to  her  minor  children.  If  there  be  no  widow  nor 
minor  children  entitled  to  payment  of  such  balance  of  pen- 
sion money,  it  shall  be  applied  to  the  general  uses  of  the 
hospital.' 

"  In  compliance  with  the  foregoing,  one-sixth  of  all  moneys 
received  by  the  superintendent  or  disbursing  agent  for  Ben- 
jamin Sutch,  under  these  acts,  have  been  placed  to  his 
credit  for  '  Pensioner's  benefit.' 

"  It  has  been  the  practice  to  use  any  unexpended  portion 
of  this  part  of  a  pensioner's  fund  for  funeral  expenses  ever 
since  the  passage  of  the  first  of  these  acts,  namely,  that  of 
February  20,  1905. 

''  Some  of  the  patients  have  a  horror  of  bein^  buried  in 
the  hospital  cemetery,  and  very  often  make  specific  request 
that  they  be  buried  in  Arlington  Cemetery  or  in  their  family 
plot  at  their  old  home,  refraining,  as  in  this  case,  from  using 
the  money  set  aside  for  their  benefit,  so  that  it  would  accrue 
and  give  them  burial  just  where  they  wanted  it.  It  fre- 
quently has  happened  that  they  have  refused  to  use  this 
money,  expressly  stipulating  that  it  should  be  used  for  burial 
purposes. 
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"  In  view  of  the  foregoing,  am  I  authorized  to  pay  this 
voucher  ?  " 

Funeral  expenses  are  always  re^rded  as  a  proper  charge 
against  an  estate  left  by  a  deceased  person,  and  an  expendi- 
ture therefor  as  a  proper  expense  to  be  incurred  on  behalf 
of  the  deceased  person,  to  be  paid  out  of  his  estate. 

I  am  of  the  opinion,  therefore,  that  the  expenditure  of  a 
portion  of  the  pension  money  which  the  act  of  February  2, 
1909,  authorized  to  be  paid  to  the  disbursing  officer  of  the 
Government  Hospital  for  the  Insane  for  the  funeral  ex- 
penses of  a  deceased  pensioner  and  former  inmate  of  the 
Government  Hospital  for  the  Insane  is  authorized  by  said 
act  of  February  2, 1909,  and  the  regulations  of  the  Secretary 
of  the  Interior  to  carry  it  into  effect. 

You  would  therefore  be  authorized,  under  the  facts  stated, 
to  pay  the  claim  presented  if  otherwise  correct 


^ULEAOE  AND  TEAVELINO  EXPEKSES  OF  COKSULAK  0FFICSB8. 

A  consular  officer  traveUng  in  a  foreign  country  en  route  to  his  post, 
who  is  ordered  by  the  Secretary  of  State  to  return  and  •go  to 
another  place  to  there  await  further  orders,  to  which  latter 
place  he  is  soon  afterwards  appointed  vice-consul,  is  entitled  to 
his  proper  traveling  expenses  actually  incurred  in  obeying  such 
order,  payable  from  the  appropriation  "Contingent  expensesi, 
United  States  consulates,"  act  of  May  21,  190S  (35  Stat,  182). 

Decision  by  Comptroller  Tracewell,  June  8,  1910. 

Hubert  G.  Baugh,  American  vice-consul-general  at  Han- 
kow, China,  appealed  May  20,  1910,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  for  the  period  ended  March  31,  1909, 
wherein  the  Auditor,  per  certificate  No.  49G4  (D.  F.  O.), 
February  7,  1910,  disallowed  the  sum  of  $68.15,  being  the 
difference  between  certain  traveling  expenses,  amounting 
to  $171.70,  incurred  and  claimed  by  Mr.  Baugh  in  traveling 
from  Tientsin  to  Ichang  and  Ichang  to  Hankow,  and  mile- 
age at  5  cents  per  mile,  amounting  to  $133.55,  allowed  by 
the  Auditor  for  the  distance  covered  on  these  two  trips. 

It  appears  that  Mr.  Baugh  while  in  the  consular  service 
at  Tientsin  was  appointed,  November  27,  1908,  vice  and 
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deputy  consul  and  interpreter  at  Chungking,  and  started 
for  his  post  on  December  17,  1908,  traveling  via  Shanghai, 
Hankow,  and  Ichang.  He  never  reached  Chungking,  how- 
ever, because  while  at  Ichang  en  route  to  Chungking  he  was 
ordered  hack  to  Hankow^  there  to  await  further  orders, 
to  which  last-named  place  he  was  afterwards,  on  February 
17,  1909,  appointed  vice  and  deputy  consul-general  and 
interpreter. 

Mr.  Baugh  contends  that  he  is  entitled  to  actual  expenses 
for  the  entire  distance  traveled,  while  the  Auditor  is  of 
opinion  that  he  is  entitled  to  mileage,  in  lieu  of  expenses, 
for  the  entire  distance  traveled. 

I  am  unable  to  agree  altogether  with  either  the  claimant 
or  the  Auditor;  however,  it  may  be  said  that  the  Auditor 
correctly  states  the  law  as  construed  in  15  Comp.  Dec,  60, 
to  the  effect  that  a  duly  appointed  consular  officer  is  entitled 
to  mileage  at  the  rate  of  5  cents  per  mile  for  the  distance 
necessarily  traveled  in  going  to  the  post  to  which  he  has 
been  appointed,  and  not  to  actual  traveling  expenses  on 
such  a  trip. 

The  laws,  appropriations,  and  principles  that  should  gov- 
ern the  present  case  are  set  out  and  discussed  in  the  decision 
referred  to  (15  Comp.  Dec,  60),  and  keeping  the  facts  now 
presented  in  mind,  Mr.  Baugh  is  clearly  entitled  to  mileage 
only,  as  provided  by  law,  for  the  distance  traveled  from 
Tientsin  to  Ichang^  in  going  to  his  post  at  Chungking^ 
although  he  was  stopped  at  Ichang  and  ordered  back  to  Han- 
kow ;  but  for  the  travel  performed  in  going  from  Ichang  to 
Hankow  under  orders  (presumably  emanating  from  proper 
authority)  he  is  entitled  to  his  actual  expenses^  this  travel 
from  Ichang  to  Hankow  not  having  been  performed  under 
any  appointment  at  the  time  to  any  post  at  Hankow.  He 
started  from  Ichang  to  Hankow  on  or  about  February  10, 
but  was  not  appointed  to  any  consular  office  at  Hankow  until 
February  17.  It  is  therefore  apparent  that  in  traveling  from 
Ichang  to  Hankow  he  was  not  going  to  his  post^  for  he  had 
not  at  the  time  been  appointed  to  any  position  at  the  latter 
place.  At  that  time  his  post  was  apparently  Chungking 
and  not  Hankow. 
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Applying  the  principles  announced  in  the  decision  cited 
above  to  the  facts  as  here  presented,  I  am  of  opinion  that 
Mr.  Baugh  is  entitled  to  mileage  only,  at  5  cents  per  mile, 
for  each  mile  necessarily  traveled  in  going  from  Tientsin  to 
Ichang  en  route  to  his  post  at  Chungking,  such  mileage  be- 
ing payable  from  the  appropriation  "  Transportation  of 
diplomatic  and  consular  officers"  (act  of  May  21,  1908,  35 
Stat.,  174) ;  and  that  he  is  entitled  to  proper  traveling  ex- 
penses actually  incurred  on  the  trip  from  Ichang  to  Han- 
kow from  the  appropriation  "  Contingent  expenses,  United 
States  consulates  "  (act  of  May  21, 1908,  35  Stat.,  182),  which 
traveling  expenses  would  include  the  actual  net  outlay  for 
boat  hire  expended  by  Mr.  Baugh  in  anticipation  of  con- 
tinuing his  trip  to  Chungking,  and  which  he  was  unable 
to  recover  back  from  sundry  individuals  to  whom  he  actually 
paid  the  money  in  good  faith. 

On  this  basis  Mr.  Baugh  is  entitled  to  mileage  (Tientsin 
to  Ichang) , $85.05, and  expenses  (Ichang  to  Hankow), $66. 12, 
or  a  total  of  $151.17,  less  $103.55  already  allowed  by  the 
Auditor,  leaving  $47.62  still  due  the  claimant.  The  Auditor 
having  disallov/ed  a  total  of  $68.15,  his  action  is  affirmed  to 
the  extent  of  $20.53,  and  reversed  as  to  the  remainder  of  the 
item;  therefore  a  certificate  of  differences,  in  favor  of  Mr. 
Baugh  for  $47.62  will  issue  in  accordance  with  this  decision. 


FEE  BIEKS  OF  OFFICERS  BETAILEB  TO  KAKE  SFECIAL  SZAKI- 
NATIOHS  OF  HATIOKAL  BAHX8. 

The  chief  of  a  division  in  the  office  of  the  Comptroller  of  the  Cur- 
rency, receiving  a  salary  fixed  by  law  at  $2,200,  when  detailed  to 
the  duty  of  making  special  examinations  of  national  banks  can 
not  receive  a  per  diem  to  cover  special  services  and  expenses  from 
the  special  appropriation  for  *'  Examinations  of  national  banks, 
etc.,"  even  though  he  takes  leave  of  absence  without  pay,  but  is 
entitled  to  receive  only  the  salary  provided  by  law  for  said  chief 
of  division,  together  with  his  actual  necessary  traveling  expenses 
incurred  as  provided  by  the  act  of  March  3,  1875  (18  Stat.,  452). 

ComptroUer  Tracewell  to  the  Secretary  of  the  TreasTury,  June  7,  19ia 
By  your  reference  of  June  3, 1910, 1  have  received  your  re- 
quest for  my  decision  of  a  question  presented  in  the  letter  of 
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May  25,  1910,  from  the  Comptroller  of  the  Currency  to  you 
as  follows: 

"  The  chief  of  the  division  of  reports  (salarjr  $2,200  per 
annum),  who  is  directly  in  charge  of  the  examiners  in  the 
field,  as  you  know,  holds  a  commission  as  a  national-bank 
examiner^  and  it  is  frequently  necessary  for  him  to  make 
special  examinations  of  banks  in  which  a  hazardous  condi- 
tion exists. 

"  You  are  respectfully  requested  to  ask  the  Comptroller 
of  the  Treasury  for  a  written  opinion  as  to  whether  or  not, 
when  detailed  on  such  duty,  the  chief  of  the  Division  of  Re- 
ports can  receive  a  per  diem  to  cover  special  services  and  ex- 
penses from  the  special  appropriation  for  '  Examinations  of 
national  banks,  bank  plate  dies,  etc.,'  provided  he  takes  leave 
of  absence  without  pay  during  such  time." 

There  is  also  submitted  a  letter  of  June  2,  1910,  from  the 
Comptroller  of  the  Currency  to  you,  which,  after  referring 
to  the  letter  of  May  25,  1910,  supra^  says : 

"  I  wish  to  state  that  the  positions  of  national-bank  exam- 
iner and  chief  of  the  Division  of  Reports  of  this  office,  held 
by  Oscar  L.  Telling,  are  entirely  separate  and  distinct. 

"Section  5240,  United  States  Revised  Statutes,  empowers 
the  Comptroller  of  the  Currency  to  appoint,  with  the  ap- 
proval 01  the  Secretary  of  the  Treasury,  suitable  persons  to 
make  examinations  of  national  banks,  and  Mr.  Telling  holds 
his  commission  as  a  national-bank  examiner  under  this  pro- 
vision. 

"  Examinations  of  national  banks  can  only  be  made  by 
examiners  regularly  appointed,  and  the  work  done  by  Mr. 
Telling  can  not  be  performed  by  clerks  specially  detailed 
from  this  office. 

"  The  special  appropriation  for  examinations  of  national 
banks,  bank  plates,  dies,  etc.,  provides  for  compensation  of 
examiners  for  examinations  which  are  not  regularlv  made  as 
provided  for  in  section  5240,  United  States  Revised  Statutes. 
AVhile  no  specific  per  diem  for  special  examinations  is  fixed 
in  the  appropriation,  it  has  been  the  invariable  rule  to  com- 
pensate examiners  at  the  rate  of  $25  per  diem,  to  cover  time 
used  and  expenses  incurred  in  making  special  examinations, 
thus  making  this  amount  a  fixed  rate. 

"  Section  17G3  of  the  Revised  Statutes  prohibits  any  per- 
son who  holds  an  office  carrying  with  it  a  salary  or  annual 
compensation  amounting  to  $2,500  from  receivinff  compen- 
sation for  discharging  the  duties  of  any  other  office,  unless 
expressly  authorized  by  law.  Inasmuch  as  Mr.  Telling's 
salary  is  $2,200,  the  section  named  would  not  conflict  with  his 
proposed  compensation  from  the  special  fund. 
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"  The  work  performed  by  Mr.  Telling  is  not  passed  upon 
by  him,  but  reports  thereof  are  submitted  by  him  for  my 
consideration  and  such  action  as  I  deem  necessary. 

"  I  believe  that  this  comes  under  the  decision  of  the  Su- 

greme  Court  of  the  United  States  in  the  case  of  the  United 
tales  V.  Saunders^  where  it  was  held  that — 
" '  Sections  1763,  17G4,  and  1765  of  the  Revised  Statutes 
have  no  application  to  the  case  of  two  distinct  offices,  places, 
or  employments,  each  with  its  own  duties  and  compensation, 
but  both  held  by  one  person  at  the  same  time.' " 

There  appear  to  be  two  classes  of  examinations  of  national 
banks  provided  for,  the  regular  and  the  special  examinations. 

The  regular  examinations  are  provided  for  by  section  5240 
of  the  Revised  Statutes  and  are  made  at  the  expense  of  the 
banking  associations  examined.  The  special  examinations 
are  provided  for  by  an  annual  appropriation  and  are  made 
at  the  expense  of  the  Government. 

The  appropriation  for  the  examination  of  national  banks, 
bank  plates,  etc.,  for  the  current  fiscal  year  is,  in  part,  as 
follows : 

"  For  expenses  of  special  examinations  of  national  banks 
and  bank  plates,  *  *  *  five  thousand  dollars."  (Act  of 
March  4,  1909,  35  Stat.,  867.) 

In  the  first  case  sections  1763,  1764,  and  1765  of  the  Re- 
vised Statutes  would  not  apply,  the  expense  of  the  examina- 
tions not  being  paid  from  public  moneys.  But  in  the  case 
of  the  special  examinations  where  the  expense  of  making  the 
examination  is  paid  from  public  moneys,  all  the  limitations 
of  the  law  will  apply. 

In  the  case  of  Woodwell  v.  United  States  (214  U.  S.,  82, 
88)  the  United  States  Supreme  Court  said: 

"  It  was  held  that  the  facts  did  not  make  out  a  case  of  the 
holding  by  one  person  at  the  same  time  of  two  distinct  offices, 
places,  or  employments,  each  having  its  own  duties  and  its 
own  compensation,  but  was  merely  a  case  of  the  performance 
of  extra  services  by  a  government  employee,  for  the  perform- 
ance of  which,  even  if  it  be  assumed  that  there  was  authority 
of  law  therefor,  nevertheless  there  was  no  appropriation 
therefor  explicitly  stating  that  it  was  for  such  additional 
pay,  extra  allowance,  or  compensation. 

"  We  see  no  reason  to  doubt  the  correctness  of  the  reasoning 
and  conclusion  of  the  court  below." 
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In  the  case  under  consideration  Mr.  Telling,  whom  it  is 
proposed  to  detail  to  make  the  special  examinations,  would, 
at  the  time  of  performing  the  service,  be  the  chief  of  the 
Division  of  Eeports  in  the  office  of  the  Comptroller  of  the 
Currency,  with  a  salary  of  $2,200  fixed  by  law,  and  he  must 
be  considered  as  holding  the  position,  although  he  is  on  leave 
without  pay.  There  is  no  compensation  fixed  either  by  law 
or  regulation  for  the  performance  of  the  service  of  making 
special  examinations  of  national  banks  under  the  appropria- 
tion, supra. 

Under  the  rule  laid  down  by  the  Supreme  Court  in  the 
Woodwell  case,  supra^  Mr.  Telling  can  not  receive  any  addi- 
tional pay,  extra  allowance,  or  compensation  for  the  per- 
formance of  the  services  unless  the  appropriation  out  of 
which  it  is  proposed  to  pay  for  his  services  explicitly  states 
that  it  is  for  such  additional  pay,  extra  allowance,  or  com- 
pensation. 

There  is  no  specific  provision  in  the  appropriation  "  Ex- 
aminations of  national  banks  and  bank  plates,"  supra^  for  the 
payment  of  additional  pay,  extra  allowapce,  or  compensation 
to  any  officer  in  the  employ  of  the  Government ;  neither  does 
said  appropriation  create  the  position  of  national-bank  exam- 
iner. On  the  contrary,  the  services  which  it  is  proposed  to 
have  Mr.  Telling  render  are  merely  incidental  to  the  exami- 
nations appropriated  for  in  general  terms. 

Furthermore,  the  services  required  under  the  appropriation 
"  Examinations  of  national  banks  and  bank  plates,"  supra^  is 
one  to  which  the  said  chief  of  the  Division  of  Eeports  could 
be  detailed  and  one  for  which  his  services  might  be  required. 
Such  service,  therefore,  being  one  that  could  be  required  of 
said  chief  of  division  within  the  meaning  of  section  1764, 
Revised  Statutes,  there  is  no  authority  to  promise  to  pay  him 
any  additional  compensation  for  its  performance  in  any  form 
whatever.  {Stanshurg  v.  United  States^  8  Wall.,  33,37 ;  see  also 
Comp.  Dec.  of  March  9, 1910,  in  the  appeal  of  J.  W.  Witten.) 

I  have  the  honor,  therefore,  to  advise  you  that  when  de- 
tailed on  the  duty  of  making  special  examinations  of  national 
banks  Mr.  Telling,  chief  of  the  Division  of  Eeports  in  the 
office  of  the  Comptroller  of  the  Currency,  can  not  receive  a 
per  diem  to  cover  special  services  and  expenses  from  the 
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special  appropriation  for  ^^  Examinations  of  national  banks, 
etc.,"  even  though  he  takes  leave  of  absence  without  pay,  but 
that  he  will  be  entitled  to  receive  only  the  salary  provided 
by  law  for  said  chief  of  divisicxi,  together  with  his  actual 
and  necessary  traveling  expenses  incurred  as  provided  by  the 
act  of  March  3,  1875.    (18  Stat.,  452.) 


LEAVE  WITH  FAT  TO  EXPLOYEES  OF  ITATT-YABDS,   ETC. 

Under  the  act  of  February  1,  1901  (31  Stat.,  746),  employees  of  navy- 
yards,  gun  factories,  naval  stations,  and  arsenals  must  have 
served  twelve  consecutive  months  before  becoming  entitled  to 
fifteen  days'  leave  of  absence  with  pay,  and,  after  the  first  year 
of  continuous  service,  said  employees  are  entitled  to  fifteen  days* 
leave  with  full  pay  in  each  succeeding  service  year,  which  leave 
may  be  granted  at  any  time  during  the  service  year  in  the  dis- 
cretion of  the  ofllcers  empowered  to  grant  the  same. 

Comptroller  Traoewell  to  the  Secretary  of  the  ITavy,  June  8, 1910. 

I  am  in  receipt  of  your  letter  of  the  3d  instant,  which  reads 
as  follows: 

"The  department  incloses  herewith  copy  of  corres^nd- 
ence  from  the  commandant  of  the  New  York  Navy- Yard 
relative  to  the  interpretation  of  the  Comptroller's  aecision 
of  December  11,  1909,  modifying  decision  of  April  24,  1909 
(15  Comp.  Dec,  655),  relative  to  granting  leave  with  pay 
under  the  act  of  February  1,  1901,  to  employees  at  navy- 
yards  and  naval  stations.  The  department  respectfully  re- 
quests a  decision  upon  the  following  construction  of  the  act 
of  February  1,  1901,  by  the  commandant,  as  set  forth  in  his 
letter  of  May  26,  1910 : 

"'The  commandant  places  the  following  construction 
upon  the  law,  being  guided  by  the  latest  aecision  of  the 
Comptroller,  in  so  far  as  it  is  aeemed  reccmcilable  with  the 
law,  viz: 

"'(c)  An  employee  should  receive  no  leave  at  all  until 
after  twelve  consecutive  months.  He  then  should  become  en- 
titled to  fifteen  days'  leave,  which  may  be  granted  at  that 
time  or  later,  in  the  discretion  of  the  commandant,  but  must 
be  enjoyed  during  the  second  service  year;  otherwise  the 
privilege  lapses. 

"'(c^  During  the  second  service  year  he  should  be  en- 
titled, in  addition  to  the  foregoing,  to  2}ro  rata  leave,  at  the 
rate  of  one  and  a  quarter  days  per  month,  which  may  be 
allowed  to  accumulate,  in  the  discretion  of  the  commandant* 
to  not  exceeding  fifteen  days  at  the  end  of  the  said  second 
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service  year,  by  which  time  it  must  be  entirely  consumed; 
otherwise  to  be  forfeited.' " 

The  decision  referred  to  in  your  letter  is  one  construing  the 
following  statute: 

^^Be  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^  That 
each  and  every  employee  of  the  navy-yards,  gun  factories, 
naval  stations,  and  arsenals  of  the  United  States  Government 
be,  and  is  hereby,  granted  fifteen  working  days'  leave  of 
absence  each  year  without  forfeiture  of  pay  during  such 
leave:  Provided.  That  it  shall  be  lawful  to  allow  pro  rata 
leave  only  to  those  serving  twelve  consecutive  months  or 
more :  And  provided  further^  That  in  all  cases  the  heads  of 
divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  be  allowed  without  detriment  to  the  service,  and  that 
absence  on  account  of  sickness  shall  be  deducted  from  the 
leave  hereby  granted." 

The  construction  (c)  put  upon  the  decision  in  question  by 
the  commandant  is  undoubtedly  correct,  and  so  is  the  deci- 
sion. The  construction  (rf)  by  the  commandant  is  a  fair 
construction  of  said  decision. 

The  law  as  I  stated  it  in  16  CcMnptroller's  Decisions,  page 
379,  is  not  clear  in  its  terms,  and  its  true  meaning  is  diffi- 
cult to  arrive  at  where  a  practicable  application  is  sought 
to  be  made.  The  difficulty  is  in  arriving  at  what  is  meant 
by  the  proviso,  "That  it  shall  be  lawful  to  allow  pro  rata 
leave  only  to  those  serving  twelve  consecutive  months  or 
more."  I  took  it  when  I  wrote  the  decision  construed,  and 
I  take  it  now,  that  Congress  did  not  intend  to  allow  leave 
with  pay  until  there  had  been  a  continuous  service  of  one 
year.  What,  then,  is  the  status  of  the  person  entitled  to 
leave  during  the  second  year  of  his  service  ?  I  am  of  opin- 
ion that  during  the  second  year  the  fifteen  days  which  he  is 
entitled  to  earn  under  the  statute  during  said  year  may  be 
granted  to  him.  I  appreciate  the  difficulty  as  to  the  grant- 
ing of  this  pro  rata  leave  earned  during  the  second  year 
within  the  year,  for  the  reason  that  all  of  it  is  not  strictly 
earned  until  the  close  of  the  year,  when  there  would  not  be 
time  enough  within  which  to  enjoy  it  during  the  year. 

It  is  to  be  noticed  that  this  pro  rata  leave  is  not  pay  for 
leave,  as  is  provided  by  the  law  governing  the  pro  rata  leaves 
in  the  Public  Printing  Office,  but  leave  with  pay.  I  know  of 
no  better  construction  to  give  the  act  than  the  one  given  in 
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the  decision  referred  to  in  your  letter,  and  the  constructi(m 
put  upon  this  decision  by  the  commandant.  The  act  should 
be  amended  and  put  in  such  shape  that  it  can  be  put  into 
practical  effect,  or  such  legislative  construction  should  be 
put  upon  it  as  will  make  clear  its  meaning. 


APPOINTXEHT  OF  SPECIAL  COXTHSEL  FOB  THE  UHITED   8TATX8 
C017BT  FOB  CHIHA. 

The  act  of  June  30,  1906  (34  Stat,  816),  creating  a  United  States 
court  for  China,  does  not  authorize  the  Judge  of  said  court  to 
appoint  special  counsel  to  act  as  district  attorney  or  otherwise 
to  take  the  place  or  perform  the  duties  of  said  district  attorn^ 
while  the  latter  is  absent  on  vacation,  and  thereby  render  tbe 
appropriation  for  salaries  and  expenses  of  said  court,  contained 
in  the  act  of  March  2,  1909  (35  Stat.,  679),  liable  for  the  payment 
of  compensation  to  said  special  counsel. 

ComptroUer  TraoeweU  to  the  Secretary  of  State,  June  8,  1910. 

I  am  in  receipt  of  your  letter  dated  the  27th  ultimo,  as 
follows: 

"  I  beg  to  inform  you  that  the  district  attorney  of  the 
United  States  court  for  China  is  on  his  vacation  in  this 
country,  and  that  it  has  become  desirable  for  the  court  to 
appoint  a  special  government  counsel  to  function  in  certain 
matters  requiring  immediate  attention.  Therefore  an  opin- 
ion from  you  is  requested  as  to  whether  such  an  appointment 
can  be  compensated  from  the  appropriation  "  For  court  ex- 
penses, $7,000,"  included  in  the  diplomatic  and  consular  ap- 
priation  act  for  the  fiscal  year  ending  June  30,  1910. 

"  In  this  connection  your  attention  is  respectfully  invited 
to  the  opinion  rendered  by  you  to  this  department  on  March 
13,  1907  (40  MS.  Comp.  l>ec.,  1221),  relative  to  the  compen- 
sation of  a  deputy  marshal  for  this  court,  and  to  the  following 
cases  bearing  upon  the  power  of  courts  to  appoint  special 
attorneys  for  the  State  when  the  regular  officer  is  absent  or 
disqualified,  and  upon  the  right  to  compensate  such  counsel: 
White  V.  Polk  County^  17  Iowa,  713;  ^tate  v.  GamaleZj  26 
Texas,  197 ;  TuU  v.  State,  99  Indiana,  238. 

"  The  department  would  have  been  glad  to  avoid  the  ne- 
cessity for  the  emplovment  of  a  special  counsel  by  sanction- 
ing the  suggestion  of  the  court  that  its  clerk,  Mr*  Frank  E. 
Hinckley,  be  designated  as  special  counsel  for  this  emer- 
gency, but  this  seems  to  be  precluded  by  the  spirit  of  the 
provisions  of  section  6  of  the  organic  act  of  June  30, 1906, 
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creating  the  United  States  court  for  China,  taken  in  con- 
nection with  the  provisions  of  section  748  of  the  Revised 
Statutes." 

The  question  to  be  decided  is  whether  or  not  "  special  gov- 
ernment counsel,"  if,  and  when  appointed  by  the  judge  of 
the  United  States  court  for  China  to  represent  the  United 
States  in  said  court  in  the  absence  of  the  regular  district  at- 
torney of  said  court,  and  "to  function  in  certain  matters," 
may  be  paid  compensation  for  his  services  as  such  counsel  or 
attorney  from  the  appropriation  "Salaries  and  expenses, 
United  States  court  for  China,"  act  of  March  2,  1909  (85 
Stat.,  679). 

This  appropriation  reads,  in  part,  as  follows : 

"  Judge  of  the  United  States  court  for  China,  eight  thou- 
sand doUars ;  district  attorney  of  the  United  States  court  for 
China,  four  thousand  dollars;  marshal  of  the  United  States 
court  for  China,  three  thousand  dollars ;  clerk  of  the  United 
States  court  for  China,  three  thousand  dollars ;  stenographer 
of  the  United  States  court  for  China,  one  thousand  eight 
hundred  dollars;  for  court  expenses,  seven  thousand  dollars; 
total,  twenty-six  thousand  eight  hundred  dollars." 

Section  6  of  the  act  of  June  30,  1906  (34  Stat.,  816),  "  an 
act  creating  a  United  States  court  for  China,"  provides : 

"  Sec.  6.  There  shall  be  a  district  attorney,  a  marshal, 
and  a  clerk  of  said  court,  with  authority  possessed  by  the 
corresponding  officers  of  the  district  courts  in  the  United 
States  as  far  as  may  be  consistent  with  the  conditions  of 
the  laws  of  the  United  States  and  said  treaties.  The  judge 
of  said  court  and  the  district  attorney,  who  shall  be  lawyers 
of  good  standing  and  experience,  marshal  and  clerk  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  shall  receive  as  salary,  respectively, 
the  sums  of  eight  thousand  dollars  per  annum  for  said  judge, 
four  thousand  dollars  per  annum  for  said  district  attorney, 
three  thousand  dollars  per  annum  for  said  marshal,  and 
three  thousand  dollars  per  annum  for  said  clerk.  The  judge 
of  the  said  court  and  tne  district  attorneys  shall,  when  the 
sessions  of  the  court  are  held  at  other  cities  than  Shanghai, 
receive,  in  addition  to  their  salaries,  their  necessary  expenses 
during  said  sessions  not  to  exceed  ten  dollars  per  day  for 
the  judge  and  five  dollars  per  day  for  the  district  attorney." 

It  will  be  observed  that  neither  the  organic  act  nor  the  ap- 
propriation act  makes  any  express  provision  for  the  appoint- 
ment by  the  cOurt  of  special  counsel  for  the  Government, 


Digitized  by  VjOOQ IC 


792  DECISIONS  OF  THE  COMPTBOLLEB. 

or  for  the  payment  of  compensation  to  such  counsel  if  so 
appointed. 

The  organic  act  seems  to  contemplate  that  the  practice 
of  the  United  States  court  for  China,  so  far  as  the  ordinary 
machinery  of  said  court  is  concerned,  should  conform  as 
nearly  as  possible  to  that  of  other  United  States  courts,  or 
at  least  "  as  far  as  may  be  consistent  with  the  laws  of  the 
United  States  "  and  certain  treaties. 

Whatever  may  be  the  practice  in  state  courts  as  to  the  ap- 
pointment by  the  court  of  special  counsel  and  payment  of 
compensation  to  such  counsel,  it  is  nevertheless  a  fact  that 
the  payment  of  compensation  to  "  special  government  coun- 
sel "  depends  upon  federal  appropriations  expressly  made 
for  that  purpose,  and  that  the  method  of  the  appointment  of 
such  counsel  is  prescribed  by  statute.  The  general  rule  in  the 
United  States  courts  is  to  the  effect  that  counsel  for  the 
United  States,  otherwise  than  the  regular  United  States 
district  attorney  and  the  regular  assistant  district  attorney, 
is  not  entitled  to  compensation  unless  appointed  as  such 
special  counsel  by  the  Attorney-General,  or  unless  Congress 
by  express  legislation  gives  the  court  or  head  of  department 
authority  to  make  such  appointment  and  provides  for  the 
payment  of  such  compensafion. 

Section  189,  Revised  Statutes,  provides  as  follows : 

"  No  head  of  a  department  shall  employ  attorneys  or  coun- 
sel at  the  expense  of  the  United  States;  but  when  in  need 
of  coimsel  or  advice  shall  call  upon  the  Department  of  Jus- 
tice, the  officers  o{  which  shall  attend  to  the  same." 

The  provisions  of  this  section  have  been  construed  to  apply 
to  the  employment  of  counsel  in  foreign  countries,  (21  Op. 
Atty.  Gen.,  195.) 

Sections  363  and  366,  Revised  Statutes,  provide  as  follows: 

''Sec.  363.  The  Attorney-General  shall,  whenever  in  his 
opinion  the  public  interest  requires  it,  employ  and  retain, 
in  the  name  of  the  United  States,  such  attorneys  and  coun- 
selors at  law  as  he  may  think  necessary  to  assist  the  district 
attorneys  in  the  discharge  of  their  duties,  and  shall  stipulate 
with  such  assistant  attorneys  and  counsel  the  amount  or  com- 
pensation, and  shall  have  supervision  of  their  conduct  and 
proceedings." 

"  Sec.  365.  No  compensation  shall  hereafter  be  allowed  to 
any  person,  besides  the  respective  district  attorneys  and  assist- 
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ant  district  attorneys  for  services  as  an  attorney  or  counselor 
to  the  United  States,  or  to  any  branch  or  department  of  the 
Government  thereof,  except  in  cases  specially  authorized  by 
law,  and  then  only  on  the  certificate  oi  the  Attorney-General 
that  such  services  were  actually  rendered,  and  that  the  same 
could  not  be  performed  by  the  Attorney-General,  or  Solici- 
tor-General, or  the  officers  of  the  Department  of  Justice,  or 
by  the  district  attorneys." 

In  the  United  States  courts  in  this  country  the  judges 
thereof  have  no  express  statutory  authority  to  appoint  a 
person  to  perform  the  duties  of  the  district  attorney  except  in 
case  of  a  vacancy  in  the  office  as  provided  in  the  act  of  June 
24,  1898  (30  Stat.,  487),  which  appointment  is  only  made 
pending  a  regular  appointment  by  the  President,  nor  is  there 
any  appropriation  available  to  pay  compensation  to  special 
counsel  appointed  by  the  court  to  act  for  or  in  the  absence  of 
a  district  attorney  who  is  still  in  office. 

The  right  of  a  United  States  judge  to  assign  an  attorney, 
a  member  of  the  bar,  to  perform  duties  as  an  attorney  in  the 
court  is  considered  in  the  case  of  Nabh  <&  Lawless  v.  United 
States  (1  Ct.  Cls.,  173),  but  in  that  case  where  the  judge 
appointed  counsel  to  defend  an  Indian  on  trial  charged  with 
murder,  the  Court  of  Claims  decided  that  the  Government 
was  not  liable  to  pay  compensation  to  said  counsel  so  ap- 
pointed. 

I  do  not  understand  that  the  act  "  creating  a  United  States 
court  for  China,"  and  providing  for  a  "district  attorney" 
for  said  court  gives  to  the  judge  of  said  court,  either  ex- 
pressly, or  by  necessary  implication,  authority  to  appoint 
special  counsel  to  act  as  district  attorney  or  otherwise  to  take 
the  place  or  perform  the  duties  of  said  district  attorney  while 
the  latter  is  absent  on  vacation,  and  thereby  render  the  ap- 
propriation mentioned  liable  for  the  payment  of  compensa- 
tion to  said  special  counsel.  The  item  "  for  court  expenses  " 
is  apparently  intended  to  meet  the  usual  and  ordinary  con- 
tingent or  miscellaneous  expenses  of  the  court,  but  does  not 
seem  to  contemplate  or  include  the  payment  of  salary,  fees, 
or  other  compensation  to  special  government  counsel  ap- 
pointed by  the  court  to  render  legal  services  in  connection 
with  matters  pending  in  said  court,  or  to  otherwise  perform 
the  duties  of  the  district  attorney  during  a  period  while  the 
latter  is  "  on  vacation  "  in  this  country. 
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BEE^JSTICEHT  OF  XEH  IN  ABXT  WHO  WERE  DI8GHAKQED 
WITHOirr  HONOR  BECAUSE  OF  PABTICIFATION  IN  THE 
BBOWNSVUXE  BIOTS. 

Eulisted  men  of  tlie  Twenty-fifth  United  States  Infantry  vho  were 
discharged  without  honor  because  of  participation  tn  the  Browns- 
ville riots  on  the  night  of  August  13-14,  1906,  and  who  are  found 
qualified  for  reenlistmeut  by  the  court  of  inquiry  authorized  by 
the  act  of  March  3,  1909  (35  Stat,  836),  must  reenlist  within 
three  months  from  the  date  of  receipt  of  notice  by  them  >f  their 
eligibility  to  reenlist,  in  order  to  obtain  the  benefit  of  the  acts 
of  August  1,  1894  (28  Stat,  216),  and  May  11,  1908  (35  Stat, 
109),  providing  for  continuous-service  pay. 

Assistant  Comptroller  ICltohell  to  the  Secretary  of  War,  June  9,  1910. 

I  have  received  your  communication  of  the  3d  instant  re- 
questing to  be  informed  whether,  in  the  event  of  approval 
by  you  of  the  remarks  of  the  Judge- Advocate-Greneral  of  the 
Army  as  set  forth  in  statement  below  quoted,  such  approval, 
in  so  far  as  the  remarks  relate  to  the  rights  of  pay  of  the 
men  referred  to,  would  conflict  with  the  views  of  the  account- 
ing officers  of  the  Treasury  Department  thereon. 

The  remarks  and  opinion  of  the  Judge- Advocate-General 
are  as  follows: 

"Special  Orders,  No.  266,  War  Department,  1906,  dis- 
charged without  honor  certain  men  of  Companies  B,  C,  and 
D,  Twenty-fifth  Infantry,  on  account  of  the  shooting  affray 
which  took  place  at  Brownsville,  Tex.,  on  the  night  of  Au- 
gust 13-14,  1906. 

"  The  status  of  the  men  so  discharged  then  became  that  of 
ineligibility  for  reenlistment,  as  their  services  in  that  enlist- 
ment had  not  been  '  honest  and  faithful.'  The  status  of  each 
one  of  these  men  so  discharged  would  always  have  remained 
as  that  of  ineligibility  for  reenlistment  had  it  not  been  for 
the  intervention  of  remedial  legislati<Mi,  the  purpose  of 
which  was: 

" '  To  correct  the  records  and  authorize  the  reenlistment  of 
certain  noncommissioned  officers  and  enlisted  men  belonging 
to  Companies  B,  C,  and  D  of  the  Twenty-fifth  United  States 
Infantry  w^ho  were  discharged  without  honor  under  Special 
Orders,  Numbered  Two  hundred  and  sixty-six.  War  Depart- 
ment, November  ninth,  nineteen  hundred  and  six,  and  the 
restoration  to  them  of  all  rights  of  which  they  have  been 
deprived  on  account  thereof.'    (35  Stat.  L.,  836.) 

"  Section  1  of  this  act  provided  for  the  creation  of  a  court 
of  inquiry  with  jurisdiction  to  hear  and  report  upon  all 
charges  and  testimony  relating  to  the  shooting  affray  which 
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took  place  at  Brownsville,  Tex.,  on  the  night  of  August  13-14, 
1906.  It  also  provided  that  should  the  court  find  that  any 
one  of  the  men  so  discharged  was  qualified  for  reenlistment 
such  finding  would,  in  the  case  of  that  man,  remove  the  bar 
to  his  reenlistment,  and  would  place  him  in  the  same  status 
of  eli^bility  for  reenlistment  that  he  would  have  occupied 
had  his  discharge  under  Special  Orders,  No.  266,  War  De- 
partment, 1906,  Deen  an  honorable  one. 

"  It  is  clear  that  if  the  Government,  through  the  agency 
of  the  finding  of  the  court  of  inquiry  thus  created,  should 
discover  that  the  service  of  anv  one  of  the  men  in  question 
had  been  actually  honest  and  faithful,  the  obligation  would 
be  imposed  on  the  Government  of  affording  such  a  man 
an  opportunity  to  reenlist.  This  obligation  would  be  met 
practically  by  notifying  such  a  man  that  the  bar  to  his 
reenlistment  had  been  removed,  and  that  he  was  eligible  for 
reenlistment. 

"'After  such  a  man  has  been  notified  that  he  has  been  re- 
turned to  the  class  of  those  who  are  eligible  for  reenlistment 
he  may  secure  his  reenlistment  in  the  same  manner  as  any 
honorably  discharged  soldier  under  the  authority  of  the  act 
of  August  1, 1894  (28  Stat.  L.,  216),  as  amended  by  the  act  of 
May  11,  1908  (35  Stat.  L.,  109). 

*'"The  receipt  by  such  a  man  of  notice  that  he  is  again 
within  the  status  of  eligibility  for  reenlistment  returns  him 
as  nearly  as  can  be  done  by  corrective  legislation  to  the  exact 
status  which  he  would  have  been  in  with  regard  to  reenlist- 
ment on  the  date  when  he  was  discharged  without  honor  if 
that  discharge  had  been  an  honorable  one. 

"  Without  other  remedial  legislation  than  that  contained 
in  section  1  of  the  act  of  March  3,  1909,  in  the  cases  of  those 
men  in  which  the  court  of  inquiry  made  a  favorable  finding 
they  would  not  be  entitled  to  any  pay  or  allowances  or  credit 
for  service  from  the  date  of  discharge  to  the  date  of  receipt 
of  notice  of  return  to  a  status  of  eligibility  for  reenlistment. 

"  This  hiatus  in  time  as  regards  continuous  service  and  pay 
between  the  discharge  and  the  notice  to  such  a  man  of  his 
return  to  a  status  of  eligibility  for  reenlistment  has  been  cov- 
ered or  bridged  over  through  the  operation  of  section  2  of  the 
act  of  March  3, 1909,  which  reads  as  follows : 

" '  That  any  noncommissioned  officer  or  private  who  shall 
be  made  eligil3le  for  reenlistment  under  the  provisions  of  the 
preceding  section  shall,  if  reenlisted,  be  considered  to  have 
reenlisted  immediately  after  his  dischar^  under  the  pro- 
visions of  the  special  order  hereinbefore  cited,  and  to  be  en- 
titled, from  the  date  of  his  discharge  under  said  special 
order,  to  the  pay,  allowances,  and  other  rights  and  benefits 
that  he  would  have  been  entitled  to  receive  according  to  his 
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rank  from  said  date  of  discharge  as  if  he  had  been  honorably 
discharged  under  the  provisions  of  said  special  order  and 
had  reenlisted  immediately.'    (35  Stat.  L.,  836.) 

"  Under  this  law  each  man  upon  being  returned  to  a  status 
of  eligibility  for  reenlistment  must  reenlist  to  obtain  its 
benefits,  but  the  law  does  not  fix  a  limiting  period  within 
which  such  a  man  must  reenlist  in  order  to  secure  said 
benefits. 

"  It  now  therefore  becomes  important  to  determine  whether 
or  not  the  offer  of  the  Government  to  such  a  man  is  a  con- 
tinning  one  that  may  be  taken  advantage  of  by  him  at  any 
future  time  when  the  Government  may  reenlist  him,  or,  is  it 
necessary  that,  in  order  to  avail  himself  of  this  legislation, 
he  must  reenlist  within  a  limited  time.  The  proposed  bene- 
fits are,  an  offer  to  the  man  if  he  shall  on  his  part  reenlist. 
This  clearly  brings  the  case  within  the  law  of  contracts.  The 
Government  has  made  an  offer  but  has  not  fixed  the  time 
within  which  the  acceptance  must  be  made,  the  acceptance  in 
such  a  case  being  reenlistment.  In  such  a  case  the  law  of 
contracts  provides  the  following  rule: 


"  ^  Determination  of  offer  hy  lapse  of  time. — ^The  proposer 
may  prescribe  a  certain  time  within  wnich  the  proposal  is  to 
be  accepted,  and  the  naanner  and  form  in  w^hich  it  is  to  be 
accepted.  If  no  time  is  prescribed,  the  acceptance  must  be 
communicated  to  him  within  a  reasonable  time.'  (WaJd's 
Pollock  on  Contracts,  Third  Edition,  by  Samuel  Williston, 
p.  29.) 

"  It  thus  becomes  necessary  that  the  man  shall  accept  the 
proposal  of  the  Government  by  reenlisting  within  a  reason- 
able time.  What  would  constitute  reasonable  time  in  con- 
nection with  the  period,  within  which  it  is  necessary  for  a 
man  to  reenlist,  in  order  to  receive  benefits  because  of  such 
reenlistment  is  suggested  by  the  act  of  August  1,  1894  (28 
Stat.  L.,  216),  and  the  act  of  May  11, 1908  (35  Stat,  L.,  109), 
which  provide  that  in  order  for  a  man  to  be  entitled  to  re- 
ceive certain  benefits  of  pay  incident  to  reenlistment,  he 
must  reenlist  within  three  months  of  his  discharge.  Follow- 
ing this  view  the  date  of  receipt  by  the  man  of  notice  that 
he  has  been  returned  to  a  status  of  eligibility  for  reenlistment 
ought  to  be  held  to  correspond  to  the  date  of  discharge,  and 
the  three  months  during  which  such  a  man  must  reenlist 
should,  it  is  thought,  begin  with  the  date  of,  such  notification. 

"Adopting  this  construction,  it  should  he  held  that  if  the 
man  does  not,  by  reenlisting  within  three  months,  accept  the 
offer  of  the  Government  of  certain  benefits  enumerated  in 
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section  2  of  the  act  of  March  3,  1909,  he  should  be  regarded 
as  having  waived  his  right,  and  although  he  may  thereafter 
reenlist  under  existing  laws  he  will  not  be  entitled  to  the 
benefits  enumerated  in  section  2  of  the  act  of  March  3,  1909. 

"  Remedial  legislation  is  operative  only  when  there  is 
something  to  correct.  As  soon  as  a  man  has  been  notified 
that  he  has  been  returned  to  a  status  of  eligibility  for  re- 
enlistment  the  correction  contemplated  by  section  1  of  the 
act  of  March  3,  1909,  may  be  availed  of.  The  reenlistment 
can  be  made  at  any  time  under  the  conditions  imposed  in  the 
act  of  August  1,  1894  (28  Stat.  L.,  216),  and  the  act  of  May 
11,  1908  (35  Stat.  L.,  109).  As  these  statutes  are  ample  to 
fully  cover  the  case  of  such  a  man  who,  after  having  been 
returned  to  a  status  of  eligibility  for  reenlistment,  is  in  no 
wise  different  from  any  other  honorably  discharged  soldier, 
no  remedial  legislation  is  necessary,  and  therefore  the  date 
of  the  receipt  by  such  a  man  of  his  return  to  a  status  of  eligi- 
bility for  reenlistment  marks  the  end  of  the  period  during 
which  the  benefits  mentioned  in  section  2  of  the  act  of  March 
3,  1909 J  may  accrue  in  his  favor. 

"  It  is  therefore  clearly  the  opinion  of  this  office  that  in 
the  case  of  a  man  who  was  discharged  without  honor  under 
Special  Orders  266,  War  Department,  1906,  and  in  whose 
case  the  court  of  inquiry,  convened  by  paragraph  7,  Special 
Orders,  No.  79,  War  Department,  1909,  found  that  he  was 
qualified  for  reenlistment,  the  reenlistment  may  be  effected 
at  anv  date  under  the  conditions  imposed  in  the  act  of  Au- 
gust i,  1894,  and  the  act  of  May  11,  1908.  The  date  of  re- 
ceipt by  such  a  man  of  notice  of  his  return  to  a  status  of 
eligibility  for  reenlistment  marks  the  end  of  the  period  of 
time,  which  began  with  the  date  of  his  discharge  under 
Special  Orders  266,  series  1906,  War  Department,  m  which 
the  benefits  enumerated  in  the  act  of  March  3,  1909,  may 
accrue.  After  the  receipt  by  such  a  man  of  notice  that  he 
has  been  returned  to  a  status  of  eligibility  for  reenlistment 
his  status  with  regard  to  continuous  service  and  pay  will, 
therefore,  be  controlled  by  the  acts  of  August  1,  1894,  and 
May  11,  1908,  in  exactly  the  same  manner  as  it  would  have 
been  if  the  date  of  receipt  by  him  of  notice  of  return  to  a 
status  of  eligibility  for  reenlistment  were  the  date  of  his 
discharge  under  Special  Orders,  No.  266,  series  1906,  War 
Department,  if  that  discharge  had  been  an  honorable  one." 

Said  opinion  arises  out  of  an  inquiry  of  the  recruiting 
officer  at  Omaha,  Nebr.,  as  follows: 

"  On  account  of  the  indecision  of  two  former  members  of 
the  Twenty-fifth  Infantry  regarding  reenlistment,  I  have  the 
honor  to  request  information  as  to  whether  there  is  not  some 
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limitation  placed  on  their  reenlistments  with  regard  to  the 
length  of  time  after  notification  the  men  can  wait  before  re- 
enhsting. 

"As  the  act  of  Congress  reads,  it  would  seem  that  they 
could  delay  reenlistment  for  an  indefinite  time  and  upon  re- 
enlisting  receive  full  pay  from  date  of  discharge." 

From  the  above  I  understand  the  Judge- Advocate-General 
holds  that  for  the  above-mentioned  soldiers  to  become  en- 
titled to  the  benefits  of  the  act  of  March  3,  1909  (35  Stat., 
836) ,  they  must  reenlist  within  a  reasonable  time  after  receipt 
of  notice  of  their  eligibility,  and  that  such  reasonable  time 
is  three  months  from  the  date  of  receipt  of  said  notice  by 
the  soldiers  affected.  Also  that  if  they  reenlist  within  three 
months  from  the  date  of  receipt  of  notice  of  their  eligibility 
to  reenlist  they  will  become  entitled  to  the  benefits  of  the  act 
of  August  1,  1894  (28  Stat,  216),  as  amended  by  the  act  of 
May  11,  1908  (35  Stat.,  109),  providing  for  continuous-serv- 
ice pay.  If  you  approve  the  opinion  of  the  Judge- Advocate- 
General  and  the  men  concerned  are  fully  advised  of  their 
rights  thereunder  as  respects  their  right  to  pay,  etc.,  on  re- 
enlistment,  I  see  no  reason  why  the  views  expressed  should 
not  be  enforced  by  the  accounting  officers. 


FATMENT  OF  EENT  FOE  TYPEWKITER  ITSED  BT  FAY1CA8TXK  OF 
HAVY  IN  SETTUNO  HIS  ACCOUHTS. 

In  order  that  such  an  expenditure  as  the  payment  of  rent  for  a  type- 
writer used  by  a  paymaster  of  the  Navy  In  settling  his  accounts 
can  be  made  from  the  appropriation  "Contingent,  Bureau  of 
SuppUes  and  Accounts,"  1909  (35  Stat,  768),  it  is  necessary  that 
an  order  be  made  by  the  Secretary  of  the  Navy  in  pursuance  of 
section  3683,  Revised  Statutes,  in  advance  of  the  actual  renting. 

Decision  by  Assistant  Comptroller  IdtcheU,  June  9,  1910. 

E.  E.  Wilson,  Passed  Assistant  Paymaster,  U.  S.  Navy, 
appealed  May  31,  1910,  from  the  action  of  the  Auditor  for 
the  Navy  Department  in  settlement  No.  2032  D,  dated  May 
6, 1910,  in  disallowing  rent  of  a  typewriter  for  use  in  settling 
his  accounts,  amounting  to  $2.60.  The  disallowance  is  as 
follows : 

"  Public  bill  No.  12  (Pay,  miscellaneous,  1909),  settling  ac- 
counts. Miscellaneous  expense  voucher,  amount  paid  for 
rent  of  typewriter  disallowed  February  5, 1910,  $2.50." 
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I  find  no  item  in  the  appropriation  "  Pay,  miscellaneous," 
1909  (35  Stat.,  754),  applicable  to  such  an  expenditure. 

On  May  11  subsequent  to  the  action  of  the  Auditor  the 
appellant  wrote  as  follows  to  the  Paymaster-General,  United 
States  Navy: 

"  The  Auditor  for  the  Navy  Department  has  disallowed  in 
settlement  No.  2032  D,  $2.50,  amount  expended  for  rental  of 
typewriter  for  two  weeks  while  settling  accounts  at  my  home 
in  Alameda,  Cal.,  during  the  fourth  quarter,  1909.  The  type- 
writer was  necessary  for  preparing  forms  and  letters  incident 
to  this  duty. 

"  This  was  the  only  expense  involved  in  the  settling  of  my 
accounts,  as  I  performed  that  duty  without  the  assistance  of 
a  clerk,  to  which  I  was  entitled. 

"  I  have  the  honor  to  request  that  the  department  approve 
this  expenditure  in  order  that  I  may  make  claim  to  the 
Comptroller  for  the  amount  disallowed." 

The  Paymaster-General  forwarded  this  letter  to  the  Sec- 
retary of  the  Navy  with  the  following  indorsement : 

"  Respectfully  referred  to  the  department,  recommending 
approval  of  the  expenditure  bv  Passed  Asst.  Paymaster 
E.  R.  Wilson,  jr.,  U.  S.^Navy,  of  $2.50,  from  the  appropria- 
tion '  Contingent,  supplies  and  accounts,  1909,'  for  the  rental 
of  a  typewriter  for  two  weeks  while  settling  accounts  at  his 
home  under  orders. 

"  2.  It  appears  from  a  decision  of  the  Comptroller  rendered 
on  November  19,  1909,  on  an  appeal  of  Paymaster  G.  M. 
Stackhouse  from  the  action  of  the  Auditor,  that  the  approval 
of  the  department  is  required  for  expenditures  of  this 
nature." 

The  Secretary  of  the  Navy  indorsed  the  letter  as  follows : 

"  Respectfully  returned  to  the  Bureau  of  Supplies  and  Ac- 
counts approving  the  expenditure  of  $2.50  for  rental  of  type- 
writer chargeable  to  appropriation  '  Contingent,  supplies  and 
accounts,  1909.'" 

The  appropriation  "  Contingent,  Bureau  of  Supplies  and 
Accounts,"  1909  (35  Stat.,  768),  is  as  follows: 

"  For  fuel,  books  and  blanks,  stationejy,  interior  fittings 
for  general  storehouses  and  pay  offices  in  navy-yards;  coffee 
mills  and  repairs  thereto ;  expenses  of  naval  clothing  factory 
and  machinery  for  same ;  tolls,  ferriages,  yeoman's  store  safes, 
newspapers,  and  other  incidental  expenses,  one  hundred  and 
fifty-nine  thousand  dollars." 
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This  appropriation  might  be  available  under  the  item 
for  "  other  incidental  expenses,"  but  in  order  that  such  an 
expenditure  as  that  under  consideration  could  be  made  from 
this  appropriation  it  is  necessary  that  the  order  for  the  pur- 
chase or  rental  should  be  giv.en  in  advance  by  the  head  of  the 
department  as  required  by  section  3683  of  the  Revised  Stat- 
utes, which  is  as  follows: 

"  Sec.  3683.  No  part  of  the  contingent  fund  appropriated 
to  any  department,  bureau,  or  office,  shall  be  applied  to  the 
purchase  of  any  articles  except  such  as  the  head  of  the  de- 

Eartment  shall  deem  necessary  and  proper  to  carry  on  the 
usiness  of  the  department,  bureau,  or  office,  and  shall,  by 
written  order,  direct  to  be  procured." 

For  the  construction  of  this  statute,  see  18  Atty.  Gen.  Op., 
424;  1  Comp.  Dec,  666;  2  id.,  1,  42;  and  decision  of  Novem- 
ber 19,  1909  (51  MS.  Comp.  Dec,  855). 

This  expediture  has  been  approved  by  the  Secretary  of  the 
Navy,  but  was  not  ordered  before  the  expenditure  was  in- 
curred. The  Auditor's  disallowance  is  affirmed  and  no  dif- 
ference found. 


SALE  OF  LUKBElt  TAKEN  7E0X  THE  XElTOlCnrEE  XHBIAE 
EESEEVATIOE. 

Lumber  taken  from  the  Menominee  Indian  Reservation  and  sold  by 
the  Secretary  of  the  Interior  to  the  Chief  of  Engineers,  U.  S. 
Army,  is  not  a  sale  by  one  department,  bureau,  or  office  to  anotlier, 
but  a  SAle  of  lumber  belonging  to  the  Indians  to  the  Goremment, 
and  should  be  paid  for  in  the  same  manner  as  if  the  purchase 
had  been  made  in  open  market  from  private  parties. 

Assistant  CoraptroUer  XitoheU  to  the  Secretary  of  War,  June  14,  1910. 

By  your  authority  the  Chief  of  Engineers,  U.  S.  Army, 
June  11,  1910,  requests  my  decision  of  the  question  whether 
direct  payment  may  be  made  by  your  department  for  himber 
taken  from  the  Menominee  Indian  Reservation.  Wis.,  and 
taken  from  the  Menominee  Indian  Reservation,  Wis.,  and  sold 
to  you  by  the  Secretary  of  the  Interior  under  authority  con- 
ferred upon  him  by  the  act  of  March  28,  1908  (35  Stat.,  51). 

The  material  facts  appear  from  a  letter  to  the  Chief  of 
Engineers,  U.  S.  Army,  by  Maj.  W.  J.  Barden,  dated  June 
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10, 1910,  and  the  indorsement  placed  thereon  by  the  Chief  of 
Engineers,  U.  S.  Arn\y,  as  follows,  respectively : 

"  1.  Referring  to  letter  from  the  office  of  the  Chief  of 
Engineers  of  July  29,  1909  (43764/50),  I  have  the  honor  to 
report  that  the  bill  of  white  pine  lumber  for  pontoon  equi- 
page which  is  to  be  furnished  will  be  ready  for  shipment 
from  Neopit,  Wis.,  on  June  25,  1910,  but  that  the  manager 
states  that  under  the  regulations  of  his  department  ship- 
ment can  not  be  made  until  payment  is  received- 

"  2.  The  arrangement  contemplated  has  been  to  have  the 
lumber  inspected  and  bills  and  vouchers  made  out  and  signed 
by  the  manager  and  by  the  United  States  inspector  and  for- 
warded here,  upon  receipt  of  which  check  would  be  immedi- 
ately drawn  and  forwarded  to  the  United  States  inspector 
for  delivery  as  soon  as  the  lumber  had  been  placed  aooard 
the  cars — tne  price  having  been  arranged  f.  o.  b.  cars  Neopit, 
Wis.  The  question  now  arises  as  to  whether  payment  can 
be  properly  made  by  check  or  whether  Treasury  settlement 
will  be  required.  Correspondence  was  conducted  at  first 
with  E.  A.  Braniff  and  later  with  Mr.  A.  M.  Riley,  sijgning 


espectfully  requested 
be  secured  at  the  earliest  possible  date  as  to  whether  the 
Auditor  will  pass  my  account  if  payment  is  made  by  check, 
and,  if  not,  that  the  matter  be  taken  up  with  the  Department 
of  the  Interior  and  the  necessary  instructions  given  to  Mr. 
Riley  to  deliver  the  lumber  and  await  Treasury  settlement. 

"8.  Mr.  Riley  had  requested  that  payment  be  made  by 
Chicago  draft  exchange,  if  possible,  payable  to  P.  S.  Everest, 
special  disbursing  agent." 

"  1.  Respectfully  submitted  to  the  C(»nptroIler  of  the 
Treasury  with  request  for  decision  as  to  how  and  with  whom 
this  account  shall  be  settled. 

"  2.  It  appears  that  Mr.  Riley,  in  his  capacity  as  manager 
of  the  Menominee  Indian  mills,  Neopit,  Wis.  (United  States 
Indian  Service,  Department  of  Interior) ,  declines  to  deliver 
the  lumber  in  question  unless  payment  is  made  to  him  before 
shipment.  The  Chief  of  Engineers  is  willing  to  make  pay- 
ment as  requested,  after  inspection  and  acceptance  of  the 
lumber,  but  he  is  in  doubt  as  to  whether  this  case  comes 
within  the  provisions  of  Treasury  Circular  No.  54,  1907, 
governing  interdepartmental  transactions. 

"  3.  Copies  of  certain  correspondence  beariiig  on  the  case 
are  inclosed  herewith. 
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"  4.  As  payment  is  to  be  made  from  a  fiscal-year  appropria- 
tion and  delivery  must  be  effected,  if  at  all,  prior  to  June  30, 
1910,  early  action  is  requested." 

The  following  letters  give  the  history  of  the  negotiation 
leading  up  to  the  purchase  of  the  lumber  in  question,  viz : 

"July  20, 1909. 
"Mr.  E.  A.  Bran  IFF,  Neopit^  Wis. 

"  Sir  :  1.  It  has  been  learned  that  as  a  representative  of 
the  Forestry  Service  you  are  in  charge  of  a  sawmill  in  the 
Menominee  Indian  Reservation,  upon  which  a  certain  amount 
of  white  pine  lumber  may  be  found. 

"2.  This  department  has  been  endeavoring  for  some  time 
past  to  secure  suitable  white  pine  lumber  tor  the  various 
parts  of  pontoon  bridge  equipage  of  the  United  States  Army, 
and  on  account  of  the  scarcity  of  white  pine  and  the  sizes 
desired  considerable  difliculty  has  been  experienced.  The 
following  sizes  of  material  are  specified : 

"  Long  balk,  5  by  5  inches  by  27  feet. 

"  Trestle  balk,  5  by  5  inches  by  21  feet  8  inches. 

"  Short  balk,  4^  by  4^  inches  by  22  feet. 

"  Long  chess,  1^  by  12  inches  by  13  feet. 

"  Short  chess,  1^  by  12  inches  by  11  feet. 

"Also  planks,  1  by  10  inches  by  20  feet  and  1  by  10  inches 
by  12  feet. 

"3.  Information  is  requested  as  to  whether  you  could 
furnish  white  pine  of  the  above  sizes;  if  so,  how  much  of 
each  size  could  you  furnish  ?  The  department  expects  to  have 
to  pay  a  comparatively  high  price  for  this  material.  It  is 
realized  that  the  length  of  some  of  the  material  may  reauire 
some  modification  in  the  machinery  of  the  sawmill,  but  if  the 
amount  of  material  available  will  warrant  it  the  department 
is  willing  to  pay  for  the  necessary  expense  of  such  a  modifica- 
tion. 

"  4.  The  material  is  not  desired  within  any  specified  time. 
The  lumber  should  be  straight  grained,  and  free  from  in- 
jurious knots,  sap,  or  shakes. 

"  By  direction  of  the  Acting  Chief  of  Engineers. 
"  Very  respectfully, 

"  W.  J.  Harden, 
"  Major ^  Corps  of  Engineers.^ 

«Jult29,  1909. 
"Lieut.  Col.  W.  C.  Langfitt, 

^'Corps  of  Engineers^  Washington  Barracks^  D.  C. 
"  Colonel  :  1.  I  have  the  honor  to  inclose  herewith  copy  of 
letter  sent  to  Maj.  C.  W.  Kutz,  Corps  of  Engineers,  at  Seattle, 
Wash.,  relative  to  the  purchase  of  white  pme  lumber  for  the 
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reserve  and  advance  guard  pontoon  equipage.  He  has  replied 
under  date  of  July  19, 1909,  that  he  has  been  unable  to  secure 
this  lumber,  and  it  is  therefore  requested  that  steps  be  taken 
by  your  oflice  to  obtain  this  lumber  in  an  amount  that  the 
available  funds  will  permit. 

"  2.  The  sum  of  $5,000  will  be  allotted  to  you  for  this  pur- 
pose as  soon  as  the  preliminary  arrangements  for  securing 
this  lumber  have  been  completed. 

"  By  order  of  the  Acting  Chief  of  Engineers. 
"  Very  respectfully, 

"  R.  C.  MooRE, 
"  Ist  Lietft.,  Corps  of  Engineers.^'' 

The  act  of  March  28,  1908  (35  Stat.,  51),  provides: 

"  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 
authorized  and  directed,  under  such  rules  and  regulations 
as  he  may  prescribe  in  executing  the  intent  and  purposes  of 
this  act,  to  cause  to  be  cut  and  manufactured  into  lumber  the 
dead  and  down  timber,  and  such  fully  matured  and  ripened 
green  timber  as  the  Forestry  Service  shall  designate,  upon 
the  Menominee  Indian  Reservation,  in  the  State  of  Wiscon- 
sin:   *     *     * 

"  Sec.  2.  That  the  Secretary  of  the  Interior  shall,  as  soon 
as  practicable,  cause  to  be  built,  equipped,  and  operated 
suitable  sawmills,  equipment,  and  necessary  buildings  for 
manufacturing  into  lumber  the  timber  cut  under  the  provi- 
sions of  this  act,  and  there  shall  be  employed  such  skilled 
foresters,  superintendents,  foremen,  cruisers,  rangers,  guards, 
loggers,  scakrs,  and  such  other  labor,  both  in  the  woods  and 
for  operating  sawmills,  equipment,  and  necessary  buildings, 
as  may  be  necessary  in  cutting  and  manufacturing  logs  and 
lumber  and  in  the  protection  of  the  forests  upon  said  Indian 
reservation.    *    *    * 

"  Sec.  3.  That  the  lumber,  lath,  shingles,  poles,  posts,  bolts, 
and  pulp  wood,  and  other  marketable  materials  so  manufac- 
tured from  the  timber  cut  upon  such  reservations  shall  be 
sold  to  the  highest  and  best  bidder  for  cash,  after  due  adver- 
tisement inviting  proposals  and  bids,  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may  prescribe. 
The  net  proceeds  of  the  sale  of  such  lumber  and  other  mate- 
rial shall  be  deposited  in  the  Treasury  of  the  United  States 
to  the  credit  of  the  tribe  entitled  to  the  same.     *     *     * 

"  Sec.  4.  That  the  Secretary  of  the  Interior  is  hereby  au- 
thorized to  pay,  out  of  the  funds  of  the  tribe  of  Indians 
located  upon  said  reservation,  the  necessary  expenses  of  the 
lumber  operations  herein  provided  for,  including  the  erec- 
tion of  sawmills,  equipment,  and  necessary  improvement  of 
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streams,  i^nd  all  other  neceamry  expe&ses,  ioclucling  those 
for  the  protectioBj  preservation,  ana  harvest  of  the  forest 
upon  such  reservation." 

You  doubt  your  authority  to  make  the  payment  without 
direct  settlement  because  of  the  provisions  of  Department 
Circular  No.  54,  of  August  14,  1907  (14  Comp.  Dec.,  906). 
This  circular  relates  to  sales  by  one  department,  bureau,  or 
office  to  another,  and  provides  that : 

"  Hereafter  vouchers  for  services  rendered  or  supplies  fur- 
nished by  one  department,  bureau,  or  office  to  another  de- 
partment, bureau,  or  office  must  be  sent  directly  to  the  proper 
accounting  officers  of  the  Treasury  Department  for  settle- 
ment," 

The  lumber  sold  was  the  property  of  the  Indians  and  the 
money  received  from  such  sale  is  trust  moneys  and  not  public 
moneys.    {United  States  v.  Brindle^  110  U.  S.,  688,  693.) 

The  sale  of  this  lumber  by  the  Secretary  of  the  Interior 
to  the  War  Department  does  not  constitute  a  transfer  by  one 
department,  bureau,  or  office  to  another.  If  the  sale  has 
been  properly  made  under  the  provisions  of  the  act  of  March 
28,  1908,  supra,  it  constitutes  nothing  more  than  a  sale  of  a 
part  of  the  timber  belonging  to  the  Indians  to  the  (Govern- 
ment. The  Government  should  pay  for  such  timber  in  the 
same  way  that  a  private  party  would  be  required  to  pay  for 
it  and  in  the  same  way  that  it  would  pay  if  it  were  making 
a  purchase  from  a  private  party.  You  are  therefore  advised 
that  you  would  be  authorized  to  pay  the  person  designated 
and  authorized  by  the  Secretary  of  the  Interior  to  receive 
payment  for  lumber  sold  from  said  Indian  reservation,  not- 
withstanding anything  contained  in  Department  Circular 
No.  54,  supra. 

Whether  or  not  the  sale  of  said  timber  has  been  made  in 
accordance  with  the  provisions  of  the  act  of  March  28, 1908. 
supra,  to  the  "  highest  and  best  bidder  for  cash,  after  due 
advertisement  inviting  proposals  and  bids,  under  such  rules 
and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe," or  whether  the  purchase  has  been  made  by  your  de- 
partment under  an  emergency  justifying  you  to  become  a 
competitive  bidder  for  such  timber,  are  questions  that  are 
not  raised  or  decided^ 
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All  that  is  decided  is  that  if  the  sale  has  been  properly 
made  and  the  purchase  by  yon  was  authorized  you  would 
be  authorized  to  pay  for  the  lumber  at  the  time  of  delivery 
and  that  Department  Circular  No.  54  of  1907  does  not  apply. 


PATXSVT  07  CLAHC  OF  DECEASED  ALIEN  EMPLOYEE  BY  ISTH- 
MIAV  CAHAI  COmtlSSION. 

Paytnent  of  an  amount  due  by  tlie  Isthmian  Oanal  CknumissiOB  to  a 
deceased  alien  employee  who  at  the  time  of  his  death  was  a  citi- 
zen of  a  foreign  country  may  be  made  through  the  I>epartment 
of  State  when  there  is  no  consular  representative  of  the  foreign 
country  on  the  Canal  Zone. 

Any  practice  adopted  by  a  disbursltig  officer  of  the  United  States  of 
making  official  che<^s  payable  to  a  person  known  to  have  been 
long  since  dead,  and  describing  such  i)er8on  as  **  deceased,"  is  not 
a  practice  within  the  interest  of  good  accounting,  and  the  Validity 
of  such  checks  as  proper  negotiable  instruments  is  open  to  ques- 
tion. 

A  disbursing  officer's  check  payable  to  "  the  estate "  of  a  certain  de- 
ceased claimant  or  to  the  administrator  of  a  deceased  person 
named  therein  is  valid  and  coUeotible. 

ConiptroUef  Tracew«U  to  the  Secretary  oi  State,  June  14, 1910. 

I  am  in  receipt  of  your  letter  of  the  8d  instant,  incloding  a 
letter  from  the  disbursing  officer  of  the  Isthmian  Canal  Com- 
mission, addressed  to  you  under  date  of  the  9th  ultimo,  rela- 
tive to  the  proper  disposition  of  his  official  check  drawn  in 
favor  of  "^n7  Sino^  deceased^^^  for  $33.70. 

In  reference  to  this  matter  the  Comptroller,  on  April  15^ 
1910,  in  a  communication  addressed  to  you,  said : 

"  It  is  noticed  that  the  check  is  dated  March  12,  1910,  and 
is  drawn  payable  '  to  the  order  of  Aril  Sino,  deceased,'  which 
payee  at  the  time  the  check  was  drawn  had  been  dead  more 
than  four  months. 

"  It  further  appears  that  the  check  in  question  is  still  in 
the  hands  of  the  disbursing  officer,  and  under  the  circum- 
stances I  am  of  opinion  that  the  proper  course  to  be  pursued, 
in  the  interest  of  good  accounting,  is  for  the  disbursing 
officer  to  cancel  this  check,  and  if  he  can  ascertain  who  are 
the  heirs  of  the  deceased  and  if  there  is  no  indebtedness  of 
the  estate  of  the  deceased,  to  draw  the  check  in  favor  of  said 
heirs,  provided,  of  course,  the  claim  is  a  legal  and  valid  one 
and  payable  by  the  Government." 
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The  letter  of  the  disbursing  officer  contains  no  information 
not  known  to  the  Comptroller  on  April  15,  1910,  and  not 
considered  by  him,  except  the  statement  now  made  by  the 
disbursing  officer  to  the  effect  that — 

"  *  *  *  upon  determination  to  the  best  of  our  knowledge 
and  belief  the  mother  of  the  deceased;  as  shown  by  letter  of 
the  examiner  of  accounts  inclosing  translation  of  another 
letter  received  from  Bulgaria,  is  the  person  to  whom  the 
money  due  Aril  Sino  (Simo)  should  be  paid." 

If  the  mother  of  this  deceased  alien  employee  is  entitled  to 
this  sum  due  her  son  at  the  time  of  his  death,  free  from  any 
legal  claims  against  or  debts  of  the  decedent's  estate,  as 
alleged,  I  am  of  opinion  that  payment  may  be  made  to  her 
upon  the  cancellation  of  the  check  already  drawn  payable  to 
the  deceased  person  named  and  upon  the  issuing  of  a  new 
check  payable  to  the  mother  of  the  deceased,  properly  nam- 
ing these  parties,  as,  for  instance,  "  Mary  Sino,  mother  and 
sole  heir  of  Aril  Sino,  deceased,"  which  check,  when  properly 
drawn,  may  be  forwarded  to  the  Secretary  of  State  for  de- 
livery through  diplomatic  or  consular  channels  to  the  proper 
payee,  there  being  no  Bulgarian  consul  on  the  Isthmus. 

It  is  evident  that  nothing  said  herein,  or  in  my  communica- 
tion of  April  15, 1910,  modifies  in  any  way  my  decision  in  12 
Comp.  Dec,  439,  and  13  id.,  339,  the  former  of  these  de- 
cisions stating  the  general  rule  governing  small  payments 
due  deceased  creditors  of  the  Government,  where  no  adminis- 
tration is  had,  and  the  latter  decision  having  to  do  with  pay- 
ments of  small  amounts  due  the  estates  of  deceased  citizens 
of  the  United  States  who  die  in  the  service  of  the  Isthmian 
Canal  Commission  in  the  Canal  Zone,  which  latter  payments 
are  made,  under  special  laws,  to  the  public  administrator  of 
the  Canal  Zone. 

It  may  be  stated  that,  as  a  general  rule,  any  practice 
adopted  by  a  disbursing  officer  of  the  United  States  of  mak- 
ing official  checks  payable  to  persons  known  to  have  been 
long  since  dead  and  describing  such  persons  as  "  deceased  ""  is 
not  sanctioned,  not  being  in  the  interests  of  good  accounting, 
the  validity  of  such  checks  ^s  proper  negotiable  instruments 
being  open  to  question.  {United  States  v.  First  National 
Bank  of  Coffeyville,  82  Fed.  Rep.,  410.)  However,  a  nego- 
tiable instrument  payable  to  "  the  estate  "  of  a  certain  de- 
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ceased  person  named,  or  ^o  "  the  administrator  of  the  estate  " 
of  a  deceased  person  named  therein,  is  valid  and  collectible 
by  the  legal  holder.  {Stem  v.  Eichherg^  83  111.  App.,  442; 
Hendricks  v.  Thornton^  45  Ala.,  299,  309;  Blackman  v.  Leh- 
man^ 63  id.,  553 ;  Peltier  y.  Bahillon^  45  Mich.,  384 ;  Shaw  v. 
Smith,  150  Mass.,  166.) 


PBOPOSEB    USE    OP    THE    PTIKD    "  BEPLACING    OKDHAHCE    AHD 
OKDHANCE  STOKES." 

A  proposed  plan  of  using  the  funds  *'  Replacing  ordnance  and  ordnance 
stores  "  as  a  general  account  of  advances  or  as  a  clearing  account 
is  unauthorized  under  the  act  of  April  23,  1904  (33  Stat.,  276). 

Comptroller  TraceweU  to  the  Secretary  of  War,  June  14,  1910. 

By  your  authority  I  have  received  a  request  for  my  deci- 
sion of  a  question  presented  in  the  letter  of  the  Chief  of 
Ordnance  of  May  28,  1910,  as  follows: 

"  1.  I  have  the  honor  to  submit  for  your  consideration  a 
proposed  method  by  which,  when  material  previously  pur- 
chased and  held  in  store  is  issued  from  the  storehouse  for 
use  in  manufacture,  its  value  can  be  charged  to  the  appro- 
priations properly  applicable  to  the  procurement  of  the  arti- 
cles manufactured,  and  the  amounts  so  charged  can  be  ex- 
pended to  replace  in  store  in  the  most  economical  and  ad- 
vantageous manner  the  material  used. 

"2.  In  order  not  to  delay  unduly  the  commencement  of 
work  upon  the  many  small  manufacturing  orders  which  this 
department  has  to  place  at  the  various  manufacturing  and 
repairing  arsenals  it  is  necessary  to  maintain  on  hand  a  sup- 
ply of  the  different  materials  commonly  used.  Upon  receipt 
of  an  order  the  material  needed  can  at  once  be  drawn  from 
this  reserve  supply  and  work  commenced,  instead  of  having 
to  await  the  purchases  and  delivery  of  the  precise  amount 
called  for  by  the  order.  The  cost  df  the  material  so  drawn 
is,  of  course,  a  proper  charge  against  the  appropriation  under 
which  the  work  is  directed,  the  same  as  though  the  particular 
material  had  been  specially  purchased  for  tnis  work  from  a 
contractor.  In  order  actually  to  deplete  the  appropriation  so 
charged  and  to  restore  the  reserve  supply  of  material  to  its 
original  amount,  the  sum  charged  must  be  expended  in  the 
purchase  of  an  equivalent  amount  of  material,  and  the  latter 
turned  into  the  reserve  supply. 

"3.  The  method  by  which  this  result  has  hitherto  been 
accomplished  is  as  follows :  Under  the  head  of  each  item  of 
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material,  account  has  been  kept  of  the  value  of  each  separate 
issue  of  that  item  and  of  the  appropriation  to  which  each 
issue  was  charged. 

"  4.  When  the  total  of  the  issues  under  one  item  reaches  an 
amount  ordinarily  dealt  in  by  the  trade,  a  purchase  is  made. 
and  upon  the  purcliase  voucher  are  entered  all  the  appropria- 
tions against  which  the  issues  have  been  charged,  ana  the 
amount  expended  on  the  voucher  under  each  appropriation. 

"  5.  There  are  many  orders  which  require  small  amounts 
of  material  of  a  value  ranging  from  two  or  three  cents  up. 
In  such  cases  it  is  evident  that  many  charges  must  be  maae 
and  considerable  time  may  elapse  biefore  the  total  issues  of 
an  item  of  this  sort  will  reach  an  amount  which  justifies  a 
purchase  for  replacement.  During  all  this  time  the  funds 
must  be  kept  on  hand  by  the  disbursing  officer  and  the 
separate  accounts  can  not  be  closed.  Also  the  work  of  prepar- 
ing and  auditing  the  purchase  vouchers  in  such  cases  is 
greatly  increased.  Instances  of  purchase  vouchers  showing 
ten  or  twelve  different  appropriations  are  frequent,  and  re- 
cently one  was  noticed  in  this  office  on  which  twenty  different 
appropriations  were  noted,  the  total  amount  of  the  voucher 
being  only  a  few  cents  over  $66. 

^'  6.  It  is  desired  to  change  this  cumbersome  method  and 
to  achieve  the  same  result  in  a  more  businesslike  and  direct 
manner,  eliminating  much  of  the  detailed  recording  now 
required.  The  plan  by  which  it  is  proposed  to  effect  this 
object  is  as  follows: 

"Account  will  be  kept  at  each  arsenal  of  the  value  of  all 
material  issued  for  use  in  manufacture  under  each  appropria- 
tion. At  the  end  of  a  fixed  period,  as  for  instance  each 
quarter^  the  disbursing  officer  will  deposit  with  a  depositary 
to  the  credit  of  the  Treasurer  of  the  United  States,  the  total 
amount  of  the  value  of  the  material  issued  during  that  period 
as  unexpended  balances  of  the  several  appropriations  named, 
indicating  the  amount  under  each  appropriation.  He  will 
immediately  report  his  action  to  this  office,  giving  the  name 
of  the  depositary,  the  number  of  the  certificate  of  deposit, 
and  the  amounts  deposited.  It  will  be  seen  that  by  such 
action  the  disbursing  officer  has  relieved  his  accounts  of  the 
funds  in  question,  but  that  no  expenditure  from  the  appro- 
priations for  material  has  yet  been  made.  Upon  receipt  of 
these  reports  in  this  office  they  will  be  combined  and  a  letter 
addressed  to  the  Auditor  for  the  War  Department  stating 
that  material  has  been  used  for  manufacturing  purposes  to 
the  total  value  given  under  each  appropriation  named,  and 
that  the  several  amounts  stated  have  been  deposited  to  the 
credit  of  the  Treasurer  of  the  United  States  on  the  certificates 
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of  deposit  enumerated.  The  letter  will  request,  therefiwe,  that 
the  appropriations  named  be  charged  <mi  the  books  of  the 
Treasury,  each  with  the  amount  deposited,  and  that  the  fund 
'  Replacing  ordnance  and  ordnance  stores '  be  credited  with 
the  grand  total  of  the  charges,  as  moneys  arising  from  the 
disposition  of  serviceable  ordnance  stores  authorized  by  law. 
Immediately  upon  receipt  of  notification  that  the  transfer 
has  been  made  this  oiSce  will  allot  to  each  arsenal  under 
'Replacing  ordnance  and  ordnance  stores'  the  total  pre- 
viously deposited  by  that  arsenal,  by  which  process  the 
ffrowth  or  actual  increase  of  this  fund  is  jjrevented.  The 
funds  covered  by  these  allotments  will  be  included  in  the 
regular  monthly  requisitions  and  when  received  by  the 
arsenals  will  be  expended  to  purchase  and  replace  in  store 
material  previously  used. 

"  7.  By  this  process  the  funds  used  for  the  purchase  of  re- 
placing material  will  be  under  one  appropriation  heading, 
thus  simplifying  greatly  the  preparation  nnd  auditing  of 
the  vouchers,  and  the  necessity  or  carrying  a  multitude  of 
separate  and  small  accounts  is  obviated. 

"  8.  The  simplification  of  the  records  ahd  the  saving  of 
labor  which  this  plan  will  achieve  can  not  be  ftiUy  shown 
without  goin^  into  excessive  detail,  but  it  can  be  stated  that 
it  will  result  in  a  very  considerable  improvement  over  exist- 
ing conditions. 

"  9.  Your  consideration  and  approval  of  the  plan  are  re- 
quested." 

In  paragraph  6  of  the  letter  of  the  Chief  of  Ordnance, 
^upruj  it  is  said  that — 

"At  the  end  of  a  fixed  period,  as  for  instance  each  quarter, 
the  disbursiujg  officer  will. deposit  with  a  depositary  to  the 
credit  of  the  Treasurer  of  the  United  States  the  totaf  amount 
of  the  value  of  the  material  issued  during  that  period  as 
unexpended  balances  of  the  several  appropriations  named, 
indicating  the  amount  under  each  appropriation." 

If  it  is  not  intended  to  make  purchases  out  of  the  funds 
advanced  from  the  Treasury  on  requisition  to  the  disbursing 
officers  of  the  Ordnance  Department  under  the  various  ord- 
nance appropriations,  but  to  hold  the  funds  until  the  end 
of  the  quarter  and  then  deposit  an  amount  as  an  unexpended 
balance  equal  to  the  value  of  the  material  issued  during  the 
period,  then  the  necessity  of  drawing  such  funds  on  requi- 
sition does  not  appear,  as  any  such  adjustment  if  authorized 
could  be  made  by  transfer  and  counterwarrant,  and  in  the 
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meantime  the  available  working  balance  of  cash  in  the 
Treasury  would  not  be  reduced. 

The  controlling  question,  however,  in  the  proposed  plan 
is  as  to  whether  the  proposed  use  of  the  fund  ^Replacing 
ordnance  and  ordnance  stores  "  is  authorized. 

The  act  of  April  23,  1904  (33  Stat.,  276)  provides  that— 

"  Hereafter  all  moneys  arising  from  disposition  authorized 
by  law  and  regulation  of  serviceable  ordnance  and  ordnance 
stores  shall  constitute  one  fund  on  the  books  of  the  Treasury 
Department,  which  shall  be  available  to  replace  ordnance 
and  ordnance  stores  throughout  the  fiscal  year  in  which  the 
disposition  was  effected  or  throughout  the  following  year.'- 

From  the  statement  of  the  Chief  of  Ordnance  it  appears 
that  it  is  proposed  to  use  the  fund  '^Replacing  ordnance  and 
ordnance  stores  "  as  a  sort  of  general  account  of  advances 
or  as  a  clearing  account  for  the  Ordnance  Department. 

The  fund  was  created  by  the  act,  supra^  for  the  purpose  of 
simplifying  the  replacing  of  serviceable  ordnance  and  ord- 
nance stores  which  had  been  disposed  of  according  to  law 
and  regulations.  In  his  letter  submitting  the  proposed  plan 
for  the  Book  of  Estimates  for  1905  (p.  164),  the  Chief  of 
Ordnance  reviewed  the  various  sales  and  dispositions  made 
of  serviceable  ordnance  and  ordnance  stores  from  which 
money  would  arise  which  should  constitute  this  fund.  These 
included  sales  to  States,  issue  to  States  for  the  use  of  the 
state  militia,  sales  to  the  Philippine  government,  sales  to 
officers  of  the  Army,  transfer  to  another  department  of  the 
Government.  Subsequent  legislation  authorizes  sale  to  civil- 
ian employees  of  the  Army,  to  the  American  National  Red 
Cross,  and  to  officers  of  the  Navy  and  Marine  Corps  for  their 
use  in  the  public  service.    (See  35  Stat.,  750,  751.) 

The  disposition  of  serviceable  ordnance  and  ordnance 
stores  contemplated  in  the  act  of  April  23,  1904,  supra^  does 
not  inchide  the  issue  of  stores  to  or  the  use  of  the  stores  by 
the  various  arsenals  for  use  in  the  operation  of  said  arsenals. 
Such  use  of  serviceable  ordnance  and  ordnance  stores  is  the 
ultimate  use  for  which  they  are  purchases  either  out  of  the 
annual  appropriations  made  by  Congress  or  out  of  the  fund 
"  Replacing  ordnance  and  ordnance  stores,"  supra^  and  when 
so  used  there  can  be  no  repayment  to  the  fund  "  Replacing 
ordnance  and  ordnance  stores." 
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The  detail  of  handling  the  property  account  of  the  gen- 
eral stores  of  the  Ordnance  Department  is  a  matter  of  ad- 
ministration over  which  the  accounting  officers  have  no  juris- 
diction unless  the  operation  will  involve  the  unauthorized 
use  of  some  appropriation. 

I  am  of  opinion  that  the  proposed  use  of  the  fund  ''  Re- 
placing ordnance  and  ordnance  stores  "  was  not  contemplated 
nor  authorized  by  the  act  of  April  23,  1904,  8upra^  and  you 
are  advised  that  the  said  fund  can  not  be  so  used. 


DEPOSITS  HADE  BY  SOLDIEK  IN  ABMY  AEE   NOT   STTBJECT  TO 
OENEKAI  COURT-ICARTIAL  SENTENCE. 

There  Is  no  provision  of  law  or  regulation  under  which  a  forfeiture 
imposed  by  court-martial  can  operate  against  a  soldier's  deposits. 
Section  1305,  Revised  Statutes,  as  amended  by  the  act  of  June 
12, 1906  (34  Stat.,  246),  would  seem  to  forbid  such  forfeiture  from 
operating  against  a  soIdier*s  deix>sits,  either  directly  or  indirectly. 
The  forfeiture  imposed  by  summary  court-martial  upon  pro- 
mulgation of  a  sentence  becomes  a  debt  due  to  the  United  States, 
but  it  is  enforceable  against  pay  only. 

Assistant  ComptroUer  Iffitchell  to  W.  Yinson,  Deputy  Paymaster-Gen- 
eral, TT.  S.  Army,  June  15,  1910. 

This  office  has  received  your  communication  of  April  26, 
1910,  forwarded  through  the  office  of  the  Paymaster-General. 
U.  S.  Army,  as  follows : 

"  Respectfully  forwarded  to  the  Paymaster-General  of  the 
Army,  inclosing  the  discharge  certificate,  final  statements, 
and  deposit  receipts  for  $15,  m  case  of  Charles  H.  Schaum- 
bach,  late  private  Battery  A,  Fifth  Field  Artillery,  and  re- 
questing that  the  papers  be  submitted  to  the  Comptroller  of 
the  Treasury  for  his  decision  as  to  whether  Schaumbach  is 
not  entitled  to  be  paid  the  deposits  and  interest  shown  to  be 
due  him. 

"This  request  is  made  in  view  of  the  recent  advice  from 
the  Paymaster-General's  office  that  the  Comptroller  had 
decided,  under  date  of  March  2,  1910,  that  deposits  are  not 
exempt  from  liability  for  indebtedness  due  the  United 
States. 
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^^  These  final  statements  show  that  the  soldier  was  dis- 
honorably discharged  February  3, 1910,  with  forfeiture  of  all 
pay  and  allowances,  that  his  credit  for  pay  at  date  of  dis- 
charge is  $82.60;  while  his  indebtedness  for — 

Clothing,    etc $26. 91 

Summary   court   fines 74.00 

Due  battery  laaadty ^-^ ;. 10.40 

Due  ix)st  exchange 2.00 

Total ^^ 118, 31 

or  $30.71  in  excess  of  the  pay  due;  and  the  points  at  issue 
are,  does  the  sentence  of  forfeiture  of  all  pay  apply  to  any 
part  of  the  sum  of  $82.60,  as  the  prior  indebtedness  exceeds 
that  amount,  and  can  the  deposits  and  interest  be  legally 
applied  to  the  payment  of  any  item  of  the  indebtedness  of 
$113.31? 

"  Section  1305  of  the  Revised  Statutes,  as  amended  by  the 
act  of  June  12,  1906  (34  Stat.,  246),  provides  that  deposits 
shall  not  be  subject  to  forfeiture  by  sentence  of  court-martial 
and  shall  be  exempt  for  liability  lor  the  soldier's  debts;  and 
paragraph  1390  of  the  Army  Regulations  provides  that  court- 
martial  fines  are  to  be  collected  from  soldier's  pay  after  in- 
debtedness for  clothing  and  other  supplies  has  been  satisfied. 

"  While  there  may  be  a  question  whether  the  amount  of 
$20.91  direct  indebtedness  to  the  United  States  is  a  proper 
charge  against  deposits  and  interest  if  there  were  no  pay 
due,  it  is  believed  that  under  the  regulation  quoted  said 
amount  should  be  paid  from  the  pay  due  in  this  case  at  date 
of  discharge,  and  that  under  the  law  no  part  of  the  balance 
of  the  inoebtedness  is  properly  chargeable  against  the  de- 
posits and  interest." 

Section  4818  of  the  Revised  Statutes  provides: 

"  For  the  support  of  the  Soldiers'  Home  the  following 
funds  are  set  apart,  and  are  hereby  appropriated :  All  stop- 
pages or  fines  adjudged  against  soldiers  oy  sentence  of  courts- 
martial,  over  and  above  any  amount  that  may  be  due  for 
the  reimbursement  of  Government  or  of  individuals;  *  *   *.'' 

Paragraph  1390,  Army  Regulations,  1908,  as  amended  by 
General  Orders  No.  153,  War  Department,  September  23, 
1908,  reads: 

"Authorized  stoppages  will  be  entered  on  the  pay  rolls  and 
deducted  at  times  of  payment  in  the  f (blowing  order: 

"  1.  Reimbursements  to  the  United  States. 

"  2.  Reimbursements  to  individuals,  as  the  paymast^,  for 
instance. 

"  3.  Forfeitures  for  desertion  and  fines. 
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^^4.  Amounts  due  post  exchange  and  laundrymen  at  re- 
cruit depots. 

"Articles  of  camp  and  garrison  equipage  must  be  charged 
on  the  pay  rolls  as  such,  and  other  articles  of  quartermaster 
stores  or  property  must  be  enumerated  and  the  price  stated 
in  the  column  of  '  Remarks,'  in  order  that  the  proper  appro- 
priation may  be  credited  therewith."    . 

Paragraph  1393,  Army  Regulations,  1908,  reads  in  part  as 
follows : 

"Every  deserter  forfeits  all  pay  and  allowances  due  at  the 
date  of  desertion.  Stoppages  and  forfeitures  then  due  will 
be  deducted  from  his  arrears  of  pay,  and,  if  not  so  satisfied, 
from  pay  due  after  apprehension." 

Paragraph  1394  of  the  regulations  reads  in  part  as  follows  : 

"  No  settlement  of  the  pay  account  of  any  enlisted  man  will 
be  made  on  the  rolls  until  suflicient  pay  shall  have  accrued 
to  satisfy  all  dues  to  the  United  States  and  pay  a  balance  to 
the  soldier.  The  required  data  will  include  date  of  last  pay- 
ment, desertion,  and  apprehension,  credits  at  date  of  deser- 
tion on  account  of  clothing,  subsistence,  ordnance,  etc." 

The  uniform  practice  for  a  long  period  of  years  in  the 
case  of  forfeitures  by  general  court-martial  sentences  of  all 
pay  due  a  soldier  has  been  that  the  amount  of  pay  forfeited 
is  what  remains  due  the  soldier  after  any  proper  indebted- 
ness by  him  to  the  United  States  or  their  instrumentalities 
has  been  satisfied.  For  example,  if  the  pay  due  a  soldier  at 
the  date  of  promulgation  of  sentence  of  a  court-martial  is 
$100,  and  he  is  indebted  as  indicated  on  any  account  $75,  the 
amount  of  pay  forfeited  is  the  difference,  ox  $25,  The  same 
rule  applies  here  as  in  the  case  of  deserters. 

The  act  of  June  18,  1898  (30  Stat.,  483),  provides  that  a 
summary  court-martial  shall  have  power,  when  satisfied  of 
the  guilt  of  the  accused,  to  adjudge  a  punishment  not  ex- 
ceeding confinement  at  hard  labor  for  one  month  and  for- 
feiture of  one  month's  pay.  The  forfeiture  sentence  of  a  sum- 
mary court-martial  runs  against  the  pay  of  a  soldier,  and 
continues  to  run  until  a  sufficient  amount  of  pay  has  accrued 
to  satisfy  it.  (9  Comp.  Dec,  74,  76.)  The  forfeiture  does 
not  run  against  allowances.  If  there  are  stoppages  or  in- 
debtedness which  take  precedence  of  the  court-martial  for- 
feiture, the  execution  of  the  latter  remains  in  abeyance  until 
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such  time  as  some  pay  has  accrued  against  which  it  may 
run.  (14  Comp.  Dec,  490,  494.)  While  the  forfeiture  im- 
posed by  a  summary  court-martial  upon  promulgation  of  the 
sentence  becomes  in  a  sense  a  debt  due  to  the  United  States,  it 
is  enforceable  against  pay  only.  I  know  of  no  provision  of 
law  or  regulation  under  which  a  forfeiture  imposed  by  court- 
martial  can  operate  against  deposits.  In  fact,  the  provisions 
of  section  1305  of  the  Revised  Statutes  as  amended  would 
seem  to  forbid  such  forfeiture  from  operating  against  depos- 
its, either  directly  or  indirectly. 

In  the  present  case  whatever  indebtedness  is  properly 
collectible  by  the  United  States  is  enforceable  against  the 
pay  due  soldier  at  the  date  of  his  discharge  and  takes  pre- 
cedence over  the  court-martial  forfeiture.    There  can  be  no 
question  but  that  the  amount  due  for  clothing  and  to  the 
post  exchange  are  proper  stoppages  by  the  United  States 
against  the  pay  due  soldier,  and  so  also  is  the  amount  due 
the  battery  laundry,  if  such  institution  is  in  the  same  cate- 
gory as  a  post  laundry  and  comes  within  the  scope  of  the 
operations  of  paragraph  348,  Army  Regulations,  1908.    As 
to  this  latter  I  am  not  informed  and  express  no  opinion,  it 
being  suflScient  to  say  that  if  this  latter  is  not  an  indebted- 
ness enforceable  by  the  United  States  against  the  soldier's 
pay,  it  is  not  one  enforceable  against  his  deposits.     If  the 
indebtedness  to  the  battery  laundry  is  properly  collectible 
by  the  United  States,  there  is  in  this  case  only  the  difference 
l)etween  $82.60  and  $39.31,  or  $43.29,  against  which  the 
summary  court-martial  forfeitures  of  $74  can  operate.    When 
that  is  exhausted  there  remains  nothing  upon  which  the 
sentence  can  operate.    It  makes  no  difference  so  far  as  this 
decision  is  concerned  whether  the  amount  due  the  batteiy 
laundry  is  properly  collectible  by  the  United  States  or  not, 
because  if  it  is  not  an  indebtedness  properly  collectible  from 
the  soldier's  pay  it  is  not  one  which  can  be  enforced  against 
his  deposits. 

Upon  the  facts  stated  by  you  I  am  of  opinion  that  the 
payment  to  the  soldier  of  the  amount  of  the  deposits  and 
interest  is  authorized. 
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BSSVLIBTKEHT  PAY  OF  EHLISTEB  KAN  OF  NAVY  WHOSE 
REEHLI8TXEHT  DOES  NOT  FOLLOW  NEXT  AFTER  THE  SERVICE 
THAT  WAS  TEEXINATED  BY  REASON  OF  EXPIRATION  OF 
ENUSTKENT. 

Where  an  enlisted  man  of  the  Navy  is  discharged  before  the  expira- 
tion of  his  enlistment,  reenlists  and  such  reenlistment  does  not 
follow  next  after  the  service  that  was  terminated  by  reason  of 
expiration  of  enlistment,  he  is  not  entitled  to  the  increase  of  $5 
per  month  during  the  second  period  of  service  and  the  further 
sum  of  $3  per  month  during  each  and  every  subsequent  period  of 
enlistment,  as  provided  for  in  executive  order  November  27,  1006, 
General  Order  No.  34. 

Beotslon  by  Assistant  Comptroller  Iffltohell,  June  16,  1910. 

The  Auditor  for  the  Navy  Department  reports,  for  ap- 
proval, disapproval,  or  modification,  his  decision,  dated  June 
7,  1910,  as  follows: 

"  Thomas  Laurenson,  seaman,  U.  S.  Navy,  has  presented 
to  this  oflSce  a  claim  for  additional  pay  under  executive  order 
of  November  27,  1906  (G.  O.  No.  34,  November  28,  1906), 
from  October  27,  1909,  to  January  4,  1910. 
"  The  following  is  a  statement  of  his  naval  services : 
"Enlisted  January  20,  1888;  discharged  January  14,  1891. 
Enlisted  May  31,  1898;  discharged  February  17,  1899.  En- 
listed October  27,  1909. 

"  General  Order  No.  34,  supra^  provides  as  follows: 

" '  To  provide  adequate  compensation  for  trained  men  the 

Say  now  prescribed  by  executive  order  for  each  rating  in  the 
lavy  is  hereby  increased  five  dollars  per  month  during  the 
second  period  of  service  and  a  further  sum  of  three  dollars 
per  month  durim  each  and  every  subsequent  period  of  serv- 
ice: Provided^  That  only  enlisted  men  who  are  citizens  of 
the  United  States  and  whose  second  and  subsequent  period 
of  service  each  follow  next  after  the  service  in  the  Navy 
that  was  terminated  by  reason  of  expiration  of  enlistment 
shall  receive  the  benefits  of  the  increased  pay  named  herein : 
Provided  further^  That  in  the  case  of  men  who  are  or  were 
finally  discharged  from  the  Navy  by  reason  of  expiration  of 
enlistment  the  first  enlistment  on  or  after  the  date  of  this 
order  shall  be  considered  the  second  period  of  service  which 
shall  carry  with  it  the  increased  pay  provided  by  this  order, 
except  that  men  discharged  on  recommendations  of  hoards 
of^  medical  survey  sha%  if  they  reenter  the  service^  he 
given  credit  for  any  previous  periods  of  service  in  tfie  Nary 
which  were  terminated  hy  reason  of  expiration  of  enlisi- 
m£nt.     ♦     ♦     ♦ ' 
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"The  chief  of  the  Bureau  of  Navigation,  Navy  Depart- 
ment, under  date  of  February  25, 1910,  states: 

"  ^  It  is  further  stated  that  th^  enlistment  of  Laurenaon  did 
not  follow  after  an  enlistment  that  was  terminated  by  reason 
of  expiration  of  enlistment,  and  he  is  not,  therefore,  entitled 
to  the  $5  described  by  General  Order  No.  34,  should  he  have 
become  a  citizen  since  enlistment.  Laurenson  last  enlisted 
for  the  war  with  the  Kingdom  of  Spain,  and  was  discharged 
on  account  of  services  no  longer  reauired.' 

"  He  submits  satisfactory  proof  or  his  citizenship.  Section 
1418,  Revised  Statutes,  provides: 

" '  •  •  •  other  persons  may  be  enlisted  to  serve  for  a 
period  not  exceeding  five  years,  unless  sooner  discharged  by 
direction  of  the  President.' 

"Section  1426,  Revised  Statutes,  provides: 

" '  Honorable  discharges  may  be  granted  to  seamen,  ordi- 
nary seamen,  landsmen,  firemen,  coal  heavers,  and  boys  who 
have  enlisted  for  three  years.' 

"  By  joint  resolution  of  June  11,  1896  (29  Stat,  476),  the 
benefits  granted  by  this  section  were  extended  to  all  enlisted 
persons  of  the  Navy. 

"  Claimant's  enlistment  of  May  31,  1898,  was  in  the  teni- 
porary  force  of  the  Navy  for  services  in  the  war  with  the 
Kingdom  of  Spain. 

"  Section  1573,  Revised  Statutes,  provides  as  follows : 

" '  If  any  seaman  *  *  *  being  honorablv  dischars^ed 
shall  reenlist  for  three  years  within  three  montns  thereafter 
*  *  *  he  shall  be  entitled  to  pay  during  said  three  months 
equal  to  that  to  which  he  would  have  been  entitled  if  he  had 
been  employed  in  actual  service.' 

"Section  16  of  the  act  of  March  3,  1899  (30  Stat,,  1008), 
provides  that: 

"  '  Hereafter  the  term  of  enlistment  of  all  enlisted  persons 
in  the  Navy  shall  be  four  years.' 

"Prior  to  this  enactment  the  enlistment  of  men  in  the 
Navy  under  section  1418  was  for  a  period  not  to  exceed  fve 
yearSy  but  the  enlistment  period  had  oeen  for  three  years,  and 
under  section  1426  honorable  discharges  were  granted  to 
men  enlisting  for  three  years  and  upon  reenlistment  for  three 
years  within  three  months  they  became  entitled  to  the 
gratuity  provided  by  said  section  1573. 

"  Under  the  second  proviso  of  General  Order  No.  34 — 
" '  that  in  the  cases  of  men  who  are  or  were  finally  discharjged 
from  the  Navy  by  reason  of  expiration  of  enlistment,  the  first 
enlistment  on  or  after  the  date  of  this  order  shall  be  con- 
sidered  the  second  period  of  service  which  shall  carry  with  it 
the  increased  pay  provided  by  this  order,  except  that  men 
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discharged  on  recommendations  of  boards  of  medical  survey 
shall,  if  thejr  reenter  the  service,  be  given  credit  for  any 
previous  periods  of  service  in  the  Navy  which  were  ter- 
minated by  reason  of  expiration  of  enlistment ' — 
"  those  enlisted  men  who  are  discharged  on  recommendations 
of  boards  of  medical  survey  are  entitled  to  have  any  pre- 
vious period  of  service  which  was  terminated  by  reason  of  ex- 
piration of  enlistment  regarded  as  first  enlistment  within  the 
meaning  of  this  order,  and  on  reenlistment  after  November 
28,  1906,  date  of  General  Order  No.  34,  having  been  dis- 
charged by  medical  survey,  are  to  be  regarded  as  in  second 
enlistment  and  entitled  to  the  benefits  of  said  General  Order 
No.  34,  but  no  such  exception  is  made  in  cases  similar  to  that 
of  claimant,  namely,  discharged  on  account  of  services  being 
no  longer  required,  and  in  the  absence  of  any  such  excep- 
tion the  first  proviso  of  said  order,  viz : 

" '  Provided^  That  only  enlisted  men  *  *  ♦  whose  sec- 
ond and  subsequent  periods  of  service  each  follow  next  after 
service  in  the  Navy  that  was  terminated  by  reason  of  ex- 
piration of  enlistment  shall  receive  the  benefits  of  the  in- 
creased pay  named  herein'  must  govern. 

"  I  am  of  opinion,  therefore,  and  so  decide,  that  claimant 
is  not  entitlea  to  $6  pet  month  provided  by  said  General 
Order  No.  34,  during  second  period  of  service  on  his  enlist- 
ment October  27,  1909." 

Thomas  Laurenson's  enlistment  record  and  shipping  arti- 
cles show  that  he  enlisted  on  May  31,  1898,  for  the  term  of 
"  one  year."  He  was  discharged  February  17,  1899,  before 
the  expiration  of  the  year,  on  account  of  his  services  being  no 
longer  required.  His  enlistment  of  October  27,  1909,  there- 
fore did  not  "  follow  next  after  the  service  in  the  Navy  that 
was  terminated  by  reason  of  expiration  of  enlistment,"  as  it 
should  have  done  to  entitle  him  to  the  $5  per  month  provided 
by  General  Order  No.  34,  of  November  28,  1906. 

The  Auditor  is  correct  in  holding  that  credit  can  be  given 
"  for  any  previous  periods  of  service  in  the  Navy  which  were 
terminated  by  reason  of  expiration  of  enlistment"  only  when 
the  discharge  from  last  service  was  on  recommendation  of  a 
board  of  medical  survey.  Such  was  not  the  discharge  in  this 
case. 

The  Auditor's  decision  is  approved. 

52888'— VOL  16—10 52 
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FAYXEHT  FOB  SHO&E  DUTY  TO  OOYERHOB  OF  OUAX,  WHO,  UPOH 
HIS  OWH  AFFUCATION,  IS  AUTHORIZED  BY  THE  8SC&ETAHY 
OF  THE  NAVY  TO  F&OGEED  TO  THE  FHUJFFIHE  ISLAHDS  OH 
A  VESSEL  OF  THE  UHITED  STATES  NAVY. 

The  governor  of  Guam,  an  officer  of  the  Navy,  who  is,  upon  his  own 
application,  authorized  by  the  Secretary  of  the  Navy  to  proceed 
to  the  Philippine  Islands  on  a  vessel  of  the  Navy,  is  merely  given 
permission  to  make  the  journey,  and  is  not  therefore  entitled  while 
on  such  journey  to  the  additional  pay  for  shore  duty  beyond  seas, 
which  is  authorized  only  while  serving  on  such  duty,  notwith- 
standing he  issues  orders  to  himself  prescribing  certain  duties  in 
connection  with  his  duties  in  Guam,  as  such  orders  can  have 
no  effect  other  than  that  authorized  by  the  Secretary  of  the  Navy. 

Officers  and  enlisted  men  of  the  Marine  Corps  on  shore  duty  in  Guam 
who  are  ordered  to  temporary  duty  on  a  vessel  of  the  Navy  as  a 
part  of  the  complement  of  the  vessel  are  not  entitled  to  the  addi- 
tional pay  for  shore  dufy  beyond  seas  while  so  serving. 

Assistant  Comptroller  Xltohell  to  E.  A.  XclOllan,  passed  assistant 
paymaster,  TS.  S.  Navy,  June  16,  1910. 

I  have  received,  through  the  Secretary  of  the  Navy,  your 
request,  dated  March  24,  1910,  for  a  decision,  in  part  as 
follows : 

"  1.  I  have  the  honor  to  transmit  herewith  copies  of  the 
orders  in  the  case  of  Capt.  E.  J.  Dom,  U.  S.  Navy,  governor 
of  Guam;  Capt.  W.  H.  Fritchett,  U.  S.  Marine  Corps,  both 
of  whom  have  left  this  station  on  the  U.  S.  S.  Supply  in 
accordance  with  said  orders.  With  Capt.  W.  H.  Pritdiett 
are  the  following-named  enlisted  men  of  the  United  States 
Marine  Corps:  *     *    * 

"2.  It  is  respectfully  requested  that  a  decision  of  the 
Comptroller  of  tne  Treasury  Department  be  obtained  to  cover 
the  lollowing  points : 

"  Is  Governor  Dorn  entitled  to  the  10  per  cent  increase  for 
foreign  service  while  absent  on  the  U.  S.  S.  Supply  under 
the  orders  quoted  ? 

"  Is  Captain  Pritchett  entitled  to  the  10  per  cent  increase 
for  foreign  service  while  absent  from  this  station  ? 

"Are  the  enlisted  men  of  the  United  States  Marine  Corps 
entitled  to  the  20  per  cent  increase  for  foreign  service  while 
serving  temporarily  on  the  U.  S.  S.  Supply  f    *     *     ♦ 

It  appears  from  the  records  that  the  Supply  reached  Olon- 
gapo  on  the  voyage  referred  to  on  April  4, 1910,  and  arrived 
back  at  Guam  on  April  30. 

The  order  submitted  as  to  Captain  Dorn  is  as  follows: 
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"  United  States  Naval  Station, 
''Island  of  Guam^  March  23^  1910, 
"  Sir  :  Being  authorized  by  the  department's  cablegram  of 
March  12  to  accompany  the  Sttpply  to  Olongapo  for  her  an- 
nual docking,  you  will,  while  in  the  Philippines,  carry  out 
such  business  for  the  island  government  as  can  not  well  be 
delegated  to  others,  including  negotiations  for  certain  speci- 
mens of  the  flora  and  fauna  of  those  islands  desirable  for 
introduction  into  Guam ;  consultation  with  the  prison  author- 
ities relative  to  the  status  of  prisoners  from  Gaiam ;  and  the 
exchange  of  certain  currency  from  the  island  treasury  for 
American  money,  etc. 
"  You  will  return  to  Guam  on  the  Supply. 
"  Very  respectfully, 

"  E.  J.  DORN, 
''Captain^  U.  S.  Navy,  Commandant. 

"  Capt.  E.  J.  DoRN,  U.  S.  Navy  (retired), 

''Governor  of  Guam.^'' 

It  appears  that  on  March  11,  1910,  Captain  Dorn,  gov- 
ernor of  Guam,  cabled  the  Secretary  of  the  Navy  as  follows : 

"  Propose  sending  Supply  Olongapo  March  23;  dock  first 
week  in  ApriL  Request  you  to  authorize  governor  accom- 
pany.   Leave  in  charge  here  Manion." 

The  reply  referred  to  by  Captain  Dorn  in  his  orders, 
»upra,  from  the  Secretary  of  the  Navy,  dated  March  12,  was 
as  follows: 

"  Governor  authorized  accompany  Supply  Olongapo." 

This  seems  to  be  a  permission  to  make  the  journey.  There 
is  no  indication  in  either  cablegram  that  the  trip  was  to  be 
taken  on  public  business.  The  orders  of  Captain  Dorn,  gov- 
ernor of  Guam,  to  himself,  supra,  can  have  no  effect  other 
than  that  authorized  by  the  Secretary  of  the  Navy.  (See 
Lopez  V.  United  States,  44  Ct.  Cls.,  220,  223.) 

The  jurisdiction,  of  Captain  Dorn  as  governor  of  Guam  is 
limited  to  the  island  of  Guam,  and  any  additional  duties 
beyond  that  island  must  be  imposed  by  the  Secretary  of  the 
Navy  or  higher  authority. 

The  provision  for  the  additional  pay  for  shore  duty  beyond 
seas  (35  Stat,  128)  is  as  follows: 

"All  officers  on  sea  duty  and  all  officers  on  shore  duty  be- 
yond the  continental  limits  of  the  United  States  shall  while 
so  serving  receive  10  per  centum  additional  of  their  salaries 
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and  increase  as  above  provided,  and  such  increase  shall  com- 
mence from  the  date  of  reporting  for  duty  on  board  ship 
or  the  date  of  sailing  from  the  United  States  for  shore 
duty  beyond  the  seas.    ♦     *    ♦" 

An  officer  on  leave  from  shore  duty  beyond  seas  is  not 
entitled  to  the  10  per  cent  additional  pay  under  this  act,  as 
it  is  provided  only  "  while  so  serving  "  on  shore  duty  beyond 
seas  and  the  officer  when  on  leave  is  not  "  so  serving.'"  In 
Calhoun  \.  United  States  (38  Ct.  Cls.,  198,  202)  the  court 
said  of  the  claimant  when  on  leave: 

'^As  a  matter  of  fact,  the  claimant  was  not  on  duty  of  any 
kind,  either  sea  or  shore,  but  in  a  state  of  suspended  activity, 
performing  no  duty  and  having  no  cares  of  office.  The  very 
object  of  leave  is  that  the  officer  shall  be  free  from  the  re- 
sponsibility of  duty."  (See  also  14  C!omp.  Dec,  896;  15  id., 
648,656.) 

On  the  other  hand,  an  officer  of  the  Navy  on  shore  duty 
beyond  seas  when  placed  by  competent  orders  on  temporary 
duty  away  from  his  regular  station  but  in  connection  there- 
with is  entitled  to  the  additional  pay  while  on  such  temporary 
duty.  (See  United  States  v.  Engard,  196  U.  S.,  511 ;  Collins 
V.  United  States^  37  Ct.  Cls.,  222;  Leigh  v.  United  States,  43 
id.,  374,  388 ;  13  Comp.  Dec,  884 ;  and  decision  of  this  office 
of  March  20, 1909,  48  MS.  Comp.  Dec,  1568.) 

Therefore  the  right  of  Captain  Dom  to  the  additional  pay 
while  absent  from  Guam,  March  24  to  April  29, 1910,  depends 
upon  his  status  during  the  absence;  that  is,  whether  he  was 
on  duty  (under  competent  orders)  in  connection  with  Guam, 
or  on  leave.  There  is  nothing  in  the  cablegram  to  indicate 
that  the  journey  was  on  such  duty  or  otherwise  than  by  mere 
permission  to  accompany  the  Supply  to  Olongapo.  I  am 
therefore  of  opinion  that  he  is  not  entitled  to  the  additional 
pay  for  the  period  in  question. 

With  regard  to  Captain  Pritchett,  U.  S.  Marine  Corps,  and 
the  detachment  of  marines  under  his  command : 

The  orders  from  the  commandant  to  Captain  Pritchett, 
dated  March  21,  1909,  are  as  follows; 

"On  March  22,  1910,  you  will  report  to  the  c<Mnmanding 
officer,  U.  S.  S.  Supply,  for  temporary  duty  in  command  of 
the  marine  detachment  of  that  vessel. 

'^  Upon  the  return  of  the  Supply  to  this  station  you  will 
resume  your  duties  at  the  marine  barracks.'" 
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These  orders  place  Captain  Pritchett  on  the  Supply  for 
duty  in  command  of  the  marine  detachment  of  the  vessel,  not 
for  passage  merely,  but  as  one  of  the  complement  of  the  ship. 
He  is  not  therefore  entitled  to  the  additional  pay  for  shore 
duty  beyond  seas.  (See  decision  of  this  office  of  March  27, 
1907, 40  MS.  Comp.  Dec,  1520.)    In  that  decision  it  was  said : 

**  It  is  immaterial,  so  far  as  the  question  presented  is  con- 
cerned, -whether  the  said  men  were  temporarily  or  perma- 
nently detached  from  shore  duty.  The  fact  remains  that 
they  were  detached  from  shore  duty  and  assigned  to  sea 
duty,  and  when  so  detached  their  detail  for  shore  duty  be- 
yond seas  terminated." 

The  enlisted  men  you  refer  to  who  were  detailed  for  duty 
on  the  same  vessel  are  likewise  not  entitled  to  the  additional 
pay  for  shore  duty  beyond  seas  and  for  the  same  reason. 


SITBglSTEVCE    OP    POBSZGN    ClTgTOX-HOIXSE    OFFICIALS    WHILE 
PEEFOBMINO  DITTIES  ON  BOABD  UNITED  STATES  VESSELS. 

Forei^  custom-house  officials  are  not  employees  of  the  United  States 
while  performing  their  duties  on  board  a  United  States  vessel, 
and  there  is  no  authority  for  their  subsistence  at  public  expense 
while  performing  such  duties. 

Decision  by  Assistant  ComptroUer  XitcheU,  June  16,  1910. 

Joseph  Newell,  master,  naval  auxiliary  service,  U.  S.  S. 
Saturn^  appealed  June  9,  1910,  from  the  following  disal- 
lowance made  by  the  Auditor  for  the  Navy  Department  in 
settlement  No.  1900  D,  dated  March  28, 1910,  of  his  accounts 
as  master  of  the  U,  S.  S.  Saturn, 

"Amount  of  bill  for  subsistence  of  W.  E.  Anteparo,  cus- 
tom-house officer,  June  10-13,  inclusive,  1909,  disallowed 
March  28,  1910.  Regulations  naval  auxiliary  service  do  not 
authorize  master  to  subsist  custom-house  officers.  Four  days, 
at  $1  per  day,  $4. 

"Amount  of  bill  for  subsistence  of  V.  Flores  Escobar, 
custom-house  officer,  from  October  16-29,  1909,  disallowed 
March  28,  1910,  as  in  June,  1909,  fourteen  days,  at  $1,  $14. 

"Amount  of  bill  for  subsistence  of  William  Emert  Ante- 
paro, custom-house  officer,  for  October  30,  31,  and  Nov«nber 
1,  1909,  disallowed  March  28,  1910,  as  in  June,  1909,  three 
days,  at  $1,  $4  ($3)." 
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The  appellant  states  in  explanation  of  the  items  disal- 
lowed as  follows : 

"  In  accordance  with  orders  received  from  the  Navy  De- 
partment, the  Saturn  was  detailed  to  transport  the  United 
States  exhibits  from  Panama,  Republic  of  Panama,  to  Guay- 
aquil, Ecuador.  Also  to  return  to  Guayaquil  and  transport 
the  exhibits  back  to  Panama.  Both  times  that  the  Saturn 
was  at  (juayaquil  a  custom-house  officer  was  placed  on  board 
hy  the  custom  authorities,  in  accordance  with  the  regula- 
tions for  the. port  of  Guayaquil,  and  these  men  were  sub- 
sisted with  the  officers  of  this  vessel." 

The  appropriation  for  naval  auxiliaries  is  as  follows 
(35  Stat.,  756)  : 

"Maintenance  of  naval  auxiliaries:  Pay,  transportation, 
shipping,  and  subsistence  of  civilian  oificers  and  crews  of 
naval  auxiliaries  and  all  expenses  connected  with  naval  aux- 
iliaries employed  in  emergencies,  which  can  not  be  paid  from 
other  appropriations,    *     *     *. 

Emulations  for  the  Naval  Auxiliary  Service,  1909,  provide 
by  paragraphs  76,  77,  78,  and  79  for  the  subsistence  of  offi- 
cers and  crew  of  the  ship  and  what  shall  be  allowed  the 
master  therefor.  Paragraphs  81  and  82  are  in  part  as  fol- 
lows: 

"  81.  Passen^rs:  {a)  Pilots  will  be  subsisted  on  the  same 
allowance  as  officers  of  the  Naval  Auxiliary  Service. 

"(6)  Commissioned  officers  of  the  Navy,  Marine  Corps, 
and  Army  will  pay  personally  for  subsistence  while  travel- 
ing under  orders  on  naval  auxiliaries,  and  will  be  subsisted 
on  the  same  allowance  as  officers  of  the  Naval  Auxiliar}^ 
Service. 

"(c)  Enlisted  men  of  the  Navy  and  Marine  Corps  taking 
passage  in  a  naval  auxiliary  will  be  subsisted  in  the  same 
manner  as  members  of  the  crew.     *    *    *  " 

"  82.  *  *  *  The  master  will  be  paid  by  passengers  who 
are  officers  at  the  rate  of  $1  a  day,  as  specified  in  paragraphs 
76  and  81  (6),    *     ♦    ♦" 

No  subsistence  at  public  expense  as  that  charged  for  by 
the  appellant  in  the  bills  under  consideration  appears  to  be 
provided  for  in  the  appropriation,  supra;  and  the  only  per- 
sons outside  the  service  authorized  by  the  regulations  quoted 
to  be  subsisted  at  public  expense  are  pilots.  They  are  so 
subsisted,  presumably,  because  subsistence  is  part  of  the 
consideration  of  their  employment  and  a  necessary  expense 
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for  the  maintenance  of  naval  auxiliaries.  Foreign  custom- 
house officials  are  in  no  sense  employees  of  the  United  States, 
although  performing  their  duties  on  board  a  United  States 
vessel,  and  there  is  no  authority  for  their  subsistence  at  pub- 
lic expense  while  performing  such  duties. 

There  is  no  evidence  that  the  laws  of  Ecuador  require  that 
when  its  custom-house  officers  are  placed  on  board  a  vessel 
of  the  United  States  said  officers  shall  be  subsisted  without 
expense  to  themselves. 

The  Auditor's  settlement  is  affirmed  and  no  difference 
found. 


FAY  OF  glebe:  OF  GOiniT  OF  CLAIMS  WHO  ACTS  AS  CTrSTODIAN 
OF  BTTILDINO  USED  BY  COVBT. 

The  act  of  March  4,  1909  (35  Stat.,  907),  providing  for  a  "custodian 
of  the  building  occupied  by  the  Court  of  Claims  to  be  paid  on  the 
order  of  the  court''  does  not  create  a  public  ** office "  within  the 
meaning  of  the  term  "  office "  as  used  in  section  2  of  the  act  of 
July  31,  1904  (28  Stat,  205),  and  the  clerk  of  said  court,  who 
acts  as  custodian,  is  not  holding  two  public  offices  within  the 
meaning  of  the  latter  act 

Decision  by  Comptroller  TraoeweU,  June  18,  1910. 

The  Auditor  for  the  State  and  other  Departments,  under 
date  of  the  4th  instant  reported  for  approval,  disapproval,  or 
modification  his  decision  as  follows: 

"  This  office  has  before  it  for  settlement  the  account  of  J.  H. 
Mackey,  disbursing  clerk,  Department  of  Justice,  for  the 
month  of  April,  1910,  containing  a  voucher  in  the  amount  of 
$41.67  for  salary  of  Archibald  Hopkins,  for  the  month  of 
March,  as  custodian  of  the  building  occupied  by  the  Court  of 
Claims.  This  vouchef  has  been  paid  from  the  appropriation 
for  '  Salaries,  Court  of  Claims,  1910,'  act  of  March  4,  1909 
(35  Stat.  L.,  907),  which  provides,  in  part,  as  follows: 

" '  For  pay  of  custodian  of  the  building  occupied  by  the 
Court  of  Claims,  to  be  paid  on  the  order  of  the  court,  five 
hundred  dollars;  and  section  seventeen  hundred  and  sixty- 
five  of  the  Revised  Statutes  and  section  three  of  the  act  of 
June  twentieth,  eighteen  hundred  and  seventy-four,  shall  not 
be  applied  to  this  provision.' 

"  Mr.  Hopkins  holds  the  office  of  chief  clerk  of  the  Court 
of  Claims,  for  which  he  receives  an  annual  salary  of  $3,500. 
By  reason  of  his  holding  this  office,  does  section  2  of  the  act 
of  July  31, 1894  (28  Stat,  205),  preclude  him  from  receiving 
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compensation  as  ^  custodian  of  the  building  occupied  by  the 
Court  of  Claims? '   The  prohibition  referred  to  is  as  follows: 

" '  *  *  *  No  person  who  holds  an  office  the  salary  or 
annual  compensation  attached  to  which  amounts  to  the  sum 
of  two  thousand  five  hundred  dollars  shall  be  appointed  to 
or  hold  any  other  ofRce  to  which  compensation  is  attached 
unless  specially  heretofore  or  hereafter  specially  authorized 
thereto  by  law\' 

"  The  matter  to  be  decided  is  whether  or  not  the  position 
of  custodian  of  the  building  occupied  by  the  Court  of  Claims, 
is  an  office  within  the  meaning  of  the  law  quoted. 

"  In  United  States  v.  HartweU  (6  Wall.,  385-8d8),  it  was 
held  that  'an  office  is  a  public  station  or  employment  can- 
ferred  by  the  appointment  of  government.  The  term  em- 
braces the  ideas  of  tenure,  duration,  emolument,  and  duties.* 
This  opinion  was  upheld  and  quoted  in  the  case  of  Hall  v. 
Wisconsin  (103  U.  S.,  5),  and  later  cases. 

'^Applying  this  test  to  the  case  under  consideraticm  it  is 
found  that  the  four  essential  ideas  mentioned  in  the  case  of 
United  States  v.  IlartweU  are  present.  The  framers  of  that 
portion  of  the  appropriation  act  providinff  for  the  position 
of  '  custodian  or  the  building  occupied  by  the  Court  of 
Claims,'  probably  intended  to  except  this  casie  from  the  oper- 
ation of  all  laws  against  double  compensation ;  but  in  the 
enumeration  of  such  laws  the  later  act  of  July  31,  1894  (28 
Stat.,  205),  was  omitted. 

"  In  view  of  the  foregoing,  I  am  of  the  opinion  and  so  de- 
cide, that  the  position  of  custodian  of  the  building  occupied 
by  the  Court  of  Claims  is  an  office  within  the  meaning  of 
section  2  of  the  act  of  July  31, 1894  (28  Stat,  206),  and  that 
Mr.  Hopkins  is  not  entitled  to  the  amount  of  the  voucher 
herein  presented  under  the  appropriation  for '  Salaries.  Court 
of  Claims,  1910.''' 

The  act  of  March  4,  1909  (86  Stat,  907),  making  appro* 
priation  for  salaries,  expenses,  etc.,  for  the  Court  of  Claims, 
fiscal  year  1910,  appropriates  $3,500  for  the  salary  of  the 
"  chief  clerk,"  and  contains  a  further  provision — 

"  for  pay  of  a  custodian  of  the  building  occupied  by  the  Court 
of  Claims,  to  be  paid  on  the  order  of  the  courts  five  hundred 
dollars"— 

and  in  express  terms  exempts  **  this  provision  "  from  all  re- 
strictions or  prohibitions  contained  in  section  I7(t5,  Revised 
Statutes,  and  section  3  of  the  act  of  June  20, 1874  (18  Stat.^ 
109). 
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Section  1765,  Revised  Statutes,  reads  as  follows: 

"  No  officer  in  any  branch  of  the  public  service,  or  any  other 
person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or 
regulations,  shall  receive  any  additional  pay,  extra  allowance, 
or  compensation,  in  any  form  whatever,  for  the  disbursement 
of  public  money,  or  for  any  other  service  or  duty  whatever, 
unless  the  same  is  authorized  by  law,  and  the  appropriation 
therefor  explicitly  states  that  it  is  for  such  additional  pay, 
extra  allowance,  or  compensation.'' 

Section  8  of  the  act  of  June  20, 1874,  aupra^  provides : 

"  That  no  civil  officer  of  the  Government  shall  hereafter 
receive  any  compensation  or  perquisites,  directly  or  indi- 
rectly, from  the  Treasury  or  property  of  the  United  States 
beyond  his  salary  or  compensation  allowed  by  law.    *    *    *  " 

What  is  the  intention  of  the  provision  in  the  appropriation 
act  ?  Did  Congress  intend  to  create  an  office  to  be  known  as 
the  office  of  "  custodian  of  the  Court  of  Claims  building," 
or  like  designation?  Or  was  it  merely  intended  to  provide 
a  sum  of  money  payable,  on  the  order  of  the  court,  to  a  per- 
son who,  under  the  direction  and  employment  of  the  court, 
performs  services  as  a  custodian  or  superintendent  of  the 
building,  notwithstanding  the  person  might  already  hold 
an  office  in  connection  with  which  the  court  might  impose 
upon  him  the  usual  or  added  duty  of  looking  after  and 
caring  for  the  court  rooms  and  the  building  in  which  the 
court  holds  its  sessions  and  transacts  its  business?  In  short, 
does  the  act  permit  the  payment  of  the  sum  appropriated  to 
the  chief  clerk  of  the  Court  of  Claims  in  case  he  is  directed 
or  required  by  the  court  to  act  as  custodian,  and  does  so  act  ? 

I  am  inclined  to  the  view  that  Congress  did  not  intend  to 
create  a  public  office  when  it  appropriated  $500  for  pay  of 
a  custodian  of  the  building  occupied  by  the  Court  of  Claims, 
in  view  of  the  peculiar  language  used  in  the  act  itself.  The 
express  direction  that  section  1765,  Bevised  Statutes,  and 
section  8  of  the  act  of  June  20,  1874,  supra^  should  not 
apply  in  paying  this  sum  to  the  person  who  should  per- 
form services  as  custodian  certainly  means  that  payment  of 
the  sum  so  appropriated  may  be  made  to  an  officer  already 
in  the  public  service,  no  matter  whether  it  is  ^'additional 
pay,'*  *♦  extra  allowance,"  "  compensation,"  or  "  perquisite^.'* 
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Congress  evidently  meant  that  the  sum  appropriated  might 
be  regarded  as  "additional  pay,"  "extra  allowances,"  etc., 
and  such  a  contemplation  is  inconsistent  with  the  argument 
that  Congress  by  this  act  intended  to  create  a  public  office,  for 
if  it  is  a  public  office  the  salary  of  the  office  when  paid  to  the 
legal  incumbent  thereof  is  not  paid  as  "additional  pay,'' 
"  extra  allowance,"  etc.,  but  would  be  paid  as  straight  salary. 
Now,  if  this  were  a  public  office  with  a  straight  salary,  what 
is  the  use  for  Congress  in  express  terms  to  remove  the  bar- 
riers against  the  payment  of  this  $500  as  "  additional  pay," 
"extra  allowance,"  etc.?  It  was  evidently  the  purpose  of 
Congress  to  permit  this  sum  to  be  paid  to  a  person,  notwith- 
standing the  person  paid  is  already  holding  an  office,  and  if 
such  intention  conflicts  with  section  2  of  the  act  of  July  31, 
1894  (28  Stat,  205),  said  section  must  give  way  to  the  latest 
expressed  will  of  Congress.  It  is  more  reasonable,  however, 
to  conclude  that  Congress  did  not  intend  to  create  a  public 
office  in  the  sense  in  which  the  term  "  office  "  is  used  in  sec- 
tion 2  of  the  act  of  July  31,  1894,  supra^  and  that  this  pro- 
hibitive statute  against  dualism  in  office  has  no  application 
here,  for  the  reason  that  the  person  who  was  employed  and 
who  performed  these  services  as  custodian  was  holding  but 
one  public  office. 

The  definition  of  "office"  {United  States  v.  Hartwdl,  6 
Wall.,  393)  cited  by  the  Auditor  has  been  often  cited  before, 
and  in  4  Comp.  Dec.,  696,  700,  I  expressed  the  opinion  that 
such  definition  was  of  little  value  in  interpreting  the  vari- 
ous statutes  against  dualism  in  office,  or  double  or  extra 
compensation,  the  court  in  the  HartweU  case  not  having  any 
such  question  under  consideration,  and  "  term,  tenure,  dura- 
tion, emoluments,  and  duties"  not  being  peculiar  or  re- 
stricted to  an  office.  A  mere  agency  or  employment  may  in- 
clude those  qualities.  Neither  did  the  court  in  the  case  of 
Hall  V.  Wisconsin  (103  U.  S.,  5),  cited  by  the  Auditor, 
have  before  it  any  question  relating  to  the  construction  or 
interpretation  of  any  statutes  involved  in  the  present  case- 
As  to  what  is  an  office  within  the  meaning  of  the  pro- 
hibitive statutes  against  dualism  in  office  numerous  defini- 
tions have  been  attempted,  and  in  4  Comp.  Dec.,  696,  after* 
very  careful  consideration  of  these  definitions  and  review  of 
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many  authorities  and  full  discussion,  I  expressed  the  opinion 
that: 

"  The  exercise  of  a  function  of  government  is  clearly  an 
attribute  of  a  public  office.  When  it  is  considered  what  the 
functions  of  government  are  and  how  they  are  administered, 
this  attribute  is  seen  to  be  fundamental.  The  chief  functions 
of  government  are  to  make  laws,  to  execute  them,  and  to 
administer  justice.  Under  our  system  of  government  there 
can  be  no  laws  enacted  or  executed,  nor  justice  administered, 
except  by  persons  authorized  by  law  to  perform  those  func- 
tions. Not  one  of  the  powers  of  the  Government  can  be 
legally  exercised  until  authority  has  been  granted  by  law 
for  the  purpose.  In  accordance  with  this  view,  an  office  may 
be  defined  as  authority  to  exercise  a  function  of  government. 
In  respect  to  offices  of  the  United  States  such  authority  can 
be  granted  only  by  the  Constitution  or  by  Congress"  (p. 
701). 

Again,  in  8  Comp.  Dec,  87,  and  irf.,  901,  the  terms  "  of- 
fice" and  "officer,"  as  used  in  sections  1763,  1764,  1765, 
Revised  Statutes,  and  section  2  of  the  act  of  July  31,  1894, 
supra^  were  considered  and  explained  at  length.  As  these 
decisions  are  readily  available  it  is  useless  to  unnecessarily 
lengthen  this  decision  by  a  repetition  of  the  ideas  previously 
expressed  or  by  again  reviewing  the  numerous  authorities 
heretofore  cited. 

In  view  of  the  above  I  do  not  think  that  Congress  in- 
tended when  it  appropriated  $500  to  pay  a  custodian  of  the 
Court  of  Claims  building  to  create  a  public  office  within  the 
meaning  of  the  term  "  office  "  as  used  in  section  2  of  the  act 
of  July  31,  1894,  supra^  and,  considering  the  peculiar  word- 
ing of  the  appropriation  act,  I  am  of  opinion  that  Congress 
regarded  the  services  of  a  custodian  in  this  case  as  being 
such  as  could  be  properly  performed  by  a  person  already  in 
office  in  addition  to  his  other  duties,  and  accordingly  made 
the  appropriation  in  such  language  that  in  case  this  extra 
or  additional  service  was  actually  performed,  under  direc- 
tion or  employment  by  the  court,  by  a  person  already  hold- 
ing office,  the  statutes  against  double  salaries,  extra  services, 
and  extra  allowances  should  not  apply  so  as  to  prevent  pay- 
ment upon  the  order  of  the  court  to  such  person  so  employed. 

This  conclusion  is  strengthened  when  force  is  given  to 
the  express  provision  that  the  custodian  is  ^^  to  be  paid  on 
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the  order  of  the  court. '^'^  The  act  seems  to  leave  the  court 
free  to  select,  or  direct,  the  person  who  in  its  judgment  is 
best  suited  to  care  for  the  building  wherein  the  court  sits, 
and  authorizes  the  payment,  upon  the  order  of  the  court, 
of  the  sum  appropriated  to  the  person  rendering  the  services 
r.Kjuired,  no  matter  whether  such  person  is  already  holding 
an  office,  and  irrespective  of  what  salary  he  may  be  already 
receiving. 
The  Auditor's  decision  is  not  approved. 


PATKEHTB  OF  STrBPIiirS  IH  CA8B8  OF  IMPO&TBD  OOOM  BOLD  AS 
ABAVBOHED  TO  THE  ChOTEBJIMKET. 

When  consifnunents  of  goods  have  remained  in  pubHc  store  or  bonded 
warehouses  for  three  years  and  are  soid  as  abandoned  to  the 
Qovemment  under  section  2971  of  the  Revised  Statutes,  and  the 
surplus  arising  from  such  sales  have  been  deposited  In  the  Treas- 
ury, such  surplus  can  only  be  paid  to  the  owner  on  due  proof 
of  his  interest. 

While  the  consignee  may  be  deemed  the  owner,  the  Qovemment  is 
not  precluded  from  going  behind  the  bill  of  lading  in  determining 
•the  question  of  ownership  for  the  purpose  of  paying  over  the 
surplus,  and  if  the  facts  show  that  the  consignees  have  refused 
to  accept  the  goods,  or  to  make  any  payment  on  account  of  them, 
and  denied  all  liability  therefor,  payment  of  such  surplus  may  be 
made  to  the  original  owners. 

Beeitlon  by  Comptroller  TraoewoU  Jiuie  80,  1810. 

The  Secretary  of  the  Treasury  on  October  15, 1909,  at  the 
request  of  the  Auditor  for  the  Treasury  Department,  re- 
ferred to  this  office  for  reexamination  under  section  8  of  the 
act  of  July  31,  1894  (28  Stat,,  207),  settlements  No.  2248  on 
the  claim  of  Charles  D.  Stone  &  Co.,  dated  October  15,  1909, 
and  No.  2249  on  the  claim  of  £.  J.  Samson  &  Co.,  dated 
October  15,  1909. 

The  material  facts  are  as  follows: 

The  subject-matter  of  these  claims  is  the  surplus  of  $174.48 
arising  from  the  sale  of  a  consignment  of  rugs  made  by 
Habif  A  Polako,  of  Smyrna,  Turkey,  to  E,  J.  Samson  &  Co. 
at  Chicago,  the  entry  being  made  through  Charles  D.  St(Hie 
&  Co.,  customs-house  brokers  and  forwarding  agents,  1S5 
East  Adams  street,  Chicago,  111.    The  rugs  in  question,  after 
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remaining  in  the  public  store  or  bonded  warehouse  for  three 
years,  under  the  provisions  of  sections  2970  and  2971  of  the 
Revised  Statutes,  were  sold  as  abandoned  to  the  Government 
under  section  2971. 

E.  J.  Samson  &  Co.  claim  the  surplus  as  importers. 

Charles  D.  Stone  &  Co.  claim  the  surplus  as  agents  of 
Habif  &  Polako,  of  Smyrna,  Turkey,  who  they  insist  are  the 
owners. 

The  facts  show  that  the  goods  came  to  Chicago  consigned 
to  E.  J.  Samson  &  Co.  and  were  entered  by  them,  and  they 
took  the  owner's  declaration.  Warehouse  entry  was  made 
by  and  in  the  name  of  E.  J.  Samson  &  Co.,  of  New  York 
City.  The  valuation  of  the  rugs  was  increased  by  the  ap- 
praiser, and  Samson  &  Co.  refused  to  receive  the  goods,  and 
they  were  allowed  to  remain  in  the  warehouse  for  a  period 
of  three  years,  when  they  were  sold  under  the  provision  of 
section  2971  of  the  Revised  Statutes. 

Sections  2971,  2972,  2973,  2974,  and  3058  of  the  Revised 
Statutes  provide,  respectively : 

"  Sec.  2971.  *  *  *  Any  goods  remaining  in  public  store 
or  bonded  warehouse  beyond  three  vears  shall  be  regarded  as 
abandoned  to  the  Government  and  sold  under  such  regula- 
tions as  the  Secretary  of  the  Treasury  may  prescribe  and  the 
proceeds  paid  into  the  Treasurv.     ♦     *     ♦ 

"  Sec.  2972.  The  Secretary  of  the  Treasury,  in  case  of  any 
sale  of  any  merchandise  remaining  in  public  store  or  bonded 
warehouse  beyond  three  years,  may  pay  to  the  owner,  con- 
signee, or  a^nt  of  such  merchandise  the  proceeds  thereof, 
after  deductmg  duties,  charges,  and  expenses,  in  conformity 
with  the  provision  relating  to  the  sale  of  merchandise 
remaining  m  a  warehouse  for  more  than  one  year. 

"  Sec.  2978.  If  any  merchandise  shall  remain  in  public 
store  beyond  one  year,  without*  payment  of  the  duties  and 
charges  thereon,  except  as  hereinbefore  provided,  then  such 
merchandise  shall  be  *  *  *  sold  by  the  collector  at  pub- 
lic auction,  *  ♦  ♦,  The  proceeds  of  such  sales,  after 
deducting  the  usual  rate  of  storage  at  the  port  in  question, 
with  all  other  charges  and  expenses,  incluoing  duties,  shall 
be  paid  over  to  the  owner,  importer,  consignee,  or  agent,  and 
proper  receipts  taken  for  the  same. 

"  Sec.  2974.  The  overplus,  if  any  there  be,  of  the  proceeds 
of  such  sales,  after  the  payment  of  storage,  charges,  expenses, 
and  duties,  remaining  unclaimed  for  the  space  of  ten  days 
after  such  sales,  shall  be  paid  by  the  collector  into  the  Treas- 
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ury  of  the  United  States ;  and  the  collector  shall  transmit  to 
the  Treasury  Department,  with  the  overplus,  a  copy  of  the 
inventory,  appraisement,  and  account  of  sales,  speci^ing  the 
marks,  numbers,  and  descriptions  of  the  packages  sold,  their 
contents  and  appraised  value,  the  name  of  the  vessel  and 
matter  in  which,  and  of  the  port  whence,  it  was  imported, 
and  the  time  when  and  the  name  of  the  person  to  whom  such 
merchandise  was  consigned  in  the  manifest,  and  the  duties 
and  charges  to  which  the  several  consignments  were  respec- 
tively subject ;  and  the  receipt  or  certificate  of  the  collector 
shall  exonerate  the  master  of  any  vessel  in  which  such  mer- 
chandise was  imported  from  all  claim  of  the  owner  thereof, 
who  shall,  nevertheless,  on  due  proof  of  his  interest,  be 
entitled  to  receive  from  the  Treasury  the  amount  of  any 
overplus  paid  into  the  same  under  the  provisions  of  this 
title. 

"Sec.  8058.  All  merchandise  imported  into  the  United 
States  shall,  for  the  purpose  of  this  title,  be  deemed  and  held 
to  be  the  property  of  the  person  to  whom  the  merchandise 
may  be  consigned,  any  sale,  transfer,  or  assignment,  prior  to  I 

the  entry  and  payment  of  the  duties  on  such  merchandise,  and  i 

the  payment  of  all  bonds  then  due  and  unsatisfied  by  the  con- 
signee, to  the  contrary  notwithstanding."  *  ' 

The  act  of  June  10, 1890  (26  Stat,  131),  provides: 

"  That  all  merchandise  imported  into  the  United  States 
shall,  for  the  purpose  of  this  act,  be  deemed  and  held  to  be 
the  property  of  tne  person  to  whom  the  merchandise  may 
be  consigned ;  but  the  holder  of  any  bill  of  lading  consi^ed 
to  order  and  indorsed  by  the  consignor  shall  be  deemed  the 
consignee  thereof;  and  in  case  of  the  abandonment  of  any 
merchandise  to  the  underwriters  the  latter  may  be  recognized 
as  the  consignee." 

Under  this  statute — 

"  The  Government  is  not  called  upon  to  hunt  up  any  ulti- 
mate consignee,  when  there  is  a  primary  consignee  to  whom 
the  goods  are  sent,  and  who  himself  presents  the  invoice, 
makes  the  entry,  receives  the  bill  of  lading,  and  gets  the 
goods;  thus  being  himself  the  importer."  {Baldwin  et  ah  v. 
United  States^  113  Fed.  Rep.,  217,  218.) 

Section  3689  of  the  Revised  Statutes  makes  an  appropria- 
tion— 

"  To  repay  to  claimants  the  overphis  received  from  the  sale  of 
unclaimed  merchandise,  on  due  proof  of  their  property  and 
entitlement." 
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The  facts  show  that  E.  J.  Samson  &  Co.  refused  to  accept 
the  goods  or  to  make  any  payment  on  account  of  them. 
They  have  not  made  any  payment  in  connection  with  them 
and  have  repeatedly  denied  all  liability  for  the  merchandise. 
This  fact,  however,  would  not  have  relieved  them  from  lia- 
bility for  the  duties  and  charges  if  it  had  been  necessary  for 
the  Government  to  proceed  against  said  company  to  have 
collected  said  duties  and  charges.  {Baldwin  et  al.  v.  United 
States^  113  Fed.  Rep.,  217;  United  States  v.  National  Fibre 
Board  Co.^  133  Fed.  Rep.,  596 ;  United  States  v.  Bishop^  125 
Fed.  Rep.,  181.) 

The  Government  was  not  required  to  proceed  against  the 
consignees,  however,  the  remedy  in  rem  against  the  mer- 
chandise having  resulted  in  a  surplus  now  in  the  hands  of 
the  Government,  which  has  been  paid  into  the  Treasury 
under  section  2974  of  the  Revised  Statutes,  and  must  be  paid 
to  the  owner  on  due  proof  of  his  interest. 

The  merchandise  was  abandoned  to  the  United  States. 
After  such  abandonment  the  Government  is  required  to  sell 
it,  and  after  the  sale  to  pay  the  surplus  not  claimed  within 
ten  days  into  the  Treasury. 

The  collector,  under  section  2973  of  the  Revised  Statutes, 
would  have  been  authorized  to  pay  over  any  surplus  to  the 
owner,  importer,  consignee,  or  agent,  but  when  the  surplus 
is  paid  into  the  Treasury  it  can  only  be  paid  to  the  owner 
on  due  proof  of  his  interest.  In  other  words,  as  provided 
in  section  8689  of  the  Revised  Statutes,  the  payment  should 
be  made  to  the  person  who  makes  "  due  proof  of  their  prop- 
erty and  entitlement." 

The  consignee  may  be  deemed  to  be  the  owner,  but  the 
Government  is  not  precluded  after  the  property  has  been 
abandoned  and  sold  by  the  Government,  from  going  behind 
the  bill  of  lading  in  determining  the  question  of  ownership 
for  the  purpose  of  paying  over  the  surplus.  See  case  of 
United  States  y.One  Bag  of  Crushed  Wheat  (166  Fed.  Rep., 
662,  568),  as  to  right  of  going  behind  the  bill  of  lading  to 
determine  ownership  in  a  proper  case,  and  where  ultimate 
ownership  is  material. 

I  am  of  the  opinion  that  the  evidence  in  this  case  shows 
that  Habif  &  Polako  were  the  owners  of  the  rugs  at  the  time 
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they  were  sold  by  the  United  States,  and  that  under  the 
provisions  of  sections  2974  and  3689  of  the  Revised  Statutes 
they  are  entitled  to  the  surplus  paid  into  the  Treasury  under 
the  provision  of  section  2974  of  the  Revised  Statute&  It 
follows  that  the  action  of  the  Auditor  in  allowing  the  sum 
of  $174.48  must  be  reversed  and  a  c^-tificate  of  difference 
will  issue  in  accordance  with  this  decision. 

It  also  follows  that  the  action  of  the  Auditor  in  disallow- 
ing the  claim  of  Charles  D.  Stone  &  Co.  must  be  approved 
for  the  reason  that  Stone  &  Co.  only  claim  as  agents. 

A  settlement  should  be  made  in  favor  of  Habif  &  Polako 
as  owners,  and  the  warrant  sent  through  Stone  &  Co.  as 
agents  of  Habif  &  Polako. 


FREIGHT  RATES  OH  HOTTSEHOLB  G009S  TRANSPORTED  BT  ARICT 

OFFICERS. 

Army  officers  In  transporting  their  household  goods  are  entitled  to 
the  same  freight  rates  as  applicable  on  household  goods  of  other 
persons. 

Deotslon  by  ComptroUer  TraoeweU  June  30,  1910. 

The  Chicago,  Rock  Island  and  Pacific  Railway  Company 
appealed  June  10,  1910,  from  the  action  of  the  Auditor  for 
the  War  Department  in  settlement  No.  11349,  dated  May  3, 
1910. 

The  company  claimed  $53.42  for  freight  service  in  Decem- 
ber, 1909,  and  January,  1910.  The  Auditor  allowed  the 
amount  claimed,  but  deducted  therefrom  $33.67  on  account  of 
an  overpayment  to  said  company  by  Lieut.  Col.  W.  W. 
Robinson,  jr.,  per  his  voucher  21-B,  November,  1909,  fiscal 
year  1909,  for  transportation  per  bill  of  lading  1222,  Sep- 
tember 29,  1908,  of  7,067  pounds  household  goods  and  pro- 
fessional books,  carrier^s  riskj  from  San  Francisco,  CaL,  to 
Fort  Sill,  Okla. 

The  company  claimed  for  said  shipment  $208.47,  based 
on  actual  weight  at  less  than  carload  rating  for  articles 
shipped. 

The  Auditor  allowed  $174.80,  being  the  carload  commodity 
rate  for  household  goods,  minimum  20,000  pounds. 


Digitized  by  VjOOQ IC 


FREIGHT   RATES   ON   HOUSEHOLD  GOODS.  833 

The  company  now  claims  the  difference  as  follows: 

"Transcontinental  tariff  No.  8-E,  naming  carload  com- 
modity rate  employed  by  the  War  Department,  specifically 
provides  in  note  2,  immediately  under  the  rate  '  Shipments 
must  contain  a  sufficient  quantity  of  furniture  to  make  in- 
tention of  permanent  residence  at  destination  evident.' 

"  Commissioner  Cockrell's  ruling  as  regards  rate  applica- 
tion on  a  similar  movement  is  attached ;  also  copy  of  letter 
from  our  freight  traffic  manager,  Mr.  H.  Gower,  in  which 
he  states  we  should  be  governed  by  that  ruling,  which  is,  as 
we  understand  it,  to  the  effect — army  officers  detailed  for 
service  at  various  points  can  not  in  any  sense  be  considered 
as  permanent  residents ;  therefore  would  kindly  ask  you  con- 
sider this  letter-  as  an  appeal  that  a  corrected  settlement  be 
made  with  the  Chicago,  Kock  Island  and  Pacific  Bailway 
Company  eliminating:  the  deduction  of  $33.67,  as  made  by 
the  Auditor  of  the  War  Department." 

The  rate  applied  by  the  Auditor  is  the  carload  rate  for 
"  household  goods,  n.  o.  s.  (including  second-hand  furniture, 
chairs,  stoves,  etc.,  also  personal  effects)." 

Note  2  of  the  tariff  provides  that : 

"  Shipments  must  contain  a  sufficient  quantity  of  furniture 
to  make  intention  of  a  permanent  residence  at  destination 
evident." 

This  rule  was  evidently  made  to  prevent  the  application 
of  the  rate  to  personal  effects  and  household  goods  which 
did  not  include  a  certain  amount  of  furniture. 

In  the  present  case  the  quantity  of  furniture  included  in 
the  shipment  was  sufficient  to  bring  the  shipment  within 
the  rating  for  household  goods. 

Commissioner  Cockrell's  ruling  referred  to  relates  to  a 
case  where  there  are  two  ratings,  one  for  "  Emigrants'  mov- 
sbles  "  or  "  Emigrants'  outfits "  and  the  other  for  regular 
household  goods.  The  said  ruling  is  not  pertinent  to  the  case 
under  consideration. 

Section  2  of  the  interstate-commerce  act  declares  that  a 
common  carrier  is  guilty  of  unjust  discrimination  that 
charges  any  person  a  greater  or  less  compensation  for  any 
service  rendered  than  it  charges  or  receives  from  any  other 
person  for  a  like  and  contemporaneous  service. 

Section  3  provides  that  it  shall  be  unlawful  to  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to 
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any  particular  person  or  subject  any  particular  person  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever.     (See  24  Stat.,  379,  380.) 

In  view  of  these  sections  it  is  not  understood  why  more 
should  be  claimed  for  the  transportation  of  the  household 
goods  of  an  Army  officer  than  of  any  other  person. 

The  only  reason  for  the  additional  charge  is  because  the 
goods  are  the  property  of  an  Army  officer — for  there  could  be 
no  claim  for  the  additional  allowance  for  any  other  reason. 
The  mere  statement  of  the  case  is  sufficient  to  show  the  in- 
justice of  it. 

The  household  goods  of  an  Army  officer  are  certainly  en- 
titled to  the  rates  applicable  on  household  goods  of  other 
persons.    The  Auditor's  action  is  affirmed. 


OEHERAL-AVEBAOE   CLAIFSE  IN   COITTBACT. 

When  a  contract  for  transporting  coal  contains  n  general-average 
clause  and  the  vessel  in  which  the  coal  is  carried  encounters  ex- 
traordinary weather  and  in  order  to  save  a  total  loss  part  of  the 
coal  so  transported  was  used  as  fuel  and  the  ship's  otcn  supplies 
were  used  out  of  their  ordinary  course,  such  coal  and  supplies 
should  be  admitted  in  the  adjustment  of  general  average  when  it 
can  be  shown  that  under  ordinary  circumstances  the  vessel  carried 
sufficient  supplies  and  coal  for  its  own  use. 

Decision  by  Comptroller  Tracewell,  June  21,  1910. 

Hope  &  Sloan,  owners  of  the  steamship  Braemount^  ap- 
pealed June  8,  1910,  from  settlement  No.  1760-1/2,  dated 
February  5,  1910,  by  the  Auditor  for  the  Navy  Department, 
disallowing  their  claim  for  £25  13s,  ($124.83)  as  contribu- 
tion in  general  average. 

The  Auditor  disallowed  the  claim,  as  follows: 

"  It  appears  from  the  evidence  submitted  that  the  damages 
sustained  were  those  incident  to  the  perils  of  the  sea  as  ordi- 
nary wear  and  tear,  and  that  no  part  of  the  vessel  or  cargo 
was  voluntarily  sacrificed  to  save  the  associated  interests. 

"  It  also  appears  from  the  chief  officer's  log  that  the  vessel 
was  badly  strained  coming  to  Newport  News  for  her  cargo, 
and  that  her  steering  gear  was  damaged,  which  was  not 
repaired  prior  to  sailing  from  that  port.     *     *     *  " 
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The  material  facts  are  as  follows: 

On  January  14,  1908,  a  contract  was  entered  into  by  Lind 
&  Co.,  of  New  York  City,  with  the  United  States,  whereby  it 
was  agreed  that  Lind  &  Co.  would  transport  and  deliver  by 
various  vessels  about  40,000  tons  of  semibituminous  coal  from 
Newport  News,  Va.,  to  San  Francisco,  Cal.,  at  the  rate  of 
$6.15  per  ton,  which  rate  was,  however,  by  agreement  of  the 
parties  reduced  as  to  the  Braemount  to  $5.75  per  ton. 

Said  contract  has  the  following  provision : 

"  Demurrage,  general  average,  and  all  other  claims  against 
the  cargo  to  be  settled  by  the  Government  at  Washington." 

The  Braemount  was  loaded  with  4,808  tons  of  coal  and  left 
Newport  News  for  San  Francisco  on  February  12, 1908.  The 
vessel  proceeded  on  her  voyage  under  ordinary  weather  con- 
ditions until  March  22,  1908,  when  off  Cape  Horn  a  strong 
northwest  gale  was  encountered,  which  increased  to  hurricane 
force. 

At  6.30  p.  m.  of  March  22  a  heavy  sea  was  shipped — 

"  bursting  in  wooden  bulwark,  bending  stanchions  and  rails, 
bursting  cabin  door,  flooding  cabin,  storeroom,  and  all  berths, 
destroying  everything  movable  and  a  large  quantity  of  stores 
in  storeroom.  Pipe  casing  and  steampipes  (were)  broken 
and  buckled,  flange  on  deck  for  ventilator  started,  also  tear- 
ing away  bunker  hatch,  tarpaulins,  woodwork  and  screen  on 
upper  bridge,  damaging  steering  compass,  flooding  out  chart 
room  and  upper  berths.       (Deck  log  of  vessel.) 

At  7  p.  m.  the  steering  gear  was  carried  away  and  hand 
gear  was  put  into  use  to  effect  repairs,  when  a  violent  sea 
caught  the  rudder,  carrying  away  the  crosshead  and  com- 
pletely wrecking  the  hand  gear,  leaving  the  rudder  flying 
about  from  side  to  side,  breaking  all  the  relieving  tackles, 
bolts,  and  bands  on  quadrant,  also  destroying  large  quan- 
tities of  rope  used  to  secure  the  rudder. 

The  storm  increase  in  severity  and  about  11  p.  m.,  while 
still  engaged  in  securing  the  rudder,  a  tremendous  sea  was 
shipped,  washing  all  hands  into  lee  scuppers,  smashing  rails, 
and  washing  away  compass,  binnacle,  stand,  life  buoys,  etc. 

By  8  a.  m.  of  the  following  day  (March  23)  the  steering 
gear  had  been  temporarily  repaired  with  gear  and  tackle, 
and  throughout  the  remainder  of  the  voyage  the  vessel  was 
steered  by  wheel  tackles. 
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Heavy  weather  was  experienced  throughout  the  following 
days,  after  March  23,  until  March  30  a  fresh  gale  with 
rough  sea  was  encountered.  At  11  a.  m.  of  the  30th  the 
ship  vibrated  fearfully  for  about  five  minutes,  as  if  ap- 
parently striking  some  obstruction  (supposed  to  be  a  sunken 
wreck),  though  nothing  could  be  seen.  Two  blades  of  the 
propeller  were  broken  off,  the  stem  post  of  the  vessel  was 
broken,  and  the  rudder  was  further  damaged.  The  vessel 
did  not  deviate  from  her  course,  but  proceeded  in  a  crippled 
condition  to  San  Francisco,  where  she  arrived  May  6,  1908. 

Temporary  repairs  were  made  at  San  Francisco  and  per- 
manent repairs  were  completed  at  Glasgow,  the  vessePs  home 
port. 

On  this  evidence,  and  the  fact  that  the  repair  of  the  dam- 
ages sustained  resulted  in  a  claim  against  the  underwriters 
for  about  $50,000,  I  am  of  the  opinion  that  the  Auditor^s 
finding,  that  such  damages  were  those  incident  to  perils  of 
the  sea  "  as  ordinary  wear  and  tear,"  is  incorrect. 

With  respect  to  the  Auditor's  reference  to  the  chief  officer's 
log  as  showing  that  the  steering  gear  was  badly  strained 
coming  to  Newport  News  for  her  cargo,  and  that  said  dam- 
age was  not  repaired  prior  to  sailing  from  that  port,  I  find 
the  chief  officer's  log  shows : 

"  January  21,  1908.  ♦  *  *  steering  gear  jammed,  and 
on  examination  found  ship  had  strained  steering  gear.  Put 
engines  half  speed  till  repairs  completed. 

"  January  22,  1908.  *  *  *  9  a.  m.  put  ship  in  hand 
steering  gear  till  steam  gear  repaired. 

"  P^ebruary  7.  At  Newport  News.  Shoremen  came  on 
board  to  take  stanchions  down  in  No.  2. 

"  February  8.  Shore  gang  working  on  stanchions  all  day." 

The  general-average  adjusters  have  fixed  £198  lis.  2d.  as 
the  amount  of  expenses  for  which  contribution  in  general 
average  should  be  made;  and  of  this  sum  have  determined 
that  the  ship  should  pay  £132  14s.  2d.,  the  freight,  £40  4s., 
and  the  Government,  as  owner  of  the  cargo,  the  remainder, 
that  is  £25  13s. 

The  main  items  of  general-average  claimed  in  this  case 
are  (1)  for  rope  and  ship's  supplies  used  out  of  their  ordi- 
nary course  in  securing  and  working  the  rudder  by  hand, 
and  (2)  for  loss  of  cargo  (200  tons  of  coal)  burnt  as  fuel 
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after  the  vessel  had  exhausted  her  bunker  coal,  as  a  conse- 
quence of  the  damage  to  the  propeller  and  the  heavy  weather 
encountered. 

With  respect  to  the  latter  item  (loss  of  cargo)  Rear- 
Admiral  Mauney,  who  was  appointed  by  the  Navy  Depart- 
ment to  take  charge  of  the  disposition  of  colliers  on  the 
Pacific  coast,  stated  the  following: 

"The  master  of  the  Braemount  reported  that  he  had 
broached  the  cargo,  and  I  don't  blame  him  under  the  cir- 
cumstances. His  ship  ran  into  some  wreckage  off  Cape  Horn 
and  two  adjacent  blades  were  broken  from  the  propeller. 
He  had  bad  weather  all  the  way  north,  and  he  avoided  port 
and  kept  his  engine  going  all  it  would  stand  that  he  might 
be  in  time  for  the  fleet.  The  engines  are  badly  racked.  The 
master  of  the  Braemount  estimated  the  amount  of  coal  taken 
from  the  cargo  as  200  tons." 

The  voucher  in  settlement  with  Lind  &  Co.  for  the  freight 
shows  that  the  Grovernment  deducted  the  whole  value  of  the 
200  tons  of  coal  burnt,  including  the  freight  on  same,  from 
the  amount  otherwise  due. 

Under  rule  9  of  the  York- Antwerp  rules  for  adjusting 
general  average,  which  were  incorporated  into  the  charter 
party,  "  Cargo,  ship's  materials  and  stores  necessarily  burnt 
for  fuel  for  the  common  safety  at  a  time  of  peril  shall  be 
admitted  as  general  average  when  and  only  when  an  ample 
supply  of  fuel  had  been  provided." 

The  general  adjusters  have  found  that  the  quantity  of 
coal  carried  by  the  vessel  for  her  own  use  "  would  have  been 
sufficient  had  the  propeller  not  been  broken  and  normal 
weather  encountered." 

With  respect  to  the  item  of  rope  and  ship's  stores  used  out 
of  the  ordinary  course  in  securing  and  working  the  rudder 
by  hand,  the  rule  governing  such  losses  is  set  forth  in 
Phillips  on  Insurance,  section  1299,  as  follows : 

"Another  case  of  general  average  is  the  application  of 
something  belonging  to  the  ship  to  a  use  different  from  that 
to  which  it  is  applied  in  the  ordinary  course  of  navigation. 

"  If  spars  are  cut  up  to  construct  a  temporary  rudder,  or 
cordage  is  used  to  fasten  it,  or  a  cable  or  rope  and  spar  are 
put  out  to  assist  in  steering  the  ship,  in  case  of  the  loss  of 
the  rudder,  or  a  part  of  the  sails  and  cordage  are  used  at 
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sea  in  stopping  a  leak,  or  ^  fothering,^  as  it  is  called,  or  a 
cable  is  cut  from  the  anchor  to  be  used  as  a  hawser,  there 
can  be  no  question  that  the  loss  and  damage  are  subjects  of 
contribution."  (See  also  2  Parsons  Marine  Ins.,  309;  8  Am. 
and  Eng.  Encyc.  of  Law,  1298,  and  cases  cited;  Carver  on 
Carriage  by  Sea,  sec.  382.) 

While  the  ordinary  rule  may  be  that  adjustments  are  made 
at  the  port  of  destination  or  delivery  of  the  cargo,  there 
may  be  good  reasons  for  making  the  adjustment  at  another 
port.  (2  Parsons  on  Marine  Ins.,  360,  361,  and  cases  cited; 
9  Comp.  Dec,  335.) 

Adjustments  of  general  average  are  usually  made  in  all 
our  commercial  ports  in  a  form  and  manner  substantially 
the  same  and  in  accordance  with  similar  principles  every- 
where, but  there  is  no  particular  form  of  adjustment  estab- 
lished by  law  or  usage.     (2  Parsons  on  Marine  Ins.,  349.) 

An  examination  of  the  adjusters'  statement  in  this  case 
shows  no  item  charged  to  general  average  that  would  not  be 
chargeable  under  the  usages  of  this  country,  and  the  state- 
ment will  be  accepted  as  fixing  the  liability  of  the  Grovem- 
ment  to  contribute  the  amount  claimed  for  contribution  as 
general  average. 

The  action  of  the  Auditor  is  reversed  and  a  certificate  of 
diflFerences  for  $124.83  (£26  13s.)  will  issue. 


PAYXEITT  07  EXPEH8ES  07  DEPirTT  C0LLE0T0B8  07  DrnOUIAL 
BEVENTTE  AS  WITHESSES  Dff  EEYENITE  CASES  BE70EB  UHTTED 
STATES  COKiaSSIOHEB. 

Tbe  proper  expenses  actaaUy  and  necessarily  incurred  ander  section 
850,  Revised  Statutes,  by  deputy  collectors  of  internal  revenae  in 
attending  as  witnesses  on  behalf  of  the  GoTemment  upon  pre- 
liminary examinations  before  United  States  commissioners  tn 
internal-revenue  cases  in  obedience  to  subpoenas,  are  payable  from 
the  appropriation  "  Fees  of  witnesses,  United  States  courts.** 

ComptroUer  TraceweU  to  the  Secretary  of  the  Treasury,  June  81,  1910i 

I  am  in  receipt,  by  your  reference  of  the  10th  instant,  of  a 

letter  addressed  to  you  on  the  26th  ultimo  by  the  Commis- 
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sioner  of  Internal  Revenue,  relative  to  the  proper  appropria- 
tion legally  chargeable  with  the  expenses  incurred  by  deputy 
collectors  of  internal  revenue  in  attending  examinations  be- 
fore United  States  commissioners  in  internal-revenue  cases 
in  obedience  to  subpoenas.  There  is  also  inclosed  a  letter  ad- 
dressed to  you  by  the  Attorney-General,  dated  the  23d  ultimo, 
referring  to  the  same  subject. 

You  request  my  decision  of  the  question  raised  by  the  cor- 
respondence submitted. 

There  are  two  appropriations  to  be  considered  in  deciding 
the  question  presented.  These  appropriations  are  "  Salaries 
and  expenses  of  collectors  of  internal  revenue  "  and  "  Fees  of 
witnesses,  United  States  courts." 

The  first  appropriation. reads: 

"  For  salaries  and  expenses  of  collectors  of  internal  reve- 
nue and  deputy  collectors  and  surveyors,  and  clerks,  mes- 
sengers, and  janitors  in  internal-revenue  offices,  two  million 
and  ninety  thousand  dollars:  Provided^  That  no  part  of  this 
amount  be  used  in  defraying  the  expenses  of  any  officer 
designated  above  subpoenaed  by  the  United  States  courts 
to  attend  any  trial  before  a  United  States  court  or  prelimi- 
nary examination  before  any  United  States  commissioner, 
which  expense  shall  be  paid  from  the  appropriation  for 
"  Fees  of  witnesses.  United  States  courts."  (Act  of  Mar.  4, 
1909;  36  Stat,  870.) 

The  second  appropriation  reads: 

"  Fees  of  witnesses,  United  States  courts:  For  fees  of  wit- 
nesses and  for  payment  of  the  actual  expenses  of  witnesses, 
as  provided  by  section  eight  hundred  and  fifty.  Revised  Stat- 
utes of  the  United  States,  one  million  two  hundred  and  fifty 
thousand  dollars."    (Act  of  Mar.  4, 1909 ;  35  Stat.,  1015.) 

Section  860,  Revised  Statutes,  provides : 

"  When  any  clerk  or  other  officer  of  the  United  States  is 
sent  away  from  his  place  of  business  as  a  witness  for  the  Gov- 
ernment, his  necessary  expenses,  stated  in  items  and  sworn 
to,  in  going,  returning,  and  attendance  on  the  court,  shall 
be  audited  and  paid ;  but  no  mileage  or  other  compensation 
in  addition  to  his  salary  shall  in  any  case  be  allowed." 

The  proviso  in  the  first-named  appropriation  act  appeared 
for  the  first  time  in  the  act  of  May  22,  1908  (36  Stat.,  207), 
making  appropriations  for  the  Internal-Revenue  Service  for 
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the  fiscal  year  1909,  and  is  apparently  similar  in  language, 
character,  and  import  to  the  proviso  inserted  annually  for 
the  past  sixteen  years  or  more  in  the  appropriation  "  Sup- 
pressing counterfeiting  and  other  crimes."  (See  15  Comp. 
Dec,  594.) 

The  proviso  in  the  appropriation  "  Salaries  and  expenses 
of  collectors  of  internal  revenue  "  was  evidently  enacted  for 
the  purpose  of  modifying  the  practice  theretofore  in  exist- 
ence of  paying  from  said  appropriation  the  expenses  of 
deputy  collectors  incurred  in  attending  court,  or  preliminary 
examinations  before  commissioners,  as  witnesses  on  behalf  of 
the  United  States  in  obedience  to  subpoenas  in  certain  in- 
ternal-revenue cases.  The  practice,  or  rule  in  force,  prior  to 
this  new  legislation  on  the  subject  is  set  forth  in  the  Comp- 
troller's decision  in  Dockery^s  case  (14  Comp.  Dec.,  80),  the 
syllabus  of  which  decision  reads: 

^^  Where  a  deputy  collector  of  internal  revenue  makes  a 
raid,  swears  out  a  warrant,  and  makes  an  arrest  thereunder 
for  a  violation  of  the  internal-revenue  laws,  his  attendance  at 
the  hearing  thereon  is  a  part  of  his  official  duty  to  aid  in  the 
prevention  and  detection  of  such  violations  and  the  punish- 
ment therefor,  and  testimony  given  by  him  is  incidental  to 
such  official  attendance,  whether  he  be  subpcenaed  as  a  witness 
or  not,  and  his  expenses  incurred  therebv  are  not  payable 
from  the  judicial  appropriation  for  fees  of  witnesses,  but  are 
a  charge  against  the  proper  appropriation  for  the  Internal- 
Revenue  l^rvice." 

The  action  of  Congress  in  legislating  as  it  has  seons  to 
settle  the  question  raised  by  the  correspondence  now  before 
me,  and  in  view  of  such  legislation  (the  proviso  quoted 
above)  I  am  of  opinion  that  the  proper  expenses  actuaUy 
and  necessarily  incurred  under  section  850,  Revised  Statutes, 
by  deputy  collectors  of  internal  revenue  in  attending  as  wit- 
nesses on  behalf  of  the  Government  upon  preliminaiy 
examinations  before  United  States  commissioners  in  internal- 
revenue  cases  in  obedience  to  subpoenas  are  payable  from  the 
appropriation  "  Fees  of  witnesses,  United  States  courts." 
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BJSDIBirBBSMEVT  OF  EXPENSES  DVCTFRBEB  BT  OFFICE  DEPTFTT 
MAKSWAT,  Dff  SERYIHQ  WAB&AKT  OF  ARREST. 

A  officer  deputy  marshal  who  after  legally  arresting  a  person  trans- 
ports such  person  before  a  United  States  commissioner  farther 
from  the  place  of  arrest  than  the  commissioner  nearest  thereto, 
is  entitled  to  reimbursement  of  such  expenses  only  as  would  have 
been  incurred  had  he  taken  the  prisoner  before  the  nearest'  com- 
missioner. 

An  office  deputy  marshal  is  not  entitled  to  reimbursement  of  expenses 
incurred,  upon  the  telegraphic  request  of  a  commissioner,  going 
from  his  official  station  to  another  place  in  order  to  get  possession 
of  a  warrant  of  arrest 

Comptroller  Traoewell  to  A.  J.  Houston,  United  States  marshal,  June 
22,  1910. 

I  am  in  receipt  of  your  letter  of  the  13th  instant  as  follows : 

"  I  respectfully  ask  your  decision  in  the  following  case : 

"  R.  E.  AdcocK,  office  deputy  United  States  marshal,  with 
headquarters  at  Beaumont,  Tex.,  was  notified  by  telegraph  by 
United  States  Commissioner  Jos.  Palica,  of  Port  Arthur. 
Tex.^  to  come  there  at  once,  as  he  had  warrant  of  arrest  for 
parties  there  in  Port  Arthur.  Deputy  went  to  Port  Arthur 
and  when  he  arrived  there  was  handed  a  warrant  for  the 
arrest  of  Joe  Kirkmeyer,  Richmond  Fry,  and  Charlie  Pond 
(Chinaman). 

"The  warrant  was  issued  on  complaint  of  R.  H.  Dunn, 
collector  of  customs,  charging  conspiracy  in  violation  of  sec- 
tion 5440,  Revised  Statutes  of  the  United  States. 

"  Deputy  arrested  Kirkmeyer  and  Fry,  and  Commissioner 
Palica  set  the  hearing  for  4  o'clock  in  the  afternoon. 

"The  other  defendant,  Charlie  Pond,  was  in  Beaumont, 
and  in  order  to  have  him  in  Port  Arthur  in  time  for  the  hear- 
ing the  deputy  hired  an  automobile,  went  to  Beaumont  and 
arrested  the  defendant,  but  on  account  of  a  breakdown  did 
not  reach  Port  Arthur  in  time,  in  consequence  of  which  the 
preliminary  examination  was  set  for  the  18th. 

"  Kirkmeyer  made  bond  for  his  appearance,  and  Fry  and 
Pond  were  committed  to  the  Orange  County  jail  at  Orange. 

"Deputy  explains  that  the  reason  he  did  not  take  Pond 
before  United  States  Commissioner  Haley  at  BeaumcMit  was, 
the  defendant  demanded  a  preliminary  examination  at  once, 
and  that  if  he  had  taken  him  before  the  commissioner  at 
Beaumont  it  would  have  been  necessary  for  him  to  return  to 
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Port  Arthur  and  bring  all  the  witnesses  over  to  Beaumont 
and  that  the  expense  would  have  been  just  as  great 
"  The  following  expense  was  incurred  by  the  deputy : 

June   9.  Railway  fare  Beaumont  to  Port  Arthur $0.80 

Automobile  hire,  Port  Arthur  to  Beaumont  and  re- 
turn   7.00 

Dinner .  80 

Railway   fare,   Port  Arthur   to   Beaumont,   for   self, 

guard,  and  2  prisoners 2.40 

Hack  at  Beaumont  from  K.  C.   S.  depot  to  T.  and 

N.  O.  depot,  for  self,  guard,  and  prisoners 1.50 

Railway  fare,  Beaumont  to  Orange,  self,  guard,  and 

prisoners 2. 00 

Lodging  at  Orange  for  self  and  guard 3.00 

Hack  at  Orange  from  depot  to  jail  for  4 1.00 

June  10.  Railway  fare,  Orange  to  Beaumont,  for  deputy  and 

guard 1.30 

Guard  hire,  1  day 2.00 

Total 22. 20 

"  Port  Arthur  is  20  miles  from  Beaumont.  Question : 
Is  the  deputy  entitled  to  be  reimbursed  on  account  of  expenses 
incurred  incident  to  the  arrest  and  commitment  of  defendant 
Pond,  inasmuch  as  the  defendant  was  not  taken  before  the 
nearest  United  States  commissioner? 

"  If  not  entitled  to  any  of  the  above  expenses,  please  indi- 
cate such  as  should  be  eliminated  from  his  account.'^ 

It  has  been  decided  (5  Comp.  Dec.,  351)  that  an  oijice 
deputy  marshal  who  takes  a  prisoner  before  a  United  States 
commissioner  farther  from  the  place  of  arrest  than  the 
commissioner  nearest  thereto  is  entitled  to  such  expenses  only 
as  would  have  been  incurred  by  him  had  he  taken  the  pris- 
oner before  the  nearest  conmiissioner,  as  required  by  the  act 
of  August  18,  1894  (28  Stat.,  416). 

The  only  reason  given  for  not  taking  the  defendant  Pond 
before  the  nearest  commissioner  is  that  the  defendant  ^  de- 
manded a  preliminary  examination  at  once,"  and  had  he  been 
taken  before  the  nearest  conmiissioner  "  it  would  have  been 
necessary,"  as  alleged,  for  the  deputy  "to  return  to  Port 
Arthur  and  bring  all  the  witnesses  over  to  Beaumant^  and 
that  the  expense  would  have  been  just  as  great"  The  rea- 
son given  is  hardly  sufficient  to  set  aside  the  mandatory 
provisions  of  the  statute  cited.  It  is  not  seen  how  it  would 
have  been  the  duty  of  the  deputy  "  to  bring  all  the  witnesses 
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over  to  Beaumont*'  in  this  case.  It  might  have  devolved 
upon  the  deputy  to  subpoena  the  witnesses,  but,  except  in 
unusual  cases,  his  duty  in  regard  to  witnesses  would  have 
ended  there. 

It  appears  to  be  a  fact  that  the  defendant,  Charlie  Pond, 
was  arrested  at  Beaumont,  the  official  station  of  Office  Dep- 
uty Adcock,  and  that  there  was  a  United  States  commissioner 
residing  at  Beaumont  at  the  time  before  whom  the  defend- 
ant could  have  been  taken.  Instead  of  taking  the  defend- 
ant before  the  commissioner  at  Beaumont,  the  deputy  took 
the  prisoner  before  the  commissioner  at  Port  Arthur,  20 
miles  distant  from  the  place  of  arrest,  where  he  was  given 
a  separate  examination,  and  committed  to  jail  at  Orange. 

If  the  warrant  for  Pond  had  been  sent  to  the  office  deputy 
at  Beaumont,  in  accordance  with  the  usual  and  accepted 
practice  (it  ordinarily  not  being  the  official  duty  of  the. 
deputy  to  travel  to  a  place,  under  telegraphic  notice  from  a 
commissioner,  in  order  to  get  possession  of  process),  it  is 
evident  that  the  office  deputy  would  not  have  incurred  any 
expense  in  serving  the  warrant  on  Pond  or  in  transporting 
him  before  the  nearest  ccMnmissioner. 

Upon  consideration  of  the  facts  in  this  case  and  the  laws 
applicable  thereto,  I  am  of  opinion  that  the  expense  incurred 
in  going  to  Port  Arthur  to  get  possession  of  the  warrant, 
and  the  expenses  incident  to  the  arrest  of  Pond  and  trans- 
porting him  from  Beaumont  to  Port  Arthur,  are  not  prop- 
erly allowable,  but  that  the  deputy  is  entitled  to  railroad 
fare  from  Port  Arthur  to  Beaumont,  60  cents,  in  lieu  of 
the  charge  of  $7  for  automobile  hire,  the  60  cents  being 
regarded  as  a  proper  expense  incurred  by  the  deputy  in 
returning  to  his  official  station.  The  remainder  of  the  items, 
amounting  to  $15.20,  appear  to  be  legal  expenses,  and  if 
actually  and  necessarily  incurred  and  paid  by  the  office 
deputy  may  be  reimbursed  by  the  marshal  upon  proj^er 
vouchers. 
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JURISDICTIOH  OF  THE  OOXPTBOLLEK  OF  THE  TKEASmiY  AS  TO 
THE  aiFESTIOH  OF  THE  AXOUHT  A  VHITED  STATES  WAmnrAT. 
SH0I7LD  CHABOE  PEIYATE  LITI0AHT8  FOE  8EEVIN0  PROCESS. 

The  (Comptroller  of  the  Treasury  is  without  Jurisdiction  to  render 
an  advance  decision  as  to  the  question  of  the  amount  a  United 
States  marshal  should  charge  private  litigants  in  civil  cases  for 
the  service  of  process,  such  as  subpo&na  in  chancery,  injunction 
orders,  etc.,  as  this  question  Is  clearly  one  for  the  determination 
of  the  court  upon  the  taxation  of  costs. 

CoB^troUer  Traeewell  to  F.  B.  Clark,  United  States  marthal,  Jvae 
22,  1810. 

I  am  in  receipt  of  your  letter  of  the  15th  instant,  as  fol- 
lows: 

"  Office  Deputy  Nichol  served  subpoena  in  chancery  and 
injunction  order  in  Laughrey  v.  Ilannun  et  ah  and  Cunvniins 
V.  Ilannun  et  al.  at  Boone,  Iowa,  43  miles  from  Des  Moines, 
upon  same  trip.  Mileage  figures  $2.58  and  actual  expense 
of  deputy  $2.80. 

"  Would  it  be  proper  to  charge  plaintiff  in  each  of  these 
cases  mileage,  or  actual  expense  of  deputy,  in  addition  to  fees 
for  services? " 

It  is  understood  that  you  do  not  request  my  decision  as  to 
any  payment  to  be  made  by  you  to  Office  Deputy  Nichol,  as 
the  amount  payable  to  him  is  not  at  all  dependent  upon  what 
you  shall  charge  and  collect  from  the  private  litigants. 

It  is  also  obvious  that  what  you  shall  charge  these  private 
litigants  does  not  involve  the  payment  by  you,  as  a  disbursing 
officer,  of  any  claim  or  demand  against  the  United  States. 

The  Comptroller  is  without  jurisdiction  to  render  an  ad- 
vance decision  upon  the  request  of  a  marshal  as  to  what  the 
marshal  shall  charge  private  litigants  in  civil  cases  for  the 
service  of  process,  such  question  being  "  clearly  one  for  the 
determination  of  the  court  upon  the  taxation  of  costs."  (See 
3  Comp.  Dec,  239,  241;  15  id.,  410,  411.) 

While  I  am  without  jurisdiction  to  decide  the  question 
presented,  your  attention  is  nevertheless  directed  to  para- 
graphs 335,  338,  341,  and  342  of  "  Instructions  to  United 
States  Marshals,  etc.,"  issued  by  the  Attorney-General  April 
1,  1904,  a  careful  reading  of  which  will  aid  you  in  arriving 
at  the  proper  amount  collectible  by  you  from  the  private 
litigants  mentioned  in  your  letter.    If  you  have  any  doubts 
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as  to  the  correct  interpretation  that  you  should  place  upon 
said  "  instructions,"  it  is  suggested  that  you  correspond  with 
the  Attorney-General  in  reference  thereto. 


LSCTUBIVO  SE&YIOBS  FOR  VHITEP  STATES  SEKYICE  SCHOOLS. 

The  services  merely  of  a  lecturer  are  not  within  the  terms  of  the 
appropriation  of  March  3,  1909  (35  Stat.,  733),  authorizing  the 
"purchase  of  text-books,  books  of  reference,  scientific  and  pro> 
fessional  papers"  for  United  States  service  schoola 

Assistant  ComptroUer  Xitohell  to  the  Seoretary  of  War,  Jane  S2,  ISIO. 

I  have  your  submission  of  June  20,  1910,  of  the  request  of 
Capt.  A.  E.  Saxton,  disbursing  officer,  the  Army  service 
schools.  Fort  Leavenworth,  Kans.,  for  decision  whether  pay- 
ment is  authorized  from  the  appropriation  of  March  3,  1909, 
for  the  United  States  service  schools,  fiscal  year  1910  (35 
Stat'.,  733),  of  a  voucher  stated  in  favor  of  Caryl  D.  Has- 
kins,  as  follows: 

"  For  services  rendered  in  delivering  two  lectures  on  elec- 
trical en^neering  at  the  army  service  schools.  Fort  Leaven- 
worth, Kans.  (manuscript  of  lectures  is  in  possession  of 
school  and  is  being  printed  with  a  view  to  distribution  to 
officers  of  the  Army  and  Organized  Militia  through  medium 
of  the  mailing  list  of  schools),  $100." 

The  voucher  has  not  been  certified  by  the  payee  nor  by  a 
government  officer,  but  I  take  the  submission  to  be  an  inquiry 
by  you  whether  the  appropriation  for  the  United  States 
service  schools  (35  Stat.,  733)  may  be  used  for  an  expendi- 
ture of  the  character  stated  in  the  voucher. 

The  appropriation  provides  as  follows: 

"United  States  service  schools:  To  provide  means  for  the 
theoretical  and  practical  instruction  at  the  Staff  College 
(including  the  army  school  of  the  line  and  the  Army  Signal 
School)  at  Fort  Leavenworth,  Kans.,  and  the  mounted  serv- 
ice school  at  Fort  Riley,  Kans.,  by  the  purchase  of  text-books, 
books  of  reference,  scientific  and  professional  papers,  the 
purchase  of  modem  instruments  and  material  for  theoretical 
and  practical  instruction,  and  for  all  other  absolutely  neces- 
sary expenses,  to  be  allotted  in  such  proportions  as  may, 
in  the  opinion  of  the  Secretary  of  War,  be  for  the  best 
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interests    of    the    military    service,    twenty-five    thousand 
dollars.    *     *     *" 

The  means  of  instruction  authorized  to  be  provided  under 
the  appropriation,  mipra^  are  "  by  the  purchase  of  text-books, 
books  of  reference,  scientific  and  professional  papers."  In 
12  Comp.  Dec.,  619,  in  considering  an  appropriation  for  the 
service  schools  in  almost  similar  terms,  it  appeared  that  the 
lectures  were  from  notes  prepared  by  the  lecturer  and  were 
based  on  personal  experience,  and  that  said  notes  were  re- 
duced to  such  written  form  as  to  be  available,  and  were  to  be 
used  as  a  text-book  for  the  instruction  of  students  in  subse- 
quent classes  in  said  college  as  a  necessary  and  essential  part 
of  the  course  of  instruction  to  be  thereafter  given  in  said 
college;  and  in  view  thereof  the  opinion  was  expressed  that 
an  expenditure  for  the  traveling  expenses  of  the  lecturer  was 
reasonably  within  the  meaning  and  intent  of  the  appropri- 
ation. In  the  above  case  no  charges  for  his  services  were 
made  by  the  lecturer. 

In  the  present  case  I  think  the  services  merely  of  a  lecturer 
are  not  within  the  terms  of  the  appropriation,  which  appear 
to  be  confined  to  the  purchase  of  "  text-books,  books  of  refer- 
ence, scientific  and  professional  papers,"  and  payment  for 
such  lecturing  services  would  not  be  authorized.  The  voucher 
states  that  the  "  manuscript  of  lectures  is  in  possession  of 
school  and  is  being  printed  with  a  view  to  distribution  to 
officers  of  the  Army  and  Organized  Militia  "  through  medium 
of  the  mailing  list  of  schools.  The  scientific  and  profes- 
sional papers  authorized  to  be  procured  by  the  appropriation 
are  for  the  instruction  of  the  service  schools  designated  in 
said  appropriation.  The  information  furnished  indicates 
that  the  voucher  represents  the  payment  for  lecturing  serv- 
ices and  not  the  purchase  of  a  scientific  or  professional  paper 
for  said  service  schools,  and  I  am  of  opinion  the  expenditure 
would  not  be  authorized  from  the  appropriation,  supra,  for 
the  service  schools. 
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ADJITDICATIOH    OF    CLAIM    BT    CONO&ESS    HOT    AFFECTED    BY 
SETTLEMENTS  MADE  BT  ACCOITKTING  OFFICE&S. 

The  proviso  In  the  act  of  March  4,  1907  (34  Stat.,  1356),  relating  to 
settlements  by  the  accounting  officers  of  the  Treasury  "without 
regard  to  former  settlements  or  adjudications  hy  their  predeces- 
sors" does  not  affect  claims  adjudicated  hy  Congress, 

Decision  by  Assistant  Comptroller  Mitchell,  June  23,  1910. 

It  appears  from  the  records  that  James  De  Long  was  en- 
rolled July  2, 1861,  at  La  Fayette,  Ind.,  mustered  into  service 
as  private,  Company  A,  Twentieth  Indiana  Infantry,  to  serve 
three  years;  promoted  to  corporal  October  31, 1861;  promoted 
to  first  sergeant  October  1,  1862;  promoted  to  second  lieu- 
tenant, mustered  in  as  such  to  date  March  28, 1803 ;  mustered 
in  as  first  lieutenant  to  date  April  18,  1863,  and  discharged 
September  5,  1864,  near  Petersburg,  Va.,  on  tender  and  ac- 
ceptance of  resignation  on  account  of  physical  disability. 

By  army  paymasters  he  was  paid  (errors  excepted)  pay 
and  allowances  as  of  the  grades  held  by  him  as  an  enlisted 
man  from  July  2,  1861,  to  March  27,  1863;  as  second  lieu- 
tenant, March  28,  1863,  to  April  17,  1863;  and  as  first  lieu- 
tenant from  April  18,  1863,  to  September  4,  1864. 

Under  the  provisions  of  the  act  of  June  3, 1884,  as  amended 
by  the  act  of  February  3,  1887,  his  record  was  amended  to 
show  him  mustered  in  as  second  lieutenant  to  date  from 
February  16,  1863,  and  as  captain  to  date  from  August  1, 
1864. 

By  settlement  No.  71260,  confirmed  by  the  Second  Comp- 
troller March  9,  1887,  there  was  allowed  in  this  case  $224.53, 
being  $100  bounty  under  act  of  April  22,  1872,  $3.50  (net) 
pay  and  allowances  for  September  5, 1864,  and  $121.03  (net) 
allowances  for  traveling  from  place  of  discharge  to  place  of 
enrollment  on  discharge  of  September  5,  1864. 

There  being  no  appropriation  available  from  which  to  pay 
the  amount  ($224.53)  found  due  by  the  accounting  officers, 
said  sum  was  (under  the  provisions  of  the  act  of  July  7, 
1884,  23  Stat.,  254)  certified  by  the  Secretary  of  the  Treasury 
to  Congress  for  an  appropriation  as  a  legal  claim,  and  Con- 
gress appropriated  for  the  same  March  30, 1888.    (See  p.  35, 
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H.  Ex.  Doc.  No.  90,  50th  Cong.,  1st  sess.,  and  deficiency  ap- 
propriation act  of  March  30,  1888;  25  Stat.,  65.) 

By  settlement  No.  99231,  confinned  by  the  Second  Comp- 
troller October  20,  1888,  there  was  allowed  in  this  case 
$103.09,  being  pay  and  allowances  due  under  amended  record 
under  act  of  June  3,  1884,  and  act  of  February  3,  1887,  ad- 
ditional pay  for  responsibility  with  respect  to  the  clothing, 
arms,  and  accouterments  of  a  company,  and  other  short  pay- 
ments. 

.  There  being  no  appropriation  available  from  which  to  pay 
the  amount  ($103.09)  found  due  by  the  accounting  officers, 
said  sum  was  (under  the  provisions  of  the  act  of  July  7, 1884, 
23  Stat.,  254)  certified  by  the  Secretary  of  the  Treasury  to 
Congress  for  an  appropriation  as  a  legal  claim,  and  Congress 
appropriated  for  the  same  March  2, 1889.  (See  p.  12,  H.  Ex. 
Doc.  No.  59,  50th  Cong.,  2d  sess.,  and  deficiency  appropri- 
ation act  of  March  2,  1889;  25  Stat.,  932  and  933.) 

The  appropriation  of  specific  sums  to  pay  the  claims  in  this 
case  is  an  adjudication  by  Congress  of  said  claims,  which  were 
for  arrears  of  pay,  bounty,  and  other  allowances,  and  such  an 
adjudication  is  conclusive  upon  the  accounting  officers;  there- 
fore I  have  no  jurisdiction  in  the  matter  of  said  claims. 
(See  decision  of  this  office  dated  May  12, 1910,  in  the  case  of 
Joseph  A.  Mower,  and  authorities  therein  cited ;  also  my  de- 
cision in  case  of  Parsons,  June  11,  1910;  in  case  of  Lynn, 
June  16,  1910;  and  in  case  of  Davidson,  June  22,  1910.) 

The  War  Department  has  decided  that  the  act  of  February 
24,  1897  (29  Stat,  593),  does  not  affect  the  status  of  the  said 
James  De  Long  as  of  Twentieth  Regiment  Indiana  Infantry; 
therefore  he  is  not  entitled  to  any  pay  or  allowance  by  rea- 
son of  said  act.  (See  act  of  Congress  approved  April  19, 
1910;public,  No.  139.) 

The  proviso  in  the  act  of  March  4,  1907  (34  Stat.,  1356), 
relating  to  settlements  by  the  accounting  officers  of  the  Treas- 
ury "  without  regard  to  former  settlements  or  adjudications 
by  their  predecessors  "  does  not  affect  the  claims  adjudicated 
hy  Congress  in  this  case. 

The  Auditor  for  the  War  Department,  by  his  certificate 
No.  53268,  dated  March  7,  1910,  allowed  the  said  James  De 
Long  $3.83  on  account  of  items  embraced  in  the  claims  pre- 
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viously  adjudicated  by  Congress.  Said  sum  of  $3.83  has 
been  paid  to  the  said  James  De  Long. 

As  all  items  considered  by  the  Auditor  on  March  7,  1910, 
in  this  case  had  been  adjudicated  by  Congress,  he  had  no 
jurisdiction  in  the  matter. 

The  appeal  is  dismissed. 


AHHirAL  LEAVE  07  EXPLOTEES  07  THE  DISTEICT  07  COLTTKBIA. 

Tbe  act  of  March  2,  1905  (33  Stat,  913),  definitely  provides  for  the 
granting  of  annual  leave  to  employees  of  the  District  of  (Colum- 
bia, and  any  regulation  made  by  the  Board  of  (Commissioners  of 
the  District  of  Columbia  to  regulate  such  leave  is  unauthorized 
which  is  in  conflict  with  such  act. 

ComptroUer  Tracewell  to  the  pretldent  of  the  Board  of  Commlstloners 
of  the  District  of  Coliunbia,  June  23,  1910. 

By  your  reference  of  the  13th  instant  I  am  in  receipt  from 
the  auditor  for  the  District  of  Columbia  of  a  letter  in  which 
two  series  of  questi<Mis  are  presented  for  decision : 

First.  Whether  the  Commissioners  of  the  District  of 
Columbia  are  authorized  to  grant  leave  of  absence  with  pay 
to  certain  classes  of  per  diem  employees  engaged  as  follows : 

(1)  Employees  engaged  in  the  engineer  department  of 
the  District  who  are  paid  from  general  appropriations  for 
construction  of  buildings,  sewers,  street  work,  bridge  work, 
etc. 

(2)  Employees  appointed  under  and  paid  per  diem  com- 
pensation from  certain  appropriations  for  the  health  de- 
partment. 

(3)  Persons  employed  and  paid  per  diem  compensation  as 
collectors  or  bailiffs  in  the  office  of  the  collector  of  taxes. 

Second.  Whether  the  commissioners  have  authority  under 
the  act  of  March  2,  1895  (28  Stat.,  747),  to  control  by  regu- 
lation the  matter  of  leaves  of  absence  to  per  diem  employees, 
and  what  constitutes  continuous  service  under  and  within  the 
meaning  of  the  above  statute. 

It  will  be  more  satisfactory  and  logical  to  decide  these 
questions  in  their  inverse  order. 
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The  act  of  March  2,  1895,  upon  which  you  predicate  the 
question  as  to  your  authority  to  control  by  regulation  the 
matter  of  leaves  of  absence  to  per  diem  employees,  reads: 

'''Provided^  That  the  Commissioners  of  the  District  of 
Columbia  are  authorized  hereafter,  in  their  discretion,  to 
grant  leave  of  absence,  not  to  exceed  thirty  days  to  any  indi- 
vidual in  any  iSscal  year,  to  regular  employees  not  to  exceed 
thirty  annually  appointed  directly  by  the  commissioners  and 
paid  out  of  general  appropriations,  and  whose  service  is  con- 
tinuous, but  who  receive  per  diem  compensation." 

This  provision  is  uncertain  in  its  terms  and  ambiguous  in 
its  meaning.  If  literally  construed,  no  intelligent  meaning 
can  be  given  to  certain  of  its  parts;  for  instance,  where  it 
provides  that  you  may  grant  thirty  days'  leave  of  absence 
to  any  individual. 

Congress  evidently  meant  by  this  language  a  certain  class 
of  District  employees  and  not  individuals  in  the  general  sense 
in  which  the  word  is  used.  To  arrive  at  the  congressional 
intent  of  this  illy  worded  provision,  it  is  necessary  to  under- 
stand certain  pertinent  facts  which  existed  when  it  became 
law.  At  that  time  there  was  no  statute  providing  for  leaves 
of  absence  with  pay  affecting  the  District  of  Columbia  em- 
ployees. I  use  the  word  "employees"  in  its  broad  sense, 
covering  clerks,  laborers,  messengers,  agents,  and  all  other 
persons  under  the  District  government.  There  were  on  the 
pay  rolls  of  the  District  at  the  time  of  its  passage  30 
employees  regularly  employed,  appointed  directly  by  the 
board  and  paid  from  general  appropriations,  but  their  com- 
pensation was  paid  by  per  diems.  These  employees  were 
soon  afterwards,  by  act  of  Congress,  transferred  to  the  annual 
roll  of  regular  employees,  and  their  compensation  specifically 
appropriated  for  by  Congress. 

With  the  above  explanations,  it  appears  to  have  been  the 
probable  intent  of  Congress  in  the  passage  of  the  above  act 
to  provide  a  thirty-day  leave  of  absence  with  pay  for  the 
regular  employees  of  the  District  who  are  paid  annual  sal- 
aries, and  the  same  leave  for  a  certain  other  class  of  em- 
ployees, 30  in  number,  designated  as  regular  employees, 
paid  from  general  appropriations,  whose  services  are  con- 
tinuous, but  who  are  paid  per  diem  compensations. 

Leave  of  absence  with  pay  is  not  a  right  of  any  employee 
of  the  Government.  It  has  no  legal  existence  except  as 
granted  by  Congress. 
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If  the  question  of  granting  leaves  of  absence  with  pay 
had  been  a  matter  in  the  discretion  of  the  board  of  com- 
missioners, the  act,  s^ipra^  would  have  been  an  unwarranted 
usurpation  of  the  board's  authority.  It  tells  you  to  whom 
you  may  grant  the  leave,  fixes  the  time  in  which  you  may 
grant  it,  and  points  out  the  particular  employees  to  whom 
it  may  be  granted.  If  there  should  be  any  doubt  remaining 
as  to  your  general  authority  to  grant  leaves  of  absence  with 
pay,  regardless  of  a  statute  authorizing  you  to  grant  such 
leaves,  section  2  of  the  act  of  March  2,  1905  (33  Stat.,  913), 
removes  that  doubt*    This  section  reads : 

"  That  no  civil  officer,  clerk,  draftsman,  copyist,  messenger, 
assistant  messenger,  mechanic,  watchman,  laborer,  or  other 
employee  shall,  after  June  thirtieth,  nineteen  hundred  and 
five,  be  employed  in  any  office,  department,  or  branch  of  the 
government  oi  the  District  of  Columbia,  except  only  at  such 
rates  and  in  such  numbers,  respectively,  as  may  be  specifically 
appropriated  for  by  Congress  for  such  clerical  and  other 
personal  services  for  each  fiscal  year;  and  no  civil  officer, 
clerk,  draftsman,  copyist,  messenger,  assistant  messenger, 
mechanic,  watchman,  laborer,  or  ower  employee  shall,  after 
said  date,  be  employed  in  any  office,  department,  or  other 
branch  of  the  government  of  the  District  of  Columbia  or 
be  paid  from  any  appropriation  made  for  contingent  ex- 
penses, or  for  any  specific  or  general  purpose,  unless  such 
emplovment  is  authorized  and  payment  therefor  specifically 
provided  in  the  law  granting  the  appropriation,  or  is  author- 
ized as  hereinafter  provided;  ana  then  only  for  services 
actually  rendered  in  connection  with  and  for  the  purposes 
bf  the  appropriation  from  which  payment  is  made  and 
lit  the  rate  of  compensation  usual  and  proper  for  such 
services    *    *    *." 

By  its  specific  terms  you  are  limited  in  paying  officers, 
clerks,  or  employees  to  the  amounts  earned  for  services 
actually  rendered.  This  act  is  in  pari  materia  with  the  leave 
act,  does  not  repeal  it,  and  they  are  to  be  read  together  as 
one  act  upon  the  same  subject-matter.  It  follows  that  you 
are  confined  in  granting  leaves  to  employees  of  the  District 
to  the  leave  law,  and  have  only  such  discretion  in  granting 
them  as  is  contained  in  the  law  itself. 

In  order  to  decide  your  first  series  of  questions  it  is  neces- 
sary to  determine  what  is  meant  by  Congress  in  said  leave 
provision    by    the   phrases   '^general   appropriations "    and 
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"  regular  employees."  It  grants  thirty  days'  leave  with  pay 
to  not  to  exceed  30  regular  employees  directly  appointed  by 
the  commissioners,  who  are  paid  out  of  general  appropria- 
tions, and  whose  services  are  continuous,  but  who  receive 
per  diem  compensation. 

If  there  are  any  such  employees  now  in  the  District  service 
they  are,  to  the  number  of  30,  entitled  to  leave  of  thirty 
days,  in  your  discretion,  in  each  fiscal  year. 

I  understand  the  words  "  general  appropriations  "  to  mean 
appropriations  made  for  the  support  of  the  District  govern- 
ment year  by  year,  in  contradistinction  to  appropriations 
made  for  specific  objects,  such  as  bridges  or  roads,  which, 
when  completed,  drop  out  of  the  appropriation  acts. 
I  By  ^'regvlar  employees  "  is  meant,  as  I  understand  it,  such 
employees  as  receive  one  appointment  and  are  not  reap- 
pointed each  fiscal  year  and  are  not  appointed  to  temporary 
places,  and  are  paid  out  of  other  than  general  appropriations, 
as  above  defined. 

Applying  the  above  rules  of  construction  to  the  list  of  em- 
ployees embraced  in  your  first  series  of  questions,  I  find  that 
their  employment  for  the  present  fiscal  year  is  authorized  by 
section  2  of  the  District  appropriation  act,  found  on  page  726 
(35  Stat.  L.),  which  reads: 

"The  services  of  draftsmen,  assistant  engineers,  levelers, 
transitmen,  rodmen,  chainmen,  computers,  copyists,  over- 
seers, and  inspectors,  temporarilv  required  in  connection  with 
sewer,  street,  or  road  work,  or  tne  construction  and  repair  of 
buildings  and  bridges,  or  any  general  or  special  engineering 
or  construction  work  authorized  by  appropriations  may  be 
employed  exclusively  to  carry  into  effect  said  appropriations 
when  specifically  and  in  writing  ordered  by  the  Uommission- 
ers  of  the  District;  and  all  such  necessary  expenditures  for 
the  proper  execution  of  said  work  shall  be  paid  from  and 
equitably  charged  against  the  sums  appropriated  for  said 
work ;  and  the  Commissioners  of  the  District,  in  their  annual 
estimate,  shall  report  the*  number  of  such  employees  pw'f  orm- 
ing  such  services,  and  their  work,  and  the  sums  paid  to  each, 
and  out  of  what  appropriation :  Provided^  That  the  expendi- 
tures hereunder  shall  not  exceed  sixty-two  thousand  dollars 
during  the  fiscal  year  nineteen  hundr^  and  ten. 
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"The  Commissioners  of  the  District  of  Columbia  are 
further  authorized  to  employ  temporarily  such  laborers, 
skilled  laborers,  and  mechanics  as  may  be  required  exclusively 
in  connection  with  sewer,  street,  and  road  work,  and  street 
sprinkling,  or  the  construction  and  repair  of  buildings  and 
bridges,  or  anv  general  or  special  engineering  or  construc- 
tion work,  and  to  incur  all  necessary  engineering  and  other 
expenses,  exclusive  of  personal  services,  incidental  to  carry- 
ing on  such  work,  and  necessary  for  the  proper  execution 
thereof;  said  laborers,  skilled  laborers,  and  mechanics  to  be 
employed  to  perform  such  work  as  may  not  be  required  by 
law  to  be  done  under  contract,  and  to  pay  for  such  services 
and  expenses  from  the  appropriation  under  which  such  serv- 
ices are  rendered  and  expenses  incarred." 

They  are  therein  designated  as  temporary  employees,  and 
their  compensations  are  required  to  be  paid  and  equitably 
charged  against  the  sums  appropriated  for  specific  works  on 
which  they  are  temporarily  engaged.  They  do  not  fairly 
come  within  the  definition  of  the  regular  per  diem  employees, 
to  30  of  whom  you  are  authorized  to  grant  thirty  days' 
leave  of  absence  in  each  fiscal  year. 

The  authority  to  employ  the  second  class  of  employees  for 
the  present  fiscal  year,  set  out  in  your  first  series  of  questions, 
is  found  on  page  714  of  said  last-mentioned  Statutes  at 
Large,  and  reads : 

I  "  For  the  enforcement  of  the  provisions  of  an  act  to  prevent 
I  the  spread  of  contagious  diseases  in  the  District  of  Columbia, 
approved  March  third,  eighteen  hundred  and  ninety-seven, 
and  an  act  for  the  prevention  of  scarlet  fever,  dipntheria, 
measles,  whooping  cough,  chicken  pox,  epidemic  cerebro- 
spinal meningitis,  and  typhoid  fever  in  the  District  of  Co- 
lumbia, approved  February  ninth,  nineteen  hundred  and 
seven,  and  an  act  to  provide  for  registration  of  all  cases  of 
tuberculosis  in  the  District  of  Columbia,  for  free  examina- 
tion of  sputum  in  suspected  cases,  and  for  preventing  the 
spread  or  tuberculosis 'in  said  District,  approved  May  thir- 
teenth, nineteen  hundred  and  eight,  under  the  direction  of 
the  health  officer  of  said  District,  including  salaries  or  com- 
pensation for  personal  services  when  ordered  in  writing  by 
the  commissioners  and  necessary  for  the  enforcement  and 
execution  of  said  acts,  purchase  and  maintenance  of  necessary 
horses,  wagons,  and  harness,  rent  of  stables,  purchase  of  ref- 
erence bo^s  and    medical    journals,,  and    maintenance  of 
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quarantine  station  and  smallpox  hospital,  twenty-seven  thou- 
sand five  hundred  dollars." 

If  these  employees  are  directly  appointed  by  you,  serve 
continuously,  and  are  not  temporarily  employed — ^by  con- 
tinuously I  mean  the  place  is  continuous — ^you  are  authorized 
to  grant  thirty  days'  leave  of  absence  in  each  fiscal  year  to 
each  of  them,  not  to  exceed  30  in  number.  The  appropriation 
from  which  they  are  paid  appears  to  come  within  the  defini- 
tion of  a  general  appropriation. 

The  third  class  of  per  diem  employees  in  question  are 
those  persons  employed  as  collectors  or  bailiffs  in  the  office 
of  the  collector  of  taxes.  The  authority  for  their  employment 
during  the  present  fiscal  year  is  found  on  page  695  of  said 
last-mentioned  Statute  at  Large,  and  reads: 

"  For  necessary  expenses,  including  services  of  collectors 
or  bailiffs,  in  the  collection  of  overdue  personal  taxes  by  dis- 
traint and  sale  and  otherwise,  and  for  other  necessary  items, 
four  thousand  dollars." 

The  act  does  not  disclose  by  whom  they  are  employed.  If 
they  are  employed  directly  by  the  Board  of  Commissioners 
and  employed  once  only,  regardless  of  the  fiscal  year,  and 
render  continuous  service  during  a  fiscal  year,  I  see  no  reason 
why  you  are  not  authorized  to  grant  to  30  of  them,  if  there 
be  that  number,  thirty  days'  annual  leave  in  each  fiscal  year. 

The  appropriation  seems  to  be  a  general  appropriation. 
Just  why  one  should  be  engaged  the  whole  of  a  year  in  col- 
lecting overdue  taxes  is  not  apparent,  but  I  am  not  passing 
upon  that  question  of  fact.  The  appropriation  is  small  and 
necessarily  does  not  involve  many  employees. 

I  have  arrived  at  the  above  conclusions  with  some  hesita- 
tion. The  act  granting  these  leaves  was  passed  to  meet  dif- 
ferent conditions  from  what  confront  you  to-day.  It  is  in 
serious  need  of  amendments  to  meet  these  conditions,  and 
works  hardships  and  discriminations  which  should  be  reme- 
died, but  that  power  is  with  Congress  and  not  with  me.  I 
have  only  to  deal  with  the  law  as  it  is  and  not  with  what  it 
should  be. 
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MILEAOE  07  DETACHED  HAVY  OPTICEB  P&OK  PLACE  OF  DUTY 
TO  OFFICEB'S  HOME  AHD  XILEA0E  7&0X  HOKE  TO  PLACE  OF 
HEW  ASSIGHXEHT. 

An  officer  of  the  Navy  detached  from  sea  duty,  granted  a  leave  of  ab- 
sence, and  ordered  to  his  home  is  not  entitled  to  mileage  for  travel 
to  his  home,  said  travel  not  being  upon  public  business. 

An  officer  of  the  Navy  detached  from  sea  duty,  ordered  to  his  home, 
granted  a  leave  of  absence,  and  whose  leave  of  absence  has  ex- 
pired, and  who  while  at  his  home  in  a  status  of  waiting  orders 
receives  orders  to  proceed  to  a  new  station,  is  entitled  to  mileage 
for  travel  from  his  home  to  his  new  station,  notwithstanding  said 
new  station  may  incidentally  be  the  post  at  which  he  was  detached. 

Decision  by  Assistant  Comptroller  Mitchell,  June  SS8,  1910. 

Lieut.  C.  E.  Courtney,  U.  S.  Navy,  appealed  June  7, 1910, 
from  the  action  of  the  Auditor  for  the  Navy  Department  in 
settlement  No.  10062,  dated  June  3,  1910,  disallowing  his 
claim  for  reimbursement  of  amount  checked  as  mileage  for 
travel  under  orders  dated  February  10,  1909,  and  August 
25,  1909. 

The  Auditor  disallowed  the  claim  because — 

"  It  appears  from  the  records  that  claimant  was,  at  his  own 
request,  by  orders  of  Februanr  10,  1909,  detached  from  duty 
at  the  navy-yard,  Norfolk,  va.,  and  placed  on  leave  of  ab- 
sence, and  that  orders  of  August  25,  1909,  directed  him  to 
report  for  duty  at  the  same  station  from  which  he  was  de- 
tached. An  officer  availing  himself  of  a  leave  of  absence 
should  return  to  his  station  at  his  own  expense.  (See  Comp. 
Dec.,  March  17,  1910,  and  April  13,  1910;  37  Ct.  Cls.,  332; 
14  Ct.  Cls.,  272.)" 

The  orders  of  February  10,  1909,  to  claimant,  then  at- 
tached to  the  U.  S.  S.  Octopus  at  the  navy-yard,  Norfolk, 
Va.,  were  as  follows: 

"  Upon  the  reporting  of  your  relief,  on  or  about  the  17th 
instant,  vou  will  regard  yourself  detached  from  duty  in  com- 
mand oi  the  U.  S.  S.  Octopiis^  and  from  such  other  duty  as 
may  have  been  assigned  you ;  will  proceed  to  your  home,  and 
are  granted  leave  of  absence  for  a  period  of  four  months,  to 
date  from  your  arrival,  with  permission  to  leave  the  limits 
of  the  United  States  during  the  leave  hereby  granted  you. 

"  Immediately  upon  your  arrival  home  report  your  local 
address  in  full  and  the  date  of  your  arrival  to  the  Bureau  of 
Navigation.  See  article  241,  United  States  Navy  Regula- 
tions, 1905. 


Digitized  by  VjOOQ IC 


856  DECISIONS  OF   THE   COMPTROLLER. 

"Keep  the  department  advised  of  your  address  while 
abroad.'' 

Upon  the  receipt  of  said  orders  detaching  him  from  the 
Octopus  he  proceeded  to  his  home  at  Buffalo,  N.  Y.,  arriving 
there  Feburary  17,  1909. 

On  May  12,  1909,  his  leave  was  extended  for  one  month, 
and  on  June  19, 1909,  it  was  further  extended  another  month. 

On  August  25,  1909,  subsequent  to  the  expiration  of  his 
leave,  orders  were  issued  to  him,  then  at  his  home  at  Buffalo, 
as  follows: 

"  Proceed  without  delay  to  Norfolk,  Va..  and  report  to 
the  commandant  of  the  navy-yard  at  that  place  for  passage 
to  the  U.  S.  S.  Nebraska. 

"  Upon  your  arrival  report  to  the  senior  officer  present  for 
duty  on  board  that  vessel." 

Claimant  proceeded  under  above  orders  on  his  way  to  Nor- 
folk as  far  as  Fortress  Monroe,  Va.,  and  there  took  passage 
for  the  Nebraska^  then  at  the  southern  drill  grounds,  which, 
he  states,  is  about  30  miles  east  of  Cape  Henry,  and  where 
he  reported  on  the  Nebraska  on  August  28, 1909. 

He  was  paid  mileage  from  Norfolk  to  Buffalo,  under 
orders  of  February  10,  1909,  $46.66,  by  Pay  Inspector  J.  A. 
Mudd,  U.  S.  Navy,  November  8,  1909,  and  it  was  subse^ 
quently  checked  against  him  on  rolls  of  Nebraska^  fourth 
quarter,  1910,  by  Paymaster  J.  D.  Robnett,  U.  S.  Navy. 

He  was  paid  mileage  for  travel  under  orders  of  August 
25,  1909,  from  Buffalo  to  Fortress  Monroe,  Va.,  $45.52,  by 
Pay  Inspector  J.  D.  Mudd,  U.  S.  Navy,  and  the  same  was 
subsequently  checked  against  him  by  Paymaster  J.  D.  Rob- 
nett, U.  S.  Navy,  fourth  quarter,  1910. 

The  Auditor  has  disallowed  his  claim  for  reimbursement 
of  amounts  so  checked. 

Claimant's  contention  is  as  follows: 

"Referring  to  the  letter  of  the  Auditor  of  June  4,  1910: 
The  statement  that  I  was  detached  from  duty  at  the  navy- 
yard,  Norfolk,  Va.,  is  in  error,  as  I  was  never  on  duty  at  the 
navy-yard,  Norfolk,  Va.  I  was,  however,  detached  from  a 
seagomg  vessel,  the  U.  S.  S.  Octopus^  which  happened  to 
arrive  at  the  navy-yard,  Norfolk,  Va.,  shortly  before  the 
date  of  my  detachment. 

"  The  statement  of  the  Auditor  that  *  Your  orders  of  Au- 
gust 25, 1909,  directed  you  to  report  for  duty  at  the  same  sta- 
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tion  from  which  you  were  detached '  is  in  error.  My  orders 
of  August  25,  1909,  directed  me  to  proceed  without  delay  to 
Norfolk,  Va.,  and  report  to  the  commandant  of  the  navy- 
yard  for  passage  to  the  U.  S.  S.  Nebraska^  and  upon  arrival 
on  the  U.  S.  S.  Nebraska  to  report  to  the  senior  officer  pres- 
ent for  duty  on  board  the  U.  S.  S.  Nebraska,  The  Nebraska 
at  that  time  was  not  at  the  navy-yard,  Norfolk,  Va.,  but  on 
the  southern  drill  ground,  about  30  miles  east  of  Cape  Henry. 
The  indorsements  on  my  orders  of  August  25, 1909,  show  that 
I  did  not  proceed  to  the  navy-yard,  Norfolk,  Va.  By  per- 
mission of  the  Bureau  of  Navigation  I  proceeded  to  Old 
Point  Comfort,  Va.,  and  took  passage  from  that  place  for 
the  Nebraska  on  the  southern  drill  ground. 

"  I  was  not,  therefore,  *  detached  from  duty  at  the  navy- 
yard,  Norfolk,  Va.,'  and  I  was  not  directed  'to  report  for 
duty  at  the  same  station  from  which  you  had  been  detached.' 

"  I  did  not  request  to  be  ordered  '  to  proceed  to  your  home.' 
It  was  necessary,  however,  to  proceed  home  in  or^er  to  carry 
out  the  order  of  the  second  paragraph  of  the  orders  of  Feb- 
ruary 10,  1909,  '  Report  your  local  address  in  full  and  date 
of  your  arrival.'  Not  to  have  done  this  would  have  consti- 
tuted an  offense  against  discipline,  '  Disobedience  of  orders,' 
punishable  by  general  court-martial.  This  trip  was  made  at 
mj  own  expense  and  against  my  wishes  in  order  to  comply 
with  the  orders  of  the  Navy  Department." 

By  orders  of  February  10, 1909,  claimant  was  detached  from 
duty  on  the  Octopus  as  contended  by  him.  His  status  while 
traveling  from  Norfolk,  the  place  of  his  detachment,  to 
Buffalo,  his  home,  was  that  of  an  officer  ordered  to  his  home 
and  granted  a  leave  of  absence.  It  has  been  held  that  travel 
so  performed  is  for  the  sole  benefit  and  .convenience  of  the 
officer  and  is  not  on  public  business,  and  that  for  such  travel 
an  officer  is  not  entitled  to  mileage.  (See  decisions  In  re 
Court,  March  17,  1910,  16  Comp.  Dec,  611;  /n  re  Warford, 
April  13,  1910 ;  In  re  Farquhar,  June  9,  1910 ;  In  re  Babson^ 
June  13,  1910;  and  In  re  Beatty,  June  16,  1910.)  The  Audi- 
tor's action  in  disallowing  reimbursement  for  the  mileage 
checked  from  Norfolk  to  Buffalo  is  affirmed. 

Claimant's  status  at  the  time  of  his  receipt  of  the  orders  of 
August  25,  1909,  was  that  of  an  officer  waiting  orders,  he 
having  been  detached  from  the  Octopus,  his  leave  having 
expired,  and  no  other  duty  been  assigned  to  him.  When 
his  leave  expired  no  orders  had  been  issued  assigning  him 
to  any  ship  or  to  duty  at  any  station,  and  he  was  under  no 
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obligation  to  return  to  the  Octopus  from  which  he  had  been 
detached.  To  enable  him  to  return  to  duty  of  any  kind  it 
was  necessary  to  issue  to  him  orders  assigning  him  to  such 
duty  and  in  traveling  from  Buffalo  to  the  Nebraska  he  was 
traveling  under  orders  without  which  he  could  not  go.  His 
travel  from  the  place  of  the  receipt  of  said  order,  Buffalo  to 
Norfolk,  Va.,  where  he  was  ordered  to  take  passage  on  the 
U.  S.  S.  Nebraska^  for  such  portion  of  such  distance  as  was 
actually  traveled,  viz,  from  Buffalo  to  Fortress  Monroe,  569 
miles,  was  travel  on  public  business,  and  for  which  he  is 
entitled  to  mileage.  (See  In  re  Marston^  March  9,  1910;  50 
MS.  Comp.  Dec,  408,  July  31,  1909;  21  id.,  352,  April  23, 
1902;  37  id.,  343,  April  30,  1906;  In  re  Farqukar,  June  9, 
1910;  11  Comp.  Dec,  537.)  The  fact  that  his  orders  to  his 
new  assignment  to  duty  incidentally  required  him  to  return 
to  the  place  where  he  was  detached  and  granted  leave  is  not 
material. 

The  Auditor's  action  in  disallowing  reimbursement  for 
mileage  checked  from  Buffalo  to  Fortress  Monroe  under 
orders  of  August  25, 1909,  is  reversed,  and  I  find  and  certify 
a  difference  in  favor  of  claimant  of  $45.52,  as  per  certificate 
of  differences  sent  to  Auditor. 


PAYHEHT  07  CLAIM  OF  WOOBSICAH  EMPLOYED  OH  MEHOMIVXX 
INDL/USr  EESEBYATIOH. 

The  determination  of*  the  Secretary  of  Commerce  and  Labor,  to  the 
effect  that  the  claim  of  a  woodsman  for  compensation  while 
disabled  from  injuries  received  during  his  employment  by  the 
United  States  in  connection  with  logging  operations  conducted 
by  it  on  the  Menominee  Indian  Reservation,  in  pursuance  of  the 
act  of  March  28.  1908  (35  Stat,  51),  is  *' established "  within 
the  meaning  of  the  act  of  May  30,  1908  (35  Stat.,  556),  involved 
the  determination  of  a  doubtful  proposition  of  law  and  will  not 
be  reviewed. 

The  tribal  fund  of  the  Menominee  Indians,  being  the  fund  from 
which  an  employee  whose  claim  has  been  "established"  wlthUi 
the  meaning  of  the  act  of  May  30,  1908  (35  Stat,  556),  was  being 
paid  at  time  of  injury,  is  applicable  to  the  payment  to  such 
employee  of  the  pay  accruing  to  him  under  said  act  while  disabled 
by  the  injury. 
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Comptroller  Tracewell  to  the  Secretary  of  the  Interior  June  88,  1910. 
I  am  in  receipt  of  your  communication  of  June  16,  1910, 
as  follows : 

"  The  logging  and  milling  operations  on  the  Menominee 
Indian  Reservation  are  being  carried  forward  under  the 
act  of  March  28,  1908  (35  Stat,  61).  The  expenses  are  paid 
out  of  the  tribal  funds,  and  the  profits,  if  any,  inure  to  the 
benefit  of  the  Indians.  The  employees  engageu  in  the  logging 
and  manufacturing  branches  are  not  in  the  classified  service. 

"On  April  25,  1910,  the  Secretary  of  the  Interior  sub- 
mitted to  the  Secretary  of  Commerce  and  Labor  the  case  of 
Albert  Hartman,  a  woodsman  engaged  in  connection  with 
the  logjging  operations  on  the  Menominee  Reservation,  who 
was  injured  on  January  27,  1910,  asking  whether  he  is  en- 
titled to  the  benefits  of  the  act  of  May  30,  1908  (35  Stat., 
556),  relating  to  injuries  to  employees  on  public  works  of 
the  United  States.  On  June  1,  1910,  the  Department  of 
Commerce  and  Labor  approved  the  claim  of  Albert  Hartman 
for  compensation  for  loss  of  time  on  account  of  his  injuries 
from  January  27,  1910,  until  February  17,  1910.  Before 
payment  is  authorized  for  the  time  lost  by  him  I  desire  your 
advice  as  to  whether  employees  having  the  status  of  Mr.  Hart- 
man are  in  fact  entitled  to  compensation  out  of  the  tribal 
funds  of  the  Menominee  Indians,  or  out  of  public  funds." 

The  act  of  March  28,  1908  (35  Stat,  51),  entitled  "An 
act  to  authorize  the  cutting  of  timber,  the  manufacture  and 
sale  of  timber,  and  the  preservation  of  the  forests  on  the 
Menominee  Indian  Reservation  in  the  State  of  Wisconsin," 
in  so  far  as  here  material,  provides : 

"  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 
authorized  and  directed,  under  such  rules  and  regulations 
as  he  may  prescribe  in  executing  the  intent  and  purposes  of 
this  act,  to  cause  to  be  cut  and  manufactured  into  lumber  the 
dead  and  down  timber,  and  such  fully  matured  and  ripened 
ffreen  timber  as  the  Forestry  Service  shall  designate,  upon 
tne  Menominee  Indian  Reservation,  in  the  State  of  Wiscon- 
sin: ♦     *     * 

"  That  the  Secretary  of  the  Interior  shall,  as  soon  as  prac- 
ticable, cause  to  be  built,  equipped,  and  operated  suitable 
sawmills,  equipment,  and  necessary  buildings  for  manufac- 
turing into  lumber  the  timber  cut  under  the  provisions  of 
this  act,  and  there  shall  be  employed  such  skilled  foresters, 
superintendents,  foremen,  cruisers,  rangers,  guards,  loggers, 
scalers,  and  such  oth^r  labor,  both  in  the  woods  and  for  op- 
erating sawmills,  equipment,  and  necessary  buildings  as  may 
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be  necessary  in  cutting  and  manufacturing  logs  and  lumber 
and  in  the  protecticm  of  the  forests  upon  saia  Indian  reser- 
vation.   ♦     ♦     ♦ 

"  The  net  proceeds  of  the  sale  of  such  lumber  and  other 
material  shall  be  deposited  in  the  Treasury  of  the  United 
States  to  the  credit  of  the  tribe  entitled  to  the  same.     •     *    • 

"  That  the  Secretary  of  the  Interior  is  hereby  authorized 
to  pay,  out  of  the  funds  of  the  tribe  of  Indians  located  upon 
said  reservation,  the  necessary  expenses  of  the  lumber  op- 
erations herein  provided  for,  including  the  erection  of  saw- 
mills, equipment,  and  necessary  buildings,  logging  camps, 
logging  equipment,  the  building  of  roads,  improvement  of 
streams,  and  all  other  necessary  expenses,  including  those 
for  the  protection,  preservation,  ana  harvest  of  the  forest 
upon  sucn  reservation." 

It  appears  that  Mr.  Albert  Hartman  was  employed  in  con- 
nection with  the  logging  operations  carried  on  under  the 
provisions  of  the  above  act  and  was  being  paid  at  the  time  of 
his  injury  from  the  tribal  funds  of  the  Menominee  Indians. 
as  provided  by  the  act. 

Section  1  of  the  act  of  May  30,  1908  (85  Stat.,  556),  ex- 
tends the  benefits  of  the  act  to— 

"any  person  employed  by  the  United  States  as  an 
artisan  or  laborer  in  any  of  its  manufacturing  estab- 
lishments.     *     *     ♦" 

Section  4  of  said  act  (35  Stat.,  557)  further  provides 
that— 

"  If  the  Secretary  of  Commerce  and  Labor  shall  find  from 
the  report  and  affidavit  or  other  evidence  produced  by  the 
claimant  or  his  or  her  legal  representatives,  or  from  such 
additional  investigation  as  the  Secretary  of  Commerce  and 
Labor  may  direct,  that  a  claim  for  compensation  is  estab- 
lished under  this  act,  the  compensatipn  to  be  paid  shall  be 
determined  as  provided  undw  this  act  and  approved  for 
payment  by  the  Secretary  of  Commerce  and  Labor." 

By  section  4  of  the  act  Congress  committed  to  the  Secre- 
tary of  Conunerce  and  Labor  the  duty  of  determining 
whether  or  not  "  a  claim  for  ccmipensation  is  established  '^ 
under  the  act.  His  construction  of  said  act  as  to  the  class  of 
items  embraced  within  it  should  therefore  be  followed  unless 
such  construction  raises  a  question  of  law  and  is  clearly 
wrong.  (15  Comp.  Dec.,  397,  556,  845 ;  Bates  <&  Guild  Co.  v. 
Paym,  194  U.  S.,  106, 109.) 
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The  Secretary  of  Ccwnamerce  and  Labor  has  in  this  instance 
found  that  the  claim  of  a  woodsman  engaged  in  connection 
with  the  logging  operations  being  conducted  on  the  Menom- 
inee Indian  Beservation  by  the  United  States  on  behalf  of 
the  Indians  is  ^'  e^ablished  "  within  the  meaning  of  the  act 
of  May  30,  1908,  as  evidenced  by  his  approval  of  said  claim, 
thereby  construing  said  employee  to  have  been  ''  employed 
by  the  United  States  *  *  *  in  its  manufacturing  estab- 
lishments." 

This  finding  involved  the  determination  of  a  doubtful 
proposition  of  law,  viz,  whether  an  employee  of  the  United 
States  in  its  capacity  merely  as  a  trustee  as  distinguished 
from  an  employee  by  it  in  its  own  right  is  an  employee  of  the 
"United  States  *  *  *  in  its  manufacturing  establish- 
ments "  within  the  meaning  of  the  act  of  May  30, 1908.  The 
Secretary  of  Commerce  and  Labor  having,  however,  deter- 
mined the  question  in  the  affirmative,  and  the  matter  not 
being  entirely  free  from  doubt,  his  action  in  so  doing  will  not 
now  be  reviewed. 

The  tribal  fund  from  which  the  employee  was  being  paid 
before  injury  should  be  used  to  pay  any  compensation  to 
which  he  may  be  entitled  under  the  act  of  May  80,  1908. 
(Act  of  March  28, 1908,  supra;  15  Comp.  Dec.,  556.) 


EZPSHSE  OF  TEAHSPOETATIOH  AKD  SUBSISTEHCE  OF  A  CHIVE8E 
PE&SOH  HELD  TTKBEE  WBIT  OF  DEPOETATION. 

The  proper  expenses  incurred  by  a  United  States  marshal  in  trans- 
porting a  Chinese  person  under  a  writ  of  deportation  are  payable 
from  the  appropriation  made  for  the  enforcement  of  the  Chinese- 
exclusion  act,  but  expenses  properly  incurred  by  the  marshal  inci- 
dent to  the  transportation  or  subsistence  of  a  Chinese  person 
during  the  time  that  the  writ  of  deportation  is  stayed  by  indict- 
ment or  other  actions  of  the  court  or  Department  of  Justice  are 
payable  from  the  Judicial  appropriations. 

ComptroUer  TraeeweU  to  0.  A.  OTerlock,  Vnlttd  Statei  marshal,  June 
M,  1910. 

I  am  in  receipt  of  your  letter  of  the  18th  instant  inclosing 
a  voucher  covering  expenses  incurred  by  you  January  28-27, 
1910,  for  $8.40  in  transporting  Wong  Yon,  a  Chinese  person, 
from  Douglas,  Ariz.,  to  Tucson,  Ariz.  You  state  in  substance 
that  this  expense  was  incurred  in  attempting  to  execute  an 
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order  of  deportation  duly  issued  January  11,  1910,  received 
by  you  same  date,  and  under  telegram  addressed  to  you, 
dated  January  22,  1910,  from  the  Department  of  Commerce 
and  Labor,  signed  "Keefe;  approved,  Cable,"  which  tele- 
gram reads:  "Authority  granted  expenses  removal  of  Wong 
Yon,  Douglas  to  Tucson,  preparatory  to  deportation." 

You  also  inclose  a  voucher  in  the  name  of  John  F.  White, 
jailer  at  Douglas,  for  subsistence  of  Wong  Yon  "while 
under  order  of  deportation,  from  the  date  of  said  order  until 
he  was  removed  from  the  Douglas  jail,  January  11  to  26, 
sixteen  days,  at  75  cents,  $12." 

You  request  my  decision  as  to  whether  these  two  vouchers 
are  payable  by  you  from  judicial  appropriations  in  your 
hands,  and  if  not,  whether  these  expenses  are  payable  by  the 
Department  of  Commerce  and  Labor  from  appropriations 
chargeable  with  expenses  arising  out  of  the  enforcement  of 
the  Chinese-exclusion  acts.  In  this  connection  it  is  proper 
to  advise  you  that,  strictly  speaking,  I  am  without  authority 
to  render  an  advance  decision  upon  your  request  as  to 
whether  or  not  a  claim  or  voucher  should  be  paid  by  any 
other  disbursing  officer  than  yourself. 

I  gather  from  the  correspondence  submitted  that  these  two 
vouchers  have  been  already  presented  by  you  to  the  Depart- 
ment of  Commerce  and  Labor  for  payment,  and  that  payment 
thereof  was  "  suspended  "  by  said  department  owing  to  doubt 
as  to  the  availability  of  the  appropriations  under  the  control 
of  that  department..  This  doubt  apparently  arose  frcnn  the 
fact  that  the  Chinese  person  referred  to  was  not  actually  de- 
ported, but  was,  after  the  order  of  deportation  was  issued  and 
delivered  to  the  marshal,  indicted,  tried,  convicted,  and  sen- 
tenced for  one  year  to  the  Arizona  territorial  penitentiary, 
and  is  at  this  time  serving  his  sentence,  the  conviction  being 
for  "  falsely  impersonating  another  Chinese  person." 

The  applicability  of  the  different  appropriations  under  the 
Department  of  Justice  and  the  Department  of  Commerce  and 
Labor  to  the  payment  of  expenses  arising  out  of  the  arrests* 
imprisonment,  examination  or  trial,  and  deportati(Hi  of 
Chinese  persons  has  been  considered  a  number  of  times  by  the 
Comptroller,  and  rules  have  been  laid  down  which  would 
seem  to  leave  no  reasonable  ground  for  further  conflict  or 
misunderstanding  in  the  use  of  said  appropriations.    Nearly 
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twelve  years  ago  it  was  stated  (6  Comp.  Dec,  47)  as  a  general 
rule  that  the  expenses  of  deporting  a  Chinese  person  who  has 
been  adjudged  to  be  unlawfully  in  the  United  States,  which 
accrue  after  the  order  of  deportation  has  been  delivered  to 
the  marshal,  are  payable  frcnn  the  appropriation  for  the 
enforcement  of  the  Chinese-exclusion  acts.  In  11  Comp. 
Dec,  265,  it  was  decided  that  the  expense  of  subsistence  of 
a  Chinese  prisoner  during  the  time  when  the  order  of  depor- 
tation was  stayed  by  the  United  States  commissioner,  or 
pending  an  appeal  taken  to  the  district  court,  is  properly 
payable  from  the  appropriation  under  the  Department  of 
Justice.    In  that  case  I  said: 

"  I  am  of  opinion  that  the  general  rule  laid  down  in  5 
Comp.  Dec,  47,  that  the  expenses  of  deporting  Chinese  per- 
sons who  have  been  convicted  of  being  unlawfully  in  the 
United  States,  which  accrue  after  the  order  for  deportation 
has  been  delivered  to  the  marshal,  are  payable  from  the 
appropriation  for  the  enforcement  of  the  Cninese-exclusion 
act,  stiates  the  correct  general  rule.  It  follows  from  the  rule 
that  the  expenses  that  accrue  prior  to  the  time  when  the 
writ  is  ready  for  execution  must  be  borne  by  the  judiciary 
appropriation." 

The  decision  in  11  Comp.  Dec,  475,  is  to  tiie  same  effect 
"  without  regard  to  the  result  of  the  appeal."  In  11  Comp. 
Dec,  777,  it  was  held  that  the  expense  of  subsisting  a  Chi- 
nese prisoner  during  the  time  when  the  execution  of  the  order 
for  his  deportation  was  suspended  by  action  of  the  district 
attorney  is  properly  payable  from  the  appropriation  for  the 
judiciary. 

In  the  present  case  it  is  not  shown  when  the  order  of  de- 
portation was  stayed  or  what  official  action,  if  any,  was  taken 
in  that  regard,  either  by  the  court,  the  United  States  com- 
missioner, the  district  attorney,  or  the  Department  of  Com- 
merce and  Labor,  or  when  the  Chinese  person  was  indicted 
by  the  grand  jury.  Under  the  principles  previously  an- 
nounced it  is  obvious  that  these  facts  are  essential  and  mate- 
rial to  a  decision  of  the  question  now  raised  by  the  mar- 
shal, and  yet  the  marshal  has  failed  to  present  these  facts. 

If  the  marshal  transported  this  Chinese  person  under  a 
duly  issued  order  of  deportation  from  Douglas  to  Tucson 
"  preparatory  to  deportation  from  San  Francisco  "  prior  to 
the  indictment,  or  prior  to  any  action  of  the  court  officials 
or  Department  of  Justice  which  delayed  the  executidn  of 
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the  order  of  deportation,  the  expeases  of  the  marshal,  $8.40, 
referred  to  above,  if  properly  incurred  in  so  transporting 
said  Chinese  person,  would  be  a  proper  charge  against  the 
Department  of  Commerce  and  Labor  appropriation.  The 
same  rule  would  hold  in  regard  to  the  charge  of  John  F. 
White  for  subsistence  furnished  said  Chinese  person  from 
January  11  to  26,  1910,  amounting  to  $12,  if  during  this 
time  the  Chinese  person  was  held  under  the  order  of  deporta- 
tion preparatory  to  and  as  a  step  toward  his  actual  de- 
portation. 

If,  on  the  other  hand,  the  expenses  covered  by  the  two 
vouchers  submitted  were  incurred  after  the  Chinese  person 
was  indicted  by  the  federal  grand  jury,  or  if  the  deportation 
of  said  Chinese  person  was  otherwise  actuaUy  stayed  during 
this  time  by  the  court,  the  United  States  commissioner,  the 
district  attorney,  or  the  Department  of  Justice,  then  the 
proper  judicial  appropriations  would  be  applicable  to  defray 
said  expenses,  if  otherwise  correct. 


PATXEKT  OP  EEPAlEIHO,  STO&AOE,  AHD  CLEAHIHG  AITTOXO- 
BILES  POB  THE  USE  OP  THE  0PPI0B8  OP  ATTEHBIHO  SmOXOHS, 
VNITEB  STATES  ABIKT. 

The  appropriation  "Transportation  of  the  Army  and  Its  soppHes* 
1910/'  is  not  legally  chargeable  with  the  cost  of  services  rendered 
and  materials  furnished  in  repairing  automobiles  for  the  use 
of  the  offices  of  attending  surgeons.  United  States  Army,  and 
the  appropriation  "Barracks  and  quarters*  1910/*  is  not  legally 
chargeable  with  the  coat  of  services  rendered  in  storing;  shelter- 
ing, caring  for,  cleaning,  and  delivering  axitoouiblles  for  the  offices 
of  said  attending  surgeons. 

Decision  by  Assistant  Comptroller  XltoheU  Jnne  84,  1910. 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated 
the  18th  instant,  making  an  original  construction  of  statutes, 
as  follows: 

'^  In  the  examination  of  certain  vouchers  in  a  quarter- 
master's account  for  April,  1910,  the  questions  arise  as  to 
whether  or  not  the  appropriation  '  Transportation  of  the 
Army  and  its  supplies,  1910,'  is  legally  chargeable  with  the 
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cost  of  services  rendered  and  materials  furnished  in  repairing 
automobiless  for  the  use  of  the  office  of  the  attending  sur- 
geon, United  States  Army,  in  the  city  of  Washington,  and 
whether  or  not  the  appropriation  '  Barracks  and  quarters, 
1910,'  is  legally  chargeable  with  the  cost  of  the  services  ren- 
dered in  sheltering  and  storing,  caring  for  and  cleaning,  and 
delivering  automobiles  for  the  office  of  the  aforesaid  attend- 
ing surgeon. 

"  The  appropriation  '  Transportation  of  the  Army  and  its 
supplies,  1910,^  is  available  for  the  purchase  and  repair  of 
such  harness,  wagons,  carts,  and  drays  as  are  required  for 
the  transportation  of  troops  and  supplies  and  for  garrison 

Eurposes.  It  is  also  available  in  the  same  way  for  ships, 
Dats,  and  other  vessels;  but  none  of  these  means  of  trans- 
portation are  legallv  available  for  an  attending  surgeon  in 
the  performance  oi  his  official  duties.  He  is  required  to 
provide  his  own  means  of  transportation.  A  surgeon  is 
authorized  to  have  two  horses  and  to  draw  forage  for  the 
same.  (See  par.  1088,  A.  R.,  1908.)  I  know  of  no  law  or 
regulation  authorizing  an  attending  surgeon  to  use  an  auto- 
mobile, carriage,  or  horse  owned  oy  the  United  States  in 
performing  his  official  duties,  nor  o5E  any  law  or  regulation 
authorizing  such  use. 

"The  appropriation  'Barracks  and  quarters,  1910,'  is 
available  for  *  storehouses  for  the  safe-keeping  of  military 
stores '  and  for  '  civilian  employees '  payable  from  the  funds 
appropriated  for  barracks  and  quarters.  In  my  opinion,  it 
is  not  legally  chargeable  with  the  cost  of  services  rendered 
as  aforesaid  in  a  case  where  there  is  not  a  legitimate  use 
made  of  an  automobile. 

"  I  am  therefore  of  the  opinion,  and  so  decide,  that  the  ap- 
propriation '  Transportation  of  the  Army  and  its  supplies, 
1910,'  is  not  legally  chargeable  with  the  cost  of  services  ren- 
dered and  materials  furnished  in  repairing  automobiles  for 
the  use  of  the  office  of  the  attending  surgeon,  United  States 
Army,  in  the  city  of  Washington,  and  that  the  appropriation 
*  Barracks  and  quarters,  1910,'  is  not  legally  chargeable  with 
the  cost  of  the  services  rendered  in  storing,  and  sheltering, 
caring  for,  cleaning,  and  delivering  automobiles  for  the  office 
of  said  attending  surgeon." 

The  attending  surgeon  is  a  mounted  officer  with  the  rank 
of  captain.  The  law  provides  that  he  shall  be  mounted 
either  by  the  Government  furnishing  the  mount  and  horse 
equipment  in  kind,  or  by  increased  annual  pay  to  include 
such  expense  in  case  he  furnishes  his  own  mount  and  horse 
equipment,  and  in  either  case  the  law  provides  forage,  bed- 
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ding,  shoeing,  and  shelter  for  the  authorized  number  of  his 
horses.     I  know  of  no  law  that  would  authorize  the  purchase 
or  maintaining  at  public  expense  of  automobiles  for  his  use. 
Upon  the  facts  stated,  the  decision  by  the  Auditor — 

"  that  the  appropriation  '  Transportation  of  the  Army  and 
its  supplies,  1910,'  is  not  legally  chargeable  with  the  cost  of 
services  rendered  and  materials  furnished  in  repairing  auto- 
mobiles for  the  use  of  the  office  of  the  attending  surgeon, 
United  States  Army,  in  the  city  of  Washington,  and  that  the 
appropriation  '  Barracks  and  quarters,  1910,'  is  not  legally 
chargeable  with  the  cost  of  the  services  rendered  in  storing, 
and  sheltering,  caring  for,  cleaning,  and  delivering  automo- 
biles for  the  office  of  said  attending  surgeon  " — 

is  approved.     (See  16  Comp.  Dec.,  78.) 


8T0BAGE  CHABQES  HADE  BY  A  COLLECTOB  OF  CTTSTOXS  AGAINST 
TLLEQAL  IMPOBXATIONS  SENT  THBOUGH  THE  KAILS. 

Storage  charges  will  lie  by  a  collector  of  customs  against  illegal  im- 
portatious  sent  through  the  mails  when  said  importations  have 
been  received  in  the  Dead  Letter  Office  of  the  Post-Offlce  Depart- 
ment and  turned  over  to  the  collector  to  be  disposed  of  by  public 
sale. 

Deoision  by  Comptroller  Tracewell,  Jnne  25,  1910. 

Howard  S.  Nyman,  collector  of  customs  for  the  port  of 
Washington,  D.  C,  appealed,  June  13,  1910,  from  the  action 
of  the  Auditor  for  the  Treasury  Department  in  disallowing 
certain  storage  compensation  charged  by  the  collector  in  his 
account  for  the  month  of  March,  1910,  in  the  amount  of 
$77.40  for  215  packages  received  through  the  mails  which 
contained  dutiable  articles. 

The  Auditor  disallowed  said  sum  by  his  certificate  of  settle- 
ment No.  3025.  of  May  28,  1910.  He  gave  as  his  reason  for 
the  disallowance  the  following: 

"  That  no  storage  charges  lie  against  illegal  importations 
through  the  mails,  and  therefore  no  compensation  from  stor- 
age accrues." 

Section  17  of  the  act  of  March  3,  1879  (20  Stat.,  369), 
provides  in  part  as  follows: 

«  *     *     *    printed  matter  other  than  books  received  in  the 
mails  from  foreign  countries  under  the  provisions  of  postal 
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treaties  or  conventions  shall  be  free  of  customs  duty,  and 
books  which  are  admitted  to  the  international  mails  ex- 
changed under  the  provisions  of  the  Universal  Postal  Union 
Convention  may,  when  subject  to  customs  duty,  be  delivered 
to  addresses  in  the  United  States  under  such  regulations  for 
the  collection  of  duties  as  may  be  agreed  upon  by  the  Secre- 
tary of  the  Treasury  and  the  Postmaster-General." 

Article  16  of  the  Universal  Postal  Convention,  concluded 
at  Bome,  Italy,  May  26,  1906,  provides : 

"  3.  It  is  forbidden    *     *     *. 

"  Second.  To  insert  in  ordinary  or  registered  articles  placed 
in  the  mails  (&)  articles  liable  to  customs  duty    *     *     *. 

"4.  Articles  coming  under  the  prohibitions  of  paragraph 
3  preceding,  which  have  been  forwarded  erroneously,  should 
be  returned  to  the  office  of  origin  except  in  cases  where  the 
administration  of  the  country  of  designation  is  authorized 
by  its  legislation  or  by  its  domestic  regulations  to  dispose  of 
them  otherwise." 

Article  829  of  the  Customs  Regulations,  1908,  provides: 

"  If  for  any  cause  an  undelivered  supposed  or  nondutiable 
letter,  or  sealed  or  unsealed  parcel  is  not  returned  to  the 
country  of  origin,  it  shall  be  delivered  to  the  proper  customs 
officer  for  disposition  under  the  customs  laws  and  regulations 
governing  seized  or  unclaimed  articles,  as  the  case  may  be." 

Dutiable  articles  are  admitted  to  the  mails  exchanged  under 
the  various  parcels-post  conventions  under  certain  conditions. 
Duties  and  not  fines  are  assessed  on  parcels-post  parcels,  ex- 
cept such  as  contain  cigars  and  cigarettes  in  illegal  quanti- 
ties or  packages,  in  which  case  fines  are  assessed.  (Art.  775, 
Customs .  Regulations,  1908. ) 

There  are  postal  conventions  between  the  United  States 
and  Canada,  Mexico,  Cuba,  and  the  Republic  of  Panama, 
which  authorize  the  exchange  of  all  classes  of  articles  which 
are  admitted  to  the  domestic  mails  of  the  countries  parties 
thereto,  subject  to  such  regulations  as  may  be  deemed  neces- 
sary for  the  protection  of  its  customs  revenue.  Duties  and 
not  fines  are  assessed  on  postal-convention  packages,  except 
those  containing  cigars  or  cigarettes  in  unlawful  quantities. 

The  packages  in  question  had  been  received  in  the  Dead 
Letter  Office  of  the  Post-Office  Department  from  various 
post-offices  throughout  the  country  under  the  requirements 
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of  article  804,  Customs  Regulations,  1908,  and  were  turned 
over  to  the  collector  of  customs  under  the  regulations,  who 
held  them  until  they  were  disposed  of  by  public  sale.  From 
the  proceeds  of  the  sale  thereof  the  collector  was  paid  storage 
under  section  2965,  Revised  Statutes. 

In  view  of  the  foregoing  I  think  the  collector  is  clearly 
entitled  to  storage  compensation  on  the  packages  in  question. 

The  Auditor's  action  is  therefore  disaflSrmed. 


PAT  OF  MIDSHIPXAir  7K0X  DATE  OP  GEABTTATIOH  PKOX  innTED 
STATES  NAVAL  ACABEXT  TO  DATE  OP  COXXISSION  IK  HAYY 
WHEN  HOT  COXXISSIOHED  WITHIH  SIX  XOHTHS  PBOX  DATE 
OP  GHADTTATION. 

Where  a  midshipman,  United  States  Navy,  has  not  been  commissioned 
an  officer  in  the  Navy  within  six  months  after  date  of  gradaation» 
such  cadet  is  not  entitled  to  pay  of  the  grade  in  which  he  may 
later  be  commissioned  from  date  of  graduation. 

Decision  by  Assistant  ComptroUer  XitcheU,  June  28,  1910. 

George  Joerns,  ensign,  U.  S.  Navy,  appealed  June  20, 1910, 
from  the  disallowance  by  the  Auditor  for  the  Navy  Depart- 
ment, by  settlement  No.  54783,  dated  June  7,  1910,  of  his 
claim  for  pay  of  an  ensign  from  June  7,  1909,  to  December 
31,  1909. 

The  Auditor's  reasons  for  the  disallowance  are  stated  as 
follows : 

"  The  records  show  that  claimant  was  graduated  from  the 
Naval  Academy  June  6,  1909 ;  commissioned  an  ensign  April 
22,  1910,  to  rank  from  June  7,  1909 ;  and  that  such  commis- 
sion was  accepted  by  claimant  May  4, 1910.  It  thus  appears 
that  he  was  not  commissioned  an  officer  in  the  Navy  within 
six  months  after  graduation,  and  is  therefore  not  entitled  to 
the  pay  claimed.  (See  27  Stat,  715,  and  Decision  Comp- 
Treas.,  May  17,  1910.)" 

The  Bureau  of  Navigation,  under  date  of  April  23,  1910^ 
notified  Mr.  Joerns  as  follows : 

"The  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  having  appointed  you  an 
ensign  in  the  Navy  from  the  7th  day  of  June,  1909,  I  have 
the  pleasure  to  inclose  herewith  your  commission,  dated  April 
22,  1910. 
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^'  Inclosed  herewith  is  also  a  blank  form  of  acceptance  and 
oath  of  office,  which  you  will  execute  and  return  to  the  de- 
partment immediately."  * 

The  same  bureau  informed  the  Auditor  under  date  of  May 
10,  1910,  as  follows: 

"  You  are  advised  that  George  Joerns,  who  was  appointed 
a  midshipman  in  the  Navy  on  June  27, 1903,  graduated  from 
the  Naval  Academy  June  6,  1909. 

"  He  was  appointed  an  ensign  in  the  Navy  from  June  7, 
1909,  and  accepted  his  appointment  and  executed  the  required 
oath  of  office  on  May  4,  1910." 

Under  date  May  16,  1910,  the  Chief  of  Bureau  of  Naviga- 
tion informed  the  Auditor  as  follows : 

"  In  reply  to  your  letter  of  the  13th  instant.  No.  64733- 
R.S.J.,you.are  advised  that  the  regular  commission  of  George 
Joerns  as  an  ensign  in  the  Navy  from  June  7,  1909,  was 
executed  by  the  President  on  April  22,  1910.  No  ad  interim 
commission  was  issued  to  him. 

'^The  delay  in  issuing  said  commission  was  due  to  the 
fact  that  the  department  withheld  its  issuance  for  several 
months  pending  the  receipt  of  additional  cruise  reports  in  the 
case  of  Ensign  (then  Miashipman)  Joerns,  which  were  to  be 
considered  in  connection  with  his  nnal  examination  for  grad- 
uation." 

The  appointment  by  the  President  in  April,  1910,  of  Mr. 
Joerns  as  an  ensign  in  the  Navy  from  June  7,  1909,  which 
appointment  was  consented  to  by  the  Senate,  does  not  entitle 
the  claimant  to  the  pay  of  the  office  of  ensign  in  the  Navy 
from  the  date  named  unless  such  retroactive  appointment 
is  authorized  by  law.  It  was  said  by  the  Court  of  Claims 
in  Bennett  v.  United  States  (19  Ct.  CL,  379,  386) : 

"  In  several  cases  we  have  held  that  neither  the  President 
alone,  nor  the  President,  with  the  advice  and  consent  of  the 
Senate,  can  give  a  retroactive  effect  to  the  appointment  of 
an  officer  by  antedating  the  appointment  so  as  to  entitle  him 
to  the  emoluments  of  the  office  prior  to  the  time  of  his  actual 
appointment,  except  where  such  a  course  is  expressly  author- 
ized by  statute." 

The  only  law  allowing  the  pay  of  an  ensign  to  a  midship- 
man appointed  to  that  office  before  the  actual  appointment 
is  the  following  provision  in  the  act  of  March  3,  1893  (27 
Stat.,  716) : 

"And  every  naval  cadet  (midshipman)  or  cadet  engineer 
who  has  heretofore  graduated  or  may  hereafter  graduate 
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from  the  Naval  Academy,  and  who  has  been  or  may  hereafter 
be  commissioned,  within  six  months  after  such  ^raduatioii, 
an  officer  in  the  Navy  or  Marirfe  Corps  of  the  United  States, 
under  the  laws  appointing  such  graduate  to  the  Navy  or 
Marine  Corps,  shall  be  allowed  the  pay  of  the  grade  in  which 
he  may  be  so  commissioned  from  the  date  he  takes  rank  as 
stated  in  his  commission  to  the  date  of  qualification  and 
acceptance  of  his  commission.    *    *    *." 

The  appellant  graduated  from  the  Naval  Academy  June 
6,  1909.  He  was  therefore  not  commissioned  within  six 
months  after  his  graduation,  and  the  provision  quoted  has 
no  application  to  his  case.    I  am  of  opinion  that  he  is  not  I 

entitled  to  the  pay  claimed.     The  Auditor's  decision  is  I 

affirmed  and  no  difference  found.  i 


EZTEA-DTTTT   PAT   OP  PBIVATE   IH   HABIirE   C0BP8   BETAILSB 
TO   DITTT   AT   XA&DfE   OPPICEKS'   SCHOOL. 

Since  the  passage  of  the  act  of  March  3,  1909  (35  Stat,  776),  enlisted 
meu  of  the  Marine  Corps  are  not  entitled  to  extra-da ty  pay  unless 
regularly  detailed  for  the  performance  of  extra  daty  by  the 
written  order  of  the  Commandant  of  the  Marine  Corps. 

Beoislon  by  Assistant  Comptroller  Xitohell,  Jnae  28,  1910. 

Thomas  W.  Stanton,  private,  U.  S.  Marine  Corps,  appealed 
June  25,  1910,  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  No.  101728,  dated  December  6, 
1909,  of  his  claim  for  extra-duty  pay  as  electrician  at 
Marine  Officers'  School,  Port  Royal,  S.  C,  from  April  1  to 
June  16,  1909. 

The  Auditor  disallowed  said  claim  because — 

"  The  records  of  the  United  States  Marine  Corps  show 
that  he  was  not  detailed  by  name  on  extra  duty  under  the 
written  authority  of  the  Commandant  of  the  Corps  for  the 
period  covered  by  claim." 

The  act  of  March  3, 1909  (35  Stat.,  776),  provides: 

"That  hereafter  extra-duty  pay  will  not  be  allowed  to 
enlisted  men  of  the  Marine  Corps  except  when  they  are  reg- 
ularly detailed  thereon  by  a  written  order  of  the  Command- 
ant of  the  Corps." 
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Said  provision  was  in  effect  during  the  period  covered  by 
the  above  claim.  It  is  ascertained  upon  inquiry  in  the  office 
of  the  Commandant  of  the  Marine  Corps  that  for  such  period 
he  was  not  detailed  on  extra  duty  by  a  written  order  of  the 
Commandant  of  the  Marine  Corps  as  required  by  the  above 
statute. 

The  Auditor's  action  in  disallowing  the  claim  is  affirmed* 


BEElfLISTlCENT  PAT  OF  KAN  IN  AEKT  DISCHARGED  WITHOUT 

HONOB. 

An  enlisted  man  in  the  Army  discharged  without  honor,  but  not  by 
sentence  of  court-martial,  who  reenlists,  is  entitled  to  credit  for 
another  enlistment  period  "  for  former  service  entitling  enlisted 
man  to  reenlisted  pay  under  existing  laws,"  as  provided  by  the  act 
of  May  11,  1908  (35  Stat,  109). 

Assistant  Comptroner  Xltehell  to  the  Secretary  of  War,  June  2S,  191<K 
I  have  received  your  letter  of  the  20th  instant  requesting  a 
decision  as  to  the  enlistment  period  in  which  Kaspar  Baebler, 
cook,  Company  I,  Twentieth  Infantry,  is  now  serving.  Your 
letter  is  as  follows: 

"  I  have  the  honor  to  transmit,  herewith,  a  letter  addressed 
to  The  Adjutant-General  of  the  Army,  under  date  of  April 
11  last,  by  Kaspar  Baebler,  cook,  Company  I,  Twentieth  In- 
fantry, in  which  he  requests  that  he  be  placed  on  the  retired 
list  of  the  Army. 

"Attention  is  invited  to  the  report  of  the  Paymaster-Gen- 
eral of  the  Armv  as  contained  in  fifth  indorsement  on  said 
letter,  and  for  tlie  reason  stated  by  the  Paymaster-General, 
your  decision  is  requested  as  to  the  enlistment  period  in  which 
Cook  Kaspar  Baebler  is  to  be  viewed  as  serving  from  and 
including  the  date  of  his  current  enlistment,  March  7,  1910. 

"  The  return  of  the  accompanying  letter,  with  your  reply, 
is  also  requested." 

The  record  of  Baebler's  military  services  is  shown  by  the 
accompanying  papers  to  be  as  follows : 

"  Enlisted,  Company  I,  Thirteenth  Infantry,  January  2, 
1884;  discharged  January  10,  1889.  Enlisted,  Company  D, 
Fourth  Infantry,  January  23,  1889;  discharged  January  11, 
1891.  Enlisted,  Company  A,  Sixteenth  Infantry,  August  23, 
1891 ;  discharged  November  22, 1894.    Enlisted,  Company  C, 
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Seventh  Infantry,  December  13,  1894 ;  discharged  October  2, 
1895.  Enlisted,  United  States  Marine  Corps,  May  27, 1896; 
discharged  August  26, 1901,  Enlisted,  Company  M,  Twenty- 
seventh  Infantry,  and  Cas.  Detch.  Twentieth  Infantry,  Au- 
gust 30,  1901 ;  discharged  August  26,  1904.  Enlisted,  Coti- 
pany  B,  Twenty-sixth  Infantry,  September  3,  1904;  dis- 
charged March  5, 1907.  Enlisted,  Company  B,  Twenty-sixth 
Infantry,  and  Company  C,  Seyenth  Infantry,  March  6, 1907 ; 
discharged  March  5, 1910.  Enlisted,  Company  I,  Twentieth 
Infantry,  March  7,  1910." 

The  Adjutant-Greneral  states: 

"  Kaspar  Baebler  was  discharged  without  honor  from  the 
Army  October  2,  1895,  a  private,  Company  C,  Seventh  In- 
fantry. 

"After  the  soldier's  enlistment  of  Au^st  30,  1901,  in- 
structions were  given  for  his  retention  m  service  wittiout 
trial  for  fraudulent  enlistment." 

■  The  provision  in  the  Army  appropriation  act  of  May  11, 
1908  (35  Stat.,  106),  for  counting  the  enlistment  periods  of 
men  in  the  service  at  that  time,  as  was  Baebler,  is  as  follows: 

"  *  *  *  that  the  present  enlistment  period  of  men  now 
in  the  service  shall  be  determined  by  the  number  of  years 
continuous  service  they  have  had  at  the  date  of  approval  of 
this  act,  under  existing  laws,  counting  three  years  to  an  en- 
listment, and  the  former  service  entitling  an  enlisted  man 
to  reenlisted  pay  under  existing  laws,  shall  be  counted  as 
one  enlistment  period ;    *     *    ♦  " 

Baebler  had  continuous  service  from  May  27,  1896  (the 
date  of  his  enlistment  in  the  Marine  Corps) ,  which  amounted, 
on  May  11,  1908,  to  a  few  days  less  than  twelve  years,  so 
that  he  had  three  full  enlistment  periods  on  account  of  con- 
tinuous service.  The  question  for  present  consideration  is 
whether  he  is  entitled  under  the  law  quoted  to  credit  for 
another  enlistment  period  "  for  former  service  entitling 
an  enlisted  man  to  reenlisted  pay  under  existing  laws  "  by 
reason  of  five  years'  service  and  an  honorable  discharge, 
and  reenlistment  before  his  discharge  without  honor  October 
2, 1895. 

Reenlisted  pay  is  authorized  by  section  1282  of  the  Revised 
Statutes,  amended  by  sections  2  and  3  of  the  act  of  August  1, 
1894  (28  Stat.,  215),  which  laws  are  as  follows: 

"  Sec.  1282.  All  enlisted  men  mentioned  in  section  twelve 
hundred  and  eighty,  who,  having  been  honorably  discharged, 
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have  reenlisted  or  shall  reenlist  within  one  month  there- 
after, shall,  after  five  years'  service,  including  their  first 
enlistment,  be  paid  at  the  rate  allowed  in  said  section  to 
those  serving  in  the  fifth  year  of  their  first  enlist- 
ment:   *     *    ♦" 

Actof  August  1,1894: 

"  Sec.  2.  That  hereafter  all  enlistments  in  the  Army  shall 
be  for  a  term  of  three  years,  and  no  soldier  shall  be  again 
enlisted  in  the  Army  whose  service  during  his  last  preceding 
term  of  enlistment  has  not  been  honest  and  faithful. 

"  Sec.  3.  That  the  period  within  which  soldiers  may  reen- 
list with  the  benefits  conferred  by  sections  twelve  hundred 
and  eiffhtv-two  and  twelve  hundred  and  eighty-four  of  the 
Revised  Statutes,  be,  and  the  same  is  hereby,  extended  to 
three  months." 

It  was  said  in  a  decision  of  this  office  of  April  10,  1907 
(13  Comp.  Dec.,  398),  in  relation  to  reenlisted  pay: 

"  Section  1282  of  the  Revised  Statutes,  supra^  makes  the 
payment  of  reenlisted  pay  as  provided  for  therein  dependent 
upon  three  conditions:  (1)  The  soldier  must  have  been  hon- 
orably discharged;  (2)  he  must  have  reenlisted  within  the 
specified  time;  (3)  he  must  have  served  continuously  for  a 
^  period  of  five  years. 

"  The  statute  is  complied  with  if  the  soldier  has  been  hon- 
orably discharged  and  has  reenlisted  within  three  months  at 
any  time  within  the  five-year  period.  It  is  not  necessary  that 
the  reenlistment  within  the  prescribed  time  should  take  place 
after  the  five  years'  service.  (See  Dig.  Second  Comp.  Dec., 
vol.  2,  sec.  839.) 

"  The  reenlisted  pay  under  said  law  is  earned  when  the 
three  conditions  named  have  been  fulfilled,  and  having  been 
once  earned  it  is  payable  for  all  subsequent  enlistments,  re- 
gardless of  the  period  of  time  which  intervenes  between  the 
same." 

Baebler  was  therefore  entitled  to  reenlisted  pay  by  reason 
of  his  service  under  enlistment  of  January  2, 1884,  his  honor- 
able discharge  January  10,  1889,  and  reenlistment  of  Janu- 
ary 23,  1889.  Does  his  discharge  without  honor  of  October 
2,  1895,  deprive  him  of  the  right  to  count  this  service  as  an 
enlistment  period  under  the  provision  from  the  act  of  May 
11,  1908,  aupraf 

The  Paymaster-General's  indorsement  to  which  you  call 
attention  recommends  referring  the  question  to  this  office 
and  states: 

"  This  action  is  requested  for  the  reason  that  it  is  not 
known  whether  the  decision  rendered  by  the  ClomptroUer  of 
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the  Treasury  April  13, 1910,  in  the  ease  of  Private  George  C* 
Lacey,  Marine  Corps,  in  which  the  soldier  is  allowed  credit 
for  an  additional  enlistment  period  for  a  'reenlisted  pay' 
status  attained  by  service  rendered  prior  to  a  discharge  with- 
out honor,  is  to  be  viewed  as  an  exception  to  his  decisions  of 
December  17,  1907  (14  Comp.  Dec.,  367) ;  June  8, 1908  (case 
of  Harry  A.  Bappold) ;  and  January  11, 1909  (case  of  David 
Mosten),  wherein  it  is  held  that  service  rendered  prior  to  a 
dishonorable  discharge  or  a  discharge  without  honor  can  not 
be  considered  in  determining  a  soldier's  status  for  purposes 
of  pay  in  subsequent  enlistments." 

The  last  three  decisions  referred  to  by  the  Paymaster- 
General  as  in  apparent  conflict  with  the  Lacey  decision  were 
all  in  cases  where  the  discharges  were  by  sentence  of  courts- 
martial,  and  not  like  the  Lacey  case,  in  which  the  discharge 
was  without  honor  hut  not  hy  sentence  of  a  court-martiaL 
The  decision  in  14  Comp.  Dec,  367,  was  an  approval  by  this 
office  of  a  decision  of  the  Auditor  for  the  War  Department 
that  a  man  dishonorably  discharged  by  sentence  of  court- 
martial  was  not  thereafter  entitled  to  reenlisted  pay.  In 
support  of  his  conclusion  the  Auditor  quoted  an  opinion  of 
the  Judge- Advocate-General  of  the  Army  (Dig.  Op.  Judge- 
Advocate-General,  1901,  par.  1167),  in  which  he  said: 

"  But  a  dishonorable  discharge  (i.  e.,  by  sentence)  does  not 
relate  to  any  particular  contract  or  term  of  enlistment ;  it  is 
a  discharge  from  the  military  service  as  a  punishment — a 
complete  expulsion  from  the  Army — and  covers  all  unexpired 
enlistments.  A  soldier  thus  dishonorably  discharged  can  not 
be  made  amenable  for  a  desertion  or  other  military  offense 
committed  under  a  prior  enlistment,  except  as  provided  in 
the  sixtieth  article  of  war.  Nor  w^ould  a  subsequent  enlist- 
ment after  such  dishonorable  discharge  operate  to  revive  the 
amenability  of  the  soldier  for  such  offenses." 

The  Judge-Advocate-General  treats  a  discharge  without 
honor  as  to  its  effect  quite  differently.  By  paragraph  1166  of 
the  same  digest  it  is  said: 

"An  honorable  discharge  releases  from  and  marks  the 
termination  of  the  particular  contract  and  term  of  enlist- 
ment to  which  it  relates  only,  and  does  not,  therefore  relieve 
the  soldier  from  the  consequences  of  a  desertion  committed 
during  a  prior  enlistment.  Similarly  held  with  respect  to  a 
discharge  without  honor.  These  discharges  release  the  soldier 
from  amenability  for  all  offenses  charged  a^inst  him  within 
the  particular  tefm  to  which  they  relate,  including  that  of 
desertion,  except  as  provided  in  the  sixtieth  article  of  war.*' 
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The  difference  (and  it  is  an  important  one)  between  a  dis- 
charge without  honor  and  one  by  sentence  of  a  court-martial 
is  this:  The  discharge  by  court-martial  is  after  a  fair  trial 
by  a  court,  each  member  of  which  performs  his  duties,  and' 
each  witness  gives  his  testimony,  under  the  sanction  of  an 
oath.  Whatever  rights  are  affected,  it  is  by  due  process  of 
law.  The  enlisted  man  who,  by  honest  service,  an  honorable 
discharge,  and  reenlistment,  acquires  the  right  to  reenlisted 
pay  which  the  law  permits  him  to  receive  during  future  serv- 
ice, whether  continuous  or  not,  should  not  be  deprived  of  it 
without  due  process  of  law ;  not  merely  by  a  discharge  with- 
out honor  which  may  be  given  him,  possibly,  on  account 
of  some  trifling  violation  of  the  rules  of  honest  service. 

In  the  case  of  H.  A.  Rappold  of  June  8,  1008  (45  MS. 
Comp.  Dec,  Part  2,  p.  1761),  as  stated  above,  the  discharge 
was  by  sentence  of  court-martial,  but  it  was  said : 

"  The  claimant's  discharge  for  bad  conduct  was  not  an 
honorable  discharge  from  the  Marine  Corps.  As  the  stat- 
utes provide  for  an  honorable  discharge  to  entitle  to  count 
time  served  for  continuous  service  and  reenlisted  pay  in 
a  subsequent  service,  the  inhibition  exists  equally  where  the 
discharge  is  other  than  an  honorable  one." 

This  statement  must  be  considered  in  connection  with  the 
case  before  the  office,  and  applied  to  the  facts  of  that  case 
only,  which  was  that  of  a  soldier  discharged  by  sentence 
of  a  court-martial,'  and  when  so  considered  it  is  not  incon- 
sistent with  the  conclusion  in  this  case. 

Section  2  of  the  act  of  August  1,  1894,  aupra^  provides 
that  no  soldier  shall  again  be  enlisted  in  the  Army  whose 
service  has  not  been  honest  and  faithful  during  his  last 
preceding  enlistment,  but  the  department  does  not  seem  to 
consider  this  provision  mandatory,  as  many  appear  to  be  in 
the  service  whose  discharges  were  without  honor.  A  man 
discharged  without  honor  whose  services  are  again  accepted 
by  the  Government,  may  be  treated  as  one  having  had  the 
offenses  condoned  which  caused  the  discharge  without  honor. 

I  am  of  opinion  that  Cook  Kaspar  Baebler  is  entitled, 
under  the  provisions  of  the  act  of  May  11,  1908,  for  com- 
puting the  enlistment  period  of  men  then  in  the  service, 
to  credit  for  one  enlistment  period  for  his  former  service 
entitling  him  to  reenlisted  pay,  notwithstanding  he  was  sub- 
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sequently  discharged  without  honor.  He  was,  therefore, 
in  the  fifth  enlistment  period  on  May  Ih  1908,  and  by  reason 
of  an  honorable  discharge  March  5,  1910,  and  his  reenlist- 
ment  March  7,  1910,  he  entered  the  sixth  enlistment  period. 


DISPOSITION  OP  TTNEAHHED  PEES  AVD  TTNOPPICIAL  X0VET8  OP 
EECEIVEBS  OP  PUBLIC  XONETS  AT  mriTED  STATES  LAVD 
OPPICES. 

A  plan  for  the  disposition  of  unearned  fees  and  unofficial  moneys  of 
receivers  of  public  moneys  at  United  States  land  offices  requiring 
said  funds  to  be  deposited  by  the  receivers  to  the  credit  of  the 
Treasurer  of  the  United  States  and  cover  same  into  the  Treasury, 
and  refunds  of  unearned  moneys  be  made  from  moneys  advanced 
to  a  special  disbursing  officer  for  that  purpose  is  contra  to  the  act 
of  March  26,  1908  (35  Stat.,  48). 

OomptroUer  Traeewell  to  the  Secretary  of  the  Treasury,  June  89,  1910. 

By  your  indorsement  of  June  25,  1910, 1  am  in  receipt  of 
certain  correspondence  between  yourself  and  the  Secretary 
of  the  Interior  with  reference  to  the  disposition  of  unearned 
fees  and  unofficial  moneys  of  receivers  of  public  moneys  at 
United  States  land  offices. 

It  is  proposed  to  eliminate  the  unearned  accounts  and  here- 
after require  such  funds  to  be  deposited  by  receivers  to  the 
credit  of  the  Treasurer  of  the  United  States,  and  cover  the 
same  into  the  Treasury,  and  that  refunds  of  unearned  mcmeys 
be  made  from  moneys  advanced  to  a  special  disbursing  officer 
for  that  purpose,  instead  of  being  refunded  by  registers  and 
receivers,  as  at  present. 

It  is  contended  that  sections  2362  and  3689  of  the  Revised 
Statutes,  and  the  acts  of  June  16,  1880  (21  Stat.,  287),  and 
March  26,  1908  (35  Stat.,  48),  are  sufficiently  broad  to  au- 
thorize refunds  of  such  moneys  under  the  plan  proposed. 

You  request  my  decision  as  to  the  legality  of  the  question 
presented. 

I  held  in  13  Comptroller's  Decision,  430,  that  the  act  of 
June  16,  1880,  is  supplementary  to  the  legislation  contained 
in  sections  2362  and  2363,  Revised  Statutes,  which  authorizes 
the  Secretary  of  the  Interior  to  repay  to  the  purchaser  money 
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paid  for  land  erroneously  sold,  for  which  a  permanent  appro- 
priation is  made  by  section  3689,  Revised  Statutes,  and  that 
section  3  of  the  said  act  of  June  16,  1880,  had  been  con- 
strued as  making  a  permanent  indefinite  appropriation  for 
refunding  money  for  land  erroneously  sold. 

I  held  further  in  said  decision,  as  to  the  act  of  June  16^ 
1880: 

''  By  the  terms  of  sections  3  and  4  the  Secretary  of  the  In- 
terior is  authorized  to  make  the  payments  provided  for  out 
of  any  money  in  the  Treasury  by  drawing  his  warrant  on  the 
Treasury.  Section  248  of  the  Revised  Statutes  provides, 
however,  that  the  Secretary  of  the  Treasury  shall  grant  all 
warrants  for  moneys  to  be  issued  from  the  Treasury  in  pursu- 
ance of  appropriations  made  by  law.  These  provisions  have 
therefore  been  construed  as  authorizing  the  allowance  by  the 
Secretary  of  the  Interior  of  claims  for  the  refundment  of 
moneys  paid  on  void  entries,  payment  thereof  to  be  made 
upon  settlements  made  by  the  accounting  officers  by  warrants 
drawn  bv  the  Secretary  of  the  Treasury.  (2  Lawrence,  1st 
Comp.  Dec,  283.) 

"  I  think  this  construction  is  also  correct,  and  the  payment 
of  claims  for  refundment  of  moneys  so  paid  is  not  author- 
ized to  be  made  by  receivers  of  public  money,  and  that 
advances  to  them  from  the  appropriation  indicated  is  there- 
fore not  authorized. 

"Moreover,  it  appears  from  the  communication  of  the 
Commissioner  of  the  General  Land  Office  that  the  moneys  to 
which  vour  inquiry. pertains  are  moneys  tendered  in  payment 
for  public  lands  on  entries  or  applications  in  which  final 
action  can  not  be  taken  until  additional  proof  is  furnished 
or  investigation  made,  or  tendered  as  fees  or  commissions, 
or  to  pay  lor  publication  of  notice  or  for  testimony  fees,  the 
amount  of  which  can  not  be  determined  until  the  examina- 
tion of  witnesses  can  be  completed,  and  which  are  deposited 
with  receivers  of  public  moneys  as  unearned  fees  and  unoffi- 
cial moneys,  to  be  returned  to  the  applicants  in  case  their 
claims  arenot  perfected  or  allowed,  and  which  for  safe-keep- 
ing are  deposited  with  designated  depositories.  These 
moneys  having  accumulated  in  Targe  amounts  at  some  of  the 
depositories,  it  appears  that  it  is  in  contemplation  to  require 
them  to  be  deposited  in  the  Treasury,  and  that  the  question 
submitted  by  you  has  in  view  the  advance  of  such  moneys: 
so  deposited  to  receivers  of  public  moneys  for  repayment  by 
them  of  sums  due  the  original  depositors.  But  these  moneys 
being  of  an  entirely  different  character  from  those  to  which 
the  appropriation  for  refunding  money  for  lands  erroneously^ 
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sold  has  reference,  I  do  not  think  such  advances  would  be 
authorized  by  that  appropriation." 

The  act  of  March  26, 1908  (35  Stat.,  48 J,  provides: 

"  That  where  purchase  moneys  and  commissions  paid  un- 
der any  public-land  law  have  been  or  shall  hereafter  be  cov- 
ered into  the  Treasury  of  the  United  States  under  any  appli- 
cation to  make  any  filing,  location,  selection,  entry,  or  proof, 
such  purchase  moneys  and  commissions  shall  be  repaid  to 
the  person  who  made  such  application,  entry,  or  proof,  or  to 
his  legal  representatives,  in  all  cases  where  such  application, 
entry,  or  proof  has  been  or  shall  hereafter  be  rejected,  and 
neitfier  such  applicant  nor  his  legal  representatives  shall 
have  been  guilty  of  any  fraud  or  attempted  fraud  in  connec- 
tion with  such  application. 

''  Sec.  2.  That  in  all  cases  where  it  shall  appear  to  the 
satisfaction  of  the  Secretary  of  the  Interior  that  any  person 
has  heretofore  or  shall  hereafter  make  any  payments  to  the 
United  States  under  the  public-land  laws  in  excess  of  the 
amount  he  was  lawfully  required  to  pay  under  such  laws, 
such  excess  shall  be  repaid  to  such  person  or  to  his  legal  rep- 
resentatives. 

"  Sec.  3.  That  when  the  Commissioner  of  the  General  Land 
Office  shall  ascertain  the  amount  of  any  excess  moneys,  pur- 
chase moneys,  or  commissions  in  any  case  where  repayment 
is  authorized  by  this  statute,  the  Secretary  of  the  Interior 
shall  at  once  certify  such  amounts  to  the  Secretary  of  the 
Treasury,  who  is  hereby  authorized  and  directed  to  make  re- 
payment of  all  amounts  so  certified  out  of  anjr  moneys  not 
otherwise  appropriated  and  issue  his  warrant  in  settlement 
thereof." 

This  act  is,  I  think,  sufficiently  broad  to  cover  refunds  of 
unearned  fees  and  unofficial  moneys,  but  the  act  itself  pro- 
vides the  manner  in  which  such  refunds  shall  be  made,  viz : 

"That  the  Secretary  of  the  Interior  shall  certify  such 
amounts  to  the  Secretary  of  the  Treasury,  who  is  autHorized 
and  directed  to  make  repayments  of  all  amounts  so  certified 
out  of  any  moneys  not  otherwise  appropriated  and  issue  his 
warrant  in  settlement  thereof." 

In  view  of  this  specific  provision  of  law,  supra^  I  think  the 
proposed  plan  of  making  refunds  through  a  special  disburs- 
ing agent  in  the  manner  indicated  is  not  authorized. 
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IKSTALLATIOK  OF  LATTNDEY  PLANT  IN  INTEKIOK  DEFAETMENT. 

Purchasing  of  machinery  for  installing  and  equipping  laundry  plant 
in  the  Interior  Department  Is  not  an  "  absolutely  necessary  "  ex- 
pense within  the  meaning  of  appropriation,  "  Contingent  expenses, 
Department  of  the  Interior"  (June  17, 1910,  public,  No.  213),  and 
is  unauthorized. 

Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Interior,  June 
29,  1910. 

I  am  in  receipt  of  your  letter  of  the  23d  instant,  requesting 
my  decision  of  the  question  therein  presented,  as  follows : 

"  The  act  approved  June  17,  1910,  Public  No.  213,  en- 
titled 'An  act  making  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Government  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
eleven,  and  for  other  purposes,'  contains  amongst  other  things 
the  following : 

" '  Contingent  expenses.  Department  of  the  Interior :  The 
following  sums,  which  shall  be  so  appropriated  as  to  pre- 
vent deficiencies  therein,  namely : 

" '  For  contingent  expenses  of  the  office  of  the  Secretary 
of  the  Interior  and  the  bureaus,  offices,  and  buildings  of 
the  Interior  Department,  including  six  thousand  five  hun- 
dred dollars  for  the  Civil  Service  Commission:  For  furni- 
ture, carpets,  ice,  lumber,  hardware,  dry  goods,  advertising, 
telegraphing,  expressage,  wagons  and*^  harness,  food  and 
shoeing  of  horses,  diagrams,  awnings,  constructing  model 
and  other  cases  and  furniture,  and  other  absolutely  necessary 
expenses,  including  fuel  and  lights,  typewriting  machines 
and  exchange  of  same,  one  hundred  and  fifteen  thousand 
dollars.' 

''  From  year  to  year  it  has  been  the  custom  of  this  depart- 
ment to  contract,  after  proper  advertising,  for  the  w^ashing 
of  the  towels  of  the  department  and  its  bureaus.  The  aver- 
age amount  paid  annually  for  this  service  during  the  past 
five  years  has  been  $685.21.  For  several  years  past  diffi- 
culty has  been  experienced  in  securing  satisfactory  service. 
This  work  has  been  paid  for  from  the  above  fund  under 
the  clause  '  and  other  absolutely  necessary  expenses.'  This . 
department  HjIs  its  own  heating  and  lighting  plant,  and. 
having  sufficient  space  the  question  has  been  seriously  con- 
sidered of  installing  its  own  laundry  plant. 

"  I  have  therefore  to  ask  your  decision  as  to  whether  I 
may  lawfully  purchase  out  of  the  contingent  fund  for  the 
fiscal  year  ending  June  30,  1911,  the  necessary  machinery  to 
install  and  equip  a  laundry  plant  for  the  purposes  indicated." 


Digitized  by  VjOOQ IC 


880  DECISIONS  OP  THE   COMPTKOLLER. 

The  words  "absolutely  necessary  expenses,"  when  used 
in  the  connection  where  they  occur  in  the  appropriation  for 
"  Contingent  expenses,  Department  of  the  Interior,"  quoted 
above,  are  limited  in  the  sense  that  such  expenses  must  be 
of  the  general  character  of  those  enumerated  in  said  act. 
Such  expenses  must  be  "  contingent "  in  the  sense  that  they 
are  incidental,  casual,  and  unforeseen.  {Dunwoodyv.  United 
States,  22  Ct.  Cls.,  269;  4  Comp.  Dec.,  287.) 

The  appropriation  for  "  Contingent  expenses,  Department 
of  the  Interior,"  for  the  fiscal  year  1911,  is  substantially 
the  same  in  language  as  those  for  the  past  ten  years,  and 
these  appropriations  have  been  used  from  year  to  year  to 
pay  for  the  washing  of  the  towels  of  the  department  and  its 
bureaus.  The  continued  use  of  the  appropriation  should  be 
consistent  with  the  former  use  in  the  absence  of  a  change  in 
the  appropriation  acts  by  Congress.     (15  Comp.  Dec,  102.) 

In  view  of  the  fact  that  in  order  to  have  such  laundry  work 
done  it  is  not  necessary  to  purchase  machinery  and  to  install 
and  equip  a  laundry  plant,  I  do  not  think  such  purchase  is 
an  "  absolutely  necessary  expense  "  within  the  meaning  of 
said  appropriation  act  as  a  contingent  or  unforeseen  expense 
of  the  department.  I  have  the  honor,  therefore,  to  reply  to 
your  question  in  the  negative.      ( See  10  Comp.  Dec.,  683, 685. ) 


TEAVELIHG  EXPENSES  PEIOK  TO  APPOIHTICEHT. 

The  payment  is  not  authorized  of  traveling  expenses  to  Washington. 
D.  C,  and  return,  If  necessary,  of  one  or  more  eUgibles  under  a 
civil-service  examination,  with  a  view  to  determining  by  Inter- 
view whether  they  would  be  personally  acceptable. 

Assistant  Comptroller  MitcheU  to  the  Secretary  of  the  Interior,  June  99, 
1910. 
I  am  in  receipt  of  your  letter  of  June  20, 1910,  as  follows: 

"  The  circular  announcing  the  examination  for  medical 
interne  in  the  Government  Hospital  for  the  Insane,  held  June 
15, 1910,  contained  the  following: 

" '  Applications  will  be  accepted  only  from  persons  who 
indicate  in  answer  to  question  17  of  the  application  form 
that  they  have  graduated  from  reputable  medical  coll^pes. 
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"  'Applicants  must  not  have  been  graduated  more  than  two 
vears  prior  to  the  date  of  the  examination  unless  they  have 
been  continuously  engaged  in  hospital,  laboratory,  or  re- 
search work  along  the  lines  of  neurology  or  psychiatry  since 
graduation,  which  fact  must  be  specifically  snown  in  the  ap- 
plication. 

" '  Both  men  and  women  will  be  admitted  to  this  examina- 
tion, although  there  are  no  vacancies  for  women  at  present. 
Applicants  must  be  unmarried. 

"  'Age  limit,  20  years  or  over  on  the  date  of  the  examina- 
tion. 

'* '  This  examination  is  open  to  all  citizens  of  the  United 
States  who  comply  with  the  requirements. 

" '  This  announcement  contams  all  information  which  is 
communicated  to  applicants  regarding  the  scope  of  the  exam- 
ination, the  vacancy  or  vacancies  to  be  filled,  and  the  quali- 
fications required.' 

"  There  have  been  cases  where  applicants  have  passed  the 
examination  and  been  certified  as  eligible  whose  personality 
was  such  as  to  unfit  them  for  this  particular  positron.  Their 
employment  under  the  complex  conditions  of  both  service 
and  residence  in  the  hospital  would  have  been  detrimental 
to  the  service.  These  applicants  have  apparently  filled  all  the 
requirements  called  for  by  the  Civil  Service  Commission,  and 
there  is  nothing  in  either  the  application  blank  or  the  exam- 
ination papers  which  would  show  any  deficiency  in  their 
personal  it  V. 

"  It  is  therefore  necessary  in  these  cases  to  have  a  personal 
interview.  Many  of  the  applicants  live  outside  of  the  city, 
some  at  a  great  distance,  and  the  cost  of  transportation  to 
Washington  would  be  to  them  quite  material. 

"  For  this  reason  I  request  that  you  render  an  advance 
opinion  in  accordance  with  the  act  of  July  31, 1894  (28  Stat., 
208),  as  to  whether  the  superintendent  of  the  Government 
Hospital  for  the  Insane  has  authority  to  authorize  the  pay- 
ment of  the  expense  of  a  journey  to  Washington  and  return, 
if  necessary,  in  these  cases." 

The  question  presented  practically  is  whether  payment  is 
authorized  of  traveling  expenses  to  Washington,  and  return 
if  necessary,  of  one  or  more  eligibles  under  a  civil-service 
examination,  with  a  view  to  determining  by  interview 
whether  they  would  be  personally  acceptable. 

The  appropriation  from  which  the  expenditure  would  be 
made  has  not  been  stated.    The  appropriations  for  the  hos- 
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pital  for  the  fiscal  yenr   1910    (35  Stat.,  991)    provide  as 
follows : 

"  For  current  expenses  of  the  Government  Hospital  for  the 
Insane :  For  support,  clothing,  and  treatment  in  the  Govern- 
ment Hospital  for  the  Insane  of  the  insane  from  the  Army 
and  Navy,  Marine  Corps,  Revenue-Cutter  Service,  inmates  of 
the  National  Home  for  Disabled  Volunteer  Soldiers,  persons 
charged  with  or  convicted  of  crimes  against  the  United  States 
who  are  insane,  all  persons  who  have  become  insane  since 
their  entry  into  the  military  and  naval  service  of  the  United 
States  who  have  been  admitted  to  the  hospital  and  who  are 
indigent,  including  purchase,  maintenance,  and  driving  of 
necessary  horses  and  vehicles  and  of  horses  and  vehicle  for 
official  use  of  the  superintendent,  three  hundred  and  twenty- 
two  thousand  three  hundred  dollars ;  and  not  exceeding  one 
thousand  five  hundred  dollars  of  this  sum  may  be  expended 
in  defraying  the  expense  of  the  removal  of  patients  to  their 
friends ;  not  exceeding  one  thousand  dollars  may  be  expended 
in  the  purchase  of  such  books,  periodicals,  and  papers  as  may 
be  required  for  the  purposes  of  the  hospital,  and  not  exceed- 
ing one  thousand  five  hundred  dollars  for  actual  and  neces- 
sary expenses  incurred  in  the  apprehension  and  return  to  the 
hospital  of  ejrcaped  patients. 

"  For  the  buildings  and  grounds  of  the  Government  Hos- 
pital for  the  Insane,  as  follows: 

"  For  general  repairs  and  improvements,  forty  thousand 
dollars. 

"  For  roadways,  grading,  and  walks,  five  thousand  dollars. 

"  For  centralizing  the  power,  heating,  and  lighting  plant, 
remodeling  the  electric  lay  out,  and  substituting  electrically 
driven  for  steam  driven  machinery,  and  for  certain  other 
purposes  incident  thereto,  one  hundred  thousand  dollars, 
which  sum  shall  be  paid  from  money  in  the  Treasury  which 
has  accrued  to  the  hospital  from  pensions,  under  the  act  of 
February  twentieth,  nineteen  hundred  and  five." 

It  has  been  the  accepted  ruling  of  the  accounting  officers 
that  on  appointment  to  a  position  it  is  the  duty  of  the  officer 
or  employee  to  put  himself  at  his  own  expense  at  the  place 
where  the  duties  of  the  position  are  to  be  performed,  unless 
the  employment  is  a  matter  proper  for  contract  and  the  pay- 
ment of  traveling  expenses  to  place  of  employment  is  made 
a  part  of  the  contract  or  appears  therein  by  necessary  impli- 
cation. (See  11  Comp.  Dec,  691;  6  id.,  676;  1  id,.  106.)  So, 
also,  in  volume  3,  Digest  Second  Comptroller's  Decisions, 
section  1416,  it  was  said : 
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"  When  a  person  is  not  in  the  service  of  the  Government, 
but  is  traveling  to  a  point  where  he  is  to  enter  its  service, 
he  is  not  entitled  either  to  compensation  or  to  traveling  ex- 
penses; such  are  paid  to  employees  who  have  once  reported 
tor  duty  and  are  in  the  public  service,  when  their  services 
are  absolutely  required  at  some  point  not  contemplated  in  the 
original  agreement  with  them." 

I  think  the  same  rule  must  apply  in  the  present  case.  The 
travel  is  without  an  appointment,  and  in  fact  such  appoint- 
ment may  not  be  received.  I  am  of  opinion  the  use  of  the  ap- 
propriations, sxipra^  for  such  an  expenditure  is  unauthorized. 


T&AKSPOBTATION   OF  PEBSOKAL  PBOPEBTY  OF   OFFICERS  AKB 
ENLISTED  MEN  OF  AKKY. 

The  transportation  of  the  i>er8onal  property  belonging  to  ofBcers  and 
enlisted  men  of  the  Army  and  the  inii>edimeuta  accompanying 
theni»  when  required  to  be  transiK)rteil  on  the  same  train  with 
said  officers  and  men  is,  technically,  neither  regular  freight  nor 
regular  baggage,  and  a  contract  therefor  at  a  rate  higher  than 
regular  freight  rates  and  lower  than  excess  baggage  rates  is  valid. 

Beeision  by  ComptroUer  TraceweU,  June  30,  1910. 

The  Oregon  Railroad  and  Navigation  Company  appealed 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  No.  9787  dated  November  13,  1909.  This  appeal 
involved  but  a  single  question.  The  railroad  company,  by  a 
written  contract  dated  October  12,  1904,  agreed  to  transport 
13  officers  and  259  enlisted  men  as  squadron,  Ninth  Cavalry, 
from  Fort  Walla  Walla,  Wash.,  to  Fort  Leavenworth,  Kans., 
together  with  the  impedimenta  authorized  to  accompany  the 
command,  the  train  equipment  to  consist  of  coaches,  two 
standard  sleepers,  seven  tourist  cars,  ten  baggage  cars,  freight 
cars,  all  of  standard  quality  and  in  good  sanitary  condition, 
all  the  equipment  to  be  placed  at  point  of  embarkation  in  time 
for  inspection  before  movement,  all  cars  to  be  run  through 
from  starting  point  to  destination  on  as  fast  time  as  consist- 
ent with  safety;  the  carrier  to  be  paid  for  said  services  the 
following  rates:  Officers  per  capita  $27.89,  enlisted  men  per 
capita  $23.90;  sleeping-car  rates,  officers  per  berth  $9.50,  en- 
listed men,  per  section  $9.50;  freight  per  hundred  pounds 
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$2.3682.  The  above  rates  to  be  net  cash  and  not  subject  to 
further  deduction  unless  it  is  subsequently  found  they  are  in 
excess  of  regular  tariff  rates  less  land  grant  or  other  lawful 
deductions  to  which  the  Government  would  be  entitled,  then 
such  lower  rate  will  govern  in  settlement.  It  was  also  agreed 
therein  that  150  pounds  of  personal  property  per  capita  be- 
longing to  officers  and  men  were  to  be  carried  free,  the  weight 
of  all  such  property  to  be  stated  on  the  bill  of  lading  sepa- 
rately from  the  weight  of  public  property  accompanying  such 
movement.  The  personal  and  company  property  accompany- 
ing this  command  weighed  130,680  pounds.  There  should  be 
deducted  under  the  terms  of  said  agreement  35,550  pounds  as 
a  free  allowance  on  account  of  the  personal  property  per 
capita  belonging  to  the  officers  and  men  of  said  movement, 
leaving  95,130  pounds  to  be  paid  for  its  transportation  under 
the  terms  of  said  contract 

The  Auditor  allowed  in  said  settlement  on  said  property 
the  regularly  published  freight  rates  less  land-grant  deduc- 
tion. The  company  claims  on  this  appeal  the  contract  rate 
of  $2.3682  per  hundredweight.  It  is  conceded  by  the  com- 
pany that  it  can  not  charge  the  Government  more  for  this 
service  than  it  can  an  indi\'idual.  It  had  on  file  with  the 
Interstate  Commerce  Commission  at  the  date  of  this  service 
its  freight  rates  and  its  excess  baggage  rates.  The  one  rate 
applies  to  the  transportation  of  articles  of  freight  by  its 
regular  freight  service,  the  other  to  the  transportation  of 
personal  articles  by  its  passenger  service.  The  rate  agreed 
upon  for  the  transportation  of  the  personal  property  be- 
longing to  the  officers  and  men,  and  the  impedimenta,  is  con- 
siderably lower  than  the  excess  baggage  rate  and  consider- 
ably higher  than  the  regular  freight  rate  by  freight-train 
service. 

There  can  be  no  serious  question  but  that  the  service  in 
question  is  a  special  service,  as  regards  the  train  service 
furnished,  and  that  the  personal  and  company  property  so 
transported  was  not  by  regular  freight  service,  but  was  a 
special  service,  and  was  required  by  the  t«Tns  of  the  contract 
to  accompany  the  said  squadron  on  the  same  train  which 
transported  the  men  and  officers. 
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This  property  so  transported  is  not  strictly  and  technically 
either  regular  freight  or  regular  baggage.  It  partakes  of 
the  nature  of  both  and  is  neither. 

I  am  inclined  to  agree  with  the  views  as  expressed  by 
Maj,  D.  S.  Stanley,  quartermaster,  U.  S.  Army,  in  his  letter 
of  the  16th  instant  to  the  attorney  of  the  Southern  Pacific 
Company,  which  reads: 

"  With  reference  to  your  letter  of  the  14th  instant,  inclos- 
ing a  certified  copy  of  agreement  entered  into  October  12^ 
1904,  between  Maj.  F.  G.  Hodgson,  quartermaster,  U.  S. 
Army,  and  the  Oregon  Railway  and  Navigation  Company 
for  transportation  of  13  officers  and  259  enlisted  men,  more 
or  less,  designated  as  '  squadron.  Ninth  Cavalry,'  from  Fort 
Walla  Walla,  Wash.,  to  Fort  Leavenworth,  Kans.,  together 
with  the  impedimenta  authorized  to  accompany  the  com- 
mand, I  am  directed  by  the  Quartermaster-General  to  inform 
you,  with  reference  to  your  various  queries  on  the  subject 
of  transportation  of  impedimenta,  as  follows: 

**  The  provision  made  in  the  agreement,  as  follows :  '  Th& 
above  rates  are  net  cash,  and  not  subject  to  further  deduc- 
tion, unless  it  is  subsequently  found  that  they  are  in  excess 
of  regular  tariff  rates  less  land  grant  or  other  lawful  deduc- 
tions to  which  the  Government  is  entitled,  when  the  lower 
rate  will  govern  in  settlement,'  is  not  intended  to  limit  the 
charges  for  transportation  of  the  freight  to  such  rates  as 
are  shown  in  the  ordinary  freight  tariflfe  of  carriers,  less  au- 
thorized land -grant  deductions,  provided  that  the  transporta- 
tion of  th%  freight  is  performed  by  special  service  in  con- 
nection with  the  transportation  of  the  troops,  either  on  the 
same  train  or  on  a  section  of  the  troop  train  running  on  the 
same  schedule. 

"  If  any  agreement  is  made  between  the  Quartermaster's 
Department  and  a  common  carrier  in  which  it  is  specified 
that  special  train  service  shall  be  provided  both  for  tne  pas- 
sengers and  impedimenta,  and  such  service  is  performed,  and 
a  special  rate  is  quoted  by  the  carriers  for  the  transportation 
of  the  impedimenta  by  special  train  service  on  passenger 
train  time,  such  special  rate  being  in  excess  of  the  published 
freight  tariff  rate  with  land-grant  deduction,  then  in  such 
cases  the  Quartermaster's  Department  will  authorize  settle- 
ment on  the  basis  of  the  special  rate  quoted,  regardless  of 
whether  in  excess  of  the  ordinary  freight  tariff  rate  govern- 
ing the  transportation  of  freight  by  ordinary  freight  train 
service  or  not,  the  maximum  rate,  however,  to  be  authorized 
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to  be  not  in  excess  of  the  published  excess  baggage  rate  with 
authorized  land-grant  deductions  applicable  thereto. 

"  The  Quartermaster's  Department,  however,  does  not  rec- 
ognize, with  regard  to  the  attached  agreement  between  Major 
Hodgson  and  the  Oregon  Railway  and  Navigation  Company, 
that  the  carrier  would  have  been  entitled  to  excess  baggage 
rate  for  all  freight  in  excess  of  regular  baggage  allowance  if 
there  had  been  no  agreement  on  the  part  of  the  carrier  to 
transport  freight  under  these  circumstances  at  a  rate  of 
$2.3682  per  100  pounds,  but  does  recognize  that  if  no  agree- 
ment had  been  made  for  the  transportation  of  the  impedi- 
menta the  maximum  allowance  to  be  made  would  have  been 
the  regular  excess  baggage  rate  with  authorized  land-grant 
deductions,  subject,  however,  to  any  supplementary  agree- 
ment which  would  have  been  made  in  the  absence  of  a  regular 
agreement  on  the  subject. 

"  It  is  submitted,  in  connection  with  the  transportation  of 
impedimenta  of  troops  as  excess  baggage,  that  the  common 
carriers  concerned  do  not  furnish  similar  facilities  as  in  the 
case  of  commercial  baggage  of  passengers.  As  a  rule  the 
impedimenta  accompanymg  troops  is  transported  in  box  cars 
and  not  in  regular  baggage  cars,  as  in  the  case  of  commercial 
passenger  traffic.  Furthermore,  no  checks  are  provided  by 
the  railroad  company  to  the  owners  of  the  baggage  on  freight 
trains,  and  it  is  thought  that  in  all  instances  a  cheaper  rate 
would  apply  in  the  case  of  troop  impedimenta  by  special 
train  service  on  passenger  train  time  than  in  the  case  of  com- 
mercial passenger  baggage." 

in  so  far  at  least  as  he  treats  the  right  of  the  con^any  in  the 
absence  of  a  special  contract  to  charge  excess  baggage  rates 
for  the  impedimenta  and  personal  belongings  of  the  troops, 
when  required  to  be  carried  on  the  same  train  transporting 
the  men  and  officers.  The  claim  of  the  company  in  this  case, 
founded  on  the  contract  in  question,  is  not  in  excess  of  the 
rates  filed  with  the  Interstate  Commerce  Commission,  and 
the  action  of  the  Auditor  is  reversed  and  a  certificate  of  dif- 
ferences will  issue  in  accordance  with  the  views  herein 
expounded. 

The  decision  of  this  office  of  February  5,  1909,  in  48  MS. 
Comp.  Dec,  752,  in  so  far  as  it  is  not  in  accord  with  the  views 
herein  expressed  is  overruled. 
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COHPXTTATIOK  OT  LONOEVITT  PAY  OF  KAN  IN  ARXT  SEKVINO 
AS  ENLISTED  MAN  AND  LATE&  AS  COMMISSIONED  OFFICEE. 

Service  as  an  enlisted  man  in  the  Regular  Army  is  service  in  the 
Army  within  the  meaning  of  the  act  of  July  5, 1838  (5  Stat.,  258), 
and  such  service  both  before  and  after  the  passage  of  the  act  of 
Jane  18,  1878  (20  Stat,  150),  should  be  counted  in  computing  the 
service  of  commissioned  officers  (exclusive  of  general  officers)  of 
the  Army  for  the  purpose  of  longevity  pay  and  allowances. 

Deoiston  by  Assistant  Comptroller  Mitchell,  June  30,  1910. 

Agnes  B.  Collins  appealed  June  3,  1910,  from  the  action 
of  the  Auditor  for  the  War  Department  in  settlement  No. 
125853,  dat€d  May  26, 1910. 

She  claimed  longevity  pay  and  allowances  as  the  widow  of 
Joseph  B.  Collins,  formerly  a  lieutenant  and  captain  of  the 
Fourth  United  States  Infantry,  and  major,  Second  United 
States  Infantry.  Her  claim  is  based  upon  said  officer's  serv- 
ice in  Company  F,  United  States  Mounted  Rifles,  during  the 
years  1846  and  1847. 

The  Auditor  disallowed  the  claim  because : 

"  He  received  longevity  pay  in  full  for  services  as  an  offi- 
cer, and  services  as  an  enlisted  man  can  not  be  counted  in 
computing  longevity  pay  prior  to  June  18,  1878." 

The  military  records  show  that  Joseph  B.  Collins  was 
enlisted  July  9,  1846,  for  five  years,  in  Company  F,  United 
States  Mounted  Rifles,  and  was  discharged  May  19,  1847,  at 
Jalapa,  Mexico,  for  disability  arising  from  wounds,  a  ser- 
geant. He  was  appointed  second  lieutenant.  Fourth  Infan- 
try, March  29,  1848;  accepted  the  appointment,  March  30, 
1848;  promoted  first  lieutenant,  July  7,  1853;  captain.  May 
14,  1861;  major,  Second  Infantry,  January  20, 1865,  and  was 
honorably  discharged,  January  1,  1871.  He  was  restored 
to  the  Army  March  3,  1879,  under  authority  conferred'  by 
the  act  of  March  3,  1879  (20  Stat.,  484),  and  retired  to  date 
from  January  1, 1871.    He  died  December  20, 1888. 

Upon  said  record,  under  decisions  in  force  at  the  time 
construing  the  act  of  July  5,  1838  (5  Stat.,  258),  the  officer's 
first  longevity  increase  accrued  March  30,  1853  (first  five 
years  of  service  as  a  commissioned  officer  expired  March  29, 
1853),  the  second  longevity  increase  accrued  March  30,  1858, 
the  third  March  30,  1863,  and  the  fourth  March  30,  1868. 
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By  Anny  paymasters  during  the  officer's  service  he  was 
paid  his  first  additional  ration  from  March  29,  1853,  his 
second  from  March  29,  1858,  his  third  from  March  29,  1863, 
and  his  fourth  from  March  29,  1868. 

The  contention  is  now  urged  by  claimant  that  in  the 
present  settlement  of  the  claim  for  longevity  pay  and  allow- 
ances credit  should  be  given  for  services  as  an  enlisted  man 
in  the  Regular  Army  of  the  United  States  in  computing 
the  additional  l&ngevity  raticm  under  the  act  of  July  5, 1838, 
while  officer  was  serving  as  a  commissioned  officer. 

Section  15  of  the  act  of  July  5, 1838  (Stat.,  258),  provides: 

"That  every  commissioned  officer  of  the  line  or  staff, 
exclusive  of  general  officers,  shall  be  entitled  to  receive  one 
additional  ration  per  diem  for  every  five  years  he  may  have 
served  or  shall  serve  in  the  Army  of  the  United  States.'' 

Section  T  of  the  act  of  June  18,  1878  (20  Stat.,  150),  pro- 
vides : 

"That  on  and  after  the  passage  of  this  act  all  officers 
of  the  Army  of  the  United  States  who  have  served  as  officers 
in  the  volunteer  forces  during  the  war  of  the  rebellion,  or 
as  enlisted  men  in  the  armies  of  the  United  States,  regular 
or  volunteer,  shall  be,  and  are  hereby,  credited  with  the 
full  time  they  may  have  served  as  such  officers  and  as  such 
enlisted  men  in  computing  their  service  for  longevity  pay 
and  retirement." 

The  Second  Comptroller  of  the  Treasury  decided  July  24, 
1838  (vol.  6,  p.  572),  that  service  as  an  enlisted  man  in  the 
Army  should  not  be  considered  in  fixing  the  basis  for  the 
payment  of  the  additional  ration  provided  for  by  the  act 
of  July  5,  1838,  supra.  Under  such  decision  the  practice 
obtaining  in  the  accounting  offices  and  in  the  Pay  Depart- 
ment of  the  Army  was  uniform  and  imbroken  until  the 
passage  of  the  act  of  June  18,  1878,  supra^  which  provided 
for  counting  enlisted  service  in  the  computation  of  longevity 
pay  of  officers  of  the.  Army  on  and  after  the  passage  of 
the  act.    (See  also  15  Comp.  Dec,  220.) 

Reference  is  made  by  claimant  to  the  case  (No.  20810)  of 
James  Stewart  v.  The  United  States ^  decided  by  the  Court 
of  Claims  February  23,  1899.  That  w^as  a  case  which  was 
referred  to  the  Court  of  Claims  by  Congress  by  special  act 
of  February  19,  1897  (29  Stat.,  869),  which  was  "An  act 
for  the  relief  of  James  Stewart." 
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It  appears  that  Stewart  served  as  an  enlisted  man  in  the 
Regular  Army  from  October  29,  1851,  to  November  21,  1861, 
was  promoted  to  be  second  lieutenant  in  the  Army  November 
22, 1861,  to  first  lieutenant  July  3, 1863,  to  captain  November 
22, 1866,  and  was  placed  on  the  retired  list  March  20,  1879. 

Upon  such  service  the  court  decided  as  a  conclusi(Mi  of  law, 
and  gave  judgment  accordingly,  that  claimant  was  entitled 
to  recover  the  difference  of  longevity  pay  and  allowances  be- 
ginning November  22,  1861  (over  ten  years'  service  as  an 
enlisted  man  at  that  time),  and  ending  June  17,  1878. 

The  decision  of  the  court  is  in  full  as  follows 

"  This  case,  having  been  heard  by  the  CJourt  of  Claims,  the 
court,  upon  the  evidence,  makes  the  following : 

"findings  of  fact. 

"  I.  James  Stewart,  a  citizen  of  the  United  States,  enlisted 
October  29,  1851,  in  the  Fourth  U.  S.  Artillery;  reenlisted 
August  29,  1856;  reenlisted  July  1,  1861;  was  promoted  to 
second  lieutenant,  November  22,  1861 ;  was  promoted  to  first 
lieutenant,  July  3,  1863 ;  and  served  as  such  until  November 
22,  1866,  when  he  accepted  an  appointment  as  captain  of 
Eighteenth  U.  S.  Infantry.  He  was  retired  as  captain,  U.  S. 
Army,  March  20,  1879. 

"  II.  The  following  is  a  statement  of  the  claimant's  account 
for  longevity  pay,  exclusive  of  any  and  all  sums  heretofore 
paid  him  therefor: 

From  November  22,  18«1,  to  August  31,  1862,  283  days,  at 
60  cents  per  day $169.80 

From  September  1,  1862,  to  June  30,  1864,  660  days,  at  60 
cents  per  day  ($401.40  less  3  per  cent  tax,  $12.04) 389.86 

From  July  1,  1864,  to  October  28, 1866,  inclusive,  850  days,  at 

60  cents  per  day  ($510  less  5  per  cent  tax,  $25.50) 484.50 

From  October  29,  1866,  to  November  21,  1866,  inclusive,  24 
days,  at  90  cents  per  day  ($21.60  less  5  per  cent  tax, 
$1.08) 20.  52 

From  November  22,  1866.  to  July  14,  1870,  inclusive,  1,331 
days,  at  60  cents  per  day  ($798.60  less  5  per  cent  tax, 
$39.93) 758.  67 

From  July  15,  1870,  to  July  31,  1870,  16  days,  difference  be- 
tween $165  per  month  and  $199.65  per  month  (less  5  per 
cent  tax,  92  cents) 17.56 

From  August  1,  1870,  to  October  28,  1871,  inclusive,  14 
months  and  28  days,  at  $34.65  per  month 517.44 

From  October  29,  1871,  to  November  22,  1871,  inclusive,  23 

days,  at  $45  per  month 34.50 

From  November  22,  1871,  to  November  21,  1876,  5  years,  at 
$362  per  year 1,710.00 

From  November  22,  1876,  to  June  17,  1878,  inclusive,  18 
months  and  26  days,  at  $10.35  i)er  month 195.  27 

Total  amount  unpaid 4,297.62 
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"  Upon  the  foregoing  findings  of  fact  the  court  decides  as 
a  conclusion  of  law  under  special  act  of  February  19,  1897, 
that  the  claimant  recover  judgment  against  the  United  States 
in  the  sum  of  four  thousand  two  hundred  and  ninety-seven 
dollars  and  sixty-two  cents  ($4,297.62)." 

This  office  recommended  an  appeal  of  the  case  to  the  Su- 
preme Court  (see  indorsement  of  May  4,  1899,  12  Letters, 
328),  but  no  appeal  was  taken.  (See  also  case  of  James 
Davison  v.  The  United  States,  43  Ct.  Cls.,  308.) 

I  think  the  decision  of  the  Court  of  Claims  in  the  Stewart 
case  is  decisive  of  the  question  that  service  as  an  enlisted  man 
in  the  Regular  Army  is  service  in  the  Army  within  the 
meaning  of  the  act  of  July  5, 1838,  supra,  and  that  such  serv- 
ice both  before  and  after  the  passage  of  the  act  of  June  18, 
1878,  supra,  should  be  counted  in  computing  the  services  of 
commissioned  officers  (exclusive  of  general  officers)  of  the 
Army  for  the  purpose  of  longevity  pay  and  allowances. 

Said  decision  overrules  and  sets  aside  the  decision  of  the 
accounting  officers  to  the  effect  that  service  as  an  enlisted  man 
in  the  Regular  Army  is  not  service  in  the  Army  within  the 
meaning  of  the  act  of  July  6,  1838,  and  should  not  be  ccm- 
sidered  in  determining  the  basis  for  the  payment  of  the 
additional  ration  as  authorized  by  the  said  act  of  July  5, 
1838. 

I  am  of  opinion  that  Major  CoUins's  service  as  an  enlisted 
man  in  the  Regular  Army  from  July  9,  1846,  to  May  19, 
1847,  should  be  taken  fnto  consideration  in  determining 
claimant's  rights  to  the  additional  longevity  ration  after  he 
became  a  commissioned  officer. 

The  decision  of  the  Second  Comptroller  of  July  24,  1838, 
is  overruled,  as  is  also  so  much  of  the  decision  in  15  Comp. 
Dec,  220,  as  conflicts  with  this  decision. 

The  time  officer  served  as  an  enlisted  man  was  ten  months 
and  eleven  days.  Allowing  such  service  to  be  credited  for 
longevity  purposes  under  the  above  act  of  July.  5,  1838,  the 
officer's  first  longevity  increase  accrued  May  19, 1852 ;  the  sec- 
ond May  19,  1857;  the  third  May  19,  1862;  and  the  fourth 
May  19,  1867.  The  records  show  that  officer  was  paid  the 
first  longevity  increase  from  March  29, 1853 ;  the  second  from 
March  29,  1858;  the  third  from  March  29,  1863;  and  the 
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fourth  from  March  29,  1868.  There  is,  therefore,  due  an 
additional  ration  from  May  19,  1852,  to  March  28,  1853; 
from  May  19,  1857,  to  March  28,  1858;  from  May  19,  1862, 
to  March  28,  1863;  and  from  May  19,  1867,  to  March  28, 
1868. 

Statement  of  account. 
Credits: 

One  additional  ration  from  May  19*  1852,  to  March  28, 

1853,  314  days,  at  20  cents  per  ration  per  day $62. 80 

One  additional  ration  from  May  19.  1857,  to  March  28, 

1858,  314  days,  at  30  cents  per  ration  per  day 94. 20 

One  additional  ration  from  May  19,  1862,  to  March  28, 

1863,  314  days,  at  30  cents  per  ration  per  day 94.  20 

One  additional  ration  from  May  19,  1867,  to  July  27,  1867, 

70  days,  at  50  cents  per  ration  per  day ^__    35.00 

One  additional  ration  from  July  28,  1867,  to  March  28, 

1868,  245  days,  at  30  cents  per  ration  per  day 73. 50 

Servants'  pay  and  clothing  short  i)aid  March  and  April, 

1865    (net) 1 7.40 

367.10 
Debits: 

Tax  :  3  per  cent  on  $62.70 ;  5  per  cent  on  $108.50 $7. 30 

Overi>ayment  March,  184S 1.15 

Servant's  pny  overimid  August,  1861 .06 

Servant's  ]n\y  overpaid  July,  1862 .94 

Deduct  for  half-pay  status  from  October  26  to  No- 
vember, 1867   (net) 1.00 

10.45 

Balance  due 356.65 

Upon  a  revision  of  the  above-described  account  I  find  a 
diflFerence  in  favor  of  claimant  of  $356.65. 


KEIMBintSElCSNT  OF  EXPENSES  IH  SEE  VINO  ''  JOHN  DOE  "  WAE- 
EANT8  BY  ITNITED  STATES  HAESHALS. 

"  John  Doe  *'  warrants  issued  by  United  States  commissioners  are  not 
valid  or  legal  writs,  as  no  true  name  or  description  of  any  par- 
ticular person  to  be  arrested  is  given  therein,  and  office  deputies 
are  not  entitled  to  reimbursement  for  expenses  incurred  in  en- 
deavoring to  serve  same. 

Decision  by  Comptroller  Tracewell  June  30,  1910. 

P.  M.  Long,  United  StatCvS  marshal,  northern  district  of 
Alabama,  appealed  May  31,  1910,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  under  the  appropriation  "  Salaries,  fees, 
and  expenses  of  marshals.  United  States  courts,"  for  the 
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quarter  ended  September  30,  1909,  wherein  the  Auditor,  per 
certificate  No.  264T  (F,  O.),  April  18,  1910,  disallowed  cer- 
tain items  charged  in  the  vouchers  of  office  deputies  Willis, 
Arnold,  Coker,  Fulgham,  Root,  and  Smith,  aggregating 
$97.13. 

The  items  represent  traveling  expenses  incurred  by  said 
office  deputies  in  endeavoring  to  serve  what  are  described  as 
"John  Doe"  warrants  in  internal -revenue  cases  where  the 
endeavor  to  arrest  was  unsuccessful  or  "  fruitless,"  as  stated 
by  the  marshal. 

The  Auditor  disallowed  these  items  on  the  ground  that 
the  office  deputies  while  absent  from  their  official  stations 
endeavoring  to  serve  these  so-called  warrants  were  not  absent 
on  official  business  within  the  meaning  of  the  act  of  Febru- 
ary 19,  1909  (35  Stat.,  640),  amending  section  10  of  the  act 
of  May  28,  1896  (29  Stat.,  182),  which  amended  act  reads 
as  follows: 

"  Wheii  any  of  such  office  deputies  is  engaged  in  the  service 
of  any  writ,  process,  subpoena,  or  other  order  of  the  court,  or 
when  necessarily  absent  from  the  place  of  his  rej^ular  employ- 
ment on  official  business,  he  shall  be  allowed  his  actual  trav- 
eling expenses  only,  and  his  necessary  and  actual  expenses  for 
lodging  and  subsistence,  not  to  exceed  three  dollars  per  day, 
and  the  necessary  actual  expenses  in  transporting  prisoners, 
including  necessary  guard  hire.    *     *    * "    . 

The  action  of  the  Auditor  is  based  upon  a  conclusion 
reached  by  him  that  these  so-called  "  John  Doe  "  warrants 
were  not  valid  or  legal  writs  because  they  did  not  contain 
any  correct  or  true  name  or  description  of  any  particular 
person  to  be  arrested,  and  cites  in  support  of  his  conclusion 
the  decision  of  the  Supreme  Court  in  the  case  of  West  v. 
Cabell  (153  U.S.,  78). 

The  marshal  explains  that  these  "John  Doe"  warrants 
are  generally  issued  upon  complaints  of  deputy  collectors  of 
internal  revenue,  which  complaints  are  based  upon  anony- 
mous letters,  or  other  representations,  alleging  that  certain 
persons,  whose  names  are  unknown,  are  at  the  time  engaged 
in  operating  illicit  or  "  moonshine  "  distilleries  in  violation 
of  the  internal-revenue  laws.  Upon  the  receipt  of  such 
"warrants"  the  office  deputies  mentioned  joined  raiding 
parties  headed  by  the  deputy  collector  and,  upon  finding  the 
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illicit  "  still,"  assisted  in  destroying  same,  but  in  all  of  the 
cases  now  before  me  the  persons  engaged  in  operating  these 
stills  made  good  their  escape  and  none  of  them  were  arrested. 
The  expenses  disallowed  by  the  Auditor  were  all  incurred 
by  the  oflSce  deputies  while  on  these  raids. 

I  agree  with  the  Auditor  in  his  conclusion  that  these  so- 
called  "  John  Doe  "  warrants  are  not  valid  writs  under  au- 
thority of  which  a  person  not  named  or  described  therein  may 
be  legally  arrested  by  a  deputy  marshal,  and  I  think  the  de- 
cision of  the  Supreme  Court  cited  by  the  Auditor  amply 
justifies  such  conclusion.  (See  also  United  States  v.  Doe^ 
127  Fed  Rep.,  982,  and  Cox  v.  Durham,  128  id.,  870.) 

In  the  case  of  West  v.  CaheU,  supra,  Justice  Gray,  in  de- 
livering the  opinion  of  the  court,  says,  inter  alia: 

"  By  the  common  law  a  warrant  for  the  arrest  of  a  person 
charged  with  crime  must  truly  name  him  or  describe  him 
sufficiently  to  identify  him.  If  it  does  not,  the  officer  making 
the  arrest  is  liable  to  an  action  for  false  imprisonment; 
tand  if,  in  attempting  to  make  the  arrest,  the  officer  is  killed, 
this  is  only  manslaughter  in  the  person  whose  liberty  is 
invaded.     *     *     * 

"  The  principle  of  the  common  law  by  which  warrants  of 
arrest,  in  cases  criminal  or  civil,  must  specifically  name  or 
describe  the  person  to  be  arrested,  has  been  affirmed  in  the 
American  constitutions ;  and  by  the  great  weight  of  authority 
in  this  country  a  warrant  that  does  not  do  so  will  not  justify 
the  officer  making  the  arrest.  {Commonwealth  v.  Crotty, 
10  Allen,  403.) 
♦    ♦     ♦ 

"  In  Comm/>nwealth  v.  Crotty,  for  instance,  in  which  Mor- 
ris Crotty  and  others  were  indicted  and  convicted  for  a  riot 
in  resisting  the  arrest  of  Crotty  upon  a  warrant  command- 
ing the  arrest  of  '  John  Doe  or  Eichard  Roe,  whose  other  or 
true  name  is  to  your  complainant  unknown,'  the  conviction 
was  set  aside  by  the  supreme  judicial  court  of  Massachusetts 
upon  the  grounds  that  the  warrant  was  insufficient,  illegal, 
and  void,  because  it  did  not  contain  Crotty's  name,  nor  any 
description  or  designation  by  which  he  could  be  known  and 
identined  as  the  person  against  whom  it  was  issued,  and  was 
in  effect  a  general  warrant,  upon  which  any  other  person 
might  as  well  have  been  arrested,  as  being  included  m  the 
description ;  and  that  '  the  warrant  being  defective  and  void 
on  its  face,  the  officer  had  no  right  to  arrest  the  person  on 
whom  he  attempted  to  serve  it;  he  acted  without  warrant 
and  was  a  trespasser ;  the  defendant  whom  he  sought  to  arrest 


Digitized  by  VjOOQ IC 


894  DECISIONS   OF  THE   COMPTROLLER. 

had  a  right  to  resist  by  force,  using  no  more  than  was  neces- 
sary to  resist  the  unlawful  acts  of  the  officer;  an  officer  who 
acts  under  a  void  precept  and  a  person  doing  the  same  act 
who  is  not  an  officer  stand  on  the  same  footing;  and  any  third 
persoh  may  lawfully  interfere  to  prevent  an  arrest  under  a 
void  warrant,  doing  no  more  than  is  necessary  for  that 
purpose.' " 

It  is  noted  that  the  marshal  in  his  appeal  claims  that  these 
"  John  Doe  "  warrants  are  legal  writs  under  the  Alabama 
"  prohibition "  statutes  and  practice.  In  this  connection 
especial  attention  is  called  to  a  further  expression  of  opinion 
by  Justice  Gray  in  the  above  decision,  as  follows: 

"The  fourth  article  of  amendment  of  the  Constitution 
of  the  United  States  declares  that  '  the  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers  and  effects 
against  unreasonable  searches  and  seizures  shall  not  be  vio- 
lated ;  and  no  warrants  shall  issue,  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched  and  the  persons  or  things  to  be 
seized.' 

"  The  provision  of  section  1014  of  the  Revised  Statutes, 
which  authorizes  an  offender  against  the  laws  of  the  United 
States  to  be  arrested  and  imprisoned  or  bailed,  by  a  judge 
of  the  United  States  or  a  commissioner  of  the  circuit  court, 
in  any  State  where  the  offender  may  be  found,  '  and  agree- 
ably to  the  usual  mode  of  process  against  offenders  in  such 
State,'  is  necessarily  subordinate  to  the  declaration  of  the 
Constitution  that  all  warrants  must  particularly  describe 
the  person  to  be  seized." 

In  view  of  the  above  I  am  of  opinion  that  the  "John 
Doe  "  warrants  which  the  office  deputies  in  the  present  case 
were  "  endeavoring  "  to  serve  were  not  legal  or  valid  writs, 
but  were  in  fact  nullities,  and  I  am  inclined  to  think  that 
the  deputies,  so  far  as  any  strictly  legal  claim  to  reimburse- 
ment for  expenses  incurred  on  these  raiding  trips  is  con- 
cerned are  in  no  better  position  than  they  would  be  if  no 
such  papers  were  in  their  hands. 

While  the  above  indicates  my  views  on  the  general  propo- 
sition presented  by  this  appeal,  and  should  serve  to  put  an 
end  to  the  issuance  of  these  illegal  warrants  and  their  use 
as  a  basis  for  deputies'  claims  to  expenses  while  traveling 
on  such  pap)ers  "  endeavoring  "  to  arrest  persons  whose  names 
or  descriptions  are  unknown  at  the  time  to  the  deputies, 
still  there  is  an  element  or  feature  in  the  present  case  that 
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should  not  be  disregarded  in  passing  finally  upon  the  claims 
of  these  oflSce  deputies  to  reimbursement,  and  that  is  the 
fact  that  those  so-called  warrants  were  issued  by,  and  under 
the  seal  of,  the  United  States  commissioner,  were  turned 
over  to  the  marshal,  duly  docketed  in  his  office,  and  delivered 
through  proper  channels  to  these  office  deputies  with  instruc- 
tions to  attempt  the  service  of  same^  all  in  accordance  with 
a  practice  of  long  standing.  It  is  stated  by  the  marshal  that 
this  practice  has  existed  for  a  very  long  time  in  his  district, 
that  it  was  handed  down  to  him  through  his  predecessor 
in  office,  and  that  "  tradition  says  that  this  procedure  was 
outlined  by  an  inspector,  representing  the  department,  to 
meet  an  emergency."  The  marshal  further  says  in  this  con- 
nection : 

"Since  the  department  has  passed  with  favor  upon  the 
execution  br  endeavor  upon  this  class  of  warrants  for  years 
past,  it  seems  unjust  for  this  office  to  suffer  financial  loss 
by  change  of  policy  by  the  department  without  being  put 
on  notice,  especially  when  such  loss  falls  upon  the  office 
deputies,  who  are  in  nowise  responsible.  This  office  could 
have  no  incentive  for  dispatching  a  salaried  deputy  to  exe- 
cute or  endeavor  upon  this  class  of  warrants  except  to  serve 
the  interest  of  the  Government." 

In  view  of  the  facts  as  stated,  it  being  clearly  established 
that  these  office  deputies  were  acting  in  good  faith  and  under 
instructions  of  the  marshal,  I  am  constrained  to  regard  this 
case  as  an  emergency  case  and,  in  accordance  with  a  rule 
sometimes,  though  rarely,  invoked,  to  allow  these  particular 
expenses  where  to  do  otherwise  would  work  a  manifest  hard- 
ship upon  these  deputies,  who  were  honestly  working  in  the 
interests  of  the  Government  (the  Government  receiving  the 
benefit  of  their  assistance  in  the  destruction  of  illicit  dis- 
tilleries) and  who  made  and  claimed  no  profit  on  account  of 
these  trips.  This  action  by  the  Comptroller,  however,  in  view 
of  what  has  been  said,  should  not  be  taken  as  warranting  the 
allowance  of  similar  expenses  in  future  cases. 

Nothing  said  herein  affects  in  any  way  a  deputy  marshal's 
right  to  expenses  incurred  in  transporting  a  prisoner  arrested 
by  the  deputy,  where  said  person  is  found  "  in  the  act  of 
operating  an  illicit  distillery  "  and  arrested  by  the  deputy 
at  the  time  on  view  and  without  a  warrant  in  conformity  to 
section  9  of  the  act  of  March  1,  1879  (20  Stat,  341). 
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A. 
Absence:  Page. 

HoiBeshoeiB  in  army,  receiving  instructions,  additional  pay  of. .      542 
Keeper  of  life-saving  station,  as  government  witness,  reimbune- 

ment  of,  for  substitute 630 

Leaves  of.    {See  Leaves  of  absence.) 
Without  leave  in  navy — 

Enlisted  men  discharged   by  court-martial  for,  set-off  of 

debts  due  Government  against  deposits  of 566 

Recruit,  arrested  for  desertion  and  acquitted  by  court- 
martial,  pay  of 480 

Acceptances: 

Appointments  of  army  officers  to  higher  vacancies,  effect  of  date 

of,  on  higher  pay 682 

Payments,  contract,  by  contractor  under  protest  and  with  con- 
ditions, settlement  in  case  of 678 

Proposal  and,  merged  into  subsequent  formal  contract 230 

Accident  to  marine  shipment  on  government  bill  of  lading,  pay- 
ment of  addiditional  expenses  resulting  from 194 

Accounting  officers: 

Adjudication  of  claims  by  Congress  binding  on 847 

Duty  of,  to  follow  determination  of  Attorney-General  as  to  ex- 
penses of  clerks  of  court 4 

Jiuisdiction  of — 

Effect  of  army  regulation  upon 525 

Judgment  rendered  subsequent  to  death  of  claimant 690 

(See  also  Auditors  and  Comptroller  of  the  Treasury.) 
Accounts: 

(Merks  of  court — 

Fees,  charging  of  office  expenses  in 4 

Fees  earned  and  not  collected 707 

Individual  deposits  not  a  public  account 219 

Disbursing  officer  of  militia,  pay  of,  during  time  necessary  for 

preparation  of 52 

Expense,  verification  of 329, 766 

Forms  of,  in  Postal  Service,  jurisdiction  of  Comptroller  to  pre- 
scribe        604 

Paymaster  of  navy,  rental  of  typewriter  for  use  in  settlement  of. .      798 

52888**— VOL  16—10 57  897 
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Accounts — Continued.  Pai^ 

Paymaster's  clerk  in  navy,  pay  of,  after  detachment,  including 

time  of  settling 55, 181 

Settlement  of,  jurisdiction  of  auditor  in,  as  to  deductions  by 

disbursing  officer  in  voucher 248 

Traveling  expense — 

Agricultiural  Department  employees,  fees  of  United  States 
conmiissioner  for  swearing,  including  jurat  and  affixing 

seal 329 

Attorneys,  United  States,  method  of  payment  of 901 

Additional  compensation: 
Army — 

Enlisted  men  of,  as  horseshoers 227.542 

Officers  of,  as  members  of  Brownsville  court  of  inquiry, 

partial  payment  of 126 

Consuls,  for  medical  attendance  and  services 99 

Contracts,  for  more  work  than  estimated 408, 525 

Court  of  Claims,  chief  clerk  of,  as  custodian  of  building 823 

Double,  to  officers  and  employees 48,570,584,823 

General  Land  Office,  chief  law  clerk,  detailed  as  superintend- 
ent of  opening  and  sale  of  Indian  reservations 584 

Government  Printing  Office  employees  for  work  in  excess  of 

four  hours  on  Saturday  half  holidays 26 

Marine  Corps,  enlisted  man  of,  holding  good-conduct  medal  and 

bar 456 

Navy — 

Enlisted  men  of,  as  mail  clerks 442 

Nurses,  chief  female,  while  traveling  from  one  station  to 

another  and  on  leave  of  absence 698 

Postmasters  as  guards  transporting  prisoners  while  on  leave  of 

absence 570 

(See  also  Allowances,  Gratuities,  and  Pay.) 
Adjustment: 

Appropriations,  by  transfer 161, 265, 604, 750 

General  average,  in  case  of  vessel  transporting  coal  under  con- 
tract and  damaged  through  perils  of  the  sea 834 

Advances  of  funds  to  inspectors: 

Post-office,  disapproval  of  method  of  auditor  in  making,  and 

adjustment  of  appropriations  in  settlement 604 

Prison,  in  Alaska,  for  traveling  expenses  and  deposited  to  per- 
sonal credit,  payment  of  exchange  on  checks  drawn  on 276 

Agents,  special,  of  Census  Office,  receiving  per  diem  compensation, 

leaves  of  absence  of 155 

Agriculture,  Department  of: 

Fees  of  United  States  conuniasioner  for  swearing  traveling  ex- 
pense account  of  employees,  including  jurat  and  affixing  seal.      329 
(See  also  respective  Bureaus  and  Services.) 
Aids.    (See  Navy.) 
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Alaska:  Pa«e. 

Fees  of  officers  for  taking  depositions  in 632 

Inspectors,  prison,  traveling  in,  exchange  on  check  against  per- 
sonal account  of,  not  part  of  traveling  expenses 276 

Judges  in,  traveling  expenses  of,  upon  transfer  from  one  division 

to  another 313 

School  teachers  in,  assignment  of  salaries  of,  reassignments  and 

set-ofifs  against 643 

Wharfinger  at  Sitka,  payment  of  salary  of,  and  deposit  of  wharf- 
age fees •. . . .      349 

Aliens: 

Customs  officer  on   duty  aboard   vessel   of   Naval  Auxiliary 

Service,  subsistence  of 821 

Deportation  of  Cliinese,  payment  of  expenses  of  transportation 

and  subsistence 861 

Detained  as  witnesses — 

Mileage  and  per  diems  to,  during  detention  and  for  attend- 
ance upon  court 726 

Transportation  expenses  of 726 

Detained  by  immigration  officials  in  hospitals  for  treatment, 

expenses  in  connection  with 234 

Isthmian  Canal  employee,  deceased,  payment  of  amount  due, 

by  check 805 

Allotments  of  Indian  funds,  payment  of,  to  representatives  of  minor 

Indians,  how  made 244 

Allowances: 

Army.    (See  Army.) 

Consuls,  for  medical  attendance  and  services 99 

Forage — 

Army,  mount  of  cavalry  officer  residing  near  educational 

institution  to  which  detailed 761 

Marine  Corps,  mount  of  officer  of,  kept  at  home  near  station.      128 
Heat  and  light- 
Army,  officers  of — 

Detailed  to  educational  institutions 192, 761 

On  leave  of  absence 241 

Commutation  of.    (See  Commutation  of  heat  and  light.) 

Navy,  officers  of,  ordered  to  duty  beyond  the  seas 702 

Longevity,  of  officers  of  army,  service  counted  in  computing ....      887 
Marine  Corps.    (See  Marine  Corps.) 
Navy.    (See  Navy.) 
Pay  and.    (See  Army  and  Navy.) 
Travel- 
Army,  enlisted  men  of  (civil  war),  determination  whether 

claimant  for  arrears  of,  is  legal  widow 592 

Navy,  paymaster's  clerk,  to  home  after  expiration  of  term 

of  service 546 

(See  also  Mileage.) 
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AUowanceB— Continued . 

Water,  to  officers  of  navy  for  personal  uee  while  occupying  public 

quarters 565 

(See  also  Bounty,  Clothing,  Mileage,  Quarters,  and  Rations.) 
Animal  Industry,  Bureau  of,  repairs  to  motorcycle  as  item  of  travel- 
ing expenses  of  employee  in  District  of  Columbia 603 

Appointments: 

Army,  officer  of,  to  higher  vacancy,  date  when  higher  pay 

effective 682 

Civil-strvice  eligibles,  traveling  expenses  of, .  to  Washington 

prior  to 880 

Clerks  of  court,  eastern  district  of  Kentucky,  mileage  of  one 

clerk  holding  separate,  for  each  court 252 

Holding  two,  at  one  time 570, 784, 823 

Judge,  district,  Hawaiian  Islands,  date  of  commencement  of 

salary  of 447 

School  teadhers  in  District  of  Columbia,  between  September  1 

and  opening  day  of  school,  installment  of  salary  of 367 

Special  counsel  by  judge  for  United  States  court  for  China 790 

Supervisors,  Census  Office,  to-  fill  vacancies  caused  by  resigna- 
tion, compensation  of 501 

(See  also  Employments.) 
Apportionment: 

Compensation  of  Engineer  Department  employee  dyjig  from 
injuries  received  in  course  of  employment,  to  dependent 

parents 290 

Delay  in  completion  of  contract,  where  both  Government  and 

contractor  contributed  thereto 197 

Appropriations:  | 

Absence  of  available,  payment  for  transportation  furnished  by 

railroad  on  government  request  in  case  of... 383 

Adjustment  of,  by  transfer 161, 265, 604, 750 

Annual,  expenditures  in  excess  of 750 

Antitrust  laws,  enforcement  of 166 

Army- 
Barracks  and  quarters 74,  217, 864 

Board  of  Ordnance  and  Fortification 608 

Bringing  home  the  remains,  etc 58 

Contingencies 132 

Engineer  equipment  of  troops 685 

Incidental  expenses , 58 

Preservation  and  repair  of  fortifications 214 

Supplies  for  seacoast  defenses 214 

Transportation 58, 77, 173, 293, 396, 864 

United  States  service  schools 845 

Chinese  exclusion  act,  enforcement  of 861 

Contingent  expenses- 
Bureau  of  Supplies  and  Accounts,  Navy  Department 798 

District  of  Columbia  schoob 306 
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Appropriationfl — Continued . 

Contingent  expenses — Continued.                                            .  page. 

Interior  Department 879 

,     United  States  consulates 99 

Use  of,  upon  prior  order  of  head  of  department 798 

Diplomatic  and  consular 99, 273, 467 

District  of  Columbia,  contingent  expenses,  public  schools. . . 306 

Equipment  and  construction  of  Panama  Railroad,  reimburse- 
ment of 36 

Examinations  of  national  banks,  etc 784 

Expenditures  in  excess  of 746, 750 

Expenses  of — 

Hearings  in  land  entries 750 

Prisons  for  American  convicts 137 

Emulating  immigration 234 

Representing  interests  of  Government  in  reappraisement 

and  classification  of  imported  goods 171 

Sandy  Hook  proving  ground 38 

Fees  of  witnesses,  United  States  courta 92, 411, 630, 672, 726, 838 

Fiscal  year.    {See  Appropriations,  annual.) 

Forest  Service,  general  expenses 429 

Geological  Survey — 

Investigation  of  structural  materials 265 

Testing  fuel 498 

Indian — 

Care  and  protection  of  timber  lands 519 

Contingencies,  Indian  Department,  reimbursement  of 20 

Indian  School,  Lawrence,  Kans.,  reimbursement  of 121 

Interior  Department,  contingent  expenses  of 879 

Interstate  Commerce  Commission 166 

Labor,  Bureau  of,  charwomen  for 3 

Life-Saving  Service 2,630 

MUitia,  encampment  and  maneuvers 589 

Miscellaneous  expenses.  United  States  courts 92, 726 

Navy — 

Maintenance  of  naval  auxiliaries 821 

Pay,  miscellaneous 745, 798 

Transportation,  to  homes,  of  enlisted  men  discharged  on 

medical  survey 555 

Navy  Department,  Bureau  of  Supplies  and  Accounts,  contingent 

expenses  of 798 

Niagara  Falls,  control,  regulation,  and  preservation  of  scenery  of.  278 
Postal  Service — 

For  information  and  services  looking  toward  apprehension 

of  criminals 62 

Indenmity  for  loss  of  registered  articles  in  international  mails .  64 

Payment  of  rewards 604 

Post-office  inspectors,  traveling  expenses 604 

Protecting  public  lands,  timber,  etc 750 
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Appropriations — Continued. 

Pub\ic  buildings—  Pt^. 

Fumitureand  repairs  of  same 116 

Inspector  of  furniture,  etc .,     116 

Public  printing  and  binding,  Treasury  Department  allotment. .      454 

FunLshment  for  violations  of  internal-revenue  laws 371 

Reimbursement  of .    {See  Reimbursement.) 

Relief  and  protection  of  American  seamen 103, 216 

River  and  harbor,  disposition  of  moneys  recovered  from  de&iult- 

ing  contractors 384 

Salaries,  expenses,  etc. — 

Collectors  of  internal  revenue 838 

Consular  officers,  while  receiving  instructions,  etc 634 

Court  of  Claims 823 

j  Marshals,  United  States  courts 371, 651 

Solicitor,  Navy  Department 43 

United  States  court  for  China,  court  expenses  and  neces- 
sary furniture 658,746,790 

Specific — 

Erection  of  buildings  in  absence  of,  not  authorized 685 

The  more,  of  two,  restrictive 116, 168, 429 

Whether  terms  are 339 

Treasury  Department — 

Fay  of  assistant  custodians  and  janitors 349 

Printing  and  binding 469 

Use  of,  legal  discretion  of  heads  of  departments  as  to 429 

Vicksburg  National  Military  Park 732 

Architects,  Landscape,  Niagara  Falls  Committee  of,  payment  for 

services  and  traveling  expenses  of  civilian  members  of 278 

Arkansas,  laws  of,  affecting  distribution  of  per  capita  payments  to 

heirs  of  deceased  Seminole  Indians 184 

Army: 

Abandonment  of  posts,  transfer  and  reburial  of  remains  of  de- 
ceased soldiers  and  civilian  employees  in  case  of 393 

Absence,  horseshoers  receiving  instructions,  additional  pay  of. . .      542 
Allowances- 
Enlisted  men  (retired)  serving  in  Volunteers 87 

Officers  and  enlisted  men  of  (civil  war),  binding  effect  of  ad- 
judication of  claim  for,  by  Congress 847 

Pay  and.    {See  Army,  pay  and  allowances.) 
{See  also  Allowances.) 
Appointments  of  officers  to  higher  vacancy,  date  when  higher 

pay  effective 682 

Appropriations.     {See  Appropriations.) 

Automobiles,  for  surgeons 864 

Bounty  of  enlisted  men  (civil  war) — 

Binding  effect  of  adjudication  of  claim  for,  by  Congress 847 

Determination  whether  claimant  for  arrears  of,  is  legal  widow .      592 
Members  of  home-guard  organizations  and  soldiers  not  hon- 
orably discharged  under  act  July  22,  1861 94 
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Anny — Continued.  Pag*. 

Brougham,  purchase  of,  for  use  of  officers  at  military  posts 77 

Brownsville  court  of  inquiry,  partial  payment  of  extra  compen- 
sation of  members  of 126 

Brownsville  shooting  affray,  enlistment  periods  and  continuous- 
service  pay  of  men  dischaiged  and  feenlisted 758, 794 

Burial  expenses  of  officers  and  enlisted  men.    {See  Burial  ex- 
penses.) 
Cadets,  service  as,  counted  in  computing  longevity  pay  of  officers .      336 
Civilian  employees,  transfer  of  remains  of  deceased,  from  aban- 
doned post 393 

Clothing  money  of  enlisted  men  (civil  war),  determination 

whether  claimant  for  arreais  of,  is.legal  widow 592 

Commutation  of  heat,  light,  and  quarters  to  enlisted  man  detailed 

for  service  with  District  of  Columbia  Militia 287 

Deposits  of  enlisted  men,  forfeiture  of,  by  sentence  of  court- 
martial  811 

Desertion  of  enlisted  man  also  an  embezzler,  payment  of  reward 

for  apprehension  of 132 

Details.    (See  Details.) 

Discharges.    (See  Discharges.) 

Disinterment  and  transfer  of  remains  of  deceased — 

Enlisted  men  (civil  war)  to  national  cemetery 396 

Soldiers  and  civilian  employees  from  abandoned  post 393 

Embezzlement,  payment  of  reward  for  apprehension  of  deserter 

guilty  of 132 

Enlisted  men — 

Burialexpensesand  transportation  of  remains  of  deceased..  58,393 

Commutation  of  heat,  light,  and  quarters 287 

Continuous-service  pay 794 

Detailed  for  service  with   District  of   Columbia  Militia, 

commutation  of  quarters,  heat,  and  light  to 287 

Determination  of  enlistment  periods 120, 247, 758, 871 

Extra  pay  of,  as  horseshoers 227, 542 

Forfeiture  of  pay  and  deposits  by  sentence  of  court-martial.      811 
Insane  Filipino,  payment  for  care  and  treatment  of,  in  San 

Lazaro  Hospital .• 163 

Private  property  and  impedimenta  of,  special  contract  rates 

for  transportation  of 883 

Private  property,  loss  of,  in  transit  on  transport,  reimburse- 
ment for 768 

Reenlistment  pay,  discharged  without  honor 871 

Reward  for  apprehension  of,  guilty  of  embezzlement  and 

desertion,  payment  of 132 

Enlisted  men  (civil  war) — 

Adjudication  by  Congress  of  claims  for  pay  and  allowances, 

binding  effect  of 847 

Bounty  to  members  of  home-guard  organizations  not  honor- 
ably discharged 94 
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Army — Continued . 

Enliflted  men  (dvii  war) — Continued.  Page. 
Determination  whether  claimant  for  arrears  of  pay  and  allow- 
ances is  legal  widow  of 5©2 

Disinterment  and  transfer  of  remains  of,  to  national  cemetery .      396 
Enlisted  men  (retired) — 

Horseshoers,  retired  pay  of 227 

Fay  and  allowances  of,  serving  in  Volunteers 87 

Enlistments.    (See  Enlistments.) 

Fl}dng  machine,  purchase  of,  for  experimental  purposes 608 

Forage  for  mount  of  cavalry  officer  residing  near  educational 

institution  to  which  detailed 761 

Forfeitures  of  pay  and  deposita,  by  sentence  of  court-martial ...       811 
Furniture — 

Freight  rates  for  transportation  of  mixed  carloads  of 598 

Purchase  and  traniq)ortation  of,  for  sale  to  officers 217 

Home-guard  oi^ganizations,  bounty  to  members  of,  under  act  July 

22,1861 94 

Horses  of  officers,  transportation  of,  from  place  of  purchase  to 

officer's  station  at  government  expense 293 

Horseshoers,  additional  and  retired  pay  of 227, 542 

Household  goods  of  officers,  freight  rates  for  transportation  of . . .      832 

Leaves  of  absence.    (See  Leaves  of  absence.) 

Loes  of  private  property  of  enlisted  man  in  transit  on  transport, 

reimbursement  for 768 

Medical  attendance  upon  officers  by  civilian  surgeons 736 

Mileage.    (See  Mileage.) 

Militia.    (See  Militia.) 

Mounts  of  officers  detailed  to  educational  institutions,  pay  and 

allowances  for  fumiflhing 638,761 

Niuses,  female,  longevity  pay  of 679 

Ck^cupation  of  private  lands  in  Philippine  Islands,  payment  of 

rents  and  damages  for 74 

Officers  of — 

Burial  expenses  and  transportation  of  remains  of,  dying 

within  United  States 58 

Change  of  station,  mileage  on,  while  on  leave  of  absence. . .      364 
Detailed  to  educational  institutions,  pay  and  allowances 

of 638,761 

Forage  allowance 761 

Furniture,  purchase  and  transportation  of,  for  sale  to 217 

Heat  and  light  allowances 241 .  761 

Higher  pay  of,  when  promoted  or  appointed  to  fill  vacancy, 

date  when  effecti  ve 682 

Horses,  transportation  of,  from  place  of  purchase  to  officer's 

station 293 

Household  goods,  freight  rates  for  transportation  of 832 

Leaves  of  absence 241, 364, 445 

Longevity  pay  and  rations 336, 887 
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Anny — Continued. 

OfficeiB  of— Continued.  Page. 

Medical  attendance  upon,  by  civilian  surgeons 736 

Members  of  Brownsville  court  of  inquiry,  partial  payment 

of  extra  compensation  of 126 

Mileage 364,445 

Mounted  pay 110,638 

Mounts  of  officers  detailed  to  educational  institutions,  pay 

and  allowances  for  furnishing 638,  761 

Private  property  and  impedimenta  of,  special  contract  rates 

for  transportation  of 883 

Surgeons.    (See  Army,  surgeons.) 

Vehicles  for  use  of,  at  military  posts,  purchase  of 77 

Officers  of  (civil  war),  binding  effect  of  adjudication  by  Con- 
gress of  claim  for  pay  and  allowances  of 847 

Officers  of  (retired) — 

Heat  and  light  allowance  to,  detailed  to  educational  institu- 
tions        192 

Higher  pay  of,  detailed  to  active  duty  and  advanced  in 

rank 716 

Pay- 
Additional.    (See  Additional  compensation.) 
Adjudication  by  Congress  of  claims  of  officers  and  enlisted 

men  (civil  war)  for,  binding  effect  of 847 

Forfeiture  of,  by  sentence  of  court-martial 811 

Higher,  of  officers  promoted  or  appointed  to  fill  higher  va- 
cancy, date  when  effective 682 

Higher,  of  officers  (retired),  detailed  to  active  duty  and  ad- 
vanced in  rank 716 

Horseshoers,  absent  receiving  instruction 542 

Suigeons,  assistant,  commissioned  captain  and  failing  to  pass 

examination 574 

•    (SeeaUo.FaLy.) 
Pay  and  allowances  of  enlisted  men  (civil  war),  determination 

whether  claimant  for  arrears  of,  is  legal  widow 592 

Promotions.    (See  Promotions.) 

Regulations  of.    (See  Regulations.) 

Service  counted  in  computing  longevity  pay  and  allowances  336, 679, 887 

Service  schools,  payment  for  services  of  lecturer  at 845 

Suigeons — 

Assistant,  pay  of,  commissioned  captain  and  failing  to  pasa 

examination 574 

Automobiles  for 864 

Transport  Service — 

Mounted  pay  of  cavalry  officer  detailed  to  duty  on  transport.       1 10 
Reimbursement  of  enlisted  man  for  loss  of  private  property  in 

tninsit 768 

Searduty  pay  of  navy  officers  traveling  on  transport 19 

Transportation .    (See  Transportation  and  Appropriations,  army . ) 
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Army — Continued. 

Troops,  transportation  of —  Page. 

Civilian  employees  included  in 173 

Militia,  over  land-grant  railroads,  payment  for 70 

Vehicles,  purchase  of,  for  use  of  officers  at  military  posts 77 

Volunteers,  pay  and  allowances  of  enlisted  man  (retired)  serving 

in 87 

Arrests: 

Apprehension  of  person  named  in  warrant,  by  deputy  sherifT  at 

request  of  office  deputy  marshal,  not  a  legal 551 

Expenses — 

Average  daily,  of  field  deputy  marshals,  for  making 487 

Prisoners,  escaped,  incurred  by  post-office  inspectors 62 

Serving  "John  Doe''  warrants  by  office  deputy  marshal  on 

operators  of  illicit  distilleries 891 

Travel,  of— 

Internal-Revenue  Service  employee  transporting  pris- 
oner, prior  to  warrant  and  delivery  to  marshal 371 

Marshal,  office  deputy,  to  get  possession  of  warrant 841 

Fees- 
Mileage  and,  of  deputy  marshal  for,  of  officers  of  corporations 

for  violation  of  pure-food  law 406 

United  States  commissioner  for  making  copies  of  warrant  of .       333 
Navy  recruit  absent  without  leave,  for  desertion,  and  acquitted 

by  court-martial,  pay  of 480 

Use  in  another  district  of  warrants  issued  by  United  States  com- 
missioners        333 

Without  warrant,  of  persons  caught  in  act  of  operating  illicit 

distillery,  transportation  expenses  of 668, 891 

Arsenals: 

Leave  with  pay  to  employees  of 379 

Payment  of  per  diem  and  piecework  employees  of,  on  pay  rolls, 

method  of,  changed 642 

Use  of  fund  "  Replacing  ordnance  and  ordnance  stores"  in  issu- 
ing material  to 807 

Assignment  of  salaries  of  teachers  in  Alaska,  reassignments  and  set- 
offs against 643 

Assistant  surgeons.    (See  Suigeons.) 
Attorney-General: 

Assistant,  at  New  York,  in  charge  of  customs  matters,  purchase 

of  law  books  for 171 

Authority  of,  to  determine  office  expenses  of  clerks  of  court,  and 

duty  of  accounting  officers  to  follow 4 

Memorandum  book  in  bankruptcy  cases,  kept  by  clerk  of  court 

for  convenience,  fees  for  entries  in 578 

Attorneys: 

Admission  of,  to  practice  before  United  States  district  court, 

folio  fees  of  clerk  of  court  for  entering  orders  of 372 

Special,  for  United  States  court  for  China,  appointment  of,  by 
judge 790 
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A  ttorneys — Continued . 

United  States,  traveling  expenses  of —  Page. 

Lodging  and  subsistence  as  part  of ; 301 

Payment  of  accounts  for,  method  of 301 

Auditors: 

Certification  by,  of  claims  to  Congress 746 

District  of  Columbia,  without  authority  to  appeal  from  action 

of  Auditor  for  State  and  other  Departments 306 

Jurisdiction  of,  as  to — 

Construction  of  statutes,  to  suspend  and  not  to  disallow 273 

Expenditures  in  excess  of  appropriations 746 

Offsetting  government  claim  against  contractor  in  settlement 

of  amounts  due  contractor  under  other  contracts 248 

Post-Office  Department,  disapproval  of  method  of,  in  making 

advances  of  funds  to  post-office  inspectors 604 

Settlement  by —         ^ 

Final  payment  under  voucher  signed  by  contractor  under 

protest  and  with  conditions 678 

Jurisdiction  of  Comptroller  to  direct 707 

State  and  other  Departments,  Auditor  of  the  District  of  Columbia 

without  authority  to  appeal  from  action  of 306 

(5«ai«o  Accounting  officers.)  ' 

Automobiles  for  army  surgeons 864 

Average,  general,  adjustment  of,  in  case  of  vessel  transporting  coal    \ 
under  contract  and  damaged  through  perils  of  the  sea 834 

B. 
Baggage: 

Packing  and  crating  of,  of  civilian  employees  of  Medical  De- 
partment at  Large 173 

Transportation  of,  of  officers  and  enlisted  men  of  army,  special 

contract  rates  for 883 

Bailment,  rule  as  to  care,  in  case  of  horses  hired  under  contract 68 

Bankruptcy : 
Fees  of — 

Clerk  of  court  for  entries  in  memorandum  book  kept  for 

convenience 578 

Field  deputy  marshal  for  serving  writ  of  seizure 516 

Expenses  of  service  of  petition  and  subpoena  in,  by  special 

deputy  marshal  in  adjoining  district 484 

Payment  to  receiver  in,  or  to  sureties  of  defaulting  contractor 

when  work  completed  by  sureties 351 

Banks,  national,  per  diems  of  chief  of  division,  office  of  Comptroller 

of  the  Currency,  as  special,  on  leave  of  absence  without  pay 784 

Bars,  good-conduct,  extra  pay  of  enlisted  men  of  Marine  Corps 

holding 456 

Beneficiaries: 

Engineer  Department  employee  dying  from  injuries  received 

in  course  of  employment,  apportionment  of  compensation  to.      290 
Isthmian  Canal  employee,  payment  for  injurioa  received   in 
course  of  employment  not  resulting  in  death 477 
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Beneficiaries — Continued.  Pa^ 

Navy,  enlisted  man  of,  payment  of  six  months'  gratuity  to 

second  designated  beneficiary 5d5 

Bills  of  lading: 

As  evidence  of  liability  of  carrier  for  damage  to  public  property 

in  course  of  transportation 389 

Government,  marine  shipment  on,  payment  of  additional  ex- 
penses resulting  from  accident  to 194 

Stipulations  bs  to  owner's  and  carrier's  risks  in,  or  in  tariffs 434 

Blacksmiths.    (See  Horseshoers.) 
Board.    {See  Subsistence.) 
Boards: 

Appraisers,  expenses  of  witnesses  before,  in  reappraisement  and 

classification  proceedings 171 

Experts,  to  investigate  schools  of  Five  Civilized  Tribes,  detail 

of  officers  and  employees  of  Indian  affain  as 422 

Military,  findings  of,  as  to  rents  and  damages  for  occupation  of 

private  lands  in  Philippine  Islands 74 

Boats.     {See  Vessels.) 
Bonds: 

Clerk  of  court,  legal  effect  oC,  as  to  account  of  individual  de- 
positors       219 

Indian  affairs  officers,  payment  by  Government  of  premium  or 

other  cost  of  furnishing 139 

Sureties- 
Amount  collected  from,  of  defaulting  contractor,  deposit  of. .      384 
Clerks  of  court,  deceased,  protection  of,  in  case  of  shortage 

in  account  of  individual  depositors 219 

Completion  of  work  by,  under  separate  contract,  in  case  of 

contractor's  default 490 

Liability  of,  for  claims  of  labor  and  material  men 426 

Payments  to,  or  to  receiver  of  defaulting  contractor  when 

work  completed  by ' 351 

Books,  law,  purchase  of,  for  Assistant  Attorney-General  at  New  York 

in  charge  of  customs  matters 171 

Bounty.    {See  Army.) 

Brougham,  purchase  of,  for  use  in  army 77 

Brownsville  shooting  affray  and  court  of  inquiry.    (See  Army.) 
Buildings: 

Public.     {See  Public  buildings.) 

Rent  of,  in  District  of  Columbia 519 

Burial  expenses: 

Disinterment  and  transfer  of  remains  of  deceased — 

Enlisted  men  of  army  (civil  war)  to  national  cemetery 396 

Soldiers  and  civilian  employees  from  abandoned  posts 393 

Officers  and  enlisted  men  of  army  dying  within  United  States, 

how  chargeable 58 

Pensioners,  deceased,  inmates  of  Government  Hospital  for  Insane, 
how  payable 780 
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C. 
Cadets.    (See  Army.)  Page. 

Cancellation  of  returned  checks,  issued  by  receivers  of  public  moneys 

in  refundment  of  unearned  fees,  etc 23 

CarrierB,  common.    (See  Common  carriers.) 

Cars,  freight,  liability  of  Government  for  loss  or  damage  to,  under 

contract 38 

Cash  discount  in  open-market  purchases,  effect  of,  as  to  defaulting 

contractor — ^     533 

Cement,  testing  of,  by  Geological  Survey  for  Isthmian  C<anal  Com- 
mission   - - 265 

Census  Office: 

Compensation  of — 

Salaried  clerk  engaged  in  tabulating  on  a  piece-price  basis. .      413 
Supervisors  appointed  to  fill  vacancies  caused  by  resignation .      501 
Leave  of  absence  to  special  agents  of,  receiving  per  diem  com- 
pensation   - -_- 155 

Certificates,  continuous-service,  issue  of,  to  enlisted  men  of  navy. . .      354 

Chaplains,  navy,  with  rank  of  commander,  pay  of 149 

Charwomen,  Bureau  of  Labor,  employment  of  charmen  as 3 

Checkages  against  pay  of  officers  of  Marine  Corps 300 

Checks: 

Cancellation  of  returned,  issued  by  receivers  of  public  moneys 

in  refundment  of  unearned  fees,  etc 23 

Disbursing  officers',  not  to  be  made  payable  to  deceased  payee, 

but  to  his  estate 805 

Exchange  on,  against  personal  account  of  prison  inspector  travel- 
ing in  Alaska  not  part  of  traveling  expenses 276 

Mailing  of,  not  discharge  of  debt,  unless  received  by  creditor. . .      151 
China,  United  States  court  for: 

Appointment  of  special  counsel  by  judge 790 

Deposit  of  fees  and  payment  of  expense  of  transcripts  in  appeal 

cases , 658 

Expenditures  by  disbursing  officer  in  excess  of  appropriations, 

illegal 746 

Chinese: 

Deportation  of,  payment  of  expenses  of  transportation  and  sub- 
sistence         861 

Indemnity,  amount  reserved  from,  a  trust  fund  and  judgments 

of  Court  of  Claims  to  be  paid  from 339 

Civil-service  eligibles,  traveling  expenses  of,  to  Washington,  prior 

to  appointmen  t 880 

Civil  war,  officers  and  enlisted  men  of  army  in.    (See  Army.) 
Claims: 

Adjudication  of,  by  Congress,  binding  on  accounting  officers 847 

Antiforeign  riots  in  China,  payment  of  judgments  of  Court  of 

Claims  in  case  of,  from  Chinese  indemnity 339 

Bounty  under  act  July  22,  1861,  to  members  of  home-guard 
organizations  and  soldiers  not  honorably  discharged 94 
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Claims — Continued.  Pmge. 

Certification  of ,  to  Congress 383, 746 

C/Ourt  of.    (See  Court  of  Claims.) 
Damages  to  private  property — 

Incident  to  encampment  and  maneuvers  of  organized  mili- 
tia, payment  of 589 

Liability  of  Government  for,  under  contract 38 

Occupation  of  land  in  Philippine  Islands,  payment  of 74 

Deductions  by  disbursing  officer  of  8et-o£f  in  voucher  submitted 

for  audit,  jurisdiction  of  auditor  as  to 248 

Government,  set-off  of.    (See  Set-off.) 

Isthmian  Canal  employee,  alien  deceased,  payment  of  amount 

due,  by  check 805 

Judgment  rendered  subsequent  to  death  of  claimant,  payment 

of,  to  his  legal  representatives 690 

Labor  and  material  men,  withholding  settlement  with  default- 
ing contractor  until  satisfaction  of 426 

Loss  of  private  property — 

Army,  enlisted  men  of,  in  transit  on  transport,  reimburse- 
ment for 768 

Liability  of  Government  for,  under  contract 38. 68 

Loss  of  public  property  in  course  of  transportation,  deduction 

from  moneys  due  carrier  on  account  of 309, 389. 434 

Unliquidated  damages,  purchase  of  lien  on  salved  government 

property  not  a 778 

Clerks: 

Census  Office,  salaried,  engaged  in  tabulating,  compensation  of, 

on  a  piece-price  basis 413 

Court- 
Account  of,  covering    individual  deposits  not  a  public 

account 219 

Compensation,  expenses,    and  accounts  of,   authority  of 

Attorney-General  asto 4 

Deceased,  fees  and  emoluments  due  estate  of,  not  applicable 
to  pay  individual  depositors  or  reimburse  surety  in  case 

of  shortage 219 

Emoluments— 

Due  estate  of  deceased  clerk  not  applicable  to  pay  indi- 
vidual depositors  or  reimburse  surety  in  case  of  short- 
age       219 

Exchange  of  typewriters  in  case  of  old  typewriter  pur- 
chased from,  but  not  accounted  for 561 

Expenses  of — 

Offices  of  circuit  and  district  coiu-ts,  deduction  of,  from 

consolidated  fees  of  offices 4 

Preparation  of  transcripts  in  appeal  cases,  United  States 
court  for  China,  how  payable 658 
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Clerks — Con  tinued . 
Court — Continued . 

Feee—  Page. 

Accounting  for,  when  not  collected 707 

Affixing  seals  to  copies  of  papers  to  be  filed  in  court 320 

Consolidation  of,  of  offices  of  circuit  and  district  courts 

and  deducting  expenses  therefrom 4 

Continuous  entries 372 

Deposit  of,  collected  in  United  States  court  for  China. . .      658 
Due  estate  of  deceased  clerk  not  applicable  to  pay  indi- 
\'idual  depositors  or  reimburse  surety  in  case  of  short- 
age        219 

Entries  in  memorandum  book  of  bankruptcy  cases  kept 

for  convenience 578 

Folio,  for  entering — 

Memoranda  on  file  wrappers  or  jackets 320 

Orders  admitting  attorneys  to  practice 372 

Retention  of,  allowed  by  statute,  amounts  to  an  appro- 
priation of  government  funds 561 

Liability  of,  for  uncollected  fees 707 

Mileage  of  one  clerk  holding  separate  appointments  for  each 

court,  eastern  district  of  Kentucky 252 

Per  diems,  when  clerk  of  both  circuit  and  district  courts. . .      470 
Typewriter,  deposit  of  proceeds  of  sale  of  old,  purchased 

from  emoluments  but  not  included  in  return 561 

Engineer  Department,  granted  leave  of  absence  without  pay  to 
accept  appointment  as  congressional  clerk,  computation  of  sal- 
ary of 653 

General  Land  Office,  chief  law,  detailed  as  superintendent  of 
opening  and  sale  of  Indian  reservations,  additional  compensa- 
tion of 584 

Indian  affairs,  employment  of,  in  District  of  Columbia,  as  part  of 

field  force  for  care  and  protection  of  Indian  timber  lands 519 

Mail,  additional  compensation  of  enlisted  man  of  navy  as,  in 

case  of  retroactive  designation  by  Postmaster-General 442 

Paymasters'.    (See  Navy,  paymasters'  clerks.) 
Postal,  acting.  Railway  Mail  Service,  killed  while  on  duty,  pay- 
ment of  gratuity  to  legal  representatives  of 674 

Clothing  : 

Civilian  outfits  of,  furnished  to  naval  court-majrtial  prisoners  upon 

discharge,  receipts  for 711 

Furnished  to  seamen  shipwrecked  and  picked  up  at  sea,  pay- 

mentfor 103 

Coal: 

Deductions  for  excess  of  ash  in.  Department  of  Commerce  and 

Labor,  when  coal  accepted  and  used 680 

Transportation  of,  under  contract,  adjustment  of  general  average 
in  case  of  damage  to  vessel  through  perils  of  the  sea 834 
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Collectors  of  internal  revenue,  deputy,  expenses  of,  subpoenaed  to 
appear  as  witnesses  before  United  States  commissioner,  how  pay- 
able        838 

Collies,  forestry,  payment  of  salaries  and  traveling  expenses  of 

rangers  while  attending 429 

Colorado,  per  diems  of  court  criers  for  Lincoln's  Birthday  holiday  in, 

when  court  not  in  session 581 

Columbia,  District  of.    (See  District  of  Columbia.) 
Commerce  and  Labor,  Department  of: 

Contract  for  coal,  deductions  for  excess  of  ash  in,  when  coal  ac- 
cepted and  used 680 

(See  also  respective  Boards,  Bureaus,  and  Offices.) 
Commerce  and  Labor,  Secretary  of,  jurisdiction  of,  as  to  claims  of 
government  employees  for  compensation  for  injuries  received  in 

course  of  employment 290, 858 

Commissary-Oeneral's  Office,  contract  for  meats  in  Philippine  Islands, 

reimbursement  of  contractors  for  customs  duties  paid 145 

Commissioners: 

District  of  Columbia.     (See  District  of  Columbia.) 
United  Statee— 

Expenses  of  office  deputy  marshal — 

For  serving  "John  Doe"  warrants  of  arrest  issued  by,  on 

operators  of  illicit  distilleries 891 

Transporting  prisoner  to,  not  nearest  to  place  of  arrest. .      841 
Fees- 
Issuing  warrants  of  arrest  and  copy  of  complaint 333 

Swearing  traveling  expense  account  of  Department  of 
Agriculture  employee,  including  jurat  and  affixing 

seal 329 

Taking  depositions — 

In  Alaska 632 

Nonresident  witnesses  in  land-hearing  cases 472 

Mileage  of  field  deputy  marshal  traveling  without  process 

to  get  possession  of  prironers  to  be  taken  before,  for  hearing.      295 
Witnesses*  expenses  of  deputy  collectors  of  internal  revenue 

subpoenaed  to  appear  before,  how  payable 838 

Commissions,  public  lands,  withdrawal  of  deposit  of,  by  applicant 

for  entry  where  covered  into  Treasury  as  * '  Outstanding  liabilities  " .      514 
Common  carriers: 
Liability  of — 

For  valuable  public  property  being  transported,  payment 

of  rates  tocover 503 

Stipulations  for  exemption  from,  on  account  of  negligence, 

contrary  to  public  policy 434 

Negligence   of,  stipulation   for  exemption   from   liability  on 

account  of,  contrary  to  public  policy 434 

Recovery  for  loss  of  public  property  in  transit 309, 389, 434 

Valuation  of  public  property  shipped  by,  to  be  true  commercial 

value 503 

(See  also  Railroads.) 
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Commutation  of  heat  and  light:  Page. 

Army,  enlisted  man  of,  detailed  for  service  with  District  of 
Columbia  Militia 287 

Navy,  officers  of,  occupying  private  quarters 541 

Commutation  of  quarters: 

Army,  enlisted  man  of,  detailed  for  service  with  District  of 
Columbia  MUitta 287 

Isthmian  Canal  employee  resigning  while  on  leave  and  subse- 
quently reappointed 654 

Marine  Corps,  officers  of,  rental  of  quarters  for,  in  excess  of, 
not  to  be  checked  against  pay 300 

Navy — 

Nurses,  female 415 

Officers  of,  ordered  to  shore  duty  beyond  the  seas 702 

Compensation: 

Additional.    (See  Additional  compensation.) 

Census  Office  officers  and  employees.    (See  Census  Office.) 

Clerks  of  court,  authority  of  Attorney-General  asto 4 

Double,  to  officers  and  employees 48,570,584,823 

Engineer  Department  employee,  dying  from  injuries  received 
in  course  of  employment,  apportionment  of,  to  dependent 
parents 290 

Government  employees  injured  in  course  of  employment  in 
nature  of,  but  not  a  pure,  gratuity 477 

Inspectors,  customs,  traveling  expenses  within  district  in- 
cluded in  maximum 646 

Interpreters,  for  service  in  hearing  before  justice  of  the  peace, 
payment  of 92 

Isthmian  Canal  employee,  deceased,  for  injuries  received  in 
course  of  employment  not  resulting  in  death,  payment  of . . .      477 

Menominee  Indian  Reservation,  woodsman  on,  for  injuries  re- 
ceived in  course  of  employment 858 

Niagara  Falls  Committee  of  Landscape  Architects,  services  of 
civilian  members  of,  how  pajrable 278 

Pilot,  for  landing  shipwrecked  seamen  at  consulate,  whether  in- 
clusive of  estimated  loss  of  pilotage 523 

Student  interpreter,  embassy  to  Japan,  promoted  to  interpreter  to 
consulate-general 273 

(See  aho  Pay  and  Salary.) 
Complaint,  fee  of  United  States  commissioner  for  making  copy  of,  in 

court  case , 333 

Comptroller  of  the  Currency: 

Per  diems  of  chief  of  division  as  special  national  bank  examiner, 
on  leave  of  absence  without  pay 784 

Wrapping  annual  reports  of,  at  Government  Printing  Office,  ap- 
propriation for  printing  and  binding  not  available  for 459 

52888°— VOL  16—10 58 
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Comptroller  of  the  Treasury: 

Advance  deciBions —  Page. 

Authority  of,  to  render 313, 570, 729, 844, 861 

Protection  of  diBbursing  officers  from  erroneous  payments  by 

requests  for 525 

Requests  for,  not  to  be  made  by  telegram 313 

Voucher  to  be  submitted  by  disbursing  officers  with  requests 

for 766 

Appeals  from  action  of  Auditor  for  State  and  other  Departments, 

Auditor  of  District  of  Columbia  without  authority  to  join  in . .      306 
Jurisdiction  of — 

As  to  advance  decisions 313, 570, 729, 844, 861 

Auditor's  construction  of  statutes,  when  auditor ' '  disallows  ** .      273 
Determination  of — 

Amount  payable  for  transportation,  maintenance,  and 

clothing  furnished  shipwrecked  seamen 103 

Amounts  to  be  charged  by  marshal  against  private  liti- 
gants   484,844 

Operation  of  tariff  act  of  August  5, 1909 145 

Directing  an  auditor  to  settle  an  account 707 

Prescribing  forms  of  accounting  in  Postal  Service 604 

Reopening  settlements  made  by  predecessors 336 

Where  no  payment  involved 570 

Computation: 

Constructive-service  pay  of  assistant  paymaster  of  navy,  ap- 
pointed while  serving  as  paymaster's  clerk 158 

Continuous-service  pay — 

Army,  enlisted  men  of  (retired) 87 

Navy,  enlisted  men  of 354,359 

Date  of— 

Advancement  of  navy  paymaster  from  one  rank  to  another.      662 

Graduation  of  midshipmen  with  reference  to  pay 262, 742 

Promotion  from  assistant  paymaster  in  navy  to  passed  as- 
sistant paymaster  with  reference  to  pay  and  allowances . .      268 
Enlistment  periods — 

Army,  enlisted  men  of 120,247,758,871 

Marine  Corps,  enlisted  men  of 224 

Extra  pay  of  enlisted  men  of  Marine  Corps,  holding  good-conduct 

medals 456 

Interest  on  deposits  of  enlisted  men  of  navy,  dates  included  in.        30 
Land-grant  deductions  upon  change  of  station  of  army  officer 

while  on  leave  of  absence 364 

Longevity  pay  in  army — 

Nurses,  female 679 

Officers  of 336,887 

Service  counted  in 336,679,887 

Longevity  rations  of  officer  of  army 887 

Salaries,  for  fractional  parts  of  month 413, 653 

Time  of  completion  of  contract 490 
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Condemnation  proceedings:  Page. 

Expenses  of  office  deputy  marshal  for  serving  notices  in 729 

Site  for  public  building,  payment  of  court  costs  incurred  by  ad- 
verse party  in 693 

Constructive-service  pay.    (See  Pay.) 

Consular  service.    (See  Diplomatic  and  consular  service.) 

Continuous-service  pay.    (See  Pay.) 

Contractors: 

Additional  compensation  to,  for  more  work  than  estimated . . .  408, 525 
Customs  duties,  Philippine,  paid  by,  reimbursement  of,  under 

guaranty  to  admit  duty  free 145 

Damages  to  one,  by  interference  of  another,  payment  of,  by 

Government 504 

Defaulting — 

Amount  collected  from  sureties,  deposit  of 384 

Cash  discount  in  open-market  purchases,  e£Pect  of,  as  to 533 

Completion  of  work  by  sureties  under  separate  contract 490 

Not  entitled  to  saving  by  United  States  in  completing  work .      426 
Payments  to  sureties  or  receiver  of,  when  work  completed 

by  sureties 351 

Withholding  settlement  with,  until  satisfaction  of  claims  of 

labor  and  material  men 426 

Delay  by.    (See  Contracts,  delay  in  completion  of.) 
Subcontractors  (material   men),  withholding  settlement  with 

defoulting  contractor  until  satisfaction  of  claims  of 426 

Contracts: 

Additional  compensation  to  contractor  for  more  work  than  esti- 
mated  408, 525 

Belting  for  Isthmian  Canal,  measure  of  damages  arising  from 

open-market  purchase  on  account  of  contractor's  default 533 

Bills  of  lading  as.    (See  Bills  of  lading.) 

Boilers  for  Isthmian  Canal,  deduction  of  liquidated  damages 

under 230 

Bonds.    (See  Bonds.) 

Bridge  material.  District  of  Columbia,  deduction  of  damages 

for  delay  in  completion  of 772 

Buildings,  Military  Academy,  deduction  of  damages  for  delay 

in  completion  of 490 

Buoys  for  Light-House  Board,  deduction  of  liquidated  damages 

under 618 

Cash  discount  in  open-market  purchases,  effect  of,  as  to  de- 
faulting contractors 533 

Castings    and    forgings    for   launch  way,  Life-Saving    Service, 
payment  for  extra  materials  furnished  on  account  of  error  in 

specifications 628 

Cement  offered  by  contractor,  testing  of,  by  Geological  Survey, 

for  Isthmian  Canal  affairs 265 

Claims  arising  from.    (See  Claims.) 

Coal  for  Department  of  Commerce  and  Labor,  deductions  for 
excess  of  ash  in,  when  coal  accepted  and  used 680 
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Contracts — Continued . 

Completion  of —  Pa^e. 

By  Government  in  case  of  default  of  contractor,  contractor 

not  entitled  to  saving 426 

By  Buretiee  in  case  of  default  of  contractor — 

Under  separate  contract 490 

Whether  payments  made  to  suretiee  or  to  receiver 351 

Delay  in.    (See  Contracts,  delay  in  completion  of.) 

Determination  of  time  of 490 

Extension  of  time  for 197,490 

Waiverof  timelimitfor 197 

Construction  of  ejusdan  generis y  rule  as  to,  in  enumerating  excus- 
able causes  for  delay  in  completion 618 

Dam  and  pipe  line  for  water-supply  system,  Fort  Meade,  de- 
duction of  damages  for  delay  in  completion  of 714 

Damages.     {See  Damages.) 

Deductions.     (See  Deductions.) 

Default  by  contractor.     (See  Contractors,  defaulting.) 

Delay  by  Government,  effect  of — 

In  delaying  completion  of  contract 197, 490 

On  provision  for  liquidated  damages 618 

Delay  in  completion  of — 

Apportionment  of,  where  both  Gov^nment  and  contractor 

contributed  to  the  delay 197 

Caused  by  Government 197, 490 

Deduction  of — 

Actual  damagesfor 197,490,572,714,772 

Extra  cost  of  inspection  caused  by 197, 572, 714 

Liquidated  damages  for 290, 490, 504, 618, 772 

Due  to  specified  causes  *'  and  by  no  fault  of  his  or  their  part* ' 

construed 618 

Extension  of  time  limit 197, 490 

Forfeiture,  provision  for,  construed  to  be  for  a  penalty 490 

Interference  with  one  contractor  by  another,  responsibility 

of  Government  for  damages  resulting  from 504 

Liquidated  damages,  provision  for,  construed  to  be  for  a 

penalty 772 

Waiver  of  time  limit 197 

Whether  from  excusable  causes 618 

Drawers,  summer,  for  Quart^master's  Department,  deduction 

of  extra  cost  of  inspection  under 572 

Dredging — 

Building  bridge  and,  Appomattox  River,  deduction  of  extra 

cost  of  inspection  under 197 

Charleston  Navy- Yard,  deduction  of  liquidated  damages 

under 504 

Employment,  effect  of ,  on  leave  of  absence  pay  of  Isthmian  Canal 
employee 654 
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Contracts— Continued . 

Entirety  of—                                             .  Page. 
Enor  in  spedfications,  effect  of,  upon  agreement  to  com- 
plete the  ''entire  job' '  for  lump  sum 408 

Fumiahing  all  ties  necessary  in  reconstruction  of  railroad,  at 

lump  sum 525 

Errors.    {See  Mistakes.) 

Estimate  of  quantity,  whether  a  warranty 525 

Extension  of  time  limit  for  completion 197, 490 

Extra  work — 

Additional  compensation  to  contractor  for,  when  estimate 

not  a  warranty 525 

Due  to  erroneous  estimate  in  specifications,  payment  for.  408, 628 
Flying  machine,  purchase  of,  by  Board  of  Ordnance  and  Forti- 
fication for  experimental  purposes 608 

Forfeiture,  proviBion  for,  construed  to  be  for  a  penalty 490 

Formal,  not  necessary  with  San  Lazaro  Hospital  for  care  and 

treatment  of  insane  Filipino  soldiers 163 

Oeneral  average  clause  in,  construction  of 834 

Hire  of  horses.  Reclamation  Service,  liability  of  Government 

under,  for  loss  of  horse 68 

Inspection.    {See  Inspection.) 

Labor  and  material  men,  withholding  settlement  with  de&ulting 

contractor  until  satisfaction  of  claims  of 426 

Liability  of  Government  for — 

Damages  to  one  contractor  by  interference  of  another 504 

Loss  or  damage  to  private  property  under 38, 68 

Liens,  salvage  of  government  property  in  nature  of,  and  pay- 
ment authorized 778 

Liquidated  damages.    {See  Damages.) 

Locomotive  black,  Isthmian  Canal,  offsetting  value  of,  by  auditor 

from  amounts  due  contractor  under  other  contracts 248 

Meats  for  army  in  Philippine  Islands,  reimbursement  of  con- 
tractors for  customs  duties  paid 145 

Mistakes.    {See  Mistakes.) 

Open-market  purchases  under  provisions  of 533 

Outbuilding,  Wilmington,  N.  C,  National  Cemetery,  payments 
under,  when  work  completed  by  siu^ties  of  de£ftulting  con- 
tractor       351 

Payments — 

Additional,  to  contractor  for  more  work  than  estimated . .  408, 525 
Final,  in  case  of  acceptance  by  contractor  under  protest 

and  with  conditions 678 

Materials  manufactured  in  excess  of  requirements  because 

of  error  in  specifications 628 

Whether  to  sureties  or  to  receiver  of  defaulting  and  bank- 
rupt contractor  when  work  completed  by  sureties 351 

Withholding  amount  due  defaulting  contractor  until  settle- 
ment of  claims  of  labor  and  material  men 426 
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Contracts — Continued . 

Penalty.    {See  Penalty.)-  Page. 
Pier  at  Charleston  Navy- Yard,  payment  of  damages  to  con- 
tractor for,  because  of  interference  by  another  contractor 504 

Price,  difference  between,  and  open-market  purchase  price  in 

case  of  contractor's  default,  as  a  measure  of  damages 533 

Proposal  and  acceptance  merged  into  subsequent  formal  con- 
tract       230 

Protest,  acceptance  by  contractors  of  payments  under 678 

Reimbursement  of  loss  or  damage  to  railroad  cars 38 

Repairs  to  railroad  track,  Fort  Monroe,  payment  under,  for 

more  work  than  estimated * 525 

Set-off  of  government  claim  against  contractor  by  auditor  in 

settlement  of  amounts  due  contractor  under  other  contracts. . .       248 
Sewerage  and  drainage  system  at  Eastern  Branch,  National  Home 
for  Disabled  Volunteer  Soldiers,  withholding  settlement  with 
defaulting  contractor  under,  untU  satis&ction  of  claims  of  labor 

and  material  men 426 

Supplemental — 

Liquidation  of  damages  by,  by  heads  of  departments 504 

Payment  by,  of  damages  to  one  contractor  by  interference 

of  another  contractor 504 

Time.    {See  Time.) 
Transportation  of — 

Coal,  adjustment  of  general  average  in  case  of  damage  to 

vessel  through  perils  of  the  sea 8^4 

Private  property  and  impedimenta  of  officers  and  enlisted 

men  of  army,  rates  under 883 

Public  property,  deduction  from  moneys  due  carrier  on 

account  of  loss  or  damage  in  course  of 309, 389, 434 

Waiver  of  time  limit,  effect  of 197 

Warranty,  whether  estimate  of  quantity  a 525 

Water  pipe  at  Governors  Island,  payment  under,  for  more  work 

than  estimated 408 

Water  rates,  municipal,  payment  of  full,  in  case  of  failure  to 

make  payment  within  discount  period 151 

Corporations,  fees  and  mileage  for  arrest  of  officers  of,  by  field  deputy 

marshal  for  violation  of  pure-food  act 406 

Costs: 

Court,  incurred  by  adverse  party,  payment  of,  by  Government  -      693 
Suits  against  Interstate  Conmierce  Commission,  payment  of,  in 

advance  by  order  of  court 166 

Court  of  Claims: 

Additional  compensation  of  chief  clerk  as  custodian  of  building.      823 
Payment  of  judgments  of,  in  case  of  claims  arising  from  anti- 
foreign  riots  in  China,  from  Chinese  indemnity 339 

Courts: 

Clerks  of.    {See  Clerks,  court.) 
Costs.    {See  Costs.) 
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Courts— Continued. 

Criers.    (See  Criero,  court.)  Page. 
District,  folio  fees  of  clerk  for  entering  orders  admitting  attor- 
neys to  practice  before 372 

Hawaiian  Islands,  status  of  district 447 

Judges  of.    (See  Judges.) 
Judgments  of.    (See  Judgments.) 

Kentucky,  eastern  district  of ,  mileage  of  one  clerk  holding  sepa- 
rate appointments  for  each  court 252 

Memoranda  of  proceedings  on  file  wrappers  of  pending  causes  en- 
tered under  order  of,  not  part  of  permanent  record 320 

Private    litigants,  jurisdiction   of    Comptroller   to   determine 

charges  by  marshal  against 484, 844 

United  States,  for  China.    (See  China.) 
Courts-martial: 

Discharge  by  sentence  of,  in  navy — 

Enlisted  men,  set-of!  of  debts  due  Government  against 

deposits  of 566 

Receipt  of  prisoners  for  civilian  outfits  of  clothing  furnished 

upon 711 

Recruit  absent  without  leave,  arrested  for  desertion,  pay  of.      480 
Forfeitiures  by  sentence  of— 

Army,  enlisted  men  of,  run  against  pay  and  not  deposits 811 

Navy,  enlisted  men  of,  gunnery  prize  money  not  affected 

by 439 

Crati ng  baggage  of  civilian  employee  of  Medical  Department  at  Laige.      173 
Criers,  court,  per  diems  to,  for: 

Attending  two  courts  on  same  day 48 

Lincoln's  Birthday  holiday  in  Colorado,  when  court  not  in  ses- 
sion        581 

Custodian  of  Court  of  Claims  building,  additional  compensation  of 

chief  clerk  as 823 

Customs  duties,    (^ee  Duties.) 

Customs  officer,  foreign,  on  duty  aboaid  vessel  of  Naval  Auxiliary 

Service,  subsistence  of 821 

Customs  Service: 

Expenses  of  customs  inspectors  within  district  of  New  York  in 

admeasurement  of  vessel,  payment  of 646 

Refundment  of  expenses  of  smuggling  cases,  where  moneys  re- 
covered are  erroneously  deposited 650 

Sale  of  imports  abandoned  to  Government,  payment  of  sur- 
plus arising  from,  to  original  owners 828 

Storage  charges  on- 
Illegal  imports  sent  through  mails 866 

Unclaimed  merchandise  in  bonded  warehouse  at  San  Fran- 
cisco        404 

Witneflses'  expenses  before  boards  of  appraisers  in  reappiaise- 
ment  and  classification  proceedings 171 
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D. 
Damages: 

Actual—  Page. 

Oauaed  by  delay  of  contiactor 197,490,672,714,772 

Not  to  be  considered  in  case  of  contract  provision  for  liqui- 
dated damages 618 

Breach  of  contract — 

Amount  of,  collected  from  sureties,  deposit  of 384 

Measure  of,  arising  from  open-market  purchase  on  account 

of  contractor's  default 533 

Deduction  of.    (See  Deductions.) 

General  average,  adjustment  of,  in  case  of  vessel  transporting 

coal  under  contract  and  damaged  through  perils  of  the  sea . . .      834 
Inspection,  under  contract.    (See  Inspection.) 
Liquidated — 

Actual  damages  not  to  be  considered  in  case  of  contcact  pro- 
vision for 618 

Delay  by  Government,  effect  of,  on  provision  for 618 

For  delay  in  completion  of  contract 230, 490, 604, 618, 772 

Per  diem,  use  of  stock  form  for 772 

Provision  for,  construed  to  be  for  a  penalty 772 

Whether  contract  provides  for,  for  delay 490, 504 

Liquidation  of,  by  supplemental  contract  by  heads  of  depart- 
ments       504 

Measure  of,  discount  for  cash  in  open-market  purchase,  made 

necessary  by  contractor's  default 533 

Special,  where  no  provision  for,  deductions  in  case  of 533 

To  one  contractor  by  interference  of  another,  payment  of,  by 

Government 504 

To  private  property — 

Lands,  incident  to  encampment  and  maneuven  of  oigan- 

ized  militia,  payment  of 589 

Lands  in  Philippine  Islands  occupied  for  military  purposes, 

payment  of 74 

Liability  of  Government  for,  under  contract 38 

To  public  property— 

In  course  of  transportation,  deduction  £rom  moneys  due 

carrier  on  account  of 309,389 

Vicksburg  National  Park,  payment  of  reward  to  infcwmant .      732 
Unliquidated,  purchase  of  lien  on  salved  government  property 

not  a  claim  for 778 

Days: 

Advancement  of  navy  paymaster  from  one  nnk  to  another, 

determination  of ; 662 

Discharge  of  acting  assistant  surgeon  in  navy,  pay  and  mileage 

subsequent  to 50 

Fractional  parts  of,  not  recognized  in  retirements,  promotioDs, 

and  appointments  in  army 682 

Graduation  of  midshipmen  from  Naval  Academy,  determina- 
tion of,  with  reference  to  pay 262, 742 
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Days — Continued.  Page. 
Interest  on  deposits  of  enlisted  men  of  navy,  computation  of . . .       30 
Promotion  from  assistant  paymaster  in  navy  to  passed  assistant 
paymaster,  determination  of,  with  reference  to  pay  and  allow- 
ances       268 

Salary  of  district  judge,  Hawaiian  Islands,  commencement  of . . .      447 
Deceased  claimants,  pa)rment  of  judgment  rendered  subsequent  to 

death  of,  to  legal  representatives 690 

Deceased  Indians: 

Seminole,  distribution  of  per  capita  payments  to  heirs  of 184 

Yankton,  payment  of  interest  on  tribal  fimds  to  heirs  of,  in  case 

of  death  between  interest-bearing  periods 311 

Deceased  officers  and  employees: 
Army- 
Enlisted  men  and  civilian  employees,  disinterment  and 

transfer  of  remains  of,  from  abandoned  post 393 

Enlisted  men  (civil  war) — 

Determination  whether  claimant  for  arrears  of  pay  and 

allowances  of ,  is  legal  widow..*. 592 

Disinterment  and  transfer  of  remains  of,  to  national 

cemetery 396 

Officers  and  enlisted  men  dying  within  United  States,  burial 
expenses  and  transportation  of  remains,  how  chargeable. .        58 
Clerks  of  court,  fees  and  emoluments  due  estate  of,  not  appli- 
cable to  pay  individual  depositors  or  reimburse  surety  in  case 

of  shortage 219 

Engineer  Department  employee  dying  from  injuries  received  in     • 
course  of  employment,  apportionment  of  compensation  of,  to 

dependent  parents 290 

Isthmian  Canal  afEairs — 

Payment  of  amount  due,  by  check 805 

Payment  to  beneficiaries  of,  for  injuries  received  in  course 

of  employment,  not  resulting  in  death 477 

Navy,  enlisted  men  of,  payment  of  six  months'  gratuity  to  bene- 
ficiaries of 595 

Railway  Mail  Service,  acting  postal  clerk,  kOled  while  on  duty, 

payment  of  gratuity  to  legal  representatives  of 674 

Senate  and  House,  lapse  of  one  month's  extra  pay  gratuity 124 

Deceased  pensioners,  inmates  of  Goverment  Hospital  for   Insane, 

payment  of  funeral  expenses  of 780 

Decisions,  advance,  jurisdiction  of  the  Comptroller  to  render 315, 

570, 729, 844, 861 
Deductions: 
Damages — 

Arising  from  open-market  purchase  on  account  of  contrac- 
tor's default 533 

Where  no  provision  therefor 533 

Delay  in  completion  of  contract — 

Actual  damages 197,490,572,714,772 
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DeductioDfi — Ck>ntinued . 

Delay  in  completion  of  contract — Continued.  pw^ 

Effect  of  delay  by  Government  on  provision  for  liquidated 

damages 618 

Extra  cost  of  inspection 197, 572, 714 

Liquidated  damages 230, 490, 504, 618, 772 

Expenses  of  clerk  of  district  and  circuit  courts,  from  consoli- 
dated fees  of  offices 4 

For  excess  of  ash  in  coal  furnished  to  Department  of  Commerce 

and  Labor,  when  coal  accepted  and  used 680 

Land-grant — 

Computation  of,  upon  change  of  station  of  army  officer  while 

on  leave  of  absence 364 

Reimbursement  for  transportation  charges  in  excess  of  land- 
grant  rate 767 

Transportation  of  militia  as  troops 70 

Loss  or  damage  to  public  property  in  course  of  transportation, 

from  moneys  due  carriers 309, 389, 434 

Reward  and  extra  transportation,  from  pay  of  navy  recruit 

arrested  for  desertion  and  acquitted  by  court-martial 480 

Salary  of  Engineer  Department  clerk  for  absence   in   31-day 

month 653 

Set-off.    (See  Set-off.) 
Delays: 

Consul,  unavoidably,  in  formally  entering  upon  duty  after  re- 
ceipt of  exequatur,  salary  in  case  of 634 

.   Contracts,    (^ee  Contracts.) 
Deportation  of  Chinese,  expenses  of  transportation  and  subsistence 

of,  how  chargeable 861 

Depositions,  fees  for  taking 472, 632 

Deposits: 

Army,  enlisted  men  of,  not  subject  to  forfeiture  by  sentence 

of  court-martial 811 

Feefr— 

Commissions  and,  by  applicants  for  public-land  entries,  cov- 
ered into  Treasury  as  "Outstanding  liabilities,"  with- 
drawal of 514 

Unearned,  and  unofficial  moneys  of  receivers  of  public 

moneys 876 

United  States  court  for  China,  in  Treasury 658 

Individual,  into  court,  fees  and  emoluments  due  estate  of  de- 
ceased clerk  not  a  set-off  in  case  of  shortage  in  account  of 219 

Miscellaneous  receipts.    (See  Miscellaneous  receipts.) 
Moneys — 

Collected  from  sureties  of  defaulting  contractor 384 

Erroneously  collected  and  covered  in  by  postmaster,  with- 
drawal of 106 

Indian,  proceeds  of  labor,  use  of 20, 121 

Payment  of  notes  given  by  Panama  Railroad 36 
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Deposits — Continued . 

Moneys — Continued.  Page. 

Realized  from  rent  or  sale  of  materials  and  supplies,  Isthmian 

Canal  affairs 1 

Recovered  in  smuggling  cases,  refundment  of  expenses 650 

Navy,  enlisted  men  of —    •  I 

Dates  included  in  computation  of  interest  on 30 

Set-off  against,  of  debts  due  Government 566 

Outstanding  liabilities,  in  the  Treaa^ry 514 

Proceeds  of  sale  of  old  typewriter,  by  clerk  of  court 561 

Set-off  of  value  of  government  property  destroyed  by  railroad 

in  claim  for  transportation 309 

Withdrawal  of,  from  Treasury 106, 514 

Desertions: 

Army,  enlisted  man  of,  also  an  embezzler,  payment  of  reward 

for  apprehension  of 132 

Navy — 

Enlisted  men  of,  discharged  by  court-martial  on  account  of, 

set-off  of  debts  due  Government  against  deposits  of . . : . . .      566 
Recruit  absent  without  leave,  arrested  for,  and  acquitted 

by  court-martial 480 

Details: 
Army — 

Enlisted  man  of,   for  service  with   District  of  Columbia 

Militia,  commutation  of  quarters,  heat,  and  light  to. ... .      287 
Officers  of  (cavalry  and  field  artillery),  to  educational  insti- 
tutions, pay  and  allowances  of  . .  • 638, 761 

Officers  of  (retired) — 

To  active  duty  and  advanced  in  rank,  higher  pay  of. .      716 
To  educational  institutions,  heat  and  light  allowance  of.      192 
General  Land  Office,  chief  law  clerk  of,  as  superintendent  of 
opening  and  sale  of  Indian  reservations,  additional  compensa- 
tion of * 584 

Indian  affairs,  officers  and  employees  of,  as  board  of  experts  to 

investigate  schools  of  Five  Civilized  Tribes 422 

Marine  Corps,  enlisted  man  of,  extra-duty  pay  in  case  of 870 

Reclamation  Service  employee  to  Government  Hospital  for  In- 
sane, payment  of  salary  of 161 

Detention  of  aliens  by  immigration  officials: 

As  witnesses,  expenses,  mileage,  and  per  diems  of 726 

In  hospitals  for  treatment,  expenses  in  connection  with 234 

Diplomatic  and  consular  service: 

Compensation  of  pilot  for  landing  shipwrecked  seamen  at  consu- 
late, whether  inclusive  of  estimated  loss  of  pilotage 523 

Employment  of  physicians  to  attend  consuls 99 

Hospital  expenses  of  seamen  incapacitated  on  account  of  ill- 
ness, payment  of,  by  consul  after  discharge  before  consul 537 

Maintenance  of  insane  person  committed  to  hospital  in  Turkey 
by  order  of  consul-general 137 
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Diplomatic  and  consular  service — Continued.  Page, 

Mileage  of  consuls  traveling  to  new  poet  of  duty -. 782 

Salary  of  consul — 

Performing  temporary  duties  under  orders  in  United  States 

prior  to  reporting  at  post  of  duty 461 

Unavoidably  delayed  in  formally  entering  upon  duty  after 

receiving  exequatur 634 

Student  interpreter,  embassy  to  Japan,  not  entitled  to  cost  of 

tuition  upon  promotion  to  interpreter  to  consulate-geneial 273 

Transportation  expense  of  seamen  to  United  States  after  dis- 
charge before  consul 216 

Traveling  expenses  of — 

Consuls  traveling  under  orders  in  foreign  countries 782 

Inspectors  of  consulates  returning  to  duty  at  expiration  of 

leave  of  absence 467 

Disability  pay.    {See  Pay.) 
Disbursing  officers: 

Checks,  not  to  be  made  payable  to  deceased  payee,  but  to  his 

estote 805 

Court,  United  States,  for  China,  expenditures  by,  in  excess  of 

appropriations,  illegal 746 

Deductions  by,  of  set-off  in  voucher  submitted  for  audit,  juris- 
diction of  auditor  as  to 248 

Militia,  engaged  in  rifle  practice,  pay  of ^ . . .        52 

Paymasters.    (See  Navy.) 

Protection  of,  from  erroneous  payments  by  requests  for  advance 

decisions  of  Comptroller 525 

Receiver  of  public  moneys  not  a 23 

Special,  refundment  by,  of  unearned  fees  and  unofficial  moneys 

of  receivers  of  public  moneys 876 

Vouchers  to  be  submitted  by,  with  requests  for  advance  de- 
cisions of  Comptroller 766 

Discharges: 

Army,  enlisted  men  of — 

Bounty  to  members  of  home-guard  organizations  not  receiv- 
ing honorable 94 

On  account  of  BrownsvDle. shooting  affray,  and  reenlisted, 

enlistment  periods  and  continuous-service  ^y  of 758, 794 

Prior  to  act  of  May  11,  1908,  determination  of  enlistment 

period  of 120 

Without  honor,  reenlistment  pay  in  case  of 871 

Navy- 
Enlisted  men — 

By  sentence  of  coiuirmartial  for  desertion,  set-off  of  debts 

due  Govermnent  against  depodts  of 566 

Continuous-service  certificates  in  connection  with,  sub- 
sequent to  General  Order  No.  327,  1884 354 

Date  of,  included  in  computing  interest  on  deposits 30 
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Dischargee— Continued . 
Navy— Continued . 

Enlisted  men — Continued.  Pa«c. 

On  account  of  services  no  longer  required,  effect  of,  on 

reenlistment  pay 815 

On  medical  survey,  payment  of   transportation  ex- 
penses of,  to  home 555 

Prisoners,  court-martial,  receipt  of,  for  civilian  outfit  of 

clothing  furnished  upon 711 

Surgeons,  acting  assistant,  pay  and  mileage  subsequent  to. .  .  50 
Prisoner  from  Fort  Leavenworth  penitentiary,  cash  gratuity  to. .  264 
Seamen — 

Incapacitated  on  account  of  illness,  payment-of  hospital  ex- 
penses of,  by  consul 537 

Injured  without  foult  of  vessel,  payment  of  expense  of  trans- 
portation to  United  States  after 216 

Discounts: 

Municipal  water-meter  rates,  payment  of  full  contract  rate  by 

Government  in  case  of  failure  to  take  advantage  of 151 

Open-market  purchases,  effect  of ,  as  to  defaulting  contractors  . .      533 
Distilleries,  illicit: 

Expenses  of  office  deputy  marshal  for  serving  "John  Doe"  war- 
rants of  arrest  issued  by  United  States  commissioner  on  oper- 
ators of 891 

Transportation  expenses  of  prisoner  caught  in  act  of  operating, 

and  arrested  without  warrant 669, 891 

District  of  Columbia: 

Auditor  of  the,  without  authority  to  appeal  from  action  of  Auditor 

for  State  and  other  Departments 306 

Commissioners,  regulation  by,  of  leaves  of  absence  to  per  diem 

employees 849 

Contract  for  bridge  material,  deduction  of  damages  for  delay  in 

completion  of ^ 772 

Field  force  in,  employment  of ,  for  care  and  protection  of  Indian 

timber  lands 519 

Leaves  of  absence  to  per  diem  employees  of ' 849 

Militia,  detail  to,  of  enlisted  man  of  army,  commutation  of 

quarters,  heat,  and  light  in  case  of 287 

Planting  and  care  of  trees  alongside  Senate  and  House  office 

buildings,  reimbursement  for 168 

Rent  of  buildings  in 519 

Schools — 

Authority  of  board  to  determine  as  to  high  schools  under 

act  May  26, 1908 108 

Hire  of  typewriting  of  pay  rolls 306 

Longevity  pay  of  reduced  pupervij^ing  and  high-school  prin- 
cipals   ; 108 

Teachers  in,  installment  of  salary  of,  when  appointed  be- 
tween September  1  and  opening  day  of  school 367 
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District  of  Columbia — Contiiiued.  Page. 

Traveling  expenses  in,  payment  for  repairs  to  motorcycle  as 

item  of 603 

Traveling  expenses  to,  of  civil-service  eligible  prior  to  appoint- 
ment       880 

Duties,  customs,  Philippine,  reimbursement  of  contractors  for,  under 
guaranty  to  admit  duty  free ^ 145 

E. 

Education,  Bureau  of,  assignment  of  salaries  of  teachers  in  Alaska, 

reassignment  and  set-offs  against 643 

Educational  institutions,  pay  and  allowances  of  anny  oflScen  detailed 

to ; 102,638,761 

Electricians,  per  diem  and  per  anniun,  in  navy-yards,  leave-of- 

absence  pay  of _      285 

Eligibles,  civil-service,  traveling  expenses  of,  to  Washington  prior 

to  appointment ^ 880 

Embezzlement,  reward  for  apprehension  of  deserter  in  anny  guilty 

of,  payment  of 132 

Emoluments  of  clerks  of  court.    (See  Clerks,  court.) 
Employees.    {See  Officers  and  employees.) 
Employments: 

Charmen,  Bureau  of  Labor,  under  appropriation  for  charwomen.  3 

Compensation  for  injuries  received  in  course  of,  to  employees  of — 

Engineer  Department,  apportionment  of 290 

Isthmian  Canal  Commission 477 

Menominee  Indian  Reservation,  woodsman  on 858 

Contract  of,  effect  of,  on  leave  of  absence  pay  of  Isthmian  Canal 

employees 654 

Field  force  in  District  of  Columbia,  for  care  and  protection  of 

Indian  timber  lands 519 

Holding  two,  at  one  time 570, 784, 823 

Lecturer  at  army  service  schools,  payment  for  services  of 845 

Physicians  to  attend  consuls 99 

{See  also  Appointments.) 
Encampments  of  oiganized  militia,  payment  of  rent  and  damages  to 

private  property  incident  to 589 

Engineer  Department: 

Compensation  to  employees  injured  in  course  of  employment^ 

apportionment  of,  to  dependent  parents 290 

(Computation  of  salary  of  clerk  granted  leave  of  absence  with- 
out pay  to  accept  appointment  as  congressional  clerk 653 

Contracts — 

Dredging  and  building  bridges,  Appomattox  River,  deduc* 

tion  of  cost  of  inspection  under 197 

Final  payment  under,  in  case  of  acceptance  by  contractor 

under  protest  and  with  condition^ 678 

Levee  work,  deposit  of  collections  from  sureties  of  default- 
ing contractor 384 
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Engineer  Department — Continued.  Page. 
Erection  of  storage  shed  for  pontoons  in  absence  of  specific  ap- 
propriation       685 

Lumber  taken  from  Menominee  Indian  Reservation  and  sold  to, 

payment  for 800 

Preservation  and  repair  of  fortifications  and  seacoast  defenses  in 

Hawaiian  and  Philippine  Islands 214 

Salvage  of  timber  forms  found  drifting  in  open  river,  payment 

for 778 

Enlistments: 
Army — 

Periods  of,  of  enlisted  men 120, 247, 758, 871 

Reenlistment  of  soldiers  discharged  on  account  of  Browns- 
ville shooting  affray 758,794 

Marine  Corps,  periods  of,  of  enlisted  men 224 

Navy- 
Recruit  absent  without  leave,  arrested  for  desertion  and  ac- 
quitted by  court-martial,  pay  of 480 

Reenlistment — 

After  ordinary  discharge,  computation  of  continuous- 
service  pay •. 354 

Application  for,  and  entry  upon  duty  within  four  months 
after  discharge,  but  completed  subsequent  thereto . . .      359 
Entries,  public  land,  withdrawal  of  deposits  by  applicants  for,  cov- 
ered into  Treasury  as  ''Outstanding  liabilities" « 514 

Errors.    {See  Mistakes.) 
Evidence: 

Bills  of  lading  as,  of  liability  of  carrier  for  damage  to  public 

property  in  course  of  transportation 389 

Ownership  of  imports  abandoned  to  Government  and  sold 828 

Widowhood  of  claimant  for  arrears  of  pay  and  allowances  of  en- 
listed man  of  army  (civil  war) 582 

Examiners,  special  national  bank,  per  diems  of.  chief  of  division, 
office  of  Comptroller  of  the  Currency,  on  leave  of  absence  without 

pay 784 

Exchange  on  checks  against  personal  account  of  prison  inspector 

traveling  in  Alaska  not  part  of  traveling  expenses 276 

Executive  departments: 

Coal  furnished  to,  deductions  for  excess  of  ash  in,  when  coal  ac- 
cepted and  used ■ 680 

Heads  of— 

Accommodations  furnished  by  carrier  in  excess  of  those  re- 
quested by,  Government  not  obligated  to  pay  for 688 

Appropriations  for  contingent  expenses,  use  of,  upon  prior 

order  of 798 

Discretion,  legal,  of,  as  to  use  of  appropriation 429 

Liquidation  of  damages  by,  by  supplemental  contract 504 

Payment  for  supplies  or  services  rendered  by  one,  for  another. .     163, 

265,484,498 
Practice  of,  long  continued,  effect  of 546 
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Page. 
Exequaturs,  consul  unavoidably  delayed  in  fonnally  entering  upon 

duty  after  receipt  of,  salary  of 634 

Expenses: 

Actual,  of  field  deputy  marshal  for  service  of  summons 2d8 

Admeasurement  of  vessels  by  customs  inspectors 646 

Aliens  detained  by  immigration  officials  in  hospitals  for  treat- 
ment       234 

Arrests.    (See  Arrests.) 

Burial.    {See  Burial  expenses.) 

Clerks  of  court.    (See  Clerks,  court.) 

Collecting  and  transporting  fuel  for  testing  by  Geological  Sur- 
vey, how  chargeable 496 

Contingent,  appropriations  for.     (See  Appropriations.) 

Disinterment  and  transfer  of  remains  of  deceased — 

Enlisted  men  of  army  (civil  war)  to  national  cemetery 396 

Soldiers  and  civilian  employees  from  abandoned  poet 393 

Encampment  and  maneuvers  of  organized  militia,  rent  and 
damages  to  private  property  incident  to,  are 589 

Furnishing  bonds  of  Indian  afibdrs  officers,  payment  of,  by  Gov- 
ernment       139 

Guard  hire,  in  transportation  of  prisoners 301, 551, 669, 891 

Hospital,  of  seaman  incapacitated  on  account  of  illness,  pay- 
ment of,  by  consul  after  discharge  before  consul 537 

Immigration,  regulation  of 234 

Incidental — 

Installation  of  laundry  plant  in  Interior  Department,  not. .      879 
Traveling  expenses  incident  to  taking  oath  of  office  on  pro- 
motion       157 

Incurred  in  excess  of  appropriations  therefor 746, 750 

Indian  affairs  officers  and  employees  detailed  as  board  of  experts 
to  investigate  schools  of  Five  Civilized  Tribes 422 

Inspection.    (See  Inspection.) 

Inspectors  of  consulates,  returning  to  duty  at  expiration  of  leave 
of  absence ; 467 

Land-bearing  cases,  in  excess  of  appropriations,  adjustment  of, 
by  transfer 760 

Living.    (See  Subsistence.) 

Marshals.    (See  Marshals.) 

Medical  treatment  of  consul  by  physicians 99 

Post-office  inspec  tors ,  rearresting  escaped  prisoners 62 

Preparation  of  transcripts  in  appeal  cases,  United  States  court 
for  China 658 

Recovery,  care,  and  additional  freight  resulting  from  accident 
to  marine  shipment  on  government  bill  of  lading 19i 

Reimbursement  of.    (See  Reimbursements.) 

Repairs  to  motorcycle  in  District  of  Columbia,  as  an  item  of 
traveling  expenses 603 

Smuggling  cases,  refundment  of,  in  case  of  erroneous  deposit 
of  amount  recovered 650 

Subsistence.     (See  Subsistence. ^ 
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Expenses — Ck>ntinued.  Page. 

Supplying  and  equipping  Indian  agencies  and  schools,  how 
chargeable 20, 121 

Transportation.    (See  Transportation.) 

Traveling.    (See  Traveling  expenses.) 

Verification  of  expense  accounts 329,766 

Witnesses.     {See  Witnesses.) 
Extra  pay.     {See  Pay.) 
Extra-duty  pay.    {See  Pay.) 
Extra  work: 

Contracts.    {See  Contracts.) 

Government  Printing  Office  employees  on  Saturday  hall  holi- 
days, additional  pay  for 26 

F. 
Farriers.    {See  Horseshoers.) 
Fees: 

Clerks  of  court.    {See  Clerks,  court.) 
CommisnonerB,  United  States.    {See  Commissioners.) 

Court,  United  States,  for  China,  deposit  of,  in  Treasury 658 

Depositions,  taking  of 472, 632 

Marshals.    {See  Marshals.) 

Notary,  for  taking  depositions  in  Alaska 632 

Public  land,  withdrawal  of  deposit  of,  by  applicant  for  entry 

where  covered  into  Treasury  as  ''  Outstanding  liabilities  " 514 

Unearned,  of  receivers  of  public  moneys,  disposition  of 23, 876 

Wharfage,  at  Sitka,  Alaska,  deposit  of 349 

Witnesses',  advance,  of  nonresidents  in  land-hearing  cases  before 

registers.and  receivers 153 

Fines  collected  by  officers  of  Immigration  Service,  deposit  of 176 

Fiscal  year  appropriations.    {See  Appropriations,  annual.) 

Flying  machine,  purchase  of,  by  Board  of  Ordnance  and  Fortification 

for  experimental  purposes 608 

Food,  pure,  act,  payment  of  fees  and  Biileage  for  arrest  of  officers  of 

corporation  by  field  deputy  marahal  for  violation  of 406 

Forage  allowance.    {See  Allowances.) 
Foreign-service  pay.    {See  Pay.) 

Forest  Service,  salaries  and  traveling  expenses  of  rangers  while  attend- 
ing schools  or  colleges  for  instruotion 429 

Forester,  chief,  employment  of,  in  District  of  Columbia,  as  part  of  field 

force  for  care  and  protection  of  Indian  timber  lands 519 

Forfeitures: 

By  sentence  of  court-martial.    {See  Courts-martial.) 

Deposits,  by  sentence  of  court-martial,  of  enlisted  men  of  army.      811 

Pay,  by  sentence  of  court-martial,  of  enlisted-  men  of — 

Army 811 

Navy 439 

Per  diem,  provision  for,  construed  to  be  for  a  penalty 490 

Prize  money,  naval  gunnery,  not  affected  by  sentence  of  court- 
martial  forfeiting  pay .^ 439 

62888*»— VOL  16—10 59 
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Accounting  in  Postal  Service,  jurisdiction  of  the  Comptroller  to 

prescribe 604 

Pay  rolls,  Ordnance  Department,  change  in,  approved 642 

Stock,  covering  per  diem  liquidated  damages,  use  of 772 

Fortifications  and  seacoast  defenses  in  Hawaiian  and  Philippine 

Islands,  preservation  and  repair  of 214 

Freight  transportation .    (See  Transportation . ) 

Fuel,  expenses  of  collecting  and  transporting,  for  testing  by  Geological 

Survey 498 

Funds: 

Indian — 

Allotment  from,  payment  of,  to  representatives  of  minor 

Indians ■ 244 

Moneys,  proceeds  of  labor,  applicability  of,  for  expenses  of 

supplying  and  equipping  agencies  and  schools 20, 121 

Proceeds  of  sale  to  Engineer  Department  of  lumber  taken 

from  Menominee  Reservation  belong  to 800 

Schools,  Five  Civilized  Tribes,  availability  of,  for  salaries 
and  expenses  of  officers  and  employees  of  Indian  affairs  as 

board  of  experts 422 

Yankton  tribal,  payment  of  interest  on,  to  heirs  of  payee 

dying  between  interest-bearing  periods 311 

Maintenance,  etc. ,  of  destitute  American  seamen 537 

Pension,  of  patients  in  Government  Hospital  for  Insane,  pay- 
ment of  funeral  expenses  from 780 

Reclamation,  reimbursement  of,  for  salary  of  employee  detailed 

to  Government  Hospital  for  Insane 161 

Replacing  ordnance  and  ordnance  stores,  use  of,  in  issuing  ma- 
terial to  'arsenals 807 

Trusts 

Chinese  indemnity,  amount  reserved  from,  a 339 

Receivers  of    public    moneys,   unearned,  cancellation  of 

returned  checks  issued  in  refundment  of 23 

{See  also  Moneys.) 
Funeral  expenses.    {See  Burial  expenses.) 
Furniture: 

For  public  buildings,  payment  of  traveling  expenses  of  assistant 

inspector  of 116 

Purchase  and  transportation  of,  for  sale  to  armjr  officers 217 

Rates  payable  for  transportation  of  mixed  carloads  of 598 

G. 

General  average,  adjustment  of,  in  case  of  vessel  transporting  coal 

under  contract  and  damaged  through  perils  of  the  sea 834 

General  Land  Office: 

Cancellation  of  returned  checks  of  receivers  of  public  moneys 
issued  in  refundment  of  unearned  fees,  etc 23 
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General  Land  Office — Continued.  page. 

Chief  law  clerk  of,  detailed  as  superintendent  of  opening  and 

sale  of  Indian  reservations,  additional  compensation  of 584 

Deposit  of  unearned  fees  and  unofficial  moneys  of  receivers 
of  public  moneys  and  refundments  through  special  disburs- 
ing officers 876 

Expenditures  in  land-hearing  cases  in  excess  of  appropriations, 

and  adjustment  by  transfer 750 

Expenses  of  government  officers  as  witnesses  in  land  cases 411 

Fees  and  mileage,  advance,  of  nonresident  witnesses  in  land- 
hearing  cases  before  registers  and  receivers 153 

Fees  and  per  diems  of  United  States  commissioners  for  taking 

depositions  and  for  attendance  in  land-hearing  cases 472 

Withdrawal  of  deposits  by  applicants   for  public  land  entries 

covered  into  Treasury  as  ''Outstanding  liabilities" 514 

Geological  Survey:  • 

Set-off  of  value  of  mule  belonging  to,  killed  by  railroad,  in  claim 

for  transportation,  not  moneys  received 309 

Tests  by,  of— 

Cement  offered  by  contractor  under  contract  with  Isthmian 

Canal  Commission 265 

Fuel,  expenses  of  collecting  and  transporting,  how  charge- 
able       498 

Good-conduct  medals  and  bars,  extra  pay  of  enlisted  man  of  Ma- 
rine Corps  holding 456 

Goods: 

Household.    (See  Household  goods.) 

Unclaimed  at  port  of  entry,  storage  charges  on 404 

Government  Hospital  for  Insane: 

Funeral  expenses  of  deceased  pensioners,  inmates  of 780 

Salary  of  Reclamation  Service  employee  detailed  to 161 

Traveling  expenses  of  civil-service  eligible  to  Washington  prior 

to  appointment 880 

Government  Printing  Office: 

Extra  compensation  of  employees  for  work  in  excess  of  foiu: 

hours  on  Saturday  half  holidays 26 

Wrapping  annual  reports  of  Comptroller  of  the  Currency  at 459 

Graduation  of  midshipmen  from  Naval  Academy: 

Determination  of  date  of,  with  reference  to  pay . ; 262, 742 

Promotion  to  ensign  after  six  months  from  date  of,  pay  and  al- 
lowances in  case  of 734, 868 

Gratuities: 

Cash,  to  prisoner  discharged  from  United  States  penitentiary 

at  Fort  Leavenworth 264 

Compensation  to  employees  injured  in  course  of  employment. 

(See  Compensation.) 
One  month's  extra  pay  to  Senate  and  House  officers  and  em- 
ployees a,  and  lapses  in  case  of  death 124 
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Gratuitiee — CoBtinued.  !*■«». 
One  thousand  dollareto  acting  postal  clerk»  Railway  Mail  Serv- 
ice, killed  while  on  duty,  payment  of,  to  legal  repreaentativee.      674 
Six  months'  pay  to  widow  or  designated  beneficiaries  of  enlist- 
ed man  of  navy,  payment  of,  to  second  designated  bene- 
ficiary        595 

Guam  Island: 

Foreign-service  pay  of — 

Governor  (ofilcer  of  navy)  on  leave  of  absence 818 

Marine  Corps,  officers  and  enlisted  men  of,  temporarily  on 

sea  duty 818 

Jurisdiction  of  governor  to  impose  duties  beyond 818 

Guardians  of  Indian  minors,  payments  to,  of  allotments  from  tribal 

funds 244 

Guards,  prisoners':. 
Hire  of — 

As  part  of  expenses  of  transportation  of  prisoners  caught 
in  act  of  operating  illicit  distillery  and  arrested  without 

warrant 669, 891 

Paid  by  office  deputy  marshal  to  deputy  sheriff  for  appre- 
hension of  person  named  in  warrant  of  arrest,  reim- 
bursement of 551 

Meals  for,  while  transporting  prisoners 301 

Postmasters  as,  additional  compensation  of,  while  on  leave  of 

absence 570 

Gun  factories,  leave  with  pay  to  employees  of 379 

Gurmery  prize  money  in  navy  not  affected  by  sentence  of  court- 
martial  forfeiting  pay 439 

H. 
Hawaiian  Islands: 

District  judge  in,  date  of  commencement  of  salary  of 447 

Preservation  and  repair  of  fortifications  and  seacoast  defenses  in .      214 
Territory  of  United  States  within  meaning  of  act  May  1,  1876. .       447 

Head  tax  collected  by  officers  of  Immigration  Service,  deposit  of 176 

Heads  of  departments.    (See  Executive  departments.) 
Heat  allowance.    {See  Allowances.) 
Hire.    (See  Rents.) 
Holidays: 

lincoln's  Birthday,  court  criers  not  entitled  to  per  diems  for, 

in  Colorado  when  court  not  in  session 581 

Pay  for,  intervening  between  expiration  of  leave  of  absence 
without  pay  of  Navy  Department  employee,  and  next  work- 
ing day 389 

Saturday  half,  extra  compensation  of  Government  Printing  Office 

employees  for  work  in  excess  of  four  houn 26 

Horses: 

Killed  while  in  possession  of  Reclamation  Service  under  contract, 
liability  of  Government  for 68 
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Hones — Continued.  Page. 

Trangportation  of,  of  army  oflScere  from  place  of  purchase  to 

officers*  station  at  government  expense 293 

(See  alio  Mounts.) 

Horseshoers  in  army,  additional  and  retired  pay  of 227, 542 

Hospitals: 

Aliens  detained  in,  by  immigration  officials  for  treatment,  ex- 
penses in  connection  with 234 

Foreign-servire  pay  of  officer  of  Marine  Corps  under  treatment 

in,  while  awaiting  transportation  to  United  States 623 

GoA'emnient,  for  Insane.    (See  Government  Hospital  for  Insane.) 
Maintenance  of  insane  person  committed  to,  in  Turkey,  by  order 

of  consul-general 137 

Medical  attendance  in,  on  seaman  incapacitated  on  account  of 
illness,  after  discharge  before  consul,  payment  by  consul  of 

expenses  of 537 

Private,  care  and  treatment  in,  of  officers  of  Public  Health  and 

Marine-Hospital  Service  and  Revenue-Cutter  Service 344 

San  I^zaro,  care  and  treatment  of  insane  Filipino  soldiers  in. . .      163 
House  of  Representatives: 

Office   Building,  reimbursement  of  District  of  Columbia  for 

planting  and  care  of  trees  alongside  of 168 

Officers  and  employees,  one  month's  extra  pay  to,  a  gratuity. .       124 
Household  goods  of  army  officer,  freight  rates  for  transportation  of . . .     832 

I. 
ninesB.    (See  Sickness.) 
Inunigration  and  Naturalization,  Bureau  of: 
Aliens  detained — 

As  witnesses,  expenses,  mileage,  and  per  diems  of 726 

In  hospitals  for  treatment,  expenses  in  ccmnection  with 234 

Deposit  of  head  tax,  fines,  rent,  and  other  moneys  received  by 

officera 176 

Traveling  expenses  of  inspector  incident  to  taking  oath  of  office 

on  promotion . ." 157 

Witnesses'  expenses  of  employees 672 

Impedimenta.    (See  Baggage.) 
Imports: 

Abandoned  to  Government  and  sold,  payment  of  surplus  of,  to 

original  owners 828 

Storage  charges  for.    {See  Storage.) 
Indenmity: 

Chinese,  amount  reserved  from,  a  trust  fund 339 

Loss  of  registered  articles  in  international  mails 64 

Indian  affairs: 

Allotments  from  tribal  funds,  payment  of,  to  representatives 

of  minor  Indians 244 

Appropriations.     {See  Appropriations.) 

Care  and  protection  of  timber  lands,  empbyment  of  field  force  in 
District  of  Columbia  for 519 
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Indian  affairs — Continued.  '  Pai^p. 

Compensation  of  woodsman,  Menominee  Indian  Reservation, 

for  injuries  received  in  course  of  employment 858 

Distribution  of  per  capita  payments  to  heirs  of  deceased  Seminole 

Indians 184 

Expenses  of  supplying  and  equipping  agencies  and  schools,  how 

chargeable 20. 121 

Funds.    (See  Funds.) 

Investigation  of  schools  of  Five  Civilized  Tribes,  detail  of  officers 

and  employees  as  board  of  experts  for 422 

Lumber  taken  from  Menominee  Indian  Reservation  and  sold  to 

Engineer  Department,  payment  for 800 

Opening  and  sale  of  reservations,  additional  compensation  of  chief 

law  clerk  of  General  Land  Office  detailed  as  superintendent  of.      d84 
Premiums  or  other  cost  of  furnishing  bonds  of  officers,  payment 

of,  by  Government 139 

Tribal  funds,  Yankton,   payment   of   interest   on,  to  heirs  of 

payees  dying  between  interest-bearing  periods 311 

Indians: 

Five  Civilized  Tribes,  schools  of,  detail  of  board  of  experts  to 

investigate 422 

Menominee,  proceeds  of  sales  of  lumber  taken  from  reservation 

and  sold  to  Engineer  Department  belong  to •. 800 

Minor,  payment  to  representatives  of,  of  allotment  from  tribal 

funds 244 

Seminole,  deceased,  distribution  of  per  capita  payments  to  heixB 

of 184 

Timber  lands  of,  employment  of  field  force  in  District  of  Colum- 
bia for  care  and  protection  of 519 

Yankton,  payment  of  interest  on  tribal  funds  to  hein  of  payees 

dying  between  iifterest-bearing  periods 311 

Injuries  to: 

Government  employees  in  course  of  employment — 

Engineer  Department,  apportionment  of  compensation  for, 

to  dependent  parents 290 

Isthmian  Canal  affairs,  payment  for,  in  case  of  death  not  re- 
sulting from  such  injuries 477 

Menominee  Indian  Reservation,  woodsman   on,  compen- 
sation for 858 

Seamen  without  fault  of  vessel.  United  States  and  not  vessel 
chargeable  with  expense  of  transportation  to  United  States 

after  discharge : 216 

Insane: 

Filipino  soldiers,  care  and  treatment  of,  in  San  Lazaro  Hospital .      163 
Government  Hospital  for.    (See  Government  Hospital  for  Insane. ) 
Maintenance  of,  committed  to  hospital  in  Turkey  by  order  of 

consul-general 137 

Inspection: 

Cost  of,  where  inspector  not  constantly  employed 572 

Deduction  of  extra  cost  of,  caused  by  delay  of  contractors.  197, 572, 714 
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iDspecton:  Pageu 

Consular,  traveling  expenses  of,  returning  to  duty  at  expiration 

of  leave  of  absence 467 

Customs,  traveling  expenses  of,  within  district  included  in  max- 
imum compensation 646 

Fiu^iture,  assistant,  Supervising  Architect's  Office,  traveling  ex- 
penses of 116 

Immigrant,  traveling  expenses  of,  incident  to  taking  oath  of  of- 
fice on  promotion 157 

Post-office — 

Advance  of  funds  to,  disapproval  of  method  of  auditor  in 
making,  and  adjustment  of  appropriations  in  settlement.      604 

Expenses  of,  rearresting  escaped  prisoners 62 

Prison,  in  Alaska,  exchange  on  check  against  personal  account 

of,  not  part  of  traveling  expenses 276 

Instructions  to  clerks  of  court 4 

Interest  on: 

Deposits  of  enlisted  man  of  navy,  dates  included  in  computation 

of 30 

Moneys  borrowed  by  sureties  in  completion  of  contract  of  de- 
faulting contractor,  pa3rment  of,  as  an  expense  of  completion.      351 
Yankton  tribal  funds,  payment  of,  to  hein  of  payees   dying 

between  interest-bearing  periods 311 

Interior  Department: 

Laundry  plant,  installation  of 879 

Special   deputy   officer   of,    serving   writs  as  special  deputy 

marshal,  payment  of  expenses  of 484 

{See  also  respective  Affairs,  Bureaus,  Hospitals,  Offices,  Services, 
and  Surveys.) 
Interior,  Secretary  of  the: 

DiRcretion  of,  as  to  expenditure  of  Indian  moneys,  proceeds  of 

labor 20, 12 1 

Jurisdiction  of,  to  detail  chief  law  clerk  of  General  Land  Office 
as  superintendent  of  opening  and  sale  of  Indian  reservations . , .      584 

Power  of,  in  enforcement  of  laws  relative  to  public  lands 750 

Internal-revenue  laws,  violation  of: 

Expenses  of  office  deputy  marshal  for  serving  "John  Doe" 

warrants  of  arrest  issued  by  United  States  commiasionen  for.       891 
Transportation  expenses  of  prisoners  caught  in  act  of,  and  ar- 
rested without  warrant 669, 891 

Internal-Revenue  Service: 

Collectors  of.    (See  Collectors  of  internal  revenue.) 
Traveling  expenses  of  special  employee  transporting  prisoners 

prior  to  warrant  of  arrest  and  delivery  to  marshal 371 

Interpreters: 

Compensation  of,  for  service  in  hearing  before  justice  of  the 

peace 92 

Student,  at  embassy  to  Japan  not  entitled  to  cost  of  tuition  upon 
promotion  to  interpreter  to  consulate-general 273 
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Page. 
Interstate  CoiEunerce  ComnuflsioB,  payment  of  coetB  of  suit  in  ad- 
vance by,  upon  order  of  court 166 

Isthmian  Gajml  affairs: 

Compensation  for  injuries  received  in  course  of  employment  not 
reeulUng  in  deslh,  payment  of,  to  beneficiaries  of  deceased 

employee 477 

Contracts- 
Belting,  measure  of    damages  arising  from  open-Boarket 

purchase  on  account  of  contractor's  default 533 

Boilers,  deduction  of  liquidated  damages  under 230 

Cement  offered  by  contractor,   testing  of,  by  Geological 

Survey 265 

Locomotive  black,  set-off  of  value  of,  by  auditor  from 

amounts  due  contractors  under  other  contracts 248 

Deposit  of  moneys  realized  from — 

Payment  of  notes  given  by  Panama  Railroad 36 

Rent  or  sale  of  matezials  and  supplies 1 

Leave-of-absence  pay  and  commutation  of  quarters  of  employee 

resigning  while  on  leave  and  subsequently  reapp<Hnted 654 

Payment  by  check  of  amount  due  deceased  alien  employee. . .      805 
Testing  by  Geological  Survey  of  cement  offered  by  contractor. .      265 

J. 

Japan,  student  interpreter  at  embassy  to,  not  entitled  to  cost  of  tuition 

upon  promotion  to  interpreter  to  consulate-general 273 

"John  Doe  "  warrants  not  valid  writs 891 

Judges: 

Approval  by,  of  payment  of  per  diem  expenses  of  United  States 

attorneys  in  excess  of  maximum  fixed  by  law,  effect  of 301 

District  court,  ELawaiiui   Islands,  date  of  commencement  of 

salary  of 447 

Traveling  expenses  of,  in  Alaska  upon  transfer  from  one  division 

to  another 313 

United  States  court  for  China,  authority  of,  to  appoint  special 

counsel 790 

Judgments: 

Award  ing  costs  of  adverse  party  against  Government,  payment  oL      693 
Court  of  Gaims,  payment  of,  in  case  of  claims  arising  from  anti- 
foreign  riots  in  China,  from  Chinese  indemnity 339 

Rendered  subsequent  to  death  of  claimant,  payment  of,  to  his 

legal  representatives 690 

Justice,  Department  of: 

Attorney-General.    {See  Attorney-General.) 
Inspectors,  prison,  in  Alaska,  exchange  on  check  against  per- 
sonal account  of,  not  part  of  traveling  expenses 276 

Marshals.    (See  Marshals.) 
Justices  of  the  peace: 

Compensation  of  interpreters  for  service  in  hearings  before 92 

Per  diems,  mileage,  and  expenses  of  witnesses  before 92 
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Keepers:  Page. 

Life-saving  stations,  reimbursement  of,  for  mibstHutes  While 

absent  as  goyemment  witnesses 630 

Ligfat^houflee^duty  of,  as  to  careof  apparattisof  life-eaviagstations .  2 

Kentucky,  eastern  district  of,  mileage  of  one  (Aetk  holding  separate 
appointments  for  each  court  in. 252 

L. 

Labor  and  material  men,  withholding  Settlement  with  defaulting 

contractor  until  satisfaction  of  claimsof 426 

Labor,  Bureau  of,  employment  of  charmen  under  appropriation  for 

charwomen 3 

laborers  and  mechanics,  compensation  to,  for  injuries  received  in 
course  of  employment: 

Engineer  Department,  apportionment  of 290 

Isthmian  Canal  Commission 477 

Menominee  Indian  Reservation,  woodsman  on 858 

Lading,  bills  of.    {See  Bills  of  lading.) 
I^nd-grant: 

Deductions.    {See  Deductions.) 
Railroads.    {See  Railroads.) 
Land  offices: 

General.    {See  General  Land  Office.) 
Registers.    {See  Registers  of  land  offices.) 
Lands: 

Private.    {See  Private  lands.) 

Public.    {See  Public  lands.) 

Sites  for  public  buildings.    {See  Public  buildings.) 

Laundry  plant,  installation  of,  in  Interior  Department 879 

Leaves  of  absence: 

Additional  compensation  of  postmasters  as  guards  transporting 

prisoners  while  on 570 

Census  Office,  special  agents  of,  receiving  per  diem  compensa- 
tion        155 

District  of  Columbia,  per  diem  employees  of 849 

Extension  of,  of  per  diem  employees  of  navy-yards  and  naval 

stations  on  account  of  sickness  in  family,  etc 347 

Foreign-service  pay  of  governor  of  Guam  in  case  of 818 

Heat  and  light  allowance  to  army  officers  while  on 241 

Midshipman  commissioned  while  on  sick  leave,  entitled  to  full 

pay 317 

Mileage — 

Army,  officers  of — 

Change  of  station  while  on 364 

Returning  to  station  from 445 

Marine  Corps,  officer  of,  ordered  to  temporary  duty  on  re- 
turning from 179 
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Leaves  of  absence — Continued. 
Mileage — Continued. 

Navy,  officers  of —  PajP^L 
Detached  and  ordered  to  home  on,  and  while  proceed- 
ing to  new  station 855 

Travel  to  and  from  home  while  on 611 

P&y.    {See  Pay.) 

Pro  rata,  to  employees  of  navy-yards,  naval  stations,  etc. . .  379, 401, 788 
Sick,  midshipman  commissioned  while  on,  entitled  to  full  pay.  317 
Statue  of  employees  of  navy-yards,  gun  factories,  naval  stations, 

and  arsenals  with  reference  to 142, 285, 347, 379, 401, 7SS 

Traveling  expenses  of  inspectoro  of  consulates  returning  to  duty 

at  expiration  of 467 

Without  pay — 

Comptroller  of  the  Currency,  chief  of  division  in  office  of, 

per  diems  as  special  national-bank  examiner  while  on. . .      784 
Engineer  Department  clerk  granted,  to  accept  appointment 

as  congressional  clerk,  computation  of  salary  of 653 

Navy  Department  employee,  'pay  of,  for  Sunday  and  holi- 
day intervening  between  expiration  of,  and  next  working 

day 389 

Navy-yard  employee,  credit  for,  in  case  of  subsequent  pro- 
motion to  per  annimi  employee 285 

Lecturer  at  army  service  schools,  payment  for  services  of 845 

Liens,  salvage  of  government  property  in  nature  of,  and  payment 

authorized 778 

Life-Saving  Service: 

Contract  for  castings  and  forgings  for  launchway,  payment  for 
extra  materials  furnished  on  accoimt  of  error  in  specifications.       628 

Disability  pay  of  surfmen 212 

Establishment  of  stations  at  light-houses 2 

Hire  of  substitute  for  keeper  while  absent  as  government  wit- 
ness, reimbursement  for 630 

Light  allowance.    {See  Allowances.) 

Light-House  Board,  contract  for  buoys,  deduction  of  liquidated  dam- 
ages under 618 

Light-houses,  establishment  of  life-saving  stations  at 2 

Lincoln's  Birthday  holiday,  court  criers  not  entitled  to  per  diems  for, 

in  Colorado  when  court  not  in  session 581 

Liquidated  damages.    {See  Damages.) 
Lodging.    {See  Subsistence.) 
Longevity  allowance.    {See  Allowances.) 
Longevity  pay.    {See  Pay.) 
Longevity  rations.    {See  Rations.) 
ses: 

Breach  of  contxact,  deposit  of  amount  of,  collected  from  sureties. .      384 
Pilotage,  by  pilot  in  landing  shipwrecked  seamen  at  consulate, 
whether  compensation  for  landing  inclusive  of 523 
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T..o8Bes— Continued.  Page. 

Private  property — 

Army,  enlisted  man  of,  in  transit  on  transport,  reimburse- 
ment for 768 

Liability  of  Government  for,  under  contract 38, 68 

Public  property  in  course  of  transportation,   deduction   from 

moneys  due  carrier  on  account  of 309, 389, 434 

Lumber,  taken  from  Menominee  Indian  Reservation  and  sold  to 
Engineer  Department,  payment  for 800 

M. 

Mail  clerks,  additional  compensation  of  enlisted  man  of  navy  as,  in 

case  of  retroactive  designation  by  Postmaster-General 442 

Mails: 

Checks,  mailing  of,  not  discharge  of  debt,  unless  received  by 

creditor 151 

International,  indemnity  for  loss  of  registered  articles  in 64 

Storage  charges  against  illegal  imports  sent  through 806 

Maintenance: 

Insane  Filipino  soldiers  in  San  Lazaro  Hospital,  payment  for. . .       163 
Insane  persons  committed  to  hospital  in  Turkey  by  order  of 

consul-general 137 

Mount  of  officer  of  ^larine  Corps,  kept  at  home  near  station 128 

Seamen,  shipwrecked  and  picked  up  at  sea,  payment  for 103 

Maneuvers  of  organized  militia,  payment  of  rent  and  damage  to  pri- 
vate property  incident  to 589 

Marine  Corps: 

Commutation  of  quarters  to  officers,  rental  of  quarters  in  excess 

of,  not  to  be  checked  against  pay 300 

Details  of  enlisted  man,  extra-duty  pay  in  case  of 870 

Enlisted  men — 

Continuous-ser>ice  pay 224 

Determination  of  enlistment  periods 224 

Extra  pay  of,  holding  good-conduct  medals 456 

Extra-d uty  pay 870 

Foreign-serN'ice  pay,  temporarily  on  sea  duty 818 

Enlistments,  determination  of  periods  of 224 

Forage,  shelter,  and  care  of  mounts  of  officers,  kept  at  home  near 

station 128 

Good-conduct  medals,  extra  pay  of  enlisted  men  holding 456 

Leaves  of  absence,  mileage  of  officer  ordered  to  temporary  duty 

on  returning  from 179 

Mileage  of  officer  ordered  to  temporary  duty  on  returning  from 

leave  of  absence 179 

Officers  of — 

Checkages  against  pay  of 300 

Commutation  of  quartere 300 

Forage,  shelter,  and  care  of  mounts  of,  kept  at  home  near 
station 128 
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Marine  Corps — Continued.  Page. 

Officers  of — Continued. 

Foreign-service  pay 623, 818 

Mileage  of,  ordered  to  temporary  duty  on  returning  from 

leave  of  absence 179 

Rental  of  quarteiB  for,  in  excess  of  commutation  allowance, 

not  to  be  checked  against  pay 300 

Pfey— 

Additional..   {See  Additional  compensation.) 

Checkages  against 300 

(See  also  PSty.) 
QuftrterS)  rental  of,  in  excess  of  commutation  allowance,  not  to 

be  checked  against  officer's  pay 300 

Marine-Hospital  Service.    {See  Public  Health  and  Marine-Hospital 

Service.) 
Marshals: 

Charges  by,  against  private  litigants,  jurisdiction  of  Comptroller 

as  to 484,844 

Expenses — 

Field  deputy — 

Making  arrests,  averaging  of,  per  diem 487 

Service  of  summons  in  locality  of  district  other  than 

intended ,  where  office  deputy  located 298 

Transporting  prisoners  to  notary  public 208 

Office  deputy- 
Serving  "  John  Doe"  warrants  of  arrest  issued  by  United 
States  commissioner  on  operators  of  illicit  distilleries.      891 

Serving  notice  in  condemnation  proceedings 729 

Sheriff,  deputy,   for  apprehending  person  named  in 

warrant  of  arrest,  reimbursement  of 551 

Transportation  of  prisoner  to  United  States  commis- 
sioner not  nearest  to  place  of  arrest 841 

Transportation  of  prisoners  caught  in  act  of  operating 

illicit  distilleries  and  arrested  without  warrant 669,891 

Travel  to  get  possession  of  warrant  of  arrest 841 

Special  deputy- 
Serving  petition  and  subpoena  in  bankruptcy  in  adjoin- 
ing district 484 

Special  deputy  officer  of  Interior  Department  serving 

writs  as 484 

Transportation  and  subsistence  of  Chinese  being  deported. .      861 
Fees  of  field  deputy^ 

Arrest  of  officers  of  corporations  for  violation  of  pure-food  law.      406 

Serving  warrant  of  removal  of  prisoners 386 

Serving  writ  of  seizure  in  bankruptcy 616 

Transporting  prisoners  to  notary  public 208 

Mileage  of  field  deputy- 
Arrest  and  transportation  of  officers  of  corporations  for  vio- 
lation of  pure-fo<Kl  law 406 
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Marshals — Continued . 

Mileage  of  field  deputy — Continued.  Page. 

Serving  summons  in  locality  of  district  other  than  intended, 

where  office  deputy  located 298 

Traveling  without  process  to  get  possession  of  prisoners  to 
be  taken  before  United  States  commissioner  for  hearing. .      295 
Per  diems,  average,  of  field  deputy,  covering  expenses  of  making 

arrests 487 

Material  men  (subcontractors),  withholding  settlement  with  default- 
ing contractoc  until  satisfaction  of  claims  of 426 

Meals.    {See  Subsistence.) 

Mechanics  and  laborers.    {See  Laborers  and  mechanics.) 

Medals,  good-conduct,  extra  pay  of  enlisted  men  of  Marine  Corps 

holding 456 

Medical  attendance: 

Aliens  in  hospitals,  detained  by  immigration  ofiicials 2^ 

Army,  officers  of,  by  civilian  surgeons 736 

Consuls  by  physicians 99 

Insane  Filipino  soldiers  in  San  Lazaro  Hospital 163 

Marine  Corps,  officer  of,  in  hospital  while  awaiting  transportation 

to  United  States,  foreign-service  pay  in  case  of 623 

Public  Health  and    Marine-Hospital   Service  and   Revenue- 
Cutter  Service,  commissioned  officers  of,  in  private  hospital . .      344 
Seamen  incapacitated  on  accoui^t  of  illness,  after  discharge 

before  consul,  payment  by  consul  of  expenses  of 537 

Medical  Department  at  Large,  civilian  employees  of,  entitled  to 

packing  and  crating  of  baggage 173 

Menominee  Indian  Reservation: 

Compensation  of  woodsman  on,  for  injuries  received  in  course 

of  employment 858 

Payment  for  lumber  taken  from,  and  sold  to  Engineer  Depart- 
ment       800 

Merchandise.  {See  Goods.) 
Midshipmen.  {See  Navy.) 
Mileage: 

Army,  officers  of — 

Change  of  station  while  on  leave  of  absence 364 

Returning  to  station  from  leave  of  absence 445 

Clerks  of  court)  eastern  district  of  Kentucky,  one  clerk  holding 
separate  appointments  for  each  court,  for  travel  in  attending 

courts 252 

Consuls  tKftveling  to  new  post  of  duty 782 

Marine  Corps,  officer  of,  ordered  to  temporary  duty  on  returning 

from  leave  of  absence 179 

Marshals,  field  d^uty — 

Arrest  and  transportation  of  officers  of  corporations  for  viola- 
tion of  pure-food  law* 40ft 

Serving  summons  in  locality  of  district  other  than  intended, 

where  office  deputy  located 298 

Traveling  without  process  to  get  possession  of  prisoners  to 
be  taken  before  United  States  commissioner  for  hearing . .      295 
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Mileage — Continued . 
Navy — 

Oflficera  of —  Pi^. 

Detached  and  ordered  to  home  on  leave  of  aheeitce, 

and  while  proceeding  to  new  station 855 

'  Taking  physical  test  rides 323 

Traveling  to  and  from  home  on  leave  of  abeence 611 

Paymaster's  clerk,  for  travel  to  home  after  expiration  of  term 

of  service 546 

Surgeons,  acting  assistant,  subsequent  to  date  of  dischazge.        50 
Witnesses — 

Advance,  of  nonresidents  in  land-hearing  cases 153 

Aliens  detained  as,  to  and  from  court 726 

Attending  before  justice  of  the  peace 92 

(See  aUo  Allowances,  travel.) 
Military  Academy: 

Contract  for  buildings  (officers'  quarters),  deduction  of  damages 

for  delay  in  completion  of 490 

Service  as  cadet  at,  counted  in  computing  longevity  pay  of 

officers 336 

Military  reservations  in  Philippine  Islands,  payment  of  rents  and 

damages  for  occupation  of  private  lands  as 74 

Militia: 

Detail  to,  District  of  Columbia,  of  enlisted  man  of  army,  heat 

and  light  in  case  of 287 

Encampments  and  maneuvers  of,  rent  and  damages  to  private 

lands  incident  to 589 

Pay  of  disbursing  officer  of,  engaged  in  rifle  practice 52 

Transportation  of,  as  troops  over  land-grant  railroads 70 

Minors,  Indian.    (See  Indians.) 
Miscellaneous  receipts: 

Collections  from  sureties  of  defaulting  contractcNB,  not  to  be  de- 
posited as 384 

Head  tax,  fines,  rent,  and  other  moneys  received  by  officers  of 

Immigration  Service  deposited  as %      176 

Moneys  from — 

Payment  of  notes  given  by  Panama  Railroad  to  be  deposited 

as 36 

Rent  or  sale  of  nuiterials  and  supplies  deposited  as 1 

Proceeds  of  sale  of  old  typewriter  deposited  by  cleA  of  court  as.      561 
Set-off  of  value  of  government  property  destroyed  by  railroad  in 

claim  for  transportation  not 309 

Wharfage  fees  at  Sitka,  Alaska,  to  be  deposited  as 349 

Mississippi,  laws  of,  affecting  condemnation  of  sites  for  public  buOd- 

iiigs 693 

Mistakes: 

Adjustment  of  appropriations  when  charges  incorrectly  made. .     265, 

604.750 
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Mistakes — Continued.  Page. 

CoUection,  erroneous,  of  money  for  violation  of  postal  laws  and 

regulations  and  deposit  by  postmaster,  withdrawal  of 106 

Deposit,  erroneous,  of  amount  recovered  in  smuggling  cases,  re- 
fundment of 650 

Estimate  in  contract  specifications,  erroneous,  effect  of,  on  agree- 
ment to  complete  ''entire  job"  for  lump  sum 408 

Manufacture  ol  materials  in  excess  of  requirements  because  of 

error  in  specifications,  payment  for 628 

Overpayments.    {See  Payments.) 
Moneys: 

Advance  of.    {See  Advances.) 

Cash  gratuity  to  prisoner  dischaiged  from  Fort  Leavenworth  Peni- 
tentiary        264 

Deposit  ol.    {See  Deposits.) 

Miscellaneous  receipts.    {See  Miscellaneous  receipts.) 

Pension,  inmates  of  Government  Hospital  for  Insane,  payment 

of  funeral  expenses  from 780 

Prize,  naval  gunnery,  not  affected  by  sentence  of  courtrmartial 

forfeiting  pay 439 

Public.    {See  Public  moneys.) 

Receivers  of  public.    (See  Receivers  of  public  moneys.) 
Transportation  of,  payment  of  rates  for,  to  cover  liability  of  car- 
rier       603 

Unofficial,  of  receivers  of  public  moneys,  deposit  of 876 

{See  dUo  Funds.) 
Motorcycle,  repairs  to,  in  District  of  Columbia,  as  an  item  of  traveling 

expenses 603 

Mounted  pay.    {See  Pay.) 
Mounts: 

Forage,  shelter,  and  care  of,  of  officer  of  Marine  Corps,  kept  at 

home  near  station 128 

Pay  and  allowances  of  officers  of  army  detailed  to  educational 

institutions  for  furnishing  their  own 638, 761 

{See  oho  Horses.) 
Mule  killed  by  railroad,  setoff  of  value  of,  in  claim  for  transpor- 
tation, not  moneys  received 309 

Municipalities,  payment  of  water-meter  rates  of,  by  Government. . .      151 

N. 

National  Home  for  Disabled  Volunteer  Soldiers: 

Contract  for  sewerage  and  drainage  system  at  Eastern  Branch, 
withholding  settlement  with  defaulting  contractor  under,  un- 
til satis&K^tion  of  claims  of  labor  and  material  men 426 

Reimbursement  of  Board  of  Managers  for  sleeping-car  &ure  as 

part  of  traveling  expenses 239 

Naturalization,  Bureau  of  Immigration  and.    {See  Inmiigration  and 
Naturalization,  Bureau  of.) 
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Naval  Academy: 

Deterznination  of  date  ol  graduation  of  midBhipmen  fram,  with 

reference  to  pay 262, 742 

Pay  and  allowances  of   midshipmen  promoted  to  ensign  alter 

six  months  from  date  of  graduation  from 734, 868 

Naval  Auxiliary  Service,  subsiBtence  of  foreign  customs  officer  on 

duty  aboard  vessel  o| 821 

Naval  stSttions,  le^ve  of  absence  with  pay  to  employees  of.  347, 379, 401, 788 
Navy: 

Absence.    {See  Absence.) 

Advancement  of  paymasters  from  one  rank  to  another,  pay  and 

allowances  in  caseof 662 

Aids  to  rear-admirals,  second  nine,  number  and  pay  of 764 

Allowances — 

Midshipmen  promoted  to  ensign  after  six  months  from  date 

of  graduation 734 

Fay  and.    (See  Navy,  pay  and  allowances.) 
{See  also  Allowances.) 
Appropriations.    {See  Appropriations.) 

Chaplains,  with  rank  of  commander,  pay  of 149 

Commutation  of  heat  and  light  to  officers  occupying  priyate 

quarters 541 

Commutation  of  quarters.    {See  Commutation  of  quarteas.) 

Continuous-service  certificates,  issue  ol,  to  enlisted  men 354 

Courts-martial.    {See  Court»-nuurtial.) 
Deposits  by  enlisted  men — 

Dates  included  in  computation  of  interest  on 30 

Set-off  against,  of  debts  due  Government 566 

Desertions.    {See  Desertions.) 
Discharges.    {See  Discharges.) 
Enlisted  men- 
Absence  without  leave 480, 566 

Additional  compensation  of,  as  mail  clerks 442 

Continuous-service  pay 354,  359 

Debts  of,  due  government,  set-off  of,  against  deposits 566 

Forfeiture  of  pay  by  sentence  of  court-martial 439 

Interest  on  deposits  of,  computation  of 30 

Prize  money,  gunnery,  not  affected  by  sentence  of  court- 
martial  forfeiting  pay 439 

Receipts  of  court-martial  prisoners  for  civilian  outfits  of 

clothing  furnished  on  dischaige 711 

Recruit  absent  without  leave,  arrested  for  desertion,  and 

acquitted  by  court-martial,  pay  of 480 

Reenlistment  of,  application  for,  and  entry  upon  duty 
within  four  months  after  discharge,  but  completed  subse- 
quent thereto 359 

Reenlistment  pay 354, 815 

Six  months'  gratuity,  payment  of,  to  second  designated  bene- 
ficiary        595 
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Navy — Oontiniied. 

Enliflted  men — Contiiiiied.  Pi^. 

TimnsporUlioD  expenses  of.  to  liome,  disdisiged  on  medkml 

survey 555 

EnEsdnents.    {Ste  Enlistmeiits. ) 

FoileiftiinB.    (iSf^Forfeitiires.) 

Gunnery  prize  money  not  affected  by  sentence  of  court-martial 

forfeiting  pay 439 

Leaves  of  abasnce.    {See  Leaves  of  absence. ) 

Mail  decks,  additional  compensation  of  enlisted  man  as,  in  case 

of  retroactive  deognation  by  PostmasteMSeneial 442 

Midshipmen — 

Determination  of  date  ol  grsduation  of,  with  releience  to 

pay. 262,742 

Leave-of-abeence  pay  to,  commisBloned  while  absent  sick. .      317 
Pay  and  allowances  of,  promoted  to  ensign  after  six  months 

from  date  of  graduation 734,868 

Mileage.    (S«f  Mileage.) 
Nurses,  female — 

Chief,  pay  of,  traveling  from  one  station  to  another  and  while 

on  leave  of  absence 698 

Commutation  of  quarters 415 

Officers  of — 

Aids  to  rea^admirals,  second  nine,  number  and  pay  of 764 

Change  of  station — 

Mileage  upon 855 

Sea-duty  pay  while  engaged  in ,  by  army  transport 19 

Commutation  of-  heat  and  light 541 

Commutation  of  quarters 702 

Foreign-service  pay 702,818 

Furmshing  water  to,  at  public  expense  for  personal  use  while 

occupying  public  quarters -. 565 

Leave-of-absence  pay 317 

Midshipmen.    {See  Navy,  midshipmen.) 

Mileage 323,611,855 

Paymasters.    {See  Navy,  paymasters.) 

Paymasters'  clerks.    {See  Navy,  paymasters'  clerks.) 

Promoted  after  suspension  for  fulure  in  examination,  pay 

of,  during  period  of  suspension 557 

Sea-duty  pay 19, 464 

Surgeons.     {See  Navy,  surgeons.) 

Telegrams  to,  on  private  matters,  payment  of 745 

Warrant,  chief,  pay  of,  under  act  March  3,  1909,  in  case  of 

promotion 135 

Pay- 
Additional.    {See  Additional  compensation.) 

Aids  to  rear-admirals,  second  nine 764 

Chaplains,  with  rank  of  commander 149 

52888**— VOL  16—10 60 
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Navy — Continued. 

Pay — Continued.  r»u*. 
Forfeiture  of,  of  enlisted  man  by  sentence  of  court-martial .      439 
Lieutenant,  junior  grade,  promoted  after  suspension  for  fail- 
ure in  examination,  during  period  of  suspension 557 

Mail  clerks,  in  case  of  retroactive  designation  by  Postmaster- 
General 442 

Midshipmen.    {See  Navy,  midshipmen). 

Nurses,  chief  female,  traveling  from  one  station  to  another 

and  while  on  leave  of  absence 698 

Paymasters'  clerks,  after  detachment  from  duty 55, 181 

Recruit  absent  without  leave,  arrested  for  desertion  and  ac- 
quitted by  court-martial 480 

Suigeons,  acting  assistant,  subsequent  to  date  of  discharge. .        50 
Warrant  officers,  chief,  under  act  March  3,  1909,  in  case  of 

promotion 135 

(See  also  Pay.) 
Pay  and  allowances  of  paymasters,  advanced  from  one  rank  to 

another 268, 662 

Paymasters —  • 

Assistant,  constructive-service  pay  of,  appointed  while  serv- 
ing as  paymaster's  clerk 158 

Pay  and  allowances  of,  advanced  from  one  rank  to  an- 
other  268,662 

Rental  of  typewriters  by,  for  use  in  settling  accounts 798 

Paymasters'  clerks — 

Pay  of,  after  detachment  from  duty 55. 181 

Traveling  expenses  to  home  after  expiration  of  term  of  service.      546 
Physical-test  rides  prescribed  for  officers,  mileage  or  traveling  ex- 
penses for 323 

Prisoners,  court-martial.    (See  Courts-martial.) 

Prize  money,  gunnery,  not  affected  by  sentence  of  court-martial 

forfeiting  pay 439 

Promotions.    {See  Promotions.) 
Quarters — 

Commutation  of.    (See  Commutation  of  quarters.) 

Public,  water  at  public  expense  to  officer  for  penonal  uae 

while  occupying 565 

Recruit  absent  without  leave,  arrested  for  desertion,  and  acquitted 

by  court-martial,  pay  of 480 

Set-off  of  debts  due  Government  against  deposits  of  enlisted  man 

discharged  by  court-martial  for  desertion 506 

Suigeons,  acting  assistant,  pay  and  mileage  of,  subsequent  to 

date  of  dischaige 50 

Telegrams  to  officers  on  private  matters,  payment  of 745 

Transportation  expenses,  to  home,  of  enlisted  man  diachaiged  on 

medical  survey,  payment  of 555 

Traveling  expenses,  officers  taking  physical-test  rides  not  enti- 
tled to 323 
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Navy  Department: 

Contracts —  '  Page. 

Dredging,  Charleston  Navy- Yard,  deduction  of  liquidated 

damagefl  under 504 

Pier  at  Charleston  Navy- Yard,  pa3nnent  of  damages  to  con- 
tractor for,  because  of  interference  of  another  contractor. .      504 
Transportation  of  coal,  adjustment  of  general  average  in  case 

of  damage  to  vessel  through  perils  of  the  sea 834 

Leave-of-absence  status  of  employees  in  navy-yards,  naval  sta- 
tions, etc 142, 285, 347,401,  788 

Pay  of  employees  for  Sunday  and  holiday  intervening  between 
expiration  of  leave  of  absence  without  pay  and  next  working 

day 389 

Solicitor,  salary  of '. 43 

Technical  periodicals,  purchase  of 25 

Navy,  Secretary  of  the: 

Authority  of,  to  make  regulations  respecting — 

Additional  right  of  paymasters'  clerks  to  pay 55, 181 

Computation  of  interest  on  deposits  of  enlisted  men 30 

Discretion  of,  in  granting  leaves  of  absence  to  per  diem  employees 

of  navy-yards,  etc 142 

Rental  of  typewriter  by  paymaster  for  use   in  settlement  of 

accounts,  payment  for,  in  absence  of  prior  authority  of 798 

Navy-yards: 

Charieston,  contracts  at,  for—    . 

Dredging,  deduction  of  liquidated  damages  under 504 

Pier,  payment  of  damages  to  contractor  for,  because  of  inter- 
ference of  another  contractor 504 

Leave  of  absence  with  pay  to  employees  of 142, 285, 347, 401, 788 

Reimbursement  of  sailmaker  for  expenses  of  transportation  in 

excess  of  land-grant  rate 767 

Negligence: 

Common  carrien,  stipulations  for  exemption  from  liability  on 

account  of,  contrary  to  public  policy 434 

Rule  as  to,  in  case  of  horses  hired  by  Reclamation  Service  under 

contract 68 

Newspapers,  purchase  of,  not  inclusive  of  technical  periodicals 25 

Niagara  Falls  Committee  of  Landscape  Architects,  payment  for  serv- 
ices and  traveling  expenses  of  civilian  members  of 278 

Notary  public: 

Fees  for  taking  depositions  in  Alaska 632 

Not  a  judicial  oflScer 208 

Notices  in  condemnation  proceedings,  expenses  of  office  deputy 

marshal  for  serving 729 

Nurses,  female: 

Army,  longevity  pay  of 679 

Navy- 
Chief,  pay  of,  traveling  from  one  station  to  another  and 

whUe  on  leave  of  absence 698 

Commutation  of  quarters 415 
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O. 
Oaths:  *  Pb^b. 

Salary  of  district  judge,  Havaiian  Ifllands,  commences  from  date 

of,  taken  in  islands 447 

Swearing  traveling  expense  account  of  Department  of  A^cul- 

ture  employee,  fees  of  United  States  commissioner  for 329 

Traveling  expenses  of  immigrant  inspector  incident  to  taking, 

on  promotion 157 

Officers  and  employees: 

Additional  accommodations  furnished  to,  above  those  authorised 

by  transportation  request,  payment  for 33 

Civil-service  eligible,  traveling  expenses  of,  to  Washington  prior 

to  appointment 880 

Civilian — 

Deceased,  transfer  of  remains  of,  from  abandoned  army  post.      393 

Medical  attendance  and  services  upon 99 

Medical  Department  at  Laige,  packing  and  crating  bag- 
gage of 173 

Members  of  Niagara  Falls  Committee  of  LaAdscape  Archi- 
tects, payment  for  services  and  traveling  expenses  of  —      278 
Compensation  for  injuries  received  in  course  of  employment. . .     290, 

477,858 

Computation  of  salaries  of,  for  fractional  parts  of  month 413, 653 

Dec^ksed.    {See  Deceased  officers  and  employees.) 

Detail  of,  from  departmental  to  field  service 422, 584 

Disbursing.    {See  Disbttising  i^cers.) 

Double  compwaation  to 48,570,584,832 

Education  of,  at  government  expense,  to  periocm  duties  for  which 

appointed  or  employed 429 

Exchange  on  checks  diawn  by,  against  funds  advanced  for  ex- 
penses and  deposited  to  personal  credit 276 

Field  force  in  District  of  Columbia,  employment  of,  for  care  and 

proiection  of  Indian  timber  lands 519 

Foreign  customs  officers  on  duty  aboard  United  States  vessels  are 

not 821 

Government  witnesses,  payment  of  expenses  of,  as.  92, 411, 630, 672, 838 

Holding  two  positions  at  one  time 570, 784, 823 

Per  diem- 
Compensation  of  court  criers  for  Lincoln's  Birthday  holiday 

in  Colorado  when  court  not  in  session 581 

Leave  of  absence  status  of,  in  navy-yards,  naval  stations, 

etc 142,  285,347,379,401,788 

Payment  of,  on  pay  rolls  in  Ordnance  Department,  method 

of,  changed 642 

Special  agents.  Census  Office,  not 155 

Piecework — 

Method  of  payment  on  pay  rol^  in  Ordnance  Departiaent, 

dianged 642 

Salaried  employees  of  Census  Office  engaged  on,  payment  of .      413 
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OfficexB  and  employees — Continued.  Page. 

Senate  and  House,  one  month's  extra  pay  to,  a  gmtaity  and 

lapses  in  case  of  death 124 

Services  rendered  by,  of  one  department  for  another,  payment 

for 168,265,484,498 

Verification  of  expense  accounts,  payment  of  expensee  ci 329, 766 

(See  also  various  classes  of  officers  and  emphyees^  rerpecHve  De- 
partments and  ^ftairs,  Bureaus,  Offices,  Services,  etc.,  &ure- 
under;  and  Army,  Navy,  Mairne  Corps,  and  Courts.) 
Oklahoma,  hvws  of,  affecting  distribution  of  per  capita  payments  to 

heirs  of  deceased  Seminole  Indians 184 

Open-market  purchases.    (See  Purchases.) 
Orders: 
Court- 
Admitting  attorneys  to  practice,  folio  fees  of  clerk  for  enter- 
ing        372 

Memoranda  of  proceedings  on  file  wrappers  of  pending  causes 

entered  under,  not  part  of  permanent  record 320 

Executive — 

1904,  June  28,  extra  pay  of  enlisted  men  of  Navy  and  Marine 

Corps  holding  good-conduct  medafas 456 

1906,  June  23,  and  1909,  June  25,  respecting  Batorday  half 
holidays  as  affecting  Qovemraent  Printing  Office  em- 
ployees         26 

Ordnance  and  Fortification,  Board  of,  contract  for  purchase  of  flying 

machine  for  experimental  purposes 608 

Ordnance  Department: 

Arsenals.    (See  Arsenals.) 

Contract  with  railroad  company  for  reimbursement  of  loss  or  dam- 
age to  cars 38 

Payment  of  per  diem  and  piecework  employees  of,  on  pay  rolls, 

method  of,  changed 642 

Overpayments.    (See  Payments.) 

P. 

Packing  and  crating  baggage  of  civilian  employees  of  Medical  De- 
partment at  Large 173 

Panama  Canal.    (See  Isthmian  Canal  affairs.) 

Panama  Railroad,  deposit  of  moneys  realized  from  payment  of  notes 

given  by 36 

Parents,  dependent,  of  Engineer  Department  employee  dying  from 
injuries  received  in  coiurse  of  employment,  apportionment  of  com- 
pensation to 290 

Pay: 

Additional.    (See  Additional  compensation.) 
Allowances  and.    (See  Army  and  Navy.) 
Army.    (See  Army.) 

Checkages  against,  of  officer  of  Marine  Corps 300 

Constructive-service,  of  assistant  paymaster  of  navy,  appointed 
while  serving  as  paymaster's  clerk 158 
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Pay— Continued. 

Continuous-eervice — 

Anny—  Pace. 

Enlisted  men  of 794 

Eniiflted  men  of  (retired). 87 

Marine  Corps,  enlisted  men  of 224 

Navy,  enlisted  men  of 354,359 

Disability — 

Engineer  Department  employee  dying  from  injuries  received 
in  course  of  employment,  apportionment  of,  to  dependent 

parents 290 

Istiimian  Canal  employee,  for  injuries  received  in  coune  of 
employment  not  resulting  in  death,  payment  of,  to  bene- 
ficiaries       477 

life-Saving  Service,  surfman  in 212 

Menominee  Indian  Reservation,  woodsman  on,  for  injuries 

received  in  course  of  employment 858 

Extra— 

.  Army,  enlisted  men  of,  as  horseshoers 227, 542 

Government  Printing  Office  employees,  for  work  in  excess  of 

four  hours  on  Saturday  half  holidays 26 

Marine  Corps,  enlisted  men  of,  holding  good-conduct  medals .      456 
Navy,  nurses,  chief  female,  while  traveling  from  one  staticm 

toanotherand  on  leave  of  absence 69S 

Senate  and  House  officers  and  employees  for  one  month,  a 

gratuity 124 

Extra-duty,  of  enlisted  man  of  Marine  Corps  dependent  on  detail 

by  written  order  of  commandant 870 

Foreign-service— 
Marine  Corps — 

Enlisted  men  of,  temporarily  on  sea  duty 818 

Officers  of— 

Tempprarily  on  sea  duty 818 

Under  treatment  in  hospital  awaiting  transportation 

to  United  States 623 

Navy,  officers  of 702,818 

Forfeiture  of,  by  sentence  of  court-martial 439, 811 

Good-conduct,  of  enlisted  men  of  Marine  Corps 456 

Holidays — 

Intervening  between  expiration  of  leave  of  absence  without 

pay  and  next  working  day  of  Navy  Department  employee.      389 
Lincoln's  Birthday,  court  criers  in  Colorado  when  court  not 

in  session 581 

Saturday  half,  Government  Printing  Office,  for  work  in  ex- 
cess of  four  hours 26 

Leave-of-absence — 

Arsenals,  employees  of 379 

District  of  Columbia,  per  diem  employees  of 849 

Gun  factories,  employees  of 379 
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Pay— Continued. 

Leave-of -absence— Continued.  Page. 

Isthmian  Canal  employee  resigning  while  on  leave  and 

subsequently  reappointed 654 

Navy- 
Midshipmen,  commissioned  while  on  sick  leave 317 

NuiseSi  chief  female 698 

Navy-yards  and  naval  stations 142,286,347,401,788 

Longevity- 
Army — 

Nurses,  female 679 

Officers  of 336, 887 

Supervising  and  high-school  principals,  reduced,  District  of 

Columbia  schools 108 

Marine  Corps.    (See  Pay.) 

Militia.    {See  Pay.) 

Mounted,  of  officers  of  army  detailed  to — 

Army  transport 110 

Educational  institutions 638 

Navy.    {See  Navy.) 

Ordnance   Department  per  diem   and  piecework  employees, 

method  of  paying  on  pay  rolls,  changed 642 

Overtime,  Government  Printing  Office  employees,  on  Saturday 

half  holidays 26 

Beenlistment — 

Army,  enlisted  men  of,  discharged  without  honor 871 

Navy,  enlisted  men  of 354, 815 

Retired,  in  army — 
Enlisted  men — 

As  horseshoers 227 

Serving  in  volunteers 87 

Officers  of,  detailed  to  active  duty  and  advanced  in  rank. . .      716 
Sea-duty,  of  officers  of  navy- 
Changing  station  by  army  transport 19 

Temporarily  absent  from  ship 464 

Shore-duty,  beyond  the  seas.    {See  Pay,  foreignnaervice.) 
Six  months'  gratuity.    {See  Gratuities.) 

Sunday  intervening  between  expiration  of  leave  of  absence 
without  pay  of  Navy  Department  employee  and  next  working 

day 389 

{See  dUo  Compensation  and  Salary.) 
Pay  rolls: 

District  of  Columbia  schools,  hire  of  typewriting  of 306 

Form  of,  Ordnance  Department,  change  in,  approved 642 

Method  of  paying  per  diem  and  piecework  employees  of  Ord- 
nance Department  on,  changed 642 

Paymasters.    {See  Navy.) 
Paymasters'  clerks.    {See  Navy.) 
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Payments:  Fi«e. 

Advance,  of  costs  of  suit  against  Interstate  Commerce  Gommis- 

tifon,  by  order  of  court 166 

By  check- 
Amount  due  deceased  alien  employee  of  Isthmian  Canal 

affairs 805 

Mailingof ,  not  discharge  of  debt,  unless  received  by  creditor . .      151 
Contracts.    {See  Contracts.) 
Expenses.    (See  Expenses.) 

In  excess  of  appropriations  therefor 746,750 

Overpayments  to  teadiers  in  Alaska  in  case  of  assignmentB  of 

salary,  settlement  of 643 

Partial,  of  extra  compensation  to  army  officers  as  members  of 

Brownsville  court  of  inquiry 126 

Per  capita,  to  heiis  of  deceased  Seminole  Indians,  distribution 

of 184 

Supplies  or  services  rendered  by  one  department  for  another. .      163, 

265,484,498 
Penalty: 

Forfeiture,  provision  for,  construed  to  be  for  a 490 

Liquidated  damages,  provision  for,  construed  to  be  for  a 772 

Penitentiary,  Fort  Leavenworth,  cash  gratuity  to  prisoner  discharged 

from 264 

Pension  moneys  of  inmate  of  Government  Hospital  for  Insane,  de- 
ceased, payment  of  funeral  expenses  from 780 

Per  diem  employees.    (See  Officers  and  employees.) 
Per  diems: 

Chief  law  clerk  of  General  Land  Office,  detailed  as  superin- 
tendent of  opening  and  sale  of  Indian  reservations 584 

Clerks  of  court,  when  clerk  of  both  circuit  and  district  courts. .      470 

Criers,  court.    (See  Criers.) 

Marshals,  field  deputy,  average  of,  covering  expenses  of  making 

arrests 487 

National-bank  examiner,  q[>ecial,  chief  of  division  in  office  of 

Comptroller  of  the  Currency  as ,  on  leave  of  absence  without  pay .      784 
Witnesses.    (See  Witnesses.) 
Perils  of  the  sea,  adjustment  of  genenl  average  in  case  of  vessel 

transporting  coal  under  contract  and  damaged  through 834 

Periodicals,  technical,  purchase  of,  in  Navy  Department 25 

Petition  in  bankruptcy,  service  of,  by  special  deputy  mamhal  in 

adjoining  district,  expenses  of 484 

Philippine  Islands: 

Care  and  treatment  of  insane  Filipino  soldiers  in  San  Lazaro 

Hospital,  payment  for 163 

Customs  duties,  reimbursement  of  contractors  for,  under  guaranty 

to  admit  duty  free 145 

Occupation  of  private  lands  for  military  purposes  in,  payment 

of  rents  and  damages  for 74 

Preservation  and  repair  of  fortifications  and  seacoest  defenses  in .      214 
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Page. 
Phyeical-teet  ride,  officer  of  navy  taking',  not  entitled  to  mileage  or 

travetii^  expeoBer. 323 

Physicians,  employment  of,  to  attend  consuls 99 

Piecework: 

Gompenstttion  of  salaried  clerk  of  Oensns  Offiice  ei^^aged  on 413 

Method  of  payment  for,  on  pay  rolls  in  Ordnance  Department, 

chatiged 642 

Pilot,  compensation  of,  for  landing  shipwrecked  seamen  at  consulate, 

whether  inclusive  of  estimated  lossof  pilotage 523 

Postal  laws  and  regulations,  withdrawal  of  moneys  erroneously  col- 
lected for  violation  of,  and  deposited  by  postmaster 106 

Postal  Service: 

Advance  of  fands'toinspectora,  disi^proval  of  medUdd  of  auditor 

in  making,  and  adjustment  of  appropriations  in  settlement. . .      604 
Appropriations.    (See  Appropriations.) 
Expenses  of  inspectors  in  rearrestii^  escaped  prisoners,  how 

chargeable 62 

Forms  of  ^accounting  in,  jurisdiction  of  Comptroller  to  prescribe . .      604 

Indenmity  for  loss  of  registered  articles  in  international  mails 64 

Railway  Mail  Service,  acting  postal  clerk  killed  while  on  duty, 

paynvent  of  giatuity  to  legal  representatives  of 674 

Storage  chaiges  against  illegal  imports  sent  through  mails 866 

Postmaster-General,  retroactive  designation  by,  of  enlisted  man  of 

navy  as  mail  clerk,  additional  compensation  in  case  of 442 

Postmasters: 

Additional  compensation  of,  as  guard  tiansporting  prisonen  while 

on  leave  of  absence 570 

Keimbursement  of,  for  moneys  erroneously  collected  and  depos- 
ited, and  subsequently  refunded 106 

Premiums  on  bonds  of  Indian  affairs  officers,  payment  of,  by  Govern- 
ment         139 

President  of  the  United  States: 

Authority  of,  to  determine  miscellaneous  expenses.  United  States 

consulates 99 

Determination  by,  whether  loss  of  pilotage  included  in  com- 
pensation of  pilot  for  landing  shipwrecked  seamen  at  consulate. .      523 
Discretion  of,  to  advance  navy  paymasters  ti:x)m  one  rank  to 

another 662 

Price,  contract.    (See  Contracts.) 
Prisoners: 

Cash  gratuity  to,  dischaiged  from  Port  Leavenworth  Peniten- 
tiary        264 

Court-martial.    {See  Courts-martial.) 

Escaped,  expenses  of  post-office  inspector  in  rearresting,  how 

chargeable 62 

Guards  of.    (See  Guards.) 
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Priaoners— Continued . 

Mileage  of  field  deputy  manhal —  Pmgt. 

Transportation  of  officers  of  corporation  aneated  for  violation 

of  piue-food  law 406 

Traveling  without  proceee  to  get  poasession  of . ! 295 

Officers  of  corporation  arrested  by  field  deputy  matshal  for  viola- 
tion of  pure-food  law,  mileage  for  transportation  of 406 

Person  named  in  warrant,  apprehended  by  deputy  sheriff  at 

request  of  office  deputy  marshal,  not  a. 551 

Transportation  of.    (See  Transportation.) 
Traveling   expenses  of   special    employee    of    Internal-Rev- 
enue Service  transporting,  prior  to  warrant  of  arrest    and 

delivery  to  marshal 371 

Warrant  of  removal  of,  fees  of  field  deputy  marshal  for  serving. .      386 
Prisons,  inspectors  of,  in  Alaska,  exchange  on  check  against  per- 
sonal account  of,  not  part  of  traveling  expenses 276 

Private  lands,  rents  and  damages: 

For  occupation  for  military  purposes  in  Philippine  Islands 74 

Incident  to  encampment  and  maneuvers  of  organized  militia  . .      589 
Private  property: 
Army — 

Enlisted  man  of,  reimbursement  for  loss  of,  in  transit  on 

transport 768 

Officers  and  enlisted  men  of,  special  contract  rates  for  trans- 
portation of 883 

Lands.    (See  Private  lands.) 

Loss  or  damage  to,  liability  of  Crovemment  for,  under  contract. .  38, 68 

Repairs  to  motorcycle  of  employee  of  Bureau  of  Animal  Industry 

as  item  of  traveling  expenses  in  District  of  Columbia 603 

Prize  money,  naval  gunnery,  not  affected  by  sentence  of  court- 
martial  forfeiting  pay 439 

Proceeds  of  sales: 

Imports  abandoned  to  Government,  payment  of  surplus  of,  to 

original  owners 828 

Lumber  taken  from  Menominee  Indian  Reservation  and  sold 

to  Engineer  Department,  belong  to  Indians 800 

Products  of  Indian  school  labor,  use  of 20, 121 

Typewriter,  old,  by  clerk  of  court,  deposit  of 561 

Process,  service  of,  includes  notices  in  condemnation  proceedings. . .      729 
Promotions: 
Army- 
Assistant  surgeon,  commissioned  captain,  but  failing  to  pass 

examination,  pay  of 574 

Officer  of,  by  seniority,  date  when  higher  pay  effective 682 

Immigrant  inspector,  traveling  expenses  incident  to  taking  oath 

of  office 157 

Navy — 

Chief  warrant  officers  of,  pay  of,  under  act  March  3,  1909 ...      135 
Midshipmen  to  ensign  after  six  months  from  date  of  gradua- 
tion   734,868 
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Promotion»— Continued. 

Navy— Continued.  Pago. 

Officers  of»  after  suspendon  for  failure  in  examination,  pay 

during  period  of  suspension 557 

Paymasters,  from  one  rank  to  another,  pay  and  allow- 
ances of ^ 268,662 

Student  interpreter,  embassy  to  Japan,  to  interpreter  to  con- 
sulate-general, cost  of  tuition  in  connection  with. 273 

Property: 

Private.    (See  Private  property.) 
Public.    {See  Public  property.) 
Proposals.     (See  Contracts.) 

Protest,  acceptance  by  contractors  of  payments  under. 678 

Public  buildings: 

Appropriations  for.    (See  Appropriations.) 
Assistant  inspector  of  furniture  for,  payment  of  traveling  ex- 
penses of 116 

Court  of  Claims,  additional  compensation  of  chief  clerk  as  cus- 
todian of 823 

Officers'  quarters.  Military  Academy,  deduction  of  damages  for 

delay  in  completion  of 490 

Outbuilding,  Wilmington,  N.  C,  National  Cemetery,  payments 
under  contract  for,  when  work  completed  by  sureties  of  de- 
faulting contractor 351 

Senate  and  House  office,  reimbursement  of  District  of  Co- 
lumbia for  planting  and  care  of  trees  alongside  of 168 

Sites  for,  payment  of  court  costs  incurred  by  adverse  party  in 

condemnation  proceedings 693 

Storage  shed  for  pontoons,  erection  of,  in  absence  of  specific 

appropriation . . .- 685 

Public  Health  and  Marine-Hospitsl  Service,  commissioned  officers 
of,  not  entitled  to  care  and  treatment  in  private  hospitals  at  public 

expense 344 

Public  lands: 

Cancellation  of  returned  checks  of  receivers  issued  in  refund- 
ment of  unearned  fees,  etc 23 

Enforcement  of  laws  relative  to,  power  of  Secretary  of  the  In- 
terior with  respect  to 750 

Entries  on,  withdrawal  of  deposits  by  applicants  for,  covered 

into  Treasury  as  ^'Outstanding  liabilities" 514 

Expenditures  in  hearings  in   excess  of  appropriations,   and 

adjustment  by  transfer 750 

Fees  and  mileage,  advance,  of  nonresident  witnesses  in  hearings      153 
Fees  of  United  States  commissioner  for  taking  depositions  in 

hearings 472 

Indian  timber,  care  and  protection  of,  employment  of  field  force 

in  District  of  Columbia  for 519 

Registers.    (See  Roisters  of  land  offices.) 
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Public  moneys: 

Advance  of.    {See  Advances.) 

Recerven  oL    (8se  'R^cerr^n  of  puMlie  nrnm^ys. ) 

(See  also  Moneys  and  Funds.) 
Public  property: 

Buildings.    {See  Public  buiWkigs.)  Pa^. 

Damages  to,  Vidnbiirg  National  Park,  payment  of  reward  to  in- 
formant       732 

Lands.    {See  Public  lands.) 

IjOss  or  damage  to,  in  course  of  transportation,  deduction  firom 
moneys  due  carrier  on  account  of 309, 389, 434 

Marine  shipment  of,  on  government  bill  of  ladings,  payment  of 
additional  expenses  resultin;g  from  accident  to 194 

Salvage  of,  found  drifting  in  open  river,  payment  of 778 

Valuation  of,  being  transported,  to  be  true  commercial  value. . .      503 
Purchases: 

Brougham  for  use  of  officers  of  army  at  military  posts 77 

Flying  machine  by  Board  of  Ofdiiance  and  Fortification  for  ex- 
perimental purposes 608 

Furniture  for  sale  to  army  officers 21 7 

Horses  for  officers  of  army,  transportation  of,  from  place  of  pur- 
chase to  officer's  station  at  government  expense 293 

Law  books  for  Assistant  Attorney-General  at  New  York  in 
charge  of  customs  matters 171 

Open-market — 

Cash  discount  in,  effect  of,  as  to  defaulting  contractor 533 

Measure  of  damages  arising  from,  made  necessary  by  con- 
tractor's default 533 

Technical  periodicals  in  Navy  Department 25 

Typewriters,  by  clerk  of  court 561 

Q. 

Quartermaster's  Department: 

Accident  to  marine  shipment  made  on  government  bill  of  lad- 
ing, payment  of  additional  expenses  resulting  from 194 

Contracts — 

Dam  and  pipe  line  for  water-supply  system,  Fort  Meade, 

deduction  of  damages  for  delay  in  completion  of 714 

Drawers,  summer,  deduction  of  extra^cost  of  inq)ectioB  for 

delay  in  completion  of 572 

Outbuilding,  Wilmington,  N.  C,  National  Cemetery,  pay- 
ments under,  when  work  completed  by  sureties  of  default- 
ing contractor 351 

Repairs  to  railroad  track  at  Fort  Monroe,  payment  under, 

for  more  work  than  estimated 525 

Transportation  of  private  property  and  impedimenta  of 

officers  and  enlisted  men  of  army,  rates  under 883 

Water  pipe  at  Governors  Island,  furnishing  and  laying  of, 

payment  for  more  work  than  estimated 408 

Lobs  of  private  property  of  enlisted  man  of  army  in  custody  of, 
reimburst^mont  for 768 
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Quarters: 

Commutation  of.    (See  Commutation  of  quartera.)  ]*age. 

Marine  Corpe,  officer  of,  rental  for,  in  excess  of  commutation 
allowance,  not  to  be  checked  againnt  pay        300 

Private,  navy  officer  occupying,  in  preference  to  public,  com- 
mutation of  heat  and  light  in  case  of r 541 

Public,  fumiBhing  water  at  public  expense  to  navy  officer  for 
personal  use  while  occupyiiig 565 

R. 
Railroads: 

Contract  with,  for  loss  or  damage  to  care 38 

Land-grant — 

Deductions.    (See  Deductions.) 

Transportation  over,  of  militia  as  troops 70 

Loss  by,  of  public  p^perty  in  course  of  transportation,  deduc- 
tion from  moneys  due  railroad  on  account  of 309, 434 

Repaire  to  track  of,  at  Fort  Monroe,  payment  under  contract 

for,  for  more  work  than  estimated 525 

Set-off  of  value  of  government  property  destroyed  by,  in  claim 

for  transportation,  not  moneys  received 309 

Transportation  by.    {See  Transportation.) 
(See  also  Common  carriere.) 
Railway  Mail  Service.    (See  Postal  Service.) 
Rangers,  forest,  salaries  and  traveling  expenses  of,  while  attending 

schools  and  colleges  for  instruction 429 

Rates: 

Storage,  on  unclaimed  merchandise  in  bonded  warehouse  at  San 

Francisco 404 

Transportation.    (See  Transportation.) 

Water-meter,  municipal,  payment  by  Government  of  full  con- 
tract, in  case  of  failure  to  make  payment  within  discount 

period 151 

Rations,  longevity,  of  army  officers,  service  counted  in  computing . .      887 
Reassignments.    (See  Assignments.) 

Receipts  by  naval  court-martial  prisonere  for  civilian  outfits  of  cloth- 
ing furnished  on  discharge 711 

Receivers  of  public  moneys: 

Cancellation  of  returned  checks,  issued  in  refundment  of  un- 
earned fees,  etc 23 

Deposit  of  unearned  fees  and  unofficial  moneys  of,  and  refund- 
ments through  special  disbursing  officer 876 

Deposits  by  applicants  for  public-land  entries  with,  covered  into 

Treasury,  withdrawal  of 514 

Fees  and  mileage,  advance,  of  nonresident  witnesses  on  land- 
hearing  cases  before 153 

Not  disbuxsing  officers 23 

Reclamation  Service: 

Contract  for  hire  of  horses,  liability  of  Government  under,  for  loss 
of  horse 68 
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Reclamation  Service — Continued.  Pi^ 

Salary  of  employee  detailed  to  Govemment  Hospital  for  Insane, 

how  payable 161 

Recruits  in  nayy.    (See  Navy.) 
Reenlistment  pay .    (See  Pay . ) 
Reenlistments.    (Su  Enlistments.) 
Refundments: 

(^eckages  against  pay  of  oflScer  of  Marine  Corps 300 

Deposits — 

Erroneous,  of  amount  recovered  in  smuggling  cases,  to  cover 

expenses 650 

Unearned  fees  and  unofficial  moneys  of  receivers  of  public 

moneys,  by  special  disbursing  officers 876 

Fees,  etc.,  unearned,  by  receivers  of  public  moneys,  cancella- 
tion of  checks  issued  for  purpose  of 23 

(See  aUo  Reimbursement.) 
Registers  of  land  offices,  fees  and  mileage,  advance,  of  nonresident 

witnesses  in  land-hearing  cases  before 153 

Regulations: 

Army,  effect  of,  on  jurisdiction  of  accounting  officers •  525 

District  of  Columbia  commissioners,  re  leaves  of  absence  to  per 

diem  employees 849 

Invalid — 

1909,  article  1367,  navy,  pay  of  paymasters'  clerks 55, 181 

1909,  article  1370,  paragraph  3,  navy,  computation  of  in- 
terest on  deposits  of  enlisted  men 30 

Reimbursement: 
A  ppropriations— 

Contingencies,  Indian  Department,  for  expenses  of  sup- 
plying and  equipping  agencies 20 

Detail  of  employees  from  one  branch  to  another  of  same  de- 
partment        161 

District    of    Columbia    Parking  Commission,  for  planting 
and  care  of  trees  alongside   Senate   and    House   office 

buildings 168 

Equipment  and  construction  of  Panama  Railroad 36 

Indian  school,  Lawrence,  Kans.,  for  school  supplies 121 

Testing  structural  materials,  under  Geological  Sun^ey,  for 

tests  of  cement  for  Isthmian  Canal  Commission 265 

Customs  duties,  Philippine,  paid  by  contractors,  under  guaranty 

to  admit  duty  free 145 

Expenses — 

Heat  and  light,  as  an  allowance  to  anny  officer  while  on 

leave  of  absence 241 

Marshals,  office  deputy — 

Serving   ''John  Doe"    warrants   of  arrest   issued  by 
United  States  commissioner  on  operators  of  illicit  di^ 

tilleries 891 

Serving  notice  in  condemnation  proceedings 729 
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Reimbursement — Continued . 
Expenses — Continued . 

Marshals,  office  deputy — Continued.  Page. 

Transportation  of  prisoners 609, 841, 891 

Travel  to  get  possession  of  warrant  of  arrest 841 

Substitute  for  keeper  of  life-saving  station  while  absent  as 

witness 630 

Transportation,  etc.,  of  shipwrecked  seamen  picked  up  at 

sea 103 

Transportation  incurred  by  sailmaker,  navy-yard,  in  ex- 
cess of  land-grant  rate 767 

Traveling.    {See  Reimbursement,  traveling  expenses.) 
United  States  court  for  China,  paid  by  disbursing  officer, 

in  excess  of  appropriations 746 

Verification  of  expense  accounts 766 

Loss  of  private  property  of  enlisted  man  of  army  in  transit  on 

transport 768 

Postmasters,  for  moneys  erroneously  collected  and  deposited, 

and  subsequently  refunded 106 

Reclamation  fund  for  salary  of  employee  detailed  to  Govern- 
ment Hospital  for  Insane 161 

Traveling  expenses — 

Customs  inspector   within  district   in  admeasurement  of 

vessels 646 

Immigrant  inspector,  incident  to  taking  oath  of  office  on 

promotion 157 

National  Home  for  Disabled  Volunteer  Soldiers,  members 

of  Board  of  Managers  of 239 

Repairs  to  motorcycle  of  employee  of  Bureau  of  Animal 

Industry  as  item  of,  in  District  of  Columbia 603 

Sheri£f,  deputy,  for  apprehending  person  named  in  warrant 

of  arrest,  paid  by  office  deputy  marshal 551 

Treasury  Department  employee,  above  those  authorized  by 

transportation  request 33 

(See  also  Refundments.) 
Remains: 

Enlisted  men  of  army  (civil  war),  payment  of  expenses  of  dis- 
interment and  transfer  of,  to  national  cemetery 396 

Officen  and  enlisted  men  of  army  dying  within  United  States, 

expenses  of  transportation  of,  how  chargeable 58 

Soldiers  and  civilian  employees  of  army,  payment  of  expenses  of 

transfer  of,  from  abandoned  post 393 

Removal  of  prisoners,  fees  of  field  deputy  marshal  for  service  of  war- 
rant of 386 

Rents: 

Buildings  in  District  of  Columbia 519 

Collected  by  officers  of  Immigration  Service,  deposit  of 1 76 

Horses  hired  under  contract.  Reclamation  Service,  liability  of 
Government  for  loss  of 68 
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Rents— Continued.  Pifa 

Moneys  derived  from,  Isthmian  Canal  afiEaire,  deposit  of 1 

Private  lands: 

In  Philippine  Islands  for  military  purposes 74 

Incident  to  encampment  and  maneuvers  of  organized  miliUa .      589 

Typewriter,  by  navy  paymaster  for  use  in  settling  accounts 798 

Repairs: 

Motorcycle,  expense  of,  incurred  in  District  of  Columbia,  as  an 

item  of  traveling  expenses 603 

Railroad  tcack  at  Fort  Monroe,  payment  under  contract  lor,  for 

more  work  than  estimated 525 

Resignations: 

Isthmian  Canal  employee,  while  on  leave  of  absence,  pay  and 

commutation  of  quarters  in  case  of 654 

Supervisors,  Census  Office,  appointed  to  fill  vacancies  caused 

by,  coinpenBation  of 501 

Retired  officers  and  enlisted  men.    {See  Army.) 

Retired  pay.    (See  Pay.) 

Revenue-Cutter  Service,  commissioned  officers  of,  entitled  to  care 

and  treatment  in  private  hospitals 344 

Rewards: 

Apprehension  of  deserter  in  anny,  also  an  embezzler 132 

Desertion  of  navy  recruit,  amount  of,  deducted  from  pay,  when 

acquitted  by  court-martial 480 

To  informant  in  case  of  damage  to  public  property,  Vicksbuig 
National  Park 732 

S. 

Salaries: 

Alaskan   teachers,   assignment  of,  reassignmeats  and  8et-o£fs 

against 643 

Computation  of,  for  fractional  parts  of  month 413, 653 

Consuls.    (See  Diplomatic  and  consular  service.) 

Engineer  Department  clerk  granted  leave  of  absence  without  pay 

to  accept  appointment  as  congressional  clerk,  computation  of. .      653 
Forest  rangers,  payment  of,  while  attending  schools  and  colleges 

for  instruction 429 

Indian  affairs  officers  and  employees  detailed  as  boaid  of  experts 

to  investigate  schools  of  Five  Civilised  Tribes 422 

Judge,  district,  Hawaiian  Islands,  date  of  commencement  of . . .      447 
Reclamation  Service  employee  detailed  to  Government  Hartal 

for  Insane 161 

School  teachers  in  District  of  Columbia,  installment  of,  when 

appointed  between  September  1  and  opening  day  of  school. . .      867 

Solicitor,  Navy  Department 43 

Wharfinger  at  Sitka,  Alaska,  how  payable 349 

(See  also  Compensation  and  Pay.) 
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Sales:  Page. 

Imports  abandoned  to  Crovemment,  payment  of  surplus  arising 

from,  to  original  owners 828 

Lumber  taken  from  Menominee  Indian  Reservation,  to  Engineer 

Department,  payment  for 800 

Materials  and  supplies,  Isthmian  Canal  affairs,  deposit  of  moneys 

from 1 

Proceeds  of.    {See  Proceeds  of  sales.) 
Salvage  of  timber  forms,  Engineer  Department,  found  drifting  in  open 

river,  payment  for 778 

Saturday  half  holidays,  extra  compensation  of  Government  Printing 

Office  enlployees  for  work  in  excess  of  four  hours 26- 

Schools: 

Army  service,  payment  for  services  of  lecturer  at 846- 

District  of  Columbia.    (See  District  of  Columbia.) 

Forestry,  payment  of  salaries  and  traveling  expenses  of  rangerB 

while  attending 42^ 

Indian — 

Expenses  of  supplying,  how  payable 121 

Five  Civilized  Tribes,  detail  of  officers  and  employees  of 

Indian  affairs  as  board  of  experts  to  investigate 422 

Teachers.    (See  Teachers.) 
Sea: 

Dangers  of  the,  construed 38d 

Duty  pay.    (See  Pay.) 
Seals,  affixing  to: 

Copies  of  papers  to  be  filed  in  court,  fees  of  clerk  for 320 

Traveling  expense  account  of  Department  of  Agriculture  em- 
ployee, fees  of  United  States  commissioner  for 329 

Seamen: 

Incapacitated  on  account  of  illness,  payment  by  consul  of  hos- 
pital expenses  of,  after  discharge  before  consul 537 

Injured  without  titult  of  vessel,  United  States  and  not  vessel 
chargeable  with  expense  of  transportation  to  United  States, 

after  discharge 216. 

Shipwrecked  and  picked  up  at  sea,  payment  for  transportation, 

maintenance,  and  clothing  furnished  to 103* 

Shipwrecked,  compensation  of  pilot  for  landing  of,  at  consulate, 

whether  inclusive  of  estimated  loss  of  pilotage 523 

Seizure  in  bankruptcy,  fees  of  field  deputy  marshal  for  serving  writ 

or  warrant  of 516 

Senate  Office  Building,  reimbursement  of  District  of  Columbia  for 

planting  and  care  of  trees  alongside  of 168 

Senate  officers  and  employees,  one  month's  extra  pay  to,  a  gratuity. .      124 

Sentences  of  courts-martial.    (See  Courts-martial.) 

Set-off: 

Claims,  government,  against — 

Assignor  or  assignee,  rule  as  to,  in  matter  of  assignment  of 
salaries  of  Alaskan  teachers 64S 

52888°— VOL  16—10 61 
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Set-ofif — Continued . 

ClaimB,  government,  against — Continued.  Page 

Common  carriera,  for  loss  or  damage  to  public  property  in 

course  of  transportation 309,889,434 

Contractors,  by  auditor,  in  settlement  of  amounts  due  under 

other  contracts 248 

Deposits  by  enlisted  men  of  navy  dischaiged  by  court-martial 

for  desertion 566 

Fees  and  emoluments  due  estate  of  deeoased  clerk  of  court  not 

a,  against  shortage  in  account  of  individual  depositon 219 

Value  of  government  property  destroyed  by  raihtMid,  in  claim 

for  transportation,  not  moneys  received 309 

Shelter  for  mount  of  officer  of  Marine  Corps,  kept  at  home  near 

station 128 

Sheriff,  deputy,  reimbursement  of  office  deputy  marshal  for  ex- 
penses of,  in  apprehending  person  named  in  warrant  of  arrest 551 

Shipments: 

Marine,  on  government  bill  of  lading,  payment  of  additional 

expense  resulting  from  accident  to 194 

(See  aho  Transportation.) 
Ships.    (See  Vessels.) 
Shipwrecks: 

Compensation  of  pilot  for  landing  seamen  at  consulate,  whether 

inclusive  of  estimated  loss  of  pilotage 528 

Transportation,  maintenance,  and  clothing  furnished  to  seamen 

picked  up  at  sea,  payment  for 108 

Shore  duty  beyond  the  seas.    (See  Pay,  foreign-service.) 
Sickness: 

Expenses  of  detention  of  aliens  in  hospital  for  treatment 234 

Families  of  per  diem  employees  of  navy-yards  and  naval  sta- 
tions, extensions  of  leave  of  absence  on  account  Of 347 

Hospital  expenses  of  seamen  incapacitated  on  account  of,  pay- 
ment of,  by  consul  after  discharge  before  consul 537 

Leates  of  absence  in  case  of.    (See  Leaves  of  absence.) 
Sites  for  public  buildings.    (See  Public  buildings.) 
Six  months'  pay  to  widows  et  al.    (See  Gmtuities.) 
Sleeping-car  fare,  reimbuTBement  of,  as  part  of  traveling  expenses  of 
Board  of  Managers  of  National  Home  for  Disabled  Volunteer  Sol- 
diers       239 

Smuggling,  refundment  of  expenses  of  cases,  where  moneys  re- 
covered are  erroneously  deposited 650 

Soldiers'  Home.    (See  National  Home  for  Disabled  Volunteer  Sol- 
diers.) 

Solicitor,  Navy  Department,  salary  of ^ 43 

State  Department.    (See  Diplomatic  and  consular  service.) 
States: 

Court  criers  not  entitled  to  per  diems  for  Lincoln's  Birthday 
holiday  in  Colorado  when  court  not  jn  session 581 
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States— Continued . 

Laws  of —  Page. 

Arkansas  and  Oklahoma,  affectii^  distribution  of  per  capita 

payments  to  heirs  of  deceased  Seminole  Indians 184 

Mississippi,    affecting   condemnation  of   sites   for   public 

buildings 693 

Militia  of.    (See  Militia. ) 
Statutes,  construction  of: 

Auditor's,  jurisdiction  of  auditor  in  case  of,  to  suspend  and  not 

to  disallow 273 

Beneficial  act  liberally  construed 58, 103 

Congressional  Records,  use  of,  in 265 

General  words  in  statute  do  not  apply  to  sovereign 566, 693 

Penal,  to  be  strictly  construed 439 

Storage: 

Charges  by  collector  of  customs  against  illegal  imports  sent 

through  mails 866 

Charges  on  unclaimed  merchandise  in  bonded  warehouse  at  San 

Francisco,  payment  of 404 

Shed  for  pontoons,  Engineer  Department,  erection  of,  in  absence 

of  specific  appropriation 685 

Student  interpreter,  embassy  to  Japan,  not  entitled  to  cost  of  tuition 

upon  promotion  to  interpreter  to  consulate-general 273 

Subpoena,  expenses  of: 

Government   officers   summoned    as  witnesses    by,    payment 

of 411,672,838 

Service  of,  in  bankruptcy  by  special  deputy  marshal  in  adjoining 

district 484 

Subrogation,  rule  of,  in  matter  of  expenditures  by  disbursing  oflicers 

in  excess  of  appropriations 746 

Subsistence: 

Attorney,  United  States,  as  part  of  traveling  expenses 301 

Board  and  lodging,  as  part  of  traveling  expenses  of  United  States 

attorney 301 

Chinese  being  deported,  how  chaigeable 861 

Foreign  customs  officer  on  duty  aboard  vessel  of  Naval  Auxil- 
iary Service 821 

Inspectors  of  consulates,  expenses  of,  returning  to  duty  at 

expiration  of  leave  of  absence 467 

Meals  for  guards  transporting  prisoners 301 

Summons,  mileage  or  expenses  to  field  deputy  marshal  for  service  of.      298 
Sundays,  pay  of   Navy  Department   employee   for,  intervening 

between  expiration  of  leave  of  absence  and  next  working  day 389 

Superintendent  of  opening  and  sale  of  Indian  reservations,  jurisdic- 
tion of  Secretary  of  the  Interior  to  detail  chief  law  clerk  of  GenotU 

Land  Office  as 584 

Supervising  Architect's  Office,  traveling  expenses  of  assistant  in- 
spector of  furniture  in 116 
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Supervisors,  Census  Office,  compensation  of,  appointed  to  fill  vacan- 
cies caused  by  resignation 501 

Supplies,  quartermaster's,  deduction  from  moneys  due  carrier  on 

account  of  damage  to,  in  course  of  transportation 389 

Sureties.    (See  Bonds.) 

Surfmen,  Life-Saving  Service,  disability  pay  of 212 

Surgeons: 

Army.    (See  Army.) 

Navy,  acting  assistant,  pay  and  mileage  of,  subsequent  to  date  of 
discharge 50 

T. 

Taxes,  head,  collected  by  officers  of  Immigration  Service,  deposit  of.       176 
Teachers: 

Alaskan,  assignment  of  salaries  of,  reassignments  and  pet-ofTs 

against 643 

School,  District  of  Columbia — 

Hire  of  tjrpewriting  of  pay  rolls  of 306 

Installment  of  salary  of,  when  appointed  between  Sep- 
tember 1  and  opening  day  of  school 367 

Supervising  and  high-school  principals  reduced  to,  longev* 

ity  pay  of 108 

Technical  periodicals,  purchase  of,  in  Navy  Department 25 

Telegrams: 

Request  for  advance  decisions  of  Comptroller  not  to  be  made  by .      313 

To  navy  officers  on  private  mattere,  payment  of 745 

Temporary  duty: 

Consuls  performing,  under  orders  in  United  States  prior  to  re- 
porting at  post  of  duty,  salary  of 461 

Marine  Corps,  officers  of,  ordered  to,  on  returning  from  leave  of 

absence,  mileage  in  case  of 179 

Navy,  officers  of ,  on  shore,  searduty  pay  of 464 

Territory,  Hawaiian  Islands  a,  within  meaning  of  act  May  1, 1876,  re 

territorial  coiurts 447 

Tests: 

Cement  offered  by  contractor  under  contract  with  Isthmian  Canal 

Commission,  by  Geological  Survey 265 

Fuel  by  Geological  Survey,  expenses  of  transporting  and  col- 
lecting       498 

Time  of  completion  of  contract: 

Determination  of 490 

Extension  of 197,490 

Waiver  of 197 

Transfers: 

Adjustment  of  appropriations  by 161, 265, 604, 750 

Judges  in  Alaska  irom  one  division  to  another,  traveling  ex- 
penses in  case  of 313 
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Tnuuport  Service.    (See  Anny.) 

Transportation:  Page. 

Accident  to  marine  shipment  on  government  bill  of  lading, 

payment  of  additional  expenses  resulting  from 194 

Bills  of  lading.    (See  Bills  of  lading.) 

Coal  under  contract,  adjustment  of  general  average  in  case  of 

damage  to  vessel  through  perils  of  the  sea 834 

Contracts  for,    (See  Contracts.) 
Expenses — 

Aliens  detained  as  witnesses,  payment  of 726 

Chinese  being  deported,  how  chargeable 861 

Fuel  for  testing  by  Geological  Survey,  how  chaiigeable 498 

Navy,  enlisted, men  of,  dischaiged  on  medical  survey,  pay- 
ment of,  to  home 555 

Navy-yard,'  sailmaker  in,  incurred  in  excess  of  land-grant 

rate,  reimbursement  of 767 

Prisoners — 

Caught  in  act  of  operating  illicit  distilleries  and  arrested 

without  warrant 669,891 

To  notary  public,  by  deputy  marshal 208 

To  United  States  commissioner  not  nearest  to  place  of 

arrest 841 

Remains — 

Enlisted  men  (civil  war),  disinterred,  to  national  ceme- 
tery       396 

Officers  and  enlisted  men  of  army  dying  within  United 

•  States 58 

Soldiers  and  civilian  employees,  disinterred,  from  aban- 
doned army  post 393 

Seamen  injured  without  fault  of  vessel  and  discharged,  how 

chargeable 216 

(See  also  Traveling  expenses.) 
Forage  for  mount  of  officer  of  Marine  Corps,  kept  at  home  near 

station 128 

Freight,  payment  of  additional,  on  marine  shipment  on  govern- 
ment bill  of  lading,  resulting  from  accident 194 

Furniture — 

For  sale  to  army  officers,  not  authorized 217 

Mixed  carloads  of,  determination  of  rates  payable  for 598 

Horses  of  army  officers  from  place  of  purchase  to  officer's  station.      293 

Household  goods  of  army  officer,  freight  rates  on 832 

Increased  accommodations  furnished  above  those  authorized  by 

request.  Government  not  obligated  to  pay  for 688 

Loss  of  private  property  of  enlisted  man  of  army  in  course  of,  on 

transport,  reimbursement  for 768 

Loss  or  damage  to  public  property  in  course  of,  deduction  from 

moneys  due  carrier  on  account  of 309, 389, 434 

Marine  Corps,  officer  of,  foreign-service  pay  of,  imder  treatment 
in  hospital  while  awaiting 623 
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Transportation — Continued.  Page. 

Militia  as  troops  over  land-grant  railroade,  payment  for 70 

Money,  payment  of  rates  for,  to  cover  liability  of  carrier 503 

Navy  recruit,  abs^it  without  leave,  deduction  from  pay  of,  of 

cost  of  extra 480 

Priaoners — 

Additional  compensation  of  postmaster  as  guard,  while  on 

leave  of  absence 670 

By  deputy  marshal  to — 

Commissioner,  United  States,  not  nearest  to  place  of 

arrest,  expensesof 841 

Notary  public,  fees  and  expenses  of 208 

By  special  employee  of  Internal-Revenue  Service  prior  to 

warrant  of  arrest  and  delivery  to  maTshal ,  how  chargeable .      371 
Caught  in  act  of  operating  illicit  distilleries  and  arrested 

without  warrant,  expenses  of 669, 891 

Meals  for  guards  during 301 

Officers  of  corporation,  mileage  for,  arrested  by  deputy 

marshal  for  violation  of  pure-food  law 406 

Private  property — 

Enlisted  man  of  army,  reimbursement  for  loss  of 768 

Impedimenta  and,  of  officers  and  enlisted  men  of  army, 

special  contract  rates  for 883 

Public  property- 
Deduction  from  moneys  due   carrier   on  account  of  loss 

or  damage  to 309,389,434 

Marine  shipment  of,  on  government  bill  of  lading,'  pay- 
ment of  additional  expenses  resulting  from  accident  to. .      194 
Valuation  rates  to  cover  liability  of  carriers  for,  payment  of.      503 
Rates— 

Carload,  mixed,  of  furniture 598 

Classification  of^  rule  as  to  construction  of 598 

Determination  off  covered  by  requeste 688 

Household  goods  of  army  officer 832 

Land-grant,  reimbursement  of  expenses  of  sailmaker,  navy- 
yard,  in  excess  of 767 

Money,  payment  of,  to  cover  liability  of  carrier 503 

Special  contract  or  regular  tariff,  for  private  property  and 

impedimenta  of  officers  and  enlisted  men  of  army 883 

Through 598 

Valuation,  to  cover  liability  of  carrier  for  valuable  property, 

payment  of 608 

Remains.    {See  Remains.) 
Requests- 
Additional  accommodations  furnished  above  those  author- 
ized by,  payment  for 33, 688 

Alteration  of,  by  other  than  person  authorised  to  issue 33 

Claim  for  transportation  furnished  on,  allowed  and  certified 
to  Congress  in  absence  of  available  appiopiiatioii 383 
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TraDsportation — Continued . 

Requests — Continued.  Page. 

Reimburaement  of  excess  transportation  expenses  incurred 

by  sailmaker,  navy-yard,  without 767 

Seamen — 

Injured  without  fault  of  vessel  and  discharged,  expense  of, 

how  chargeable 216 

Shipwrecked  and  picked  up  at  sea,  payment  for 103 

Tariff,  stipulations  as  to  owner's  and  carrier's  risks  in,  or  in  bill 

of  lading , 434 

Valuation  of  public  property  to  be  true  commercial  value 503 

Travel: 

Allowances.    {See  Allowances.) 

Expenses  of.    (See  Transportation  and  Traveling  expenses.) 

Physical-test  rides  of  officers  of  navy  not,  within  meaning  of  laws 

authorizing  payment  of  mileage  and  traveling  expenses 323 

Traveling  expenses: 

Agricultural  Department  employees,  fees  of  United  States  com- 
missioner for  swearing  account  for,  including  jurat  and  affix- 
ing seal 329 

Assistant  inspector  of  furniture,  Supervising  Architect's  Office  . .      116 
Attorneys,  United  States- 
Lodging  and  subsistence  as  part  of 301 

Payment  of  accounts  for,  method  of 301 

Board  and  lodging  as  part  of,  of  United  States  attorneys 301 

Civil-service  eligible,  to  Washington,  prior  to  appointment 880 

Consuls  traveling  under  orders  in  foreign  countries 782 

Exchange  on  check  drawn  in  Alaska  against  officer's  personal 

account  in  bank,  not  part  of 276 

Forest  rangers,  to  and  from  schools  and  colleges  of  instruction . . .      429 
Inspectors- 
Consulates  returning  to  duty  at  expiration  of  leave  of  ab- 
sence        467 

Customs,  within  district  included  in  nmximum  compensa- 
tion       646 

Immigrant,  incident  to  taking  oath  of  office  on  promotion . .      157 

Post-office,  advance  of  funds  for 604 

Prison,  in  Alaska,  exchange  on  check  against  personal  ac- 
count of,  not  part  of 276 

Internal-revenue  special  employee,  transporting  prisoners  prior 

to  warrant  of  arrest  and  delivery  to  marshal,  how  chargeable.      371 
Judges  in  Alaska,  upon  transfer  from  one  division  to  another. . .      313 
Marshals.    ($ee  Marshals,  expenses.) 
National-bank  examiner,  special,  chief  of  division  in  office  of 

Comptroller  of  the  Currency  as 784 

National  Home  for  Disabled  Volunteer  Soldiers,  reimbursement 
of  sleeping-car  fare  of  Board  of  Managers  as  part  of 239 
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Traveling  expenses — Continued. 

Navy—  Page. 

Officers  taking  physical-test  rides  not  entitled  to 323 

Paymaster's  clerk,  to  home  after  expiration  of  term  of  service .      546 
Niagara  ii'alis  Committee  of  Landscape  Architects,  civilian  mem- 
bers of 278 

Reimbursement  of.    (See  Reimbursements.) 

Repairs  to  motorcycle  as  item  of,  in  District  of  Columbia G03 

Sleeping-car  fare  as  part  of,  of  Board  of  Managers  of  National 

Home  for  Disabled  Volunteer  Soldiers 239 

Treasiiry  Department  employee  on  transportation  request,  cer- 
tification of  claim  of  railroad  for,  to  Congress 383 

(See  also  Transportation,  expenses.) 
Treasury  Department  : 

Additional  accommodations  furnished  to  employees  of,  above 

those  authorized  by  transportation  request 33 

Printing  and  binding,  wrapping  annual  reports  of  Comptroller  of 

the  Currency  not  chaigeable  to  allotment  for 459 

Transportation  of  employee  on  government  request,  certification 

of  claim  of  railroad  for,  to  Congress 383 

Wharfinger  at  Sitka,  Alaska,  payment  of  salary  of,  and  deposit  of 

wharfage  fees 349 

(See  also  respective  Bureaus,  Offices,  and  Services.) 
Treasury  of  the  United  States,  deposits  in.    {See  Deposits.) 
Treasury,  Secretary  of  the,  authority  of,  to  establish  life-saving  sta- 
tions at  lightrhouses 2 

Trees  alongside  Senate  and  House  office  buildings,  reimbursement  of 

District  of  Columbia  for  planting  and  care  of 168 

Troops.     (See  Army.) 

Trust  fund.     (See  Funds.) 

Tuition,  student  interpreter,  embassy  at  Japan,  not  available  upon 

promotion  to  interpreter  to  consulate-general 273 

Typewriters: 

Exchange  of,  by  clerk  of  court  in  case  of  old  typewriter  purchased 

from  emoluments,  but  not  accounted  for 561 

Proceeds  of  sale  of  old,  deposit  of 561- 

Rental  of,  by  navy  paymasters  for  use  in  settling  accounts 798 

Typewriting  pay  rolls  of  schools  of  District  of  Columbia,  payment  for .      306 

U. 
United  States: 

Claims  of.    (See  Claims,  government.) 

Completion  of  contract  by,  in  case  of  default  by  contractor,  con- 
tractor not  entitled  to  saving 426 

Delay  by,  effect  of— 

In  delaying  completion  of  contract 197, 490 

On  provision  for  liquidated  damages B18 

Liability  of,  for — 

Damages  to  one  contractor  by  interference  of  another 504 

Loss  of  pilotage  by  pilot  in  landing  shipwrecked  seamen  at 
consulate 528 
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United  States— <^ontinued. 

Liability  of,  for — Continued.  Page. 

Loes  or  damage  to  private  property  under  contract 38, 68 

Recovery,  care,  etc.,  in  case  of  accident  to  marine  shipment 

on  government  bill  of  lading 194 

Rents  and  damages — 

For  occupation  of  private  lands  in  Philippine  Islands 

for  military  purposes 74 

Incident  to  encampment  and  maneuvers  of  oiganized 

mili  tia 589 

Salvage  of  public  property 778 

Transportation  expense  of  seamen  injured  without  fault  of 

vessel  and  dischaiged 216 

Liability  of,  to— 

Depositors,  individual,  for  moneys  deposited  with  clerks  of 

court 219 

Sureties  on  bond  of  clerk  of  court  in  case  of  shortage  in 

account  of  individual  depositors 219 

Not  included  by  general  words  of  statute 566, 693 

Officers  and  enlisted  men  of  army  dying  within,  payment  of 

burial  and  transportation  expenses  of  remains  of 58 

Payment  by,  of — 

Court  costs  inciured  by  adverse  party 693 

Customs  duties,  Philippine,   under  contract  guaranty  to 

admit  duty  free 145 

Premiums  and  other  cost  of  bonds  of  Indian  affairs  officers.       139 
Water-meter  rates,  municipal,  in  case  of  failure  to  make 

payment  within  discount  period 151 

Right  of,  to  set-off  debts  due  from  enlisted  man  of  navy  against 

his  deposits 566 

Unliquidated  damages.    (See  Damages.) 

V. 
Vehicles: 

Automobiles  for  army  surgeons 864 

Brougham,  purchase  of,  for  use  in  army 77 

Verification  of  expense  accounts 329,  766 

Vessels  : 

Admeasurement  of,  by  customs  inspectors,  payment  of  ex- 
penses of 646 

General  average,  adjustment  of,  in  case  of  transportation  of 

coal  under  contract  and  damage  through  perils  of  the  sea 834 

Owners  or  masters  not  liable  for  expenses  of  customs  inspectors 

as  admeasurers 646 

Seamen  injured  without  fault  of,  United  States  and  not  vessel 
chargeable  with  expense  of  transportation  to  United  States 

after  discharge 216 

Vicksbuig  National  Park,  payment  of  reward  to  informant  in  case 
of  damage  to  public  property  in 732 
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Volunteere.    (Ste  Army.)  Page. 

Vouchers: 

Signed  by  contractor  under  protest  and  with  conditions,  pay- 
ments under 678 

Submission  of,  by  disbursing  oflScers  with  requests  for  advance 
decisions 766 

W. 

Waiver  of  time  limit  in  contract,  efifect  of 197 

War  Dei)artment: 

Civilian  members  of  Niagara  Falls  Committee  of  Landscape 

Architects,  payment  for  services  and  traveling  expenses  of. .      278 
(See  dUo  respective  Affairs,  Boards,  and  Departments.) 
War,  Secretary  of: 

Approval  by,  of  purchases  of  vehicles  for  army  transportation. .        77 
Authority  of,  as  to — 

Appointment  of  Niagara  Falls  Committee  of   Landscape 

Architects 278 

Flayment  of  rents  and  damages  for  occupation  of  private 

lands  in  Philippine  Islands 74 

Warehouse,  bonded,  at  San  Francisco,  payment  of  storage  charges 

on  unclaimed  merchandise  in 404 

Warrants: 

Arrest.    {See  Arrests.) 

"John  Doe,"  not  valid  writs 891 

Removal  of  prisoners,  fees  of  field  deputy  marahal  for  serving. .      386 
Seizure  in  bankruptcy,  fees  of  field  deputy  marshal  for  serving. .      516 

Warranty,  estimate  of  quantity  in  contract,  whether  a 525 

Water: 

AUowance  of,  to  navy  officer  at  public  expense  for  personal 

use  while  occupying  public  quarters 565 

Meter  rates,  municipal,  payment  by  Government  of  full  contract, 
in  case  of  failure  to  make  payment  within  discount  period. .       151 

Wharfage  fees,  Sitka,  Alaska,  deposit  of 349 

Wharfinger  at  Sitka,  Alaska,  salary  of 349 

Widows: 

Army,  enlisted  man  of   (civil   war),  determination  whether 

claimant  for  arrears  of  pay  and  allowances  is  legal 592 

Six  months'  pay  to.    {See  Gratuities.) 
Witnesses: 

Aliens  detained  as,  pajrment  of  expenses  of,  and  mileage  and  per 

diems  to 726 

Depositions  of,  fees  for  taking 472 

Expenses — 

Aliens  detained  as 726 

Departmental  clerk  attending  in  naturalization  case  by  sub- 
poena        672 

Deputy  collectors  of  internal  revenue,  before  United  States 
commissioner 838 
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Witneesee — Continued . 

Expenses — Continued.  Page. 
Government  officers  attending  in  land  case  by  subpcena  . . .  411 
Incurred  by  adverse  party  in  land  condemnation  proceed- 
ings, payment  of,  by  Grovemment 693 

Reappraisomentand  claseifieation  proceedings  before  boards 

of  appraisers 171 

Salaried  employee  for  attendance  before  j  ustice  of  the  peace .  '    92 
Substitute  for  keeper  of  life-«aviii^  station  while  absent,  re> 

imbursement  for 630 

Fees,  advance,  of  nonresidents  in  land-hearing  cases  before 

registers  and  receivers 153 

Government  officers  and  employees,  payment  of  expenses  of,  as .  92, 

411,630,672,838 
Keeper  of  life-«aviQg  station  as,  reimbursement  of,  for  amount 

paid  substitute 630 

Mileage- 
Advance,  of  nonresidents  in  land-hearing  cases 153 

Aliens,  detained,  to  and  from  court 726 

Attendance  before  justice  of  the  peace 92 

Per  diems — 

Aliens,  during  detention  and  in  attendance  upon  court 726 

Attendance  before  justice  of  the  peace 92 

Woodsman,  Menominee  Indian  Reservation,  compensation  of,  for 

injuries  received  in  course  of  employment 858 

Words  and  phrases  construed: 

''By  no  fault  of  his  or  their  part, ''  re  delay  in  completion  of  con- 
tract   618 

''Charwomen'' does  not  include  "charmen" 3 

" Compensation'*  and  "expenses"  of  employees 484 

"Criminals "  chaiged  with  crimes  against  Postal  Service 62 

"Dangers  of  the  sea"... 389 

"Employees,"  as  used  in  census  act 413 

"Expenses,  absolutely  necessary" 879 

"Expenses "  and  ' ' compensation "  of  employees 484 

"Expenses,  contingent" 306, 879 

"Expenses "  of  encampment  and  maneuvers  of  organized  militia  589 

.   "  In  specific  terms, "  whether  appropriation  is 339 

"Indemnity,  limited,"  for  loss  of  registered  articles  in  interna- 
tional mails 64 

Inspection,  "all  cost "  and  "additional  cost "  distinguished 572 

"Investigation  of  structural  materials  both  belonging  to  and  for 

the  use  of  the  United  States" 265 

' '  Newspapers  "  not  inclusive  of  technical  periodicals 25 

"Offices"  and  "officere" 823 

"Pay"  as  used  in  naval  and  military  affairs 439 

"Prisoner"  and  " necessary  guard " 551 

"Prisoner,"  within  meaning  of  act  March  2,  1909 137 

"Prize"  money  in  navy 439 
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Words  and  phrases  construed — Continued.  Paga 

"Process,"  service  of 729 

"Troops" 70,173 

"Unforeseen  emeigency  "  in  diplomatic  or  consular  service 523 

' '  Year ' '  for  granting  leaves  of  absence  means  * '  calendar  year  " . .      142 
Wrapping  annual  reports  of  ComptroUer  of  the  Guirency  at  Govern- 
ment Printing  Office 459 

Writs: 

Charges   by  iharshal  against  private  litigants  for  service  of, 

jurisdiction  of  Comptroller  as  to 484,844 

"John  Doe"  warrants  not  valid 891 

Petition  in  bankruptcy,  expenses  of  service  of,  by  special  deputy 

marshal  in  adjoining  district 484 

Seizure  in  bankruptcy,  fees  of  field  deputy  marshal  for  serving . .      516 
Summons,  mileage  or  expenses  to  field  deputy  marshal  for  serv- 
ice of,  in  locality  of  district  other  than  intended,  where  office 

deputy  located 298 

Subpoena.    (See  Subpoena.) 
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